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Law Reports, Admiralty and Ecclesiastical Cases, 4 vols., 1865 — 
187o ... ... ... ... ... ... ... ... ... 

Law Reports, Crown Cases Reserved, 2 vols., 1865 — 1875 
Law Reports, Common Pleas, 10 vols., 1865 — 1875 
Law Reports, Equity Cases, 20 vols., 1865 — 1875 
Law Reports, Exchequer, 10 vols., 1865 — 1875 ... 

Law Reports, English and Irish Appeals and Peerage Claims, 
House of Lords, 7 vols., 1866 — 1875 

Law Reports, Indian Appeals, Privy Council, 1873 — (current)... 
Law Reports, Indian Appeals, Privy Council, Supplementary 
Volume, 1872 — 1873 

Law Reports (Ireland), Chancery and Common Law, 32 vols., 
1 8 7 7 1 89 3 ... ... ... ... ... ... ... ... 

Law Reports, Probate and Divorce, 3 vols., 1805 — 1875 
Law Reports, Privy Council, 6 vols., 1865 — -1875 
Law Reports, Queen’s Bench, 10 vols., 1865 — 1875 
Quebec Reports, Queen’s Bench ... 

Law Reports, Scotch and Divorce Appeals, House of Lords, 

2 vols., 1806 — 1875 

Law Times Reports, 1859 — (current) 

Law Times Newspaper, 1813 — (current) ... 

Law Times Reports, Old Series, 34 vols., 1843 — 1800 ... 

I jo, Them is ... ... ... ... ... ... ... ... 

Lane’s Reports, Exchequer, fol., 1 vol., 1005 — 1611 
Latch’s Reports, King’s Bench, fol., 1 vol., 1625 — 1628 
Lawson’s Registration Cases, 1 895 — (current) 

Lord Raymond’s Reports, King’s Bench and Common Pleas, 

3 vols., 1094 — 1732 

Leigh and Cave’s Crown Cases Reserved* 1 vol., 1861 — 1865 ... 

Leach’s Crown Cases, 2 vols., 1730 — 1814 

Sir G. Lee’s Ecclesiastical Judgments, 2 vols., 1752 — 1758 

T. Lee’s Cases temp* Hardwicke, King’s Bench, 1 vol., 1733 — 1738 

Legal Reporter 

Legge’s Reports 

Leonard’s Reports, King’s Bench, Common Pleas and Exchequer, 

fol., 4 parts, 1552 1 01 5 ... ... ... ... ... ... 

Levinz’s Reports, King’s Bench and Common Pleas, fob, 3 vols., 

Lewin’s Crown Cases on the Northern Circuit, 2 vols., 1822 — 1838 
Ley’s Reports, King’s Bench, fob, 1 vob, 1008 — 1629 ... 

Liber Assisarum, Year Books, 1 — 51 Edw. III. ... 

Lilly’s Reports and Pleadings of Cases in Assize, fob, 1 vob 
Littleton’s Reports, Common Pleas, fol., 1 vob, 1027 — 1631 
Lofft’s Reports, King’s Bench, fob, 1 vob, 1772 — 1774 ... 
Longfield and Townsend’s Reports, Exchequer (Ireland), 1 vol., 

Luder’s Election Cases, 3 vols., 1784 — 1787 
Lumley’s Poor Law Cases, 2 vols., 1834 — 1842 ... 

Lushington’s Reports, Admiralty, 1 vob, 1859 — 1862 ... 

Sir E. Lutwyche’s Entries and Reports, Common Pleas, 2 vols., 
1682 — 1704... ... ... ... ... ... ... ... 

A. J. Lutwyche’s Registration Cases, 2 vols., 1843 — 1853 
Lyndwood, Provincial, fob, 1 vob 

Menzie’s Reports of the Supreme Court of the Cape of Good Hope, 
1828 — 1850... ... ... ... ... ... ... ... 

Maule and Selwyn’s Reports, King’s Bench, 6 vols., 1813 — 1817 
Meeson and Welsby’s Reports, Exchequer, 16 vols., 1836 — 1847 
Montreal Condensed Reports 
Madras High Court Reports 
Montreal Law Reports 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
Eng. 
Eng. 
Eng. 
S. Af. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Aus. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 
Can. 
Ind. 
Can. 



XXVI 


Reports included in this Work and their Abbreviations. 


M. M. Cas. 

Mac. & G. 

Mac. & H. 

M*Cle. ... 

M'Cle. & Yo. 

Macf arlane 

Macl. Sc Rob. ... 

Macph. (Ct. of Sess. ) 


!Mad> ... « . . 

Alftdd. ... . . . 

Madd. & G. 

Madox ... 
Madox, Exch. ... 
Mag. 


Man. & G. 

Man. & Ry. K. B. 


Martin’s Reports of Mining Cases ... 

Macassey’s New Zealand Reports ... 

Macnaghten and Gordon’s Reports, Chancery, 3 vols., 1849 — 1852 
Macrae and Hertslet’s Insolvency Oases, 1 vol., 1847 — 1852 ... 

M‘Cleland’s Reports, Exchequer, 1 vol., 1824 

M‘Cleland and Younge’s Reports, Exchequer, 1 vol., 1824— 

1825.. . ... ... ... ... ... ... ... ... 

Macfarlane’s Jury Trials, Court of Session (Scotland), 3 parts, 

1838““ “1839 . . . ... ... ... ... ... ... ... 

Maclean and Robinson’s Scotch Appeals (House of Lords), 1 vol., 

1 8 39 .. . ... ... ... ... ... ... ... ... 

Macpherson, Court of Session (Scotland), 3rd series, 11 vols., 

1 8 0 1 8 7 3 ... ... ... ... ... ... ... ... 

Macqueen’s Scotch Appeals, House of Lords, 4 vols., 1849 — 

Macrory’s Patent Cases, 2 parts, 1847 — 1850 
Madras High Court Reports 

Maddock’s Reports, Chancery, 6 vols., 1815 — 1821 
Maddock and Geldart’s Reports, Chancery, 1 vol., 1819 — 1822 
(Vol. VI. of Madd.) 

Madox’s Formulare Anglicanum ... 

Madox’s History and Antiquities of the Exchequer, 2 vols. 
Magistrate ana Municipal and Parochial Lawyer, London, 
5 vols., 1848 — 1852 

Manning and Granger’s Reports, Common Pleas, 7 vols., 1840 — 

1845 .. . ... ... ... ... ... ... ... ... 

Manning and Ryland’s Reports, King’s Bench, 5 vols., 1827 — 


Man. Sc Ry. M. C. 
Man. L. j! 

Man. L. R. 

Man. R. 

Mans. ... 

Mar. L. C. 

March . . . 


Manning and Ryland’s Magistrates’ Cases, 3 vols., 1827 — 1830... 
Manitoba Law Journal 


Manitoba Law Reports 

Manitoba liaiv Reports ... ... ... ... ... ... 

Manson’s Bankruptcy and Company Cases, 1893 — (current) ... 
Maritime Law Reports (Crockford), 3 vols., 1860 — 1871 
March’s Reports, King’s Bench and Common Pleas, 1 vol., 


Marr. 
Marsh. ... 
Marsh. ... 
Mayn. . . . 

Meg. 

Men. 


Milw. 

Mod. Rep. 

Mont. . . . 
Mont. Sc A. 


Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 
Marshall’s Reports, Common Pleas, 2 vols., 1813 — 1810 
Marshall’s Reports ... 

Maynard’s Reports, Exchequer Memoranda of Edw. I. and Year 
Books of Edw. II., Year Books, Part I., 1273 — 1326... 
Megone’s Companies Acts Cases, 2 vols., 1889 — 1891 
Menzie’s Reports of the Supreme Court of the Cape of Good 
Hope, 1828 — 1850... 

Merivale’s Reports, Chancery, 3 vols., 1815 — 1817 

Milward’s Ecclesiastical Reports (Ireland), 1 vol., 1819 — 1843 ... 

Modern Reports, 12 vols., 1669 — 1755 

Molloy’s Reports, Chancery (Ireland), 3 vols., 1808 — 1831 

Montagu’s Reports, Bankruptcy, 1 vol., 1829 — 1832 

Montagu and Ayrton’s Reports, Bankruptcy, 3 vols., 


Mont. Sc B. 
Mont. Sc Ch. 

Mont. Sc M. 


Montagu and Bligh’s Reports, Bankruptcy, 1 vol., 1832 — 1833... 
Montagu and Chitty’s Reports, Bankruptcy, 1 vol., 1838 — 
1840 ... ... ... ... ... ... ... ... ... 

Montagu and Macarthur’s Reports, Bankruptcy, 1 vol., 1826 — 


Mont. D. Sc De G. Montagu, Deacon, and De Gex’s Reports, Bankruptcy, 3 vols., 


Moo. Sc P. 

Moo. Sc S. 

Moo. I. A. 

Moo. Ind. App. 

Moo. P. C. C. ... 
Moo. P. C. C. N. S. 
Mood. Sc M. 

Mood. Sc R. 

Mood. C. C. ... 
Moore, C. P. ... 
Moore, K. B. ... 
Mor. Diet. 

Morr. ... 

Mos. 

Mun. Rep. 

Murp. & H. 


Moore and Payne’s Reports, Common Pleas, 5 vols., 1827 — 1831 
Moore and Scott’s Reports, Common Pleas, 4 vols., 1831 — 

1 834 .. . ... ... ... ... ... ... ... ... 

Moore’s Indian Appeal Cases 

Moore’s Indian Appeal Cases, Privy Council, 14 vols., 1830 — 

1872.. . ... ... ... ... ... ... ... ... 

Moore’s Privy Council Cases, 15 vols., 1830 — 1803 

Moore’s Privy Council Cases, New Series, 9 vols., 1862 — 1873 ... 
Moody and Malkin’s Reports, Nisi Prius, 1 vol., 1826 — 1830 
Moody and Robinson’s Reports, Nisi Prius, 2 vols., 1830 — 
1 8 4 1 ... ... ... ... ... ... ... ... ... 

Moody’s Crown Cases Reserved, 2 vols., 1824 — 1844, 

J. B. Moore’s Reports, Common Pleas, 12 vols., 1817 — 1827 ... 
Sir P. Moore’s Reports, King’s Bench, fol., 1 vol., 1485 — 1020... 
Morison’s Dictionary of Decisions, Court of Session (Scotland), 
43 vols., 1532 — 1808 ... ... ... ... ... ••• 

Morrell’s Reports, Bankruptcy, 10 vols., 1884 — 1893 
Moseley’s Reports, Chancery, fol., 1 vol., 1726 — 1730 ... 
Municipal Reports ... 

Murphy and Hurlstone’s Reports, Exchequer, 1 vol., 1837 


Can. 

N.Z. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Scot. 

Scot. 

Eng. 

Ind. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 


S. Af. 
Eng. 

Ir. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ind. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Can. 

Eng. 
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Murr. ... 

My. & Cr 

My. & K. 

JN • A. C. ... • • . 

N. &> S.«*. «•» 

N. B. Dig 

N. B. Eq. Bep. 

JN". 13. B. ... »•* 

N. B. B. (AH.) 

N. B. B. (Ber.) 

N. B. B. (Han.) 

N. B. B. (Kerr) 

N. B. R. (P. &B.) 

N. B. B. (P. & T.) ... 

N. B. B. (Png.) 

N. L« B*. ... ... 

N. S. 33. ... ... 

N. 3. L. B. ... ... 

N. S. B. (Old.) 

N. S. B. (B. & 0.) ... 

N. S. B. (B. & G.) ... 

N. S. W. Adm. or Ad. . . . 

N. S. W. B 

N. S. W. Bkpty. Ca8. . . . 
N. S. W. Eq. ... 

N. 8. W. Ind. Arbtn. Cas. 
N. 8. W. L. B. 

N. 8. W. Land App. Cts. 
N. 8. W. 8. C. B. 

N. 8. W. 8. C. B. N. 8. 
N. 8. W. W. N. 

N . W . ... ... ... 

N. W. T. R. 

N. Z. Jur. 

N. Z. Jur. Mining Law 
N. Z. Jur. N. 8. 

N. Z. L. B. ... 

NgIs. ... ... ... 

Nev. & M. K. B. 

Nev. & M. M. C. 

Nev. & P. K. B. 

Nev. <fc P. M. C. 

New Mag. Cas.... 

New Pract. Cas. 

New Rep. 

New Sess. Cas.... 

Nfld. L. B. 

Nolan ... 

Notes of Cases... 

Noy •»» ... ... 


• • • 

• • * 

• • • 


O. B. & F. 
O. B. S. P. 
0. Bridg. 

O. F. S.... 
O. L. B. 
O’M. & H. 
O. P. D. 

O. R. ... 
O. R. ... 
O. B. C. 

O. 8. ... 

O. W. N. 
O. W. R. 
Old. 

Ont. Dig. 
Owen ... 


P. (preceded by date) ... 


i * • 

« • « 


Murray’s Reports, Jury Court (Scotland), 5 vols., 1816 — 1880 ... 
Mylne and Craig’s Reports, Chancery, 6 vols., 1835 — 1841 
Mylne and Keen’s Reports, Chancery, 3 vols., 1882 — 1835 

Native Appeal Cases 

Nichols and Stop’s Reports (Tasmania) 

New Brunswick Digest 

New Brunswick Equity Reports 

New Brunswick Reports 
New Brunswick Law Reports (Allen) 

New Brunswick Law Reports (Be rton) 

New Brunswick Reports (Hannav) ... 

New Brunswick Law Reports (K*err) 

New Brunswick Reports (Pugsley and Bur bridge) 

New Brunswick Law Reports (Pugsley and Trueman) 

New Brunswick Reports (Pugsley) 

Natal Law Reports ... 

N ova Scotia Digest ... 

Nova Scotia Law Reports ... 

Nova Scotia Reports (Oldrights) 

Nova Scotia Reports ( Russell and Chesley ) 

Nova Scotia Reports (Russell and Goldert) 

New South Wales Reports, Admiralty 
New South Wales Reports, Bankruptcy ... 

New South Wales Bankruptcy Cases 

N e w South Wales Report s, E quity 

New South Wales Industrial Arbitration Cases ... 

New South Wales Law Reports 

N ew South Wales Land Appeal Courts 

New South Wales Supreme Court Reports 

New South Wales Supreme Court Reports, New Series 

New South Wales Weekly Notes ... 

North-Western Provinces High Court Reports ... 

North-West Territories Reports 
New Zealand Jurist ... 

New Zealand Jurist Mining Law ... 

New Zealand Jurist, New Series 
New Zealand Law Reports ... 

Nelson’s Reports, Chancery, 1 vol., 1625 — 1603 ... 

Nevile and Manning’s Reports, King’s Bench, 6 vols., 1832 — 
1836... ... ... ... ... ... ... ... ... 

Nevile and Manning’s Magistrates’ Cases, 3 vols., 1832 — 1836 ... 
Nevile and Perry’s Reports, King’s Bench, 3 vols., 1836 — 1838... 
Nevile and Perry’s Magistrates’ Cases, 1 vol., 1836 — 1837 
New Magistrates’ Cases (Bittleston, Wise and Parnell), 5 vols., 
1844 — 1850... ... ... ... * ••• ••• ••• 

New Practice Cases (Bittleston and others), 3 vols., 1844 — 1848 
New Reports, 6 vols., 1862 — 1865 ... 

New Sessions Magistrates’ Cases (Carrow, Hamerton, Allen, etc.), 
4 vols., 1844 — 18ol ... ... ... ••• ••• 

Newfoundland Reports 

Nolan’s Magistrates’ Cases, 1 vol., 1791 — 1703 ... 

Notes of Cases in the Ecclesiastical and Maritime Courts, 7 vols., 
1841 — 1850... ... ... ... .*• ••• .»• 

Noy’s Reports, King’s Bench, fol., 1 vol., 1558 — 1649 ... 

OUivier Bell and Fitzgerald’s Reports 
Old Bailey Session Papers ... 

Sir Orlando Bridgmams Reports, Common Pleas, 1 vol., 1660 — 

Reports of the High Court of the Orange Free State, 1879 — 1883 
Ontario Law Reports 

O’Malley and Hardcastle’s Election Cases, 1869 — (current) 
South African Law Reports, Orange Free State Provincial 

Ontario R^eports ... ... ... ... ... ... ... 

Official Reports of the South African Republic, 1894 — 1899 ... 

Reports of the High Court of the Orange River Colony... 

Upper Canada Queen’s Bench, Old Series... 

Ontario Weekly Notes 
Ontario Weekly Reporter ... 

Nova Scotia Roports (Oldrights) ... 

Ontario Digest 

Owen’s Reports, King’s Bench and Common Pleas, fol., 1 vol., 
1557 — 1614... ... ... ... ... ... ... ... 

Law Reports, Probate, Divorce, and Admiralty Division, since 
1890 (<?» (/., [18913 P.) ... ... ... ... ••• • •• 


Scot* 

Eng. 

Eng. 

S. Af. 
Tasmania 
Can. 
Can* 
Can. 
Can* 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
S. Af* 
Can. 
Can. 
Can* 
Can. 
Can. 
Aus. 
Aus. 
Aus. 
Aus- 
Aus 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Ind. 
Can. 
N.Z. 
N.Z. 
N.Z. 
N.Z. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Nfld. 

Eng. 

Eng. 

Eng. 

N.Z. 

Eng. 

Eng. 
S. Af. 
Can. 
Eng. 

S. Af. 

Can. 
S. Af. 
8. Af. 
Can. 
Can. 
Can. 
Can. 
Can. 

Eng. 



xxviii Bepokts included in this Work and their Abbreviations, 


P. & B.... 

P. & T. ... 

P D 

X • JL' • • • • • • • 

P. E. I. ... ... 

jP • K . ... ... 

P. Wms. 

Palm. ... 

Park. 

Pat. App. 

Pater. App. 

Peako ... 

Peake, Add. Cas. 

Pelham... 

Pen. C. S. 

Pen. P. 

Per. & Dav. 

Per. & Kn. 

Phil. El." Cas. 
Phillim. 

Phillim. Eecl. Jud. 

Phip. 

Pig. & R. 

Pitc. 

Plowd. 

Poll. 

Poph. ... 

Pow. R. & D. ... 
Prec. Ch. 

Price 
Price 
Py. It. ... 


Q. B. (preceded by date) 

Q. B. D. 

Q* J. P* ... ••• 

Q» L* It. ... ... 

Q. L. It. (Boor) 

Q • P . It. ... ... 

Q. R. (Vol.) K. B. or 
Q. B. 

Q. It. (Vol.) S. C. 

S. C. It. ... ... 

Q. S. It. ... ••« 

Q. W. N 


R » . . . . . 

R. (Ct. of Sess.) 


R. A. C. 

R. &■ C.... 

R. & G.... 

R • C. . . . 

R. de J. 

R. do L. 

R. E. D. 

R. E. D. 

R. J. R. Q. 

It. Li. ... 

R. L. Q. B. 

R. L. S. 0. 

R. P. C. 

R. R. ... 
Rast. ... 
Rayn. ... 

Real Prop. Cas 


New Brunswick Reports (Pugsley and Burbidge) 

New Brunswick Law Reports (Pugsley and Trueman) ... 

Law Reports, Probate, Divorce, and Admiralty Division, 15 vols., 

1 3 7 5 — 1 800 ... ... ... ... ... ... ... ... 

Prince Edward Island Reports 

Ontario I^ractice ... ... ... ... ... ... ... 

Peere Williams* Reports, Chancery and King’s Bench, 3 vols., 

Palmer’s Reports, King’s Bench, fol., 1 vol., 1019 — 1629 
Parker’s Reports, Exchequer, fol., 1 vol., 1743 — 1707 ... 

Paton’s Scotch Appeals, House of Lords, 0 vols., 1726 — 1822 ... 
Paterson’s Scotch Appeals, House of Lords, 2 vols., 1851 — 1873 
Peake’s Reports, Nisi Prius, 1 vol., 1790 — 1794 ... 

Peake’s Additional Cases, Nisi Prius, 1 vol., 1795 — 1812 
Peckwell’s Election Cases, 2 vols., 1803 — 1806 ... 

Pelham (S. A.) Reports 
Penault’s Counseil Superieur 
Penault’s Prerosti de Quebec 

Perry and Davison’s Reports, Queen’s Bench, 4 vols., 1838 — 
18 41... ... ... ... ... ... ... ... ... 

Perry and Knapp’s Election Cases, 1 vol., 1833 ... 

Phillips’ Reports, Chancery, 2 vols., 1841 — 1849... 

Philipps’ Election Cases, 1 vol. , 1780 
.T. Phillimore’s Ecclesiastical Reports, 3 vols., 1809 — 1821 
Sir R. Phillimore’s Ecclesiastical Judgments, 1 vol., 1807 — 
1875 ... ... ... ... ... ... ... ... 

Phipson’s Digest of Natal Reports, 1858 — 1859 ... 

Pigott and Rodwell’s Registration Cases, 1 vol., 1843 — 1845 ... 
Pitcairn’s Criminal Trials (Scotland), 3 vols., 1488 — 1624 
Plowden’s Reports, fol., 2 vols., 1550 — 1580, and Plowden’s 
Queries, V ol. I. ... ... ... ... ... ... ... 

Pollexfen’s Reports, King’s Bench, fol., 1 vol., 1670 — 1082 
Popham’s Reports, King’s Bench, fol., 1 vol., 1591 — 1627 
Power, RodwelL and Dew’s Election Cases, 2 vols., 1848 — 1856 
Precedents in Chancery, fol., 1 vol., 1089 — 1722... 

Price’s Reports, Exchequer, 13 vols., 1814 — 1824 
Price’s Mining Commissioners’ Cases 
Pykes’ Lower Canada Reports 

Queen’s Bench Reports (Adolphus and Ellis, New Series), 
18 vols., 1841 — 1852 

Law Reports, Queen’s Bench Division, 1891 — 1901 (e.y., [1891] 

1 Q. B.) ... ... »•• ... ... ... ... ... 

Law Reports, Queen’s Bench Division, 25 vols., 1875 — 1890 
Queensland Justice of Peace Reports 
Queensland Law Journal 
Quebec Law Reports 
Queensland Law Reports by Beor 
Quebec Practice Reports 

Quebec Reports, King’s Bench or Queen’s Bench 

Quebec Reports, Supreme Court ... 

Queensland Supreme Court Reports 
Queensland State Reports ... 

Weekly Notes, Queensland ... 

The Reports, 15 vols., 1893 — 1895... 

Roscoe’s Reports of the Supreme Court of the Cape of Good Hope, 

1861 — 1807, 1871 — 1872, 1877—1878 

Rettie, Court of Session Cases (Scotland), 4th series, 25 vols., 
1873 '1898... ... ... ... ... ... ... ... 

Ramsay, Appeal Cases 

Russell & Chesney, Nova Scotia Reports ... 

Nova Scotia Reports (Russell and Geldert) 

Le Revue Critique de Legislation et de Jurisprudence do Canada 

Revue de Jurisprudence 

Revue de Legislation et de Jurisprudence 

New South Wales, Reserved and Equity Decisions 

Ritchie’s Equity Decisions ... 

Quebec Revised Reports 

Revue I^egale ... ... ... ... ... ... ... 

Revue Legalo, Queen’s Bench 

Revue Legale, Supreme Court 

Reports of Patent Cases, 1884 — (current)... 

Revised Reports 
Rastell’s Entries 

Rayner’s Tithe Cases, 3 vols., 1575 — 1782 
Real Property Cases, 2 vols., 1843 — 1847... 


Can. 

Can. 

Eng. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng 

Aus. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 


Eng. 
S. Af. 
Eng. 
Scot. 

Eng. 

Eng. 

Eng 

Eng. 

Eng. 

Eng. 

Can. 

Can. 


Eng. 

Eng. 

Eng. 

Aus. 

Aus. 

Can. 

Aus. 

Can. 

Can. 


Can. 

Aus. 

Aus. 

Aus. 

Eng. 


S. Af. 


Scot. 

Can. 

Can. 

Can. 

Can. 

Can. 

Can. 

Aus* 

Can. 

Can. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
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Hep. Ch. 

Hep. in 0. of A. 
Res. & Eq. Jud. 
Reserv. Oas. ... 
Rick. & M. 

Rick. & S. 

Ridg. L. & S. ... 

Ridg. Pari. Rep. 


Knapp’s Reports, Privy Council, 3 vols., 1829 — 1836 

Reports in Chancery, fol., 3 vols., 1615 — 1710 

Reports in Courts of Appeal 

New South Wales Reserved and Equity Judgments 
Reserved Cases 

Rickards and Michael’s Locus Standi Reports, 1 vol., 1885 — 1889 
Rickards and Saunders’ Locus Standi Reports, 1 vol., 1890 — 1894 
Ridgeway, Lapp, and Schoales’ Reports (Ireland), 1 vol., 1793 — 

17QK 
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Ridgeway’s Parliamentary Reports (Ireland), 3 vols., 1784 — 


Ridg. temp . H.... 

Ritch. Eq. Rep. 
Rob. Heel. ... 
Rob. L. & W. ... 


Robert. App. ... 
Robin. App. ... 
Roll. Abr. 

Roll. Rep. 

Rose 

Ross, L. C. 

Rowe ... 

Rul. Cas. 

Rus. E. R. 

Russ. & M. 

Russ. & Ry. 

Ry. & Can. Cas. 

Ry. & Can. Tr. Cas. 
Ry. & M. 


S. ^V. L. J . 

Si Al.« l. r. 

S. A. L. R. 
S. A. R. 


Ridgeway’s Reports temp . Hardwicke, 1 vol., King’s Bench, 
1733 — 1736 ; Chancery, 1744 — 1746 
Ritchie’s Equity Reports ... 

Robertson’s Ecclesiastical Reports, 2 vols., 1844 — 1853 
Roberts, Leeming, and Wallis’ New County Court Cases, 1 vol., 
1849 18 51... ... ... ... ... ... ... ... 

Robertson’s Scotch Appeals, House of Lords, 1 vol., 1709 — 1727 
Robinson’s Scotch Appeals, House of Lords, 2 vols., 1840 — 1841 
Rolle’s Abridgment or the Common Law, fol., 2 vols. ... 

Rolle’s Reports, King’s Bench, fol., 2 vols., 1614 — 1626 
Romilly’s Notes of Cases in Equity, 1 part, 1772 — 1787 
Rose’s Reports, Bankruptcy, 2 vols., 1810 — 1816 
Ross’s Leading Cases in Commercial Law (England and Scot- 
land), 3 vols. ... ... ... ... ... ... ... 

Rowe’s Reports (England and Ireland), 1 vol., 1798 — 1823 
Campbell’s Ruling Cases, 25 vols. ... 

Russel’s Election Reports ... 

Russell’s Reports, Chancery, 5 vols., 1824 — 1829 
Russell and Mylne’s Reports, Chancery, 2 vols., 1829 — 1833 ... 
Russell and Ryan’s Crown Cases Reserved, 1 vol., 1800 — 1823 
Railway and Canal Cases, 7 vols., 1835 — 1854 ... 

Railway and Canal Traffic Cases, 1855 — (current) 

Ryan and Moody’s Reports, Nisi Prius, 1 vol., 1823 — 1826 

Searlc’s Reports of the Supreme Court of the Cape of Good 
Hope ... ... ... ... ... ... ... ... 

South African Law J ournal .. . 

South Australian Law Reports 
South African Law Reports 

Reports of the High Court of the South African Republic, 1881 — 


S. C. (preceded by date) 
S. C. (J.) (preceded by 
date). 

S. C. R 

S. L. T 

S. Q. R. 

S. R. ... ... ... 

S. R. C 

S. R. N. S. W 

S. R. Q. 

S. V. A. R 


Salk. 

Sask. L. R. 
Sau. & Sc. 


Reports of the Supreme Court of the Cape of Good Hope from 
1883... 

Court of Session Cases (Scotland), since 1906 ( e.g ., [1906] S. C.) 
Court of Justiciary Cases (Scotland), since 1900 ( c.g. 9 [1906] S. C. 

(J.)) ... ... ... ... ^ ... ... ... ... 

Canada, Supreme Court Reports ... 

Scots Law Times, 1893 (current) ... 

Queensland State Reports ... 

Reports of the High Court of Southern Rhodesia 
Stuart’s Lower Canada Reports 
New South Wales, State Reports ... 

Queensland Reports, Supreme Court 
Stuart’s Vice- Admiralty Reports ... 

Saint’s Digest of Registration Cases, 1843 — 1906, 1 vol. 
Salkeld’s Reports, King’s Bench, 3 vols., 1689 — 1712 ... 

Saskatchewan Law Reports... 

Sausee and Scully’s Reports, Rolls Court (Ireland), 1 vol., 1837 — 


Saund. ... 
Saund. & A. 
Saund. & B. 
Saund. & C. 
Saund. & M. 


Sav. 

Say. 

Sc. Jur.... 
Sc. L. R. 

Sc. R. R. 
Sch. & Lef. 

Scott 

Scott, N. R. 
Sea. & Sm. 


Saunders’s Reports, King’s Bench, 2 vols., 1666 — 1672... 
Saunders and Austin’s Locus Standi Reports, 2 vols., 1895 — 1904 
Saunders and Bidder’s Locus Standi Reports, 1905 — (current) ... 
Saunders and Cole’s Reports, Bail Court, 2 vols., 1846 — 1848 ... 
Saunders and Macrae’s County Courts and Insolvency Cases 
(County Courts Cases and Appeals, Vols. II. and III.), 2 vols., 


1852—1858 


• • • 


• • • 


• • • 


* • ■ 


Savile’s Reports, Common Pleas, fol., 1 vol., 1580 — 1591 
Sayer’s Reports, King’s Bench, fol., 1 vol., 1751 — 1756 
Scottish Jurist, 46 vols., 1829 — 1873 
Scottish Law Reporter, 1805 — (current) ... 

Scots Revised Reports 

Schoales and Lefroy’s Reports, Chancery eland), 2 
1802- 


• • • 

• • • 

• • • 


vols., 


Scott’s Reports, Common Pleas, 8 vols., 1834 — 1840 
Scott’s New Reports, Common Pleas, 8 vols., 1840 — 1845 
Searle and Smith’s Reports, Probate and Divorce, 1 vol., 1859 — 


Eng. 



Aus. 

Ir. 

Eng* 

Eng. 


Ir. 


Ir. 


Eng. 

Can. 

Eng. 


Eng. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
S. Af. 

Aus. 
S. Af. 


S. Af. 


S. Af. 
Scot. 


Scot- 
Can . 
Scot. 
Aus. 
S. Af. 
Can. 
Aus. 
Aus. 
Can. 
Eng. 
Eng. 
Can. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Scot. 


Ir. 

Eng. 

Eng. 


Eng, 



xxx Reports included in this Work and their Abbreviations. 


Sel. Cas. Ch. .. 


Sees. Cas. K. B. 
Sh. (Ct. of Seas.) 

Sh. & D 

Sh. & Mftcl* • » • 

Sh. Dig. 

Sh. J ust. • • • 

Sh. Sc. App. 

Sh. Teind Ct. ... 
Shop. Touch. ... 
-Show . ... ... 

Show. Pari. Cas. 


Sim. & St. 
Sim. N. S. 
Skin. 

Sm. & Bat. 


Sm. & G. 

Smith, K. B. ... 
Smith, L. C. 
Smith, Beg. Cas 
Smythe... 

Sol. J o. ... . • 

Spence ... 

Spinks ... 

Stair Rep. 

Stark. ... 

State Tr. 

State Tr. N. S. 
Stewart... 
Stockton 
Story ... 

Stra. 

Stu. M. & P. , 

Stuart ... 

Stuart ... 

Sty. 

Sw . ... 

Sw. & Tr. 

Swan. ... 

Swin. ... 

Syme ... 


Select Cases in Chancery, foi., 1 vol., 1885 — 1098 (Pt. III. of Cas. 

in Ch. ) ... ... ... ... ... ... ... ... 

Sessions Settlement Cases, King’s Bench, 2 vols., 1710 — 1747 
Shaw, <3ourt of Session Cases (Scotland), 1st series, 10 vols., 
1821 — 1838... ... ... ... ... ... ... ... 

Shaw & Dunlop Court of Session Cases 

Shaw and Maclean’s Scotch Appeals, House of Lords, 3 vols., 
1835 — 1838... ... ... ... ... ... ... ... 

P. Shaw’s Digest of Decisions (Scotland), ed. by Bell and 

Lamond, 3 vols., 1720 — 1808 ... ... 

P. Shaw’s Justiciary Decisions (Scotland), 1 vol., 1819 — 1831 ... 
P, Shaw’s Scotch Appeals, House of Lords, 2 vols., 1821 — 1824 
P. Shaw’s Teind Court Decisions (Scotland), 1 vol., 1821 — 1831 
Sheppard’s Touchstone of Common Assurances ... 

Shower’s Reports, King’s Bench, 2 vols., 1878 — 1895 

Shower’s Cases in Parliament, fol., 1 vol., 1894 — 1699 ... 
Siderfin’s Reports, King’s Bench, Common Pleas and Exche- 
quer, fol., 2 vols., 1057 — 1870 
Simons’ Reports, Chancery, 17 vols., 1828 — 1852 
Simons and Stuart’s Reports, Chancery, 2 vols., 1822 — 1820 ... 
Simons* Reports, Chancery, New Series, 2 vols., 1850 — 1852 ... 
Skinner’s Reports, King’s Bench, fol., 1 vol., 1081 — 1097 
Smith and Batty’s Reports, King’s Bench (Ireland), 1 vol., 
1824 — 1825 ... ... ... ... ... ... ... ... 

Smale and Giffard’s Reports, Chancery, 3 vols., 1862 — 1857 
J. P. Smith’s Reports, King’s Bench, 3 vols., 1803 — 1800 
Smith’s Leading Cases, 2 vols. 

C. L. Smith’s Registration Cases, 1895 — (current) 

Smythe’s Reports, Common Pleas (Ireland), 1 vol., 1839 — 1840 
Solicitors’ Journal, 1850— (current) 

Spence’s Equitable Jurisdiction of the Court of Chancery 
Spinks’ Prize Court Cases, 2 parts, 1854 — 1850 ... 

Stair’s Decisions, Court of Session (Scotland), fol., 2 vols., 
100 1 — — ■ 168 1 ... ... ... ... ... ... ... ... 

Starkie’s Reports, Nisi Prius, 3 vols., 1814 — 1823 
State Trials, 34 vols., 1103 — 1820... 

State Trials, New Series, 8 vols., 1820 — 1858 

Stewart *s Vice-Admiralty Reports ... 

Stockton’s Vice- Admiralty Report and Digest ... 

Story’s Commentaries on Equity Jurisprudence 

Strange’s Reports, 2 vols., 1710- — 1747 

Stuart, Milne, and Peddie’s Reports (Scotland), 2 vols., 1851 — 
1853 ... ... ... ... ... ... ... ... ... 

Sessions Cases (Stuart) 

Stuart’s Vice-Admiralty Reports ... 

Style’s Reports, King’s Bench, fol., 1 vol., 1040 — 1655... 
Swabey’s Reports, Admiralty, 1 vol., 1855 — 1859 
Swabey and Tristram’s Reports, Probate and Divorce, 4 vols., 
18o8 1865 ... ... ... ... ... ... ... ... 

Swanston’s Reports, Chancery, 3 vols., 1818 — 1821 
Swinton’s Justiciary Reports (Scotland), 2 vols., 1835 — 1841 ... 
Syme’s Justiciary Reports (Scotland), 1 vol., 1826 — 1829 


Eng. 

Eng. 

Scot. 

Scot. 

Scot. 

Soot. 

Scot. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Eng. 

Eng. 

Scot. 

Scot. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 


T. & M.... 
T. H. 

T. Jo. ... 

T. L. R. 
T. P. D. 
T. Raym. 


Temple and Mew’s Criminal Appeal Cases, 1 vol., 1848 — 1851... 
Reports of the Witwatersrand High Court (Transvaal Colony)... 
Sir T. Jones’s Reports, King’s Bench and Common Pleas, fol., 
1 vol., 1607 — 1685... 

The Times Law Reports, 1884 — (current)... 

South African Law Reports, Transvaal Provincial Division 
Sir T. Raymond’s Reports, King’s Bench, fol., 1 vol., 1000 — 


A ami. ... ... 

Tas. L. R. 

Taunt. 

Tax Cas. 

Tay • ... ... 

Temp. Wood ... 

Term Rep. 

Terr. L. R. 

Thom. ... 

Toth. 

Town. St. Tr. ... 

Trist. ... 

Tudor, L. C. Merc. Law. 
Tudor, L. C. Real Prop. 
9Turo. & R. ... ... 

Tyr. ... ... ... 

Tyr. & Gr. 


Tamlyn’s Reports, Rolls Court, 1 vol., 1829 — 1830 
Tasmanian Law Reports 

Taun ton’s Reports, Common Pleas, 8 vols., 1807 — 1819 
Tax Cases, 1875 — (current)... 

Taylor’s King’s Bench Reports 
Manitoba Reports temp. Wood 

Term Reports (Durnford and East), fol., 8 vols., 1785 — 1800 .. 

Territories Law Reports 

Nova Scotia Reports ( Thomson) ... 

Tothill’s Transactions in Chancery, 1 vol., 1559 — 1840 ... 
Townsend Modern State Trials ... ... 

Tristram’s Consistory Judgments, 1 vol., 1872 — 1890 ... 
Tudor’s Leading Cases on Mercantile and Maritime Law 
Tudor’s Leading Cases on Real Property .. . 

Turner and Russell’s Reports, Chancery, 1 vol., 1822 — 1825 .. 
Tyrwhitt’s Reports, Exchequer, 5 vols., 1830 — 1835 
Tyrwhitt and Granger’s Reports, Exchequer, 1 vol., 1835 — 1830 


Eng. 
S. Af. 


Eng. 
Eng. 
S. Af. 


Eng. 

Eng. 

Aus. 

Eng. 

Eng. 

Can. 

Can. 

Eng. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
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U. C. Jur. 

U. 0. L. J. 

u. o. r. 

Udal 

V. L. R. 

V. R. 

V. R. (Adm.) 
Vaugh. ... 
Vent. ... 

Vern. ... 
Vern. & Scr. 

Ves. 

Ves. & B. 
Ves. Sen. 
Vin. Abr. 
Vin. Supp. 


W. A. L. R. 

W. A'B. & W. 

W. & W. 

W. C. C. 

W . Jo. . . . 

W. L. D. 

W. L. R. 

W. L. T. 

W. N. (preceded by date) 
W. N. 

W . R. • • • • • • 

. R. . • • ... 

W. R. ... 

\\ . R. ... ... 

W. W. & A’B. ... 

W. W. R. 

Wallis ... 

Web. Pat. Cas. 

Welsh, Reg. Cas. 

Went. Off. Ex.... 

West 

West temp . Hard. 

West. Tithe Cas. 

White ... 

White & Tud. L. C. 
Wight. 

Will. WoU. & Dav. 

Will. WoU. & H. 

WUles 

Wilm. ... 

Wils. 

Wils. Ch. 

Wils. Ex. 

Wils. & 8. 

Win. 

Wm. Bl. 

Wm. Rob. ... 

Wms. Saund. ... 

Wolf. & B, 

Wolf. & D. 

WoU. 

Wood ... 

Y. A. D. 


Upper Canada Jurist 

Upper Canada Law Journal 

Upper Canada Reports, Queen's Bench 

Fiji Law Reports (Udal) 

Victorian Law Reports 

Victorian Reports ... ... ... 

Victorian Reports (Admiralty) 

Vaughan's Reports, Common Pleas, fol., 1 vol., 1660 — 1673 ... 

Ventris' Reports (Vol. I., King's Bench ; Vol. II., Common 

Pleas), fol., 2 vols., 1868 — 1691 ... 

Vernon's Reports, Chancery, 2 vols., 1680 — 1719 
Vernon and Scriven's Reports, King's Bench (Ireland), 1 vol 
1786 — 1788... 

Vesey Jun.'s Reports, Chancery, 19 vols., 1789 — 1817 ... 

Vesey and Beames's Reports, Chancery, 3 vols., 1812 — 1814 
Vesey Sen.'s Reports, 2 vols., 1747 — 1766 
Viner’s Abridgment of Law and Equity, fol., 22 vols. ... 
Supplement to Viner’s Abridgment of Law and Equity, 
6 vols. ... ... ... ... ... ... ... ... 

Watermeyer’s Reports of the Supreme Court of the Cape of Good 
Hope, 1867 ... ... ... ... ... ... ... ... 

West Australian Law Reports 
Webb, A’Beckett and Williams’ Victorian Reports 
Wyatt and Webb 

Workmen’s Compensation Cases (Minton-Senhouse), 9 vols., 
1898" 1907 ... ... ... ... ... ... ... ... 

Sir W. Jones's Reports, King’s Bench and Common Pleas, fol., 
1 vol., 1620 — 1640... 

South African Law Reports, Witwatersrand Local Division 
Western Law Reporter 
Western Law Times ... 

Law Reports, Weekly Notes, 1866 — (current) (e.fir., [1866] W. N.) 

Calcutta Weekly Notes 

Weekly Reporter, 54 vols., 1852 — 1906 

Sutherland’s Weekly Reporter 

Weekly Reporter, reporting cases in the Cape Provincial 
Division ... ... ... ... ... ... ... ... 

Sutherland’s Weekly Reporter 
Wyatt, Webb and A'Beckett 
Western Weekly Reports 

Wallis’ Reports, Chancery (Ireland), 1 vol., 1766 — 1791 

Webster’s Patent Cases, 2 vols., 1602 — 1855 

Welsh’s Registry Cases (Ireland), 1 vol., 1832 — 1840 

Wentworth’s Office and Duty of Executors 

West’s Reports, House of Lords, 1 vol., 1839 — 1841 

West's Reports temp . Hardwicke, Chancery, 1 vol., 1736 — 

Western’s London Tithe Cases, 1 voi., 1592 — 1822 
White’s Justiciary Reports (Scotland), 3 vols., 1886 — 1893 
White and Tudor’s Leading Cases in Equity, 2 vols. 
Wightwick’s Reports, Exchequer, 1 vol., 1810 — 1811 ... 

WiUmore, WoUaston, and Davison’s Reports, Queen’s Bench and 
Bail Court, 1 vol., 1837 ... 

WiUmore, WoUaston, and Hodges’ Reports, Queen’s Bench and 
Bail Court, 2 vols., 1838 — 1839 ... 

WUles' Reports, Common Pleas, 1 vol., 1737 — 1758 
Wilmot’s Notes of Opinions and Judgments, 1 vol., 1757 — 
1770 ... ... ... ... ... ... ... ... 

G. WUson’s Reports, King’s Bench and Common Pleas, fol.. 
3 vols., 1742 — 1774 

J. Wilson’s Reports, Chancery, 2 vols., 1818 — 1819 
J. Wilson’s Reports, Exchequer in Equity, 1 part, 1817 
Wilson and Shaw’s Scotch Appeals, House of Lords, 7 vols., 

Winch’s Reports, Common Pleas, foL, 1 voi., 1621 — 1625 
WiUiam Blackstone’s Reports, King’s Bench and Common Pleas, 
fol., 2 vols., 1746 — 1779 ... 

WiUiam Robinson’s Reports, Admiralty, 3 vols., 1838 — 1850 ... 
WUliams' Notes to Saunders’ Reports, 2 vols. 

Wolferstan and Bristowe’s Election Cases, 1 vol., 1869 — 1864 ... 
Wolferstan and Dew’s Election Cases, 1 vol., 1857 — 1858 
WoUaston’s Reports, Bail Court and Practice, 1 vol., 1840 — 
1841... ... ... ... ... ... ... ... ... 

Wood’s Tithe Cases, Exchequer, 4 vols., 1650 — 1798 

Young’s Vice- Admiralty Reports 


Can. 

Can. 

Can. 

Fiii 

Aus. 

Aus. 

Aus. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Aus. 
Aus. 
Aus. 

Eng. 

Eng. 
S. Af. 
Can. 
Can. 
Eng. 
Ind. 
Eng. 
Ind. 

S. Af. 
Ind. 
Aus. 
Can. 

Ir. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 
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Y. & C. Oh. Gas. ... Younge and Coilyer’s Reports, Chancery Cases, 2 vols., 1841 — 


Y. & C. Ex. 


Y. & J. 

Y. B. ... 
Yelv. 

You. 


# • • 

t* • 

• • • 

• 4 • 


Younge and Coilyer’s Reports, Exchequer in Equity, 4 vols., 

IfiQQ IftAI 

IQUU lUX i. • * i • • • • , , » i « m« 


Younge and Jervis’ Reports, Exchequer, 3 vols., 1826 — 1830 ... 
Y ear SooIls ... ... ... ... ... ... ... ... 


Yelverton’s Reports, King’s Bench, fol., 1 vol., 1602 — 1613 ... 
Younge’s Reports, Exchequer in Equity, 1 vol., 1830 — 1832 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 



ABBREVIATIONS 

USED IN THIS WORK. 

(For Abbreviations used in citing Reports, see pp. xvii — xxxii, ante , ) 


Act. 
Admlty. 
Affd. . 
Afifg. 
Akt. 
Anon. . 
Apld. . 
Appct. . 
Appln. . 
Appln. . 
Applt. . 
Apprvd. 
Arbn. . 
Archbp. 
Art. 
Assce. . 
Assocn. 
A.-G. . 


for Actiengesellschaft. 

,, Admiralty. 

,, Affirmed. 

,, Affirming. 

,, Aktiengesellschaft ; Aktiebolaget ; Aktieselskabet. 
,, Anonymous. 

,, Applied. 

, , Applicant. 

,, Application. 

,, Application to Register a Trade Mark. 

, , Appellant. 

,, Approved. 

,, Arbitration. 

,, Archbishop. 

, , Article. 

, , Assurance. 

,, Association. 

,, Attorney -General. 


B. C. . 
Bkpcy. . 
Bkpt. 
Bldg. Soc. 
Bp. 


C. & S. Li. Ry. Co. 
C. C. A. 

C. C. R. 

O. O. R. . 

C. B. P. Act. . 

C. L. Ry. Co. 

Ct. of Eq. 

Ct. of R. 

Gale. Ry. Go. 

Go. 

Co-op. Assocn. 
Conors. . 

Consd. . 

Corpn. . 

D. C. . 

Dbtd. . 

Deft. • • 

Distd. . 


,, Borough Council. 

, , Bankruptcy. 

,, Bankrupt. 

,, Building Society. * 

,, Bishop. 

„ Court of Appeal. 

,, City & South London Railway Co. 
,, Court of Criminal Appeal. 

,, County Court Rules. 

,, Court of Crown Cases Reserved. 

,, Common Law Procedure Act. 

,, Central London Railway Co. 

,, Court. 

,, Court of Equity. 

,, Court of Review. 

,, Caledonian Railway Co. 

, , Company. 

,, Co-operative Supply Association. 

,, Commissioners. 

,, Considered. 

,, Corporation. 

,, Divisional Court. 

,, Doubted. 

,, Defendant. 

,, Distinguished. 


Eccl. Comrs. 
Eccl. Ct. 

Ex. Oh. 

Ex v . . 
Exch. • 
Exor. . 


,, Ecclesiastical Commissioners. 
,, Ecclesiastical Court. 

,, Exchequer Chamber. 

,, Ex parte . 

,, Exchequer. 

Executor. 
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Abbreviations. 


Exorskip. .... 

Expld. ..... 
Exld. ..... 
Extrix. ..... 

for Executorship. 

„ Explained. 

,, Extended. 

„ Executrix. 

Folld 

„ Followed. 

G. Sc S. W. Ky. Co. 

G. C. Ky. Co. 

G. E. Ky. Co. 

G. N. of Scotland Ry. Co. 

G. N. Picc. Sc Brompton Ry. Co. 
G. N. Ky. Co. 

G. 8. Sc W. Ry. Co. of Ireland. 
G. W. Ry. Co. 

Govt. ..... 
Grdns. ..... 

„ Glasgow Sc South Western Railway Co. 

,, Great Central Railway Co. 

„ Great Eastern Railway Co. 

Great North of Scotland Railway Co. 

Great Northern, Piccadilly Sc Brompton Railway Co 
Great Northern Railway Co. 

Great Southern Sc Western Railway Co. of Ireland. 
,, Great Western Railway Co. 

,, Government. 

,, Guardians or Guardians of the Poor. 

H. C. of A. 

H. L. • • • • • 

Hil. T 

,, High Court of Australia. 

,, House of Bords. 

,, Hilary Term. 

I. R. Comrs. .... 
Insce. ..... 

,, Inland Revenue Commissioners. 

„ Insurance. 

Jud. Act 

,, Justices. 

,, Judicature Act. 

B. Sc B. Ry. Co. . 

B. Sc N. W. Ry. Co. 

B. Sc- S. W. Ry. Co. 

B. Sc Y. Ry. Co. . 

B.’ B.* AS. C. Ry. Co. 

B C 

b! G. ScD . Ry. Co.* 

B. C. C. 

B. Elec. Ry. Co. 

B. G. Board . 

B.J. 

B.JJ. . 

L. T. Sc S. Ry. Co. 

,, Bondon Sc Brighton Railway Co. 

,, Bondon Sc North Western Railway Co. 

,, Bondon Sc South Western Railway Co. 

,, Bancashire Sc Yorkshire Railway Co. 

,, Bocal Board. 

,, Bondon, Brighton Sc South Coast Railway Co. 

,, Bord Chancellor. 

,, Bondon, Chatham Sc Dover Railway Co. 

,, Bondon County Council. 

,, Bondon Electric Railway Co. 

,, Bocal Government Board. 

,, Bord Justice. 

„ Bords Justices. 

„ Bondon, Tilbury Sc Southend Railway Go. 

M. S. Act 

M. S. Sc B. Ry. Co. 

Mags. • 

Mentd. 

Met. Dist. Ry. Co. 

Met. Ry. Co.. 

Mid. G. W. Ry. Co. 

Mid. Ry. Co. . 

Mtge. . 

Mtgee. . 

Mtgor. . 

„ Merchant Shipping Act. 

Manchester, Sheffield Sc Eincolnshire Railway Co. 
Magistrates. 

Mentioned. 

Metropolitan District Railway Co. 

,, Metropolitan Railway Co. 

Midland Great Western Railway Co. 

Midland Railway Co. 

Mortgage. 

Mortgagee. 

Mortgagor. 

N. B. Ry. Co. 

N. E. Ry. Co. 

N. F. . 

N. P. . 

„ North British Railway Co. 

North Eastern Railway Co. 

Not Followed. 

Nisi Prius. 

O. 

O. H. . 

Overd. . 

Order. 

Outer House. 

Overruled. 

Petn. . 

Pltf. . 

,, Privy Council. 

,, Petition or Election Petition. 

,, Plaintiff. 

R. C. ... 

R. D. C. • . 

R. S. A. • . 

R. S. C. 

Refd. . 

Regn. of Trade Mk. 

Regr. of Trade Mks. 

Reap. 

Restg. . 

Revsd. . 

Revsg. . 

Ry. Co. 

„ Rural Council. 

,, Rural District Council. 

, , Rural Sanitary Authority. 

,, Rules of the Supreme Court, 1883. 

,, Referred. 

„ Registration of Trade Mark. 

„ Registrar of Trade Marks. 

, , Respondent. 

,, Restoring. 

, , Reversed. 

,, Reversing. 

,, Rail. Co. or Railway Co. 
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8. C. . . . . for Same Case. 


8. C. (name of colony following) 

8. E 

8. E. & C. Ry. Co.. 

8. E. Ry. Co. ... 

8. P 

8.8. Co 

Sect 

Set. Land Act 

Settlmt. .... 
Soc. ..... 
Soc. Anon. .... 
Solr 

Trade Mk. .... 
Tram. Co. .... 


Supreme Court of a Colony. 

Settled Estates. 

South Eastern & Chatham Railway Co. 
South Eastern Railway Co. 

Same Point. 

Steamship Co. 

Section. 

Settled Land Act. 

Settlement. 

Society. 

Soci^te Anonyme, etc. 

Solicitor. 

Trade Mark. 

Tramways Company. 


U. C. . 
tJ. D. C. 

U. S. A. 
Union Assmt 
Urban S. A. . 


Com 


, Urban Council. 

,, Urban District Council. 

, United States of America. 

, Union Assessment Committee. 
, Urban Sanitary Authority. 


V.-O. . 

V. A. C. 


V ice-Oliancellor. 
Vice-Admiralty Court. 




MEANING OF TERMS 

USED IN CLASSIFYING ANNOTATING CASES. 


The different expressions used to describe the effect of the annotating cases have the 
following meanings, and the classification of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases are listed chronologically 
except such as are classified as “ Referred tp ” or 44 Mentioned.” These come at the end 
and are arranged inter se in chronological order. The terms used in classifying the anno- 
tating cases are as follows : — 

44 Applied ** (Apld.). — This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

4< Approved ’ ’ (Apprvd.). — This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter 
is in a higher court than the former. 

“ Considered ” (Consd.). — This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

41 Distinguished ” (Distd.). — This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

44 Doubted ” (Dbtd.). — This expression is used where the court in the annotating case, 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

44 Explained ” (Expld.). — This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious on 
the face of the report. 

44 Extended 99 (Extd.). — Compare 44 Applied,” supra. 

44 Followed ” (Folld.). — This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantially identical in the two cases. 

44 Not Followed ” (N.F.). — Compare “ Followed,” supra , to which it is the adverse. 

44 Overruled ” (Overd.). — This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to be wrong. 

44 Referred ” (Refd,). — This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

“ Mentioned ” (Mentd.). — This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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Part I. — Definitions. 


Agistment 

Agricultural Labourers , 
Compensation for 
Accidents 

Agricultural Rates 

Allotments . 

Animals . generally 
Butter , Chees ? and Cream 
Carriage of Cattle 
Common Pasture 

Cruelty to Animals 
Customs , generally 

Dairies , Regulation of . 
Dangerous and Vicious 
Animals 

Diseases of A nimals 
Drugging Animals 
Fences 


Bee Animals. 

„ Master & Servant. 

., Rates & Rating. 

,, Allotments ; Small 
Holdings & Small 
Dwellings. 

Animals. 

,, Food & Drugs. 

Animals. 

,, Commons & Rights 
of Common. 

„ Animals. 

,, Custom & Usages; 
Landlord & 
Tenant. 

,, Food & Drugs. 

,, Animals. 

Animals. 

,, Animals. 

„ Boundaries, Fences, 
& Party Walls. 


Game , Ground Game and 
Sporting Rights 

Land Tax 

Leases of Glebe Lands . 

Leases under Settled 
Land Acts 

Milk, Sale and Adul- 
teration of 

Produce , Inspection of 

Produce , Storage and 
Transportation of 

Small Dwellings . 

Small Holdings . 

Tithes c « • 

Trespass by Cattle and 
Distress Damage 
Feasant . 

Truck Acts , Applica- 
tion to Agricultural 
Labourers 


See Game. 

,, Land Tax. 

„ Ecclesiastical Law. 

„ Settlements. 

„ Food & Drugs. 

,, Public Health & 
Local Adminis- 
tration. 

,, Carriers. 

„ Small Holdings & 
Small Dwell- 
ings. 

,, Small Holdings & 
Small Dwell- 
ings. 

„ EcclesiasticalLaw. 


,, Animals ; Distress. 


.. Factories & Shops. 


Note. — The Act now in force in England is “Agricultural Holdings Act, 1908 (c. 28), ” herein 
referred to as A. II. Act, 1908. The Act repealed (inter alia) A. H. Acts of 1875 (c. 92), 1883 (c. 61), 
1900 (c. 50) and 1906 (c. 56), and also Market Gardeners’ Compensation Act, 1895 (c. 27). In con- 
sidering the cases set out in this title regard must be had to their date, the Act under which they 
were decided, and the effect of the subsequent Acts. 


Part I. — Definitions. 


Whether farmer Cowkeeper. ,, l — Sec Public 
Health Local Administration. 

“ Trader.”] —See Bankruptcy & In- 
solvency, 

Whether farming • - “ Business.”] — See 

Companies. 

“Trade.”] — See Trade & Trade 


Unions ; Factory & Workshop Act, 1878 
j (c. 16). 

Whether farming for pleasure — “ Trade or 
! business.”] —See Bankruptcy A: Insolvency, 
j Meaning of agricultural terms.] — See Nos. 
j 31, 17, 106, 121, 159, 196, 211, 223, post. 

Used in weighing 6c measuring farm 

produce.] -Nee Weights & Measures. 


Part II. Commencement, Duration, and Termination of 

Agricultural Tenancy. 


Sect. 1.— COMMENCEMENT OF TENANCY. 

What is substantial entry as determining date 
at which possession terminates .] — See Nos. 9 — 17, 

P08U 

What is date of entry as determining when 


notice of claim for compensation must be given.]— 

See Nos. 245 — 250, post . 

What Is date of entry as determining what is last 
year of tenancy.]— See Nos. 1 — 8, post. 

See also Landlord & Tenant. 
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Sect. 2.— HOLDING OVER. 

Rights of parties where tenant continues from 
year to year after expiry of lease .] — See Nos. 
68, 180, 193, 194, 198, 208, 210, 212, 240, post. 


Sect. 3. — TERMINATION OF TENANCY. 

Sub-sect. 1. — At what Date Tenancy may be 

DETERMINED. 

A . In General . 

1. Taking from Old Lady Day — Entry to 
arable at Candlemas.} — A custom that on a taking 
from Old Lady Day, Apr. 5, the tenant should enter 
on the arable at Candlemas to prepare for the Lent 
corn : — Held : not an objection to the validity of a 
notice to quit ending at Old Lady Day. — Doe d. 
Dagget v. Snowden (1775), 2 Wm. Bl. 1224 ; 96 
E. R. 720. 

Annotations : — Consd. Doe d. Allen v. Calvert (1802), 2 East, 
376. Folld. Doe d. Strickland v. Spence (1805), 6 East, 
120. Refd. Rutland v. Wythe (1842-43), 10 Cl. & Fin. 419, 
H. L. 

2. Custom that tenancy for three years — Un- 
reasonable.] — Held: a custom that, if a tenant 
took a farm in which there was any open field land 
for an uncertain term, the holding of the whole was 
to be considered as a holding from tliree years to 
three years, the duration of the local course of hus- 
bandry, was unreasonable. — Roe d. Bree v. Lees 
(1777). 2 Wm. Bl. 1171 ; 96 E. R. 691. 

3. Holding under void agreement — Terms as 
to quitting determine.] — If a landlord l< a so a farm 
for seven years by parol, A agree that the tenant 
shall enter at Lady Day A quit at Candlemas, 
though the lease be void by Stat. Frauds as to the 
duration of the term, the tenant holds under the 
terms of the lease in other respects, A the landlord 
can only put an end to the tenancy at Candlemas. — ■ 
Doe d. Rigge v. Bell (1793), 5 Term Rep. 471 ; 
101 E. R. 265. 

Annotations: — Distd. Doc <1. 'Warner v. Browne (1807), 8 
East, 165. Reid. Doc d. Rogers v. Pullen (1836), 3 Scott, 
271 ; Beale v. Saunders (1837), 3 Ilodg. 147 ; Cattlcy r. 
Arnold (1859), 1 John. 651. Mentd. Arden v. Sullivan 
(1850), 19 L. J. Q. B. 268 ; Adame v. Clutterlmck (1883), 
10 Q. B. D. 403. 

4. Feast of St. Michael — Old or new style — 
Admissibility of evidence.] — A lease of lands by 
deed, since the new style, to hold from the feast of 
St. Michael, must be taken to mean from New 
Michaelmas, A cannot be shown by extrinsic evi- 
dence to refer to a holding from Old Michaelmas ; 
A a notice to quit at Old Michaelmas, though given 
half a year before New Michaelmas, is bad. — Doe d. 
Spicer v. Lea (1809), 1 1 East, 312 ; 103 E. R. 1024. 

Annotations: — Distd. Doo d. Hall v. Benson (1821), 4 B. & 
Aid. 585 ; Doc d. Peters t>. Hopkinson (1823), 2 L. J. O. S. 
K. B. 11. Apprvd. & Distd. Smith r. Flower (1826), 11 
Moore, C. P. 264. Folld. Smith r. Walton (1832), 8 Bing. 
235 Distd. Doe d. Willis v. Perrin (1840), 9 t\ & P. 467. 
Re!d Cadby v. Martinez (1840\ 11 Ad. & El. 720 ; Sidc- 
bolham r. Holland, [1895] 1 Q. B. 378, (J. A, 

5. Until Michaelmas next & no longer — With 
use of part till Lady Day.] — Upon a demise “ until 


Michaelmas next A no longer,” with the privilege of 
using part of the premises for specific purposes till 
Lady Day following, ejectment may be brought for 
those parts to which the privilege does not extend, 
in the interval between Michaelmas A Lady Day. 
Such an agreement containing an express provision 
for giving up the farm at Michaelmas, the lessor 
with the assent of the lessee adds the words “ house 
A buildings ” : — Semble : this alteration, being 
merely an expression of what was before implied, 
does not require a new stamp. — Doe d. Waters v. 
Houghton (1827), 1 Man. A Ry. Iv. ^ 208 ; 6 
L. ,T. O. S. K. B. 86. 

6. Stipulations not excluding right to termi- 
nate.] — Premises were demised under a written 
agreement, dated Aug. 4, 1845, “ the tenancy to be 
from year to year from Michaelmas next,” at the 
rent of £55 payable half-yearly “ except the last 
half-year, which portion of rent shall be paid on or 
before Aug. 1, in that year, & to be deemed then due 
for all legal remedies for recovering rent in arrears ” ; 
the tenant “ to allow the landlord, or incoming 
tenant, in the last year, to enter on May 1 to make 
fallows, A carry out the manure,” for which com- 
pensation was to be paid, etc. ; the tenant to have 
“ the use of the barns for stacking A threshing the 
crops of the last year till May 1 after the tenancy ” : 
— Held : these stipulations did not necessarily im- 
port that the tenancy was to be extended beyond 
the first year, A the tenancy was determined by a 
notice dated Mar. 24, 1846, to quit at Michaelmas 
that year. — Doe d. Plumer v. Mainby (1847), 10 
Q. B. 473 ; 16 L. J. Q. B. 303 ; 11 .Tur. 308 ; 116 
E. R. 180. 

7. Custom to show when tenancy determines.] 

- — The custom of the country is not admissible to 
prove that a notioe to quit, served on Apr. 5, is a 
good notice to quit, by reason of the tenancy being 
a Michaelmas tenancy, but it must be proved by 
direct evidence that such is the case. — ITogg v. 
Norris A Behrinoton (1860), 2 F. A F. 246. 

8. Possession under agreement for lease — 
No rent paid — Tenancy at will.] — Pltf. entered into 
possession of a farm under an agreement for a lease 
for twenty-one years from deft. Before any rent 
was due or had been paid deft, gave pltf. notice to 
quit, & turned him out of possession, because he 
had done that which amounted to a breach of a 
covenant contained in the agreement A intended to 
be inserted in the lease. The tenant brought an 
action for trespass : — Held : (1 ) pltf. not entitled to 
recover ; (2) as he was in possession under an agree- 
ment for a lease for twenty-one years A had paid no 
rent, he was only a tenant at will, A his landlord was 
entitled so to determine that tenancy, which was 
not subject to or controlled by Conveyancing Act, 
1881 (0. 41), S. 14. — COATSWORTH V . JOHNSON 
(1886), 55 L. J. Q. B. 220 ; 54 L. T. 520 ; 2 T. L. R. 
351, C. A. 

Annotation : — Refd. Swain v. Ayres (1888), 21 Q. B. I). 289, 

C. A. 

B. Different Parts entered at different Times — What 

is substantial Entry . 

9. Question for jury.] — Where house A land 
are let together to be entered upon at different 
times, A it does not appear from the terms of the 


PART II. SECT. 3, SUB-SECT. 1. — A. parks, paid the rent annually at Martin- ant’s possession continued until Whit- 
man : — Held: the landlord was not Sunday, 1869 . — Ujiny r. Eshon (1869), 

a. Tenant removing from arable lands entitled to remove the tenant from the C Sc. L. R. 576. — SCOT. 
at Michaelmas.] — A tenant removing lands at Martinmas, 1861, in order to 

from arable lands at Michaelmas is not, prepare the land by tillage for the next PART II. SECT. 3, SUB-SECT. 1. — B. 
entitled to retain possession of the barns year’s crop. — A ddie v. Younu (1862), 

or stables after that term. — A nderson 24 D. 799. — SCOT. d. Grass at Whit- Sunday — Arable 

v. Ton (1809), Hume, 842. — SCOT. land at separation of crop.] — Under 

c. Lease from Whil-Sunday — First an improving lease, the terras of re- 

b. Entry at Whit-Sunday — J lent paid grain crop specified .] — A farm was let moval in which were Whit-Sunday as 
annually at Martinmas .] — A tenant tin- for nineteen years from Whit-Sunday, to the grass, and the separation of the 
der a lease for seven years from Whit- 1850, the crop of 1850 being declared to crop as to the arable land : — Held : (1) 
Sunday, 1855, of land occupied as grass be the first grain crop : — Held : the ten- tho tenant was not bound to remove at 
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demise from what time the whole is to be taken as 
let together, it is a question of fact for the jury, 
which is the principal <fc which the accessorial sub- 
ject of demise, in order for the judge to decide 
whether the notice to quit the whole is given in 
time. — D oe d. Heapy v . Howard (1809), 11 East, 
498 ; 103 E. R. 1096. 

Annotation : — Reid. Doo d. Kindcrsley v. Hughes (1840), 7 
M. & W. 139. 

10. Primft facie entry to land — Not to houses.] — 

A farm was held by a tenant from year to year, as 
to the lands from Feb. 2, & as to the house <fc build- 
ings from May 1. On Feb. 16, 1838, the tenant 
received a notice to quit “ at the end of your pre- 
sent year’s holding.” On the trial of an ejectment 
to recover possession of the farm, no evidence was 
given by the tenant that the house & buildings & 
not the land were the principal subject of demise. 
The jiidge who tried the cause treated the land as 
the principal <& the house & buildings as the acces- 
sory, & he was not required by defts. to leave that 
question to the jury: — Held: (1) the notice was 
sufficient to put an end to the tenancy in 1839 ; (2) 
the primd facie presui notion in the case of a farm 
was that the land was the principal & the buildings 
the accessor v. — Doe d. Kindersley v. Hughes 
(1840), 7 M. & W. 139 ; H. & W. 147 ; 10 L. J. Ex. 
185 ; 151 E. R. 711. 

Annotation .-—Mentd. Bolanoy r. Kelly (1871), 24 L. T. 738. 

11. Day of payment of rent.] - Scviblc : the day 
of payment of the rent may always bo considered as 
the substantial time of entry. — Doe d. Strickland 
r. Spence (1805), 6 East, 120 ; 2 Smith, K. B. 255 ; 
102 E. E, 1232. 

Annotations : — Mentd. Doe cl. Bradford r. Watkins (1800), 
7 East, 551 ; Sidebotham v. Holland, |1895| 1 Q. H. 378, 
C. A. 

12. Pasture at Old Lady Day — Meadow at Old 

May Day.]— -Ail agreement to take a farm, the 
arable from Old Candlemas, the pasture from Old 
Lady Day, the meadow from Old May Day, 
paying rent half-yearly at Old Michaelmas ite Lady- 
Day, is substantially a taking of the whole from 
Olu Lady Day ; & notice to quit & deliver before 
Old Michaelmas is sufficient to determine the 
tenancy. — Doe d. Daggkt v. Snowden (1775), 2 
Win. Bl. 1224 ; 96 E. R. 720. 

-I nnotaiions :■ — Consd. Doe d. Allen r. Culvert (1802), 2 
East, 370. Folld. Doe d, Strieklaml r. Spence (1803), 0 
East, 120. Refd. Rutland r. Wythe (1812-43), 10 Cl. & 
Kin. 419, H. L. 

13. Arable land at Candlemas — Buildings & 
pastures at May Day.] — In an action of ejectment 
by a landlord of a farm, it. was shown that deft, 
held the farm as to the arable lands from Candle- 
mas, «te as to the buildings <fc pastures from May Dav, 
vV: that the rent was payable at Michaelmas & Lad y 
Day. The notice to quit was given six months 
before May Day, but not six months before Candle- 
mas : — Held : pltf. could not recover, since the 
notice must be given half a year before Candlemas. 

Due d. Wilton v. (1788), cited in Doe d. 

Allen v. Calvert (1802), 2 East, 376 ; 102 E. R. 
413. 

Annotation : — Consd. Doe d. Allen r. Cuherl (1802), 2 East, 

14. Housing at Old Lady Day — Land at Candle- 
mas.] — On a lease from year to year of a farm, the 
tenant was to enter on the housing at Old i ;ady Day, 

Whit-Sunday from arable land which 
had been natural pasture at the com- 
mencement of the lease, but brought in 
by him in the course of it ; (2) the 
tenant was bound at that time t o remove 
from all grass, whether growing on 
arable or pasture land ; (3) “ grass ” did 
not include the penult crop & yielding 
the tlrst crop in the year of removal. — 


& the land at Old Candlemas, etc., with an agree- 
ment to quit at the times of entering, the rent being 
payable at Old Lady Day & Michaelmas : — Held : 
a notice to quit half a year before Old Lady Day, 
which was the substantial entry on the farm, was 
good, the entry on the land at Old Candlemas Day 
being only in the nature of a liberty. — Doe d. 
Strickland v. Spence (1805). 6 East, 120 ; 2 
Smith, K. B. 255 ; 102 E. R. 1232. 

Annotations ; —Folld. Doo d. Bradford r. Watkins (1806), 7 

East, 551 ; Refd. Sidebotham r. Holland, 11895] 1 Q. Ji. 

378, C-. A. 

15. Meadow on December 25 — Pasture on 
March 25— Housing, mills, etc., on May 1 — Manu- 
facturing premises.] — Under an agreement of 
demise, dated in Jan., of a dwelling-house &: other 
buildings for the purpose of carrying on a manufac- 
ture, together with certain meadow, pasture, 
bleaching grounds, water-courses, etc., for a term 
of thirty-five years, the tenancy was to commence 
as to the meadow ground, from Dec. 25 preceding, as 
to the pasture, from Mar. 25 following, <te as to the 
housing, mills, & all the rest of the premises, from 
May 1 , reserving the first half-year’s rent on t he Day 
of Pentecost, & the other half-year’s rent at Martin- 
mas : — Held : (1) the substantial subject of demise 
being the house & buildings for the purpose of tin* 
manufacture, May 1 was the substantial time of 
entry to which a not ice to quit ought to refer, A not 
Dec. 25, when the incoming tenant had liberty of 
entering on the meadow, which was merely auxiliary 
to the other & principal subject of demise : (2) a 
notice to quit served on Sept. 28 (which would have 
been sufficient with reference even fo Mar. 25, the 
day of entry on the pasture ground, Sept. 29 being 
the corresponding half-yearly day of holding to 
.Mar. 25) to quit at expiration of the current year of 
holding, was sufficient. — Doe d. Bradford r. 
Watkins (1806), 7 East, 551 ; 3 Smith, K. B. 517 ; 
103 E. IL 213. 

Annotation : ■ Refd. Rutland r. Wythe (1842-43), 10 (*]. & 

Fin. 419. II. L. 

16. Lands on February 2 — House on May 1.] — 

Qk. : whether, where a tenant holds a farm from 
year to year, the lands from Feb. 2, the house 
from May 1, a notice to quit the whole, given half a 
year before Feb. 2, is sufficient to entitle the land- 
lord to recover the* whole* in eject ment, on a demise 
dated Feb. 3. - Doe d. Davenport e. B hours 
( 1843), 11 M. & W. 600 ; 12 L. J. Ex. 382 ; 1 L. T. 
O. S. 289; 152 E. R. 915. 

Annotations s ; — Refd. Doe d. Bowman v. Lewis* 13 

M. & W. 241. Mentd. Aleoek r. Wilsliuw (18G0), G .lur. 

N. 8. 028. 

17. House & grass at Whit-Sunday — Arable 
land at separation of crop.] — A lease was declared 
to commence “ as to the houses <fc grass at Whit- 
Sunday, & as to the arable land at the sepaint ion of 
the crop from the ground.” It was to last for nineteen 
years, perpetually renewable on requisition, to be 
made twelve months before its expiration : — Held : 
(1 ) the expiration of the lease was at Whit-Sunday, 
1861, & the requisition for renewal ought to have 
been made at or before Whit-Sunday, I860 : (2) a 
requisition postponed till Aug. 1, *1860 (though 
before “ the separation of the crop from the 
ground ”), was too late. 

The lease, if its expiration were at the separation 
of the crops, would not have a certain <& definite 
termination, but separate endings, as to different & 


Keith v. Logie’s Heirs (1825), 4 
Sh. (Ct. of Seas.) 267.— SCOT. 

e. Entry at Whit -Sunday — Presump- 
tion arisinu from. ] — There is no presump- 
tion that a Whit-Sunday entry means an 
entry to the houses, grass, & fallow at 
Whit-Sunday, & to the arable land 
under crop at. Martinmas, or at the 
separation of the crop from the ground 


in tlio case of the subjects let being in 
the natural possession of the proprietor. 

Under missives of lease, with entry at 
Whit-Sunday : — Held : entry hod been 
iven us well to the arable land ns to the 
ouses, grass, &. fallow at that term, the 
whole being at the time in the possession 
of the proprietor. — Duff r. Wjlhon 
(1864), 3 >!. 173.— SCOT 
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Sect. 3 . — Termination of tenancy : Sub-sects. 1, 7?., 
2, A. B 3, 4, 5 <& 6J 

unknown portions of the arable lands at different A 
uncertain periods ; & consequently there would be 
no possibility of computing either the beginning or 
the ending of the last year, & no certainty as to the 
day when the notice of renewal ought to be given, 
or when it would expire (Lord Westbury, 0.). 

It appeal's to me that the term of nineteen years 
expired at Whit-Sunday, 1861, that the period be- 
tween Whit-Sunday & the separation of the crop 
from the ground was not a continuance of the term, 
but only a continuance of the possession (Lord 
Chelmsford). — Wight v. Hotetoun (Earl) (1804), 
4 Macq. 729, H. L. 

Annotation Disk Black v. Clay, [1894] A. O. .‘{08, H. L. 


Sub-sect. 2. — Sufficiency of Notice to Quit. 

Notice served by agent. See Agency, Vol. I., 
pp. 327, 328. 

Notice served by one of several co-lessors. See 

Landlord & Tenant. 

On whom notice must be served. See Landlord 
& Tenant. 

A. In General. 

18. Notice to quit Lady Day — Good for Old or 
New Lady Day.] -A notice to quit on Lady Day is 
a good termination of a holding, either from Lady 
Day old or Lady Day new style. — Denn d. Willan 
v. Walker ( 1 S00). Peake, Add. Ca„s. 194. 

19. Notice to quit part — Bad at common law — 
Good under particular agreement.] — A farm was 
leased for twenty-one vears, at a rent of £180 per 
annum, consisting, as described in the lease, of the 
Town Barton. A its several parcels described by 
name, at the rent of £83, other closes named at 
other rents of £5, £5, A £1 , the Sliippen Barton. A 
its several parcels described by name, at £80, wit h a 
power reserved to either party to determine the 
Sease at the end of fourteen years, on giving two 
years’ previous notice : — Held : (1 ) a notice by the 
landlord to his tenant to quit “ Town Barton, etc., 
agreeably to the terms of the covenant between us 


on expiration of the 14th year of your term,” given 
in due time, was sufficient ; (2) a notice to quit a 
part only of premises leased together is bad at 
common law. — Doe d. Rodd v. Archer (1811), 14 
East, 245; 104 E. R. 595. 

Annotation : — Distd. Giddins v. Dodd (185G), 20 J. P. 680. 

20. Mistake in description of lands — Lessee not 
misled.] — In ejectment to recover a farm at H. the 
notice to quit described the premises to be at D., 
which was a distinct parish, but as it did not appear 
that deft, was misled by the notice : — Held : it was 
sufficient. — Doe d. Armstrong v. Wilkinson 
(1840), 12 Ad. A El. 743 : Arn. A H. 39 ; 4 Per. A 
Dav. 323; 5 ,T. P. 45 ; 113 E. R. 995. 

21. Agricultural Holdings Act, 1883 — Notice 
by registered letter.] — -Held : a year’s notice to quit 
a holding, to which A. H. Act, 1883, applied, made 
necessary A sufficient by virtue of s. 33 of that Act, 
was a notice under the Act wit-liin s. 28 of the Act, A 
might be served upon the person to whom it was to 
be given by being sent- through the post in a regis- 
tered letter addressed to him at his last known place 
of abode in England. — V an Grtttten v. Trevenen, 
[ 1 902 ] 2 K. B. 82 ; 71 L. J. K. B. 544 ; 87 L. T. 
344 ; 50 W. K. 516 ; 18 T. L. R. 575 ; 46 Sol. Jo. 
482, C. A. 

B. Length of Notice required. 

22. Agricultural Holdings Act, 1875 — Notice 
given before commencement of Act.] — A landlord 
on Feb. 3 gave notice to quit to his tenant, who held 
under him as a tenant from year to year, A on 
Feb. 13 the above Act came into operation : — 
Held : by virtue of the notice to quit so given on 
Feb. 3 there was no contract of tenancy from year 
to year current at the commencement of the Act. — 
Vansittart r. Allj:n (1877), 41 J. P. 441. 

23. Agreement for “six months’ notice.”]— 

Where premises were demised by deed at a yearly 
rent for “ the term of one year, A so on from year 
to year, determinable at* the end of the first or any 
subsequent year on six months’ notice to quit,” A six 
months’ notice was given by the lessor to the lessee : 
— Held : such notice was sufficient to determine 
the tenancy, since s. 51 of the above Act was not 
applicable to a case where the parties had expressly 


PART II. SECT. 3, SUB-SECT. 2.— A. 

t. Aotice by Utter .} — W. was truant 
from yoar to year to L. of certain lands. 
L.’s agent wrote a letter to W. as 
follows : ** Sir, J have just been looking 
ovor your farm, A 1 find you have not. 
complied with the terms of your agree- 
ment, viz., to lay out £300 in permanent 
improvements and buildings, within two 
years, from May 1, 1852, to May 1, 1854. 
1 therefore, on the part, of Mr. L„ beg to 
say he does not now consider himself in 
any way bound to you, & will require 
possession of his farm on May 1 next.” 
Subsequently pltf. attempted to serve 
W. regularly, but service was not 
effected, owing to a mistake of the pro- 
cess-server \—11etd : the letter was a 
sufficient notice to quit. — Langley r. 
WILLIAMS (1856), 28 L. T. O. S. 24.— IR. 

g. Tenant of two farms with onstead 
on each — Warning served on one suffi- 
cient.] -S. granted a lease of lands at W. 
t« K., who resided at another farm called 
L., Sc who was so described in t he lease 
from 8. Warning was given at W. : — 
Held: (I) the Act of 1555 meant the 
warning to be served at the onstoad or 
dwelling-house on the lands, Sc a tenant 
who had two farms, with an onstead 
on each, had two dwelling-houses ; (2) 
the warning was properly given. — 
Stewart v. Kkkr (1805), Hume, 571. — 
SCOT. 

PART II. SECT. 3, SUB-SECT. 2.— B. 

h. Agricultural Holdings ( Scotland ) 
Act , 1908 (r. G4) — “ Land for h 


or other purpose. s ” - Grazing purposes. |— 
A landlord let. a purk for one year, A in 
the lease reserved ‘‘ power to resume, in 
whole or in part, the lands hereby let 
for any purpose whatever, except that 
of letting to another agricultural tenant, 
on giving one mouth’s notice of his inten- 
tion so to do to the tenant.” The land- 
lord gave the tenant one month’s notice 
of his intention to resume possession of 
the park, the purpose being to graze 
pedigree sheep belonging to himself 
Held : (1) the enumerated purposes In 
s. IS (5) of the above Act did not form 
a genus; (2) the resumption contem- 
plated was eoverod by the words 44 other 
purposes,” Sc the notice was sufficient. — 
Crichton Stuart (Lord) v. Ogilvih, 
[1914] S. O. 888 ; 51 Se. L. It. 7G1 ; 2 
S. L. T. 110.— SCOT. 

J. Farm Jet from year to year — Cir- 
cumstances not amounting to warning .] — 
A landlord A tenant could not agree to a 
renewal of the lease of a farm, A the 
landlord subsequently publicly adver- 
tised t Ho farm in the newspapers, A 
granted a lease to a third party. In an 
action of removing brought by the land- 
lord : — Held : no sufficient regular 
warning bad been given t-o the tenant, A 
the tenant was entitled to possess the 
lands for another year by tacit reloca- 
tion. — Gordon v. Bryden (1803), 13 
F. C. 164— SCOT. 

j. Grass parks let for pasture — 
Tenancy from year to year — No formal 
notice necessary.] — Where grass parks 
are let for pasture from year to year, the 


doctrine of tacit relocation does not 
take e licet , & no legal formal warning to 
remove is necessary. 

Deft, insisted on his rights to two 
parkB, refusing peaceable possession to 
the new tenant, on the ground that lit 1 
had received no legal warning A was 
entitled to the use of the pasture land 
for another year by tacit relocation : — 
Held : (1) unless he made a now bargain, 
he was not entitled to remain a single 
day after the expiry of his term ; (2) if 
he did, lie could he summarily removed, 
because he had no title of posses- 
sion whatever. — Maciiarg (Petitioner) 
(1805), 13 F. O. 464.— SCOT. 

k. Contract for share farming — No 
provision as to duration — Reasonable 
notice.} — Deft., tlio owner of a farm, 
entered into an agreement with pltf. 
to work it on shares as a dairy farm, 
deft, to find the land, stock A plant, A 
pltf. to find all labour, A rent to be paid 
jointly out of the proceeds A the 
remaining profits to be divided. There 
was no provision us to tho duration, of 
the contract. After pltf. had boon in 
occupation for two months deft, ter- 
minated the contract, A gave pltf. nine 
days’ n< tice to quit the land, A after tho 
expiration of tho nino days forcibly 
ejected him : — Held : (I) tho contract 
was one which could only be terminated 
by reasonable notice : (2) pltf. was in 
occupation under a licence which was 
coupled with such an interest as ren- 
dered it irrevocable.- — Bellinger r. 
Hughes (1911), 11 S. It. N. S. W. 419.— 
A US. 



Part II. — Commencement, Duration, etc., oe Agricultural Tenancy. 0 


stipulated for a “ six months’ notice,” which was 
different from the “ half-year’s notice ” mentioned 
in that sect., such a stipulation being valid by 
virtue of s. 54. — Wilkinson v. Calvert (1878), 3 
C. P. D. 360 ; 47 L. J. Q. B. 679 ; 38 L. T. 813 ; 42 
J. P.776; 26 W. R. 829. 

Annotation* : — Apld. Harlow v. Teal (1885), 15 Q. B. D. 501, 

C. A. Mentd. Bruner v. Moore (1903), 52 W. It. 295. 

24. Agricultural Holdings Act, 1883 — Agree- 
ment for *« six months' notice." 1 — A tenancy under 
a written agreement from year to year “ until six 
months’ notice shall have been given ... in the 
usual way to determine the tenancy ” is not one 
“ where a half-year’s notice ... is by law neces- 
sary” within s. 33 of the above Act, which does 
not apply so as to render a year’s notice neces- 
sary for determination of the tenancy. — Barlow v. 
Teal (1885), 15 Q. B. D. 501 ; 54 L. J. Q. B. 564 ; 
5 1 L. T. 63 ; 50 J . P. 100 ; 34 W. R. 54, C. A. 

A /mutations : — Reid. Friend r. Shaw (1887), 20 Q. B. 1). 

374. Mentd. Bruner v. Moore (1903), 52 W. it. 295 ; Re 

Leeds Institute & Leeds City Council, |1909] 1 Hi. 500 ; 

Re Demcraru Rubber Co., [1913] 1 Ct». 331. 

25. Common field lands — Tenancy from year to 
year — Six months' notice.] —A general parol de- 
mise at an annual rent, where the bulk of the farm is 
inclosed, <fe a small jmrt in the open common fields, 
is only a lease from year to year, not for so long as 
t he usual round of husbandry extends, & the usual 
half-year's notice to quit is sufficient. — Roe d. 
Bree v. Lees (1777), 2 Wm. Bl. 1171 ; 96 E. R. 691. 

26. Custom of twelve months’ notice - 

Evidence.]— In ejectment for common field lands 
by a landlord against liis tenant, deft, alleged a cus- 
tom to give a year’s notice. Pltf. had given six 
months’ notice: — Held: under a special custom 
twelve months’ notice might be necessary, but 
there ought to be very strong evidence of the cus- 
tom. — Roe il. Henderson r. Charnock (1790), 1 
Peake, (J. 

27. Two years’ notice agreed on — Formal lease 
never executed.] —An agreement for a lease of a 
farm contained a stipulation that the tenancy 
should continue until after two years’ notice to quit 
had been given. The tenant occupied the farm, 
paid rent for some years, but no lease was executed : 
- - Held ; it could not be implied that the stipula- 
tion as to the two years’ notice to quit was one of 
the terms under which the tenant hold. — ToOKF.it 

Smith (1857), 1 H. & N. 732 ; 156 E. R. 1396. 


Sub-sect. 3. — Termination with Reference to 
Notice of Claims for Compensation. 

See Part V., 'post. 


SUB-SECT. 4. — B REACII OF COVENANT INVOLVING 

Forfeiture of Lease. 

See Nos. 33, 60, 61, 65, 319, 320, post 


Sub-sect. 5. — Effect of Termination of 

Tenancy. 

See Bankruptcy & Insolvency ; Distress ; 
Landlord & Tenant. 


Sub-sect. 6. — Other Oases. 

28. Second notice to quit — No waiver of previous 
notice.] — A landlord gave a notice to quit different 
parts of a farm at different times, which the tenant 
neglected to do in part, in consequence of which the 
landlord commenced an ejectment, &, before the 
last period mentioned in the notice was expired, 
the landlord, fearing that the witness by whom he 
was to prove the notice would die, gave another 
notice to quit at the respective times in the follow- 
ing year, but continued to proceed with his eject- 
ment : — Held : the second notice was no waiver 
of the first. — Doe d. Williams v. Humphreys 
(1802), 2 East, 237 ; 102 E. R. 360. 

29. Determination by award of arbitrator.] — 
An action against the owner of land <fc a party 
holding by his permission, but claiming to hold as 
bailiff & not as tenant, was referred to an arbitra- 
tor, who was to say what was to be done by the 
parlies with respect to the land. He awarded 
that the holding was as tenant, that the tenancy 
should cease on the delivery of the award, and that 
possession of the land should be delivered up to 
the owner in one month after : — Held ; the award 
did not of itself change the property. — Thorpe r. 
Eyre (1831), 1 Ad. & El. 926 ; 3 Nev. & M. K. B. 
214 ; 1 JO E. R. 1162. 

30. Notice to quit unnecessary — Lessor manag- 
ing for lessee. — Termination of service.] — A., owner 
of a farm, let it for seven years to B., & by a written 
agreement of the same date it was agreed that A. 
should malmge the farm for B., B. allowing A. 12.8. 
a week, “ & allowing him <te his family to reside A 
have the use of the dwelling house & furniture 
therein rent free,” <te this agreement was to bo put 
an end to by three mouths’ notice or three months’ 
wages : — Held : no notice to quit was necessary, 
if the service was put an end to. — Doe d. Hughes 
& Corbett v. Derry (1840), 9 C. A P. 491. 

Annotation -Mentd. Curling v. .Mills (1843), 7 Scott, N. K. 

709. 


PART. II. SECT. 3, SUB-SECT. 6. 

1. Whether notice to quit necessary — 
Lease of arable farm for year. | — Qu. : 
whether warning l»e necessary in the 
ease of a one year’s tack of an arable 
farm. — M’Naih r. Blantyrf.’s (Lord) 
Tutors (1833), II Hh. (Ct. of Hess.) 935. 
— SCOT. 

in. Notice to quit necessary — Though 
lease provides for no notice.) — T. was 
tenant of a farm under a lease from L., 
expiring as to arable land at Martinmas, 
1799, <Sc as to the houses & grass at 
Whitsuntide, 1800. The lack obliged 
him to flit <Sr remove “ precisely at the 
expiry hereof, without any previous 
warning or process of removing for that 
effect." In .Sept., 1 799, T. had notice from 
L. in writing that the land was let to 
another tonant. In Oct.. 1799, T. was 
charged on letters of horning on the 
tack to remove at Martinmas, 1799, and 
Whit-S unday, 1 800 \-~Hcld : T. en- 
titled to a warning in tonus of the Act 
oi 1555 or a charge of forty days before 


Whit-Sumiay, 1799, in terms of the 
provision for such a ease in the Act 
of Sederunt, 1750. — Lockhart r. 
Twaddle (1800), Hume, 504. — SOOT. 

30 i. Notice to quit unnecessary- -Lessee 
permitted to continue in possession for one 
year. ] — The tenant of an agricultural 
•farm was allowed by the landlord to con- 
tinue in possession for ono year after the 
expiry of his loaso : — Held : formal 
warning was not necessary for removing 
the tenant at the end of the year, & 
sufficient Intimation had been given to 
the tenant & received & acted on by 
him, the landlord having advertised the 
farm w'ith vacant possession from 
Martinmas. 1839, & the tonant having 
made an offer on that advertisement. — 
Blatn v. Ferguson (1840), 2 D. 54G. — 
SCOT. 

30 ii. Power reserved to landlord to 

resume possession at any lime on pay- 
ment of compensation.] — A farm lease 
reserved to tho landlord “ the right to 
sell or resume possession of any part or 


parts of the lands hereby let at any 
time, . . . the tenant to receive a pro- 
portionate deduction from Ids rent & 
surface damage to crops as, failing agree- 
ment, same may bo fixed by arbiters 
mutually chosen." It contained no 
provision with regard to notice to the 
tenant by the landlord of his intention 
to resume : — Held : the provisions in 
the leaso for a deduction from tho rent. 
& compensation for damage caused by 
resumption impliedly excluded any 
right in the tenant to notice. — Kinin- 
MoNTiir. British Aluminium Oo.. Ltp., 
11915] S. C. 271; 52 Sc. L. It. 232. 
SCOT. 

n. Tenancy terminated by false notice 
—Tenant’s right to damages. ] — A cove- 
nant in a lease of a farm from deft, to 
pltf. provided that, upon receiving six 
months’ notice from tho lessor that lie 
had sold tho farm, & upon receiving 
compensation for all labour up to tho 
date of the notice, from which he had 
derived no return, tho lessee would 
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Part III. — Covenants and Customs of the Country. 


Sect. 1.— IN GENERAL. 

Sub-sect. 1. Covenants and Implied Covenants 

in General. 

See, generally , Deeds k Other Instruments. 

31. Who entitled to benefits of covenants by 
tenant- Purchaser.) — Deft, purchased a farm 
(which was in occupation of an out-going tenant) 
upon a sale under order of ct. , subject to such 
tenant right as the outgoing tenant should possess. 
The term of the tenant expired at Michaelmas, 
1890. By the stipulations of his agreement the 
Icnanf was bound in the last year of tenancy to 
stock in the barns, etc., all corn, hay, etc., produced 
on the premises, the liay, etc., to 1 m; there con- 
sumed by cattle, k the dung, etc., to be left on the 
premises, for which purpose the tenant should have 
the use of such barns, etc., until Mar. 25, after the 
end of the tenancy ; k also to leave all hay, etc., re- 
maining unconsumed k be paid for it. Deft, paid 
the purchase price A: took possession upon Oct. 13, 
1890 ; but the conveyance was not executed, k 
the legal estate in the property remained vested in 
1 >ltfs. The rent due from the tenant at- Michaelmas, 
1890, was not paid, k at the instance of pltfs., the 
receiver appointed by the ct. put in a distress for it, 
A: seized certain hay, etc., produced during the last 
year of the term. Deft, moved the ct. that the re- 
ceiver might be restrained from remaining in poses- 
sion of the goods distrained : — Held : (1) deft, by 
purchase was in equity the beneficial owner of the 
property, k pltfs. could not be permitted in equity 
to exercise any legal rights vested in them so as to 
prevent bis full enjoyment of every benefit of 
ownership : (2) deft, was entitled to the benefit of 
the above stipulations in the agreement of the out- 
going tenant, the distress would in effect deprive 
deft, of this benefit ; (3) pltfs., though they had a 
l ight at law to distrain, must be regarded in equity 
as trustees for deft ., k could not be allowed to dis- 
train, k deft.’s application should be granted. — 
lie Powers, Manisty v. Arciidale (1890), 03 L. T. 
02(1 ; 39 W. B. 185. 

32. Trustee in bankruptcy Effect of dis- 

claimer. I- The trustee in a bkpey. may disclaim a 
lease of bkpt., even though the lease lias been deter- 
mined by effluxion of time or by 7 forfeiture, between 
the appointment of tin; trustee k the execution of 
the disclaimer. And in such a case the effect of the 
disclaimer, when executed, is that neither the lessor 
nor the trustee can claim the benefit of any provi- 
sions contained in the lease* which were to come 
into operation at the expiration or sooner determi- 
nation of the term. — Tie Morrisii, Ex p. Hart 


Dyke (1882), 22 Oh. D. 410 ; 52 L. J. Ch. 570 ; 48 
L. T. 303 ; 31 W. R. 278, 0. A. 

Annotations : — Reid. Lybbo ??. Ilart. ( 1 S S /> > , 29 Ch. 1). 8, 

C. A. Mentd. Ware r. Hooth (1894), 10 T. L. K. 440 ; 

Sergeant v. Nash, Field, 119091 2 K. 11. 304, C. A. 

33. Who liable under covenants by tenant — 
Sub-lessee or assignee— Effect of forfeiture.] — A 

tenant held a farm under a lease containing a cove- 
nant against sub-letting k a clause giving the right 
to enter in case of bkpey. or liquidation. The 
tenant covenanted not to dispose of any hay, 
straw, etc., from off the premises, hut to consume 
same thereon, k on delivery up of the premises 
leave thereon all the hay, etc., grown thereon & not 
consumed, on being paid for same by valuation. 
The tenant died. A: his son by agreement with the 
extrix. became tenant without the consent or know- 
ledge* of the landlord. The son became bkpt . Be- 
fore the expiry of the term the lease was handed 
over by’ the extrix. to the landlord. The trustee in 
bkpey. of the son claimed from the landlord the re- 
turn of certain hay, straw, etc., which were on the 
farm when the son’s petition was filed, k damages 
for tlieir detention, k contended that the liav, 
straw, etc., were the property of the son, that the 
landlord had refused to recognise the son as tenant , 
k that the son was not bound by the lease. For 
the landlord it was contended that the son could 
not he in a better position than the tenant, k that 
the landlord was entitled to forfeiture upon his 
liquidation: — Held: (1) a sub-lessee or assignee, 
even when there was a covenant not to sub-let or 
assign, was hound by the lease ; (2) the landlord 
by the same act recognised the son’s tenancy A: 
asserted the right of forfeiture; (3) when a lea.se 
was determined by' forfeiture, the provisions in tin* 
lease could not be applied which were in favour of 
the tenant on expiry of the term by time.— Silcock 
v. Farmer (1882), 40 L. T. 404. 

A nnolations : - Distd. He Mnrrihh, Ex p. llnrt Dyke (1882). 

22 Ch. 1). 410, C. A. Refd. Lybbo v. Hart (1^85), 

Ch. D. 8. C. A. 

34. Admissibility of evidence To explain 

technical terms— “ Summerleazes Meaning of.) 

-By an agreement pltf., a tenant, had the use 
milk of cows which were to he depastured on lands 
described as “ summerleazes. In an action 
against the landlords for putting their own cattle 
on the lands, evidence was tendered for defts. that, 
in the locality it- was the custom for a lessor to put 
his own cat tle on “ summerleazes ” : — Held : such 
evidence, being in effect evidence of the meaning of 
the technical word “ summerleazes,” was admis- 
sible to show wliat rights passed to pltf. under the 
lease. — Tudcjay v . Sampson (1871 ), 30 L. T. 202. 


deliver up possession at the end of six 
months, the eompensation being duly 
paid. Deft, served pltf. with a notice 
that lie had sold the farm, in consequence 
of which pltf. desisted from putting in 
crops, & other work for which he had 
made preparation, & rented another 
farm. Upon ascertaining that the 
notice \nus untrue, pltf. refused to give 
u p possession, & sued deft, for false 
representation : - livid ; pltf. entitled 
to recover damages sustained hv him in 
consequence of the notice.— C owling 
r. Dickson (1880), 5 A. It. 549. — CAN. 

o. Lease set aside as in valid — Ten- 
ant's eight to damages 1 A tenant, under 
a lease with warrandice, having removed 
from Ids farm when all tin* leases in 
similar circumstances on the estate were 
set aside (one having been selected in 
which to try the question of tlieir 
validity): — Held: although no decree 
of removal had been pronounced against 


him (in consequence of the summons 
having been erroneously directed against 
his uncle), he was entitled to damages as 
for eviction. — Mkxzikh r. Qukexshkrry 
(Executors) (1832), 11 Sh. (Ut. of Sens.) 
18.— SCOT. 

p. ( 'l a use obliging to remove or to pag 
increased rent — Construction .\ Clause 
obliging to remove, or to pay an In- 
creased rent for seven years, is absolute 

compulsory for removal. — Cross i\ 
MriRHEAU (1813), Hume, 8(50. SCOT. 

q. Ilemoral fixed at period subsequent 
to death of lessee flight of lessee's r.rr- 
vuturs to cultivate during period between 
death <('” term for removal . | W here the 
covenant by the tenant for removal from 
a farm under a life-rent lease fixes the 
removal at. u period subsequent to the 
death of the tenant, that does not per se 
entitle the representative of the tenant 
to cultivate the farm during the period 
between the death & the term for 


removal, in the absence of anything else 
to give a title of possession alter the 
deatii of the tenant. — Twkeppale 
(Marquis) r. Murray (IS 17). fi Hell. Se. 
App. 125— SCOT. 

PART III. SECT. 1, SUB-SECT. 1. 

r. Should be precise. | - Clauses in 
agricultural leases should he precise. 
Alexander v W r alters (1909), 10 
\V. L. U. 441- CAN. 

33 i. Who liable under ct/venanls by 
tenant - Tenant d* assignee i - A lease 
was granted to a tenant &: assignees 
declaring that the assignees must he 
approved of by the landlord, or grant 
satisfactory security. The tenant, as- 
signed : — Held : it was the duty of the 
lenunt to deliver, & not of the landlord 
to require, this security. & the tenant 
was liable in du muges for miscropping. — 
(Jkmtvikl v . Low (1823), 2 .Sli. (Ct. of 
Soss.) 5(53. — SCOT. 



Part III. — Covenants and Customs of the Country. 
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Sub-sect. 2. — Implied Warranties. 


35. Lease of land or eatage thereof — Poisonous 
substance on land — No implied warranty as to 
suitability of land.] — On a demise of land or the 
vesture of land (as the eatage of a field) for a speci- 
fied term at a certain rent, there is no implied obli- 
gation on the part of the lessor that it shall be fit for 
the purpose for which it is taken. 

Where A. agreed in writing to take the eatage of 
24 acres of land from B. for seven months at a rent 
of £40, A stocked the land with beasts, several of 
which died a few days afterwards from the effect of 
a poisonous substance which had accidentally been 
spread over the field without B.’s knowledge : — 
Held : A. not entitled to throw up the land, but 
continued liable for the whole rent. — Sutton v. 
Temple (1843), 12 M. A W. 52 ; 13 L. J. Ex. 17 ; 2 
L. T. O. S. 150 ; 7 Jur. 1005 ; 152 E. R. 1108. 


« In not at ions : — Refd. Ilart v. Windsor (1843), 12 M. & W. 
C.cS ; Wilson r. Finch Hutton (1877). 2 Kx. D. 330 ; 
Manchester Bonded Warehouse Co. v. Carr (1880), 5 
('. P. I>. 507; Cheater v. Cater, [1018] 1 K. B. 217, C. A. 
Mentd. Read head r. Mid. lty. Co. (1807), 8 B. & S. B71 ; 
Fowler r. Lock (1872), L. R. 7 C. P. 272. 


36. Land let for agricultural purposes — Noxious 
plants.] —Scmblc : there is no implied warrant y on 
the part of a lessor, who lets land for agricultural 
purposes, that no noxious plants, such as yew trees, 
are growing on the demised premises. — Erskine v. 
A deane, Bennett’s Claim (1873), 8 Ch. App. 750 ; 
12 L. J. Ch. 835 ; 20 L. T. 234 ; 38 J. I\ 20 ; 21 
W. R. 802, L..1J. 


Annotations : — Distd. Crow hurst r. Amersham Burial Board 
(1878), 4 Kx. I). 5. Mentd. Llanelly Jly. & Dock Co. r. 
L. cV N. W. lty. (to. (1873), 8 (Mi. App. 942 ; Saner v. 
Bilton (1878), 7 (Mi. D. 815; Carter v. Salmon (l.NSO), 13 
K. T. 490, C. A. ; Haseltine v. Simmons, 1 1 832 1 2 Q. B. 
54 7, C. A. : Konnard r. Ashman (1891), 10 T. K. It. 213 ; 
Flight, v. Provident Assoen. of London (1835), 11 T. L. B. 
331 ; l>e Lassalle r. Guildford, 113011 ‘2 lx. B. 215, C. A. ; 
Lloyd r. Sturgeon Fulls Pulp Co. (1301), 85 L. T. 102; 
Bailej r. British Equitable Assoc. Co., [19041 1 (Mi. 371, 
A.* Bristol Tru in., etc. Carriage Co. i\ Fiat Motors, 
[1910] 2 K. B. 831, C. A. 


Poisonous trees.]- See Nos. 412—410, post 


Sub-sect. 3. — Customs of the Country in 

General. 

Reasonableness, proof A exclusion of customs 
in general, see Custom A Usages. 

37. Meaning of custom of country.] — What is 
considered in farming as a good A husbandlike 
manner varies according to soil, climate A situa- 
tion. The “ custom of the country ” with refer- 
ence to good husbandry means the approved habits 
of husbandry in the neighbourhood under circum- 
stances of like nature (Lord Ellenborough, C.J.). 
— Lkgh v. Hewitt (1803), 4 East, 154 ; 102 E. R. 
781). 


Annotations 
815, II. L. 
C. A. 


.* — Refd. Westropp v. Elljgott (1884), 9 App. ('as. 
Mentd. Duslnvood r. Magniao, [1891] 3 (Mi. 30(J. 


! 

I 


38. Must have existed reasonable time — Not 
from time Immemorial.] — An agricultural custom 
need not have subsisted from time immemorial, but j 
it must have subsisted for a reasonable length of 


time A must be adequately proved. As regards 
proof, a custom must be collected, not from what 
the witnesses think the custom is, but from wliat 
was publicly done throughout the district (Jesskl, 
M.R.). — Tucker v. Linger (1882), 21 Ch. I). 18 ; 
51 L. ,T. Ch. 713 ; 40 L. T. 894 : 30 W. R. 578, C. A. ; 
affd. (1883), 8 App. Cas. 508, H. L. 

Annotations Refd. Duwhwood v. Magniac [1891] 3 Ch. 39(1, 
C. A.; lie Constable & Cranswick (1899) 80 L. T. 1(11; 
Produce lj/okers Co. r. Olympia Oil & Cake Co., [19. GJ 
1 A. C. 314, H. L. 


39 . . ] — p 0 i n t of law an agricul- 

tural custom or custom of husbandry, whether re- 
lating to the cultivation of the land or regulating 
the rights A liabilities of landlord A tenant, in the 
absence of agreement , need not be an immemorial 
custom. Common usage in the neighbourhood is 
sufficient (Ciittty, J.).— I)akii wood v. Magniac* 
[1891] 3 Ch. 300, at p. 321 ; 00 L. J. Ch. 210 ; 04 
L. T. 99 ; 7 T. L. R. 189. 


Annotations ; — Mentd. Pardoe r. Pardoc (19001. 82 L. T. 
547 ; lie Chaytor. |1900| 2 Ch. 804 ; Cliuyter v. Trotter 
(1902), 87 L. T. 33, C. A.; Ur Trevor-But vc's Scttlmt., 
Bull v. Trovor-Batye. 1 19121 2 (Ml. 339 ; Hr Hall. Hail r. 
Hall, U«10| 2 Ch. 4 88. 


40. Need not be general custom — Must be 
general in particular district.] — With regard to an 
alleged custom for the tenant to recover compensa- 
tion for half tillage, crops sown, etc., during the 
away-going year, it was objected that the custom 
was not a general custom, but prevailed only in a 
particular district. It appeared to prevail in the 
immediate neighbourhood of deft.’s estates, A was 
almost confined to those estates ; — Held : it was 
sufficient for pltf. to show that the custon existed 
in the particular place. — Senior r. Armytagk 
(1810), Ilolt, N. 1\ 197. 


Annotations : — Mentd. Dalhy r. Hirst (1819), 1 Bred. & ] J 
221 ; Webb r. Plummer (1819), 2 B. & Aid. 740 ; IIutToii 
r. Warren (1836), 1 M. & W. [00; Brown r. Burtiiislmw 
(1870), 7 Dow. & By. K. B. 003. 


41. — - — Application to particular estate 
insufficient.] —The* rule of law, as to importing into 
the terms of the tenancy “ the custom of t he 
country,” does not admit of evidence of the usage of 
a particular estate or the property of a particular 
individual, however extensive it may he, it not being 
shown that the tenant was aware of it. 

The law takes cognisance of the divisions of the 
country into countries or parishes, which are legal 
A public divisions, but not into estates, which are 
purely privaf e ; A there would be no legal presump- 
tion of notoriety arising from the fact of usage as to 
terms of letting on a particular estate (Pollock, 
U.B.). — W OMKRSLE Y v. Dally (1857), 20 L. J. Ex. 
219. 

42. Only applies to agricultural holdings.] — Tin* 
custom of the country applies only to farm A agri- 
cultural }> remises, not to a mere residence with gar- 
den A meadow attached, let furnished, A occupied 
for one year, t hough the tenant of such a property 
would be liable to an action for ploughing up the 
meadow. The landlord cannot recover damages 
from the tenant for dealing with the straw grown 
on t he meadow so ploughed up as a distinct breach 
of good husbandry A the custom of the country, 
whatever may be the nature of the property.-— 
Johnstone c. Symons (1847), 9 L. T. O. 8 . 535 • 1 1 
J. P.018. 


PART III. SECT. 1, SUB-SECT. 2. 

s. Lease of “ clean ” farm .] — Action 
for damages for fraudulent, representa- 
tions, whereby pltfs. were induced to 
lease a farm at a very high rental. The 
false representation was that the farm 
was a clean farm, whereas in fact, it was 
full of weeds : — Held ; the expression 
“ clean farm ” did not mean a farm 
absolutely free from weeds, hut only 


one on which there were not, weeds in 
such (juuntitics us to be materially 
Injurious to the crops. — .1 on \ stunk r. 
Hall (1894), 10 Man. L. B. 1(51.— CAN. 

PART III. SECT. 1, SUB-SECT. 3. 

Evidence of custom as to mean ini) 
of" interest .”] — A tenant bound himself 
to pay “ Interest ” on sums expended on 
improvement k on his farm at the rule 
exacted by Scottish Drainage & Im- 


provement Co. i—lleld : (1) the interest 
charged by the co. was alone payable. vN 
not an anmiul rentohargo paid to them 
by the landlord, as that included a re- 
payment to account, of the capital 
borrowed ; (2) proof of the usage of the 
country, to the effect that “ interest ’* 
was understood to mean the whole slim 
payable to the oo., was inadmissible.— 
Sinclair r. M’Beath (1808), 7 Maeph. 
(Cl. of Sess.) 273.— SCOT. 
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Sect. 1. — In General: Sub-sects. 3 A 4. 2: 

Sub-sect. 1 ,- 4 . 

43 * Application wh&e written agreement.] — No 

inquiry should be made as to the custom of the 
country where there is a written agreement on the 
subject. — Liebenrood v. Vines (1815), 1 Mer. 15 ; 
35 K R. 583. 

44 . .] — A special agreement in order to 

control the custom [for the tenant to recover com- 
pensation for half tillage, crops sown, etc., during 
the away-going year] must be of such a nature that 
it operates upon, & prevents, in express terms, the 
application of the custom (Thompson, C.B.). 

Although there is a written contract between 
landlord A t enant, the custom of the country will 
still be binding, if not inconsistent with the written 
contract (Bayley, ,T.). — Senior v. Armytage 
(1816), Holt, N. P. 107. 

Annotations: — Distd. Webb r. Plununer (1819), 2 B. & Aid. 

746. Folld. Brown r. Burtinsliaw (1826), 7 Dow. & By. 

Jv. B. 603. Consd. Hutton r. Warren (1836), 1 M. & W. 466. 

Retd. Dalbj r. Hiist (1819), 1 Brod. & Bins. 224. 

45 . .] — Whore the benefit of a custom is 

claimed as incidental to a written agreement for 
letting a farm, the questions are, (1 ) whether the 
custom exists ; (2) whether the written agreement 
by express words, or the inconsistency of its terms 
with it, excludes t he custom. 

In an action against a landlord by bis former 
tenant, who had field under a written agreement, 
for money due at the end of the tenancy by the 
custom of the country, the witness called to prove 
t he custom could not say whether it applied where 
the letting was in writing. The jury were directed 
that there was no sufficient evidence of the custom 
prevailing : — Held : the evidence was wrongly re- 
jected, A a rule for a new trial was granted on the 
ground of misdirection. 

The question is the existence of the custom. If 
it exists, it applies to all agreements, written or un- 
written, which either do not exclude it by express 
words, or, by the nature of the stipulations con- 
tained in them, rebut the presumption of law that 
the parties intended to be bound by the custom 
also (Loud Denman, C.J.). — Wilkins v. Wood 
(1848), 17 L. J. Q. B. 319 ; 11 L. T. O. S. 291 ; 12 
Jur. 583. 

46 . Evidence of custom as to date of payment of 
rent.] — Ppon a parol demise, rent to take place 
from the following Lady Day, evidence of the cus- 
tom of the country is admissible to show that by 
4t Lady Day ” the parties meant old lady Day. — 
Doe d. Hall v. Benson (1821), 4 B. & Aid. 588 ; 
100E. II. 1051. 

Annotations : — FoUd. Pen d. PeterH r. Ilopkinson (1823), 

3 Dow. «S; By. K. B. .007. Refd. Spurt ali i\ Bcnecke (1850), 

10C. B. 212. 

47 . “Usual covenants.”] — Pltf. in re- 

plevin had taken & entered on a farm at a specified 
rent, & consented that an agreement should be pre- 
pared with the usual covenants, but no such agree- 
ment was prepared: — Held: (1) although the 
words “ usual covenants ’ ’ might be construed in the 
popular sense as “ usual terms,” they did not apply 
to the periods of payment of rent, but referred to 
agricultural covenants ; (2) evidence could not be 
given, on the part of the landlord, of the usual terms 
or covenants in the same part of the country as to 


payment of rent in order to show that it was payable 
quarterly, so as to justify a distress for rent ; (3) 
the lease of a former tenant of the same farm was not 
admissible in evidence. — H eynes v. Brown (1853), 
21 L. T. O. S. 24. 

48 . Reasonableness — Question of law.] — The 
reasonableness or unreasonableness of a custom of 
the country is a question of law for the ct. — Brad- 
burn v. Foley (1878), 3 C. P. D. 129 ; 47 L. J. 
Q. B. 331 ; 38 L. T. 421 ; 42 J. P. 344 ; 26 W. R. 
423. 

Annotations : — Mentd. Man pc] v. Norton (1883), 22 Cli. D. 

769, 0. A. ; Priestley r. Stone (1888), 4 T. L. B. 730, C. A. ; 

Devonald v. Bopser, [1906] 2 K. B. 728, 0, A. 

49 . Custom entitling tenant to sell flints 
ploughed up in course of husbandry — Reservation of 
mines, minerals, etc.] — A farm was let under a 
written agreement reserving to the landlord “ all 
mines & minerals, sand, quarries of stone, brick 
earth & gravel pits.” A local custom (which it was 
suggested had grown up within the last thirty or 
forty years) allowed tenants of such farms let with a 
similar reservation to take away tho flints that were 
turned up in the ordinary course of good husbandry ; 
& to sell them for their own beneiit. If the flints 
were not turned up & removed such farms could not 
be properly cultivated: — Held: the custom was 
reasonable & valid, & when read into the written 
agreement was not inconsistent with the reservation , 
even assuming (but without deciding) that the 
reservation of “ mines <te minerals ” included such 
flints. — Tucker v. Linger (1883), 8 App. Cas. 508 ; 
52 L. J. Ch. 941 ; 49 L. T. 373 ; 48 J. P. 4 ; 32 
W. R. 40, II. L. 

Annotation: — Consd. Dasli wood r. Mugniac. [18911 3 Cli. 

306. C. A. 


Hub-sect. 4. — Customs of the Country as 
applied to Particular Matters. 

Cultivation.] — See Nos. 67 — 74. 

Cropping.]— Sec Nos. 79 — 102, 178 — 185. 
Disposal of crops.] — See Nos. 128 — 132, 199 — 209. 
Manure & Dung. J — See Nos. 154 — 156, 212 — 216. 
Outgoing tenant’s rights In general. j — See 
No. 172. 

Waygoing crops.] — See Nos. 199 — 209. 

Tillages.] — -Sec Nos. 178—185. 

Drainage.] — Sec Nos. 225. 


Sect. 2.- EFFECT DURING TENANCY. 

Hub-sect. 1. — Cultivation in Husbandlike 

Manner. 

A. When Implied. 

50. Relation of landlord & tenant — Considera- 
tion.] — The mere relation of landlord At tenant is a 
sufficient consideration for the tenant’s promise to 
manage a farm in a husbandlike manner. — Pow- 
ley v. Walker (1793), 5 Term Rep. 373 ; 101 15. K. 

Annotations -Apld. Wodd r. Porter, [11)10] 2 K. B. 91, 
C. A. Refd. Callender r. Oolrichs (1838), 5 Bins:. N. C. 58. 
Mentd. Brown r. Crump (1815), 6 Taunt. 300; Beale v. 
Sanders (1837), 3 Bing. N. C. 850. 


PART III. SECT. 2, SUB-SECT. 1.- A. 

50 i. 1 'elation of la milord d* tenant .] — 
In every agricultural lease tho rules of 
good husbandry are an implied condition 
(Lord Ardmillan). — McCulloch v. 
-Grierson (1862), 1 Macpli. (Ct. of Wess.) 
53.— SCOT. 

60 ii. Pumhaser from trustee in 

bankruptcy .] — A party, who purchased 


from t lie trustee of the sequestrated 
estate of a tenant farmer the privilege 
of sowing tk reaping tho orop of the farm 
for the year in which the bkpey. 
occurred : — Held : bound to cultivate & 
manage the farm in aceordunco with the 
rules of good husbandry, though thoro 
was no express stipulation to that effect 
in the agreement. — Fleming v. Mac- 
donald (1860), 22 D. 1025 ; 32 Sc. Jur. 
1 15.— SCOT. 


60 iii. /Second lease omitting ex- 

press covenants contained in prior lease .] — 
Pltf. leased land to doft.'s husband. The 
lease contained covenants by the lessee 
that he would cultivate in a good lius- 
bandliko & proper manner so as not to 
impoverish or injure the soil, & plough 
& crop same in a proper farmorlike 
manner. Afterwards a new lease was 
made substituting deft, as lessee, instead 
of her husband. This did not contain 



Part III. — Covenants and Customs of the Country. IB 


51 . Necessity of special agreement to release 

tenant from obligation.} — A declaration that in 
consideration that deft, had become tenant to pltf. 
of a farm, deft, undertook to make a certain quan- 
tity of fallow A to spend £00 worth of manure 
every year thereon A to keep the buildings in re- 
pair : — Held : bad, those obligations not arising 
out of the bare relation of landlord & tenant. 

Every tenant, where there is no particular agree- 
ment dispensing with that engagement, is bound to 
cultivate liis farm in a husbandlike manner A to 
consume the produce on it ; this is an engagement 
which arises out of the letting, & which the tenant 
cannot dispense with, unless by special agreement 
(Gibbs, C.J.). — Brown v. Crump (1815), 1 Marsh. 
567. 


Annotations -Consd. Callender v. Oelrichs ( 1 S.*I8 >, 5 Bin*:. 
X. (j. 58. Folld. Granger v. Collins (1840), 0 M. & W. 458. 
Expld. Kayo v. Dutton (1814), 2 Dow. & L. 291. Distd. 
Rietriclisen v. Giubiloi (1845), 11 M. & YV. 845. Refd. 
Roscorla v. Thornus (1842), G Jur. 929. 


52 . No obligation where relation does not 

exist — Parson & successor.] — An action lies by a 
landlord against a tenant for mismanagement of his 
farm, on the implied contract between landlord A 
tenant that the latter shall cultivate the land in a 
husbandlike manner. There is no such implied con- 
tract between a parson A his successor. The? exors. 
of an incumbent are not liable in an action for 
dilapidation for neglect to cultivate the glebe land 
in a husbandlike manner. 

Such an action is maintainable where the build- 


ings, hedges, A fences are left in a state of decay, or 
where there, has been a felling of timber otherwise 
than for repairs or fuel (Patteson, J.). — Bird v. 
ltELPH (1833), 4 B. A Ad. 820 : 1 Nev. A M. K. B. 
415 ; 2 L. J. K. B. 69 ; 110 E. it. 607. 


Annotations : — Consd. Huntley v. Russell (1849), 1.4 Q. B. 
572 ; Bosh r. Adcock (1808), L. It. 4 C. J’. 055. 

53. Limits of obligation Measure of damages.] 
— Wiiii jams v . Lewis, No. 67, post. 


54 . Enforcement of obligation by assignee 

of reversion.] — W edd v. Porter, No. 68, 

B. Express Covenants . 

55. What amounts to bad husbandry — failure 
to manure arable land.] — If a lessee lots arable land 
go without manure so that it grows thorns A other 
trees, this is not waste but bad husbandry. — Arun- 
del's (Countess) Case (1424), Y. B. 2 Hen. 6, 
fo. 1 0 b. 

56. “ * - Ploughing up — Pasture.] — A lease 
contained a covenant to manage pasture in a hus- 
bandlike manner. There was no covenant not to 
convert pasture into arable : — Held : an interim 
injunction could be granted to restrain the tenant 
from committing waste by ploughing up pasture. — 
Drury v. Molins (1801), 6 Ves. 328 ; 31 E. It. 
1076. 

Annotation : -Refd. Musgravo v. llorner (187 4 ). 24 \Y. R. 

125. 

57. — Rabbit warren A sheep walk 

excepted from covenant.] — Covenant by a lessee 
that he will at all times during the term plough, 
sow, manure, A cultivate the demised premises (ex- 
cept the rabbit-warren A sheep-walk) in a due 
course of husbandry. If the lessee plough the 
rah hit- warren A sheep-walk, covenant lies against 
him. — St. Albans (Duke) v. Ellis (1812), 16 East, 
352 ; 101 E. it. 1122. 

Annotation : — Mentd. Cannock t\ Jones (1849), 4 Kxch. 244. 

58. Sowing arable land with mustard. | — 

Deft., tenant from year to year of pltf., in revenge 
for a distress levied on the premises proceeded to 
cultivate the farm in an unhusbandlike manner, 
also threatening to plough up ancient- meadow A 
old pasture land A to sow same with mustard seed 
A other pernicious seeds. Deft, actually did sow 
upwards of 50 acres of arable land with mustard 
seed. An injunction was granted. — P ratt v. 
Brett (1817), 2 Madd. 62 ; 56 E. R. 258. 


any of fho above-mentioned covenants, 
or anyt lung specially applicable to leases 
*>f farms, provided for the same rental 
payable in the same way \ r at the same 
time, iV contained a covenant to plough 
in each year oi the term 1 inches deep, 
which was written into it. It did not 
contain express covenants to cultivate or 
crop : • Held : implied covenants to cul- 
tivate & crop in each j ear should hi; read 
into the second lease.- lJUNSFoiu.) v. 

24 0. L. T. 290; 14 
Man. L. R. 529.- CAN. 

50 iv. H reach of obligation — Erec- 

tion of buildings.] — The tenant from year 
to year of a small parcel of land let to 
vV treated it cultivated l>y him as an 
ordinary agricultural holding, & on 
which, at the time of the letting, there 
was only one cottage, erected or per- 
mitted to be erected certain dwelling- 
houses, tho outer walls of which were of 
timber, & the foundations 6c partitions 
of brick, in which he permitted to reside 
the fundlies of certain other tenants on 
the same estate, who had boon evicted 
from their own holdings for non-pay- 
ment of rent. These houses were erected 
in furtherance of tho object-8 of an illegal 
conspiracy, & were kept- up mainly for 
tho purpose of deterring persons from j 
takiug tho evicted farms. The holding i 
in question was not. suited for the erec- ; 
tion of buildings, 8c the erection made 
a material change in tho nature of tho 
demised premises, & converted them, to 
a. substantial extent, into a collection of 
dwelling-houses : — Held : (1 ) from such a 
letting it was to be implied that the 
tenant agreed with the landlord that he 
would preserve tho promises as an 
agricultural holding during the demise ; 
(2) the acts of the tenant wore a breach 
of such agreement & should be mat-rained 
by injunction. — Brooke v. Mernagh 


(1888), 24 L. U. Ir. 86; Brooke r. 
Kavaxagii (1888), 24 L. R. Ir. 1 12. IR. 

50 V. - • - — .] — STKKLK V. 

Tiern.vx <Jc Croxly (1889), 24 L. R. Ir. 
584.— IR. , 

53 i. I Am its of obligation — En forcemeat 
by order of court.] — A lauded proprietor 
presented a summary petition to the 
sheriff in 1 he middle of Apr., setting forth 
that Ihe tenant of his farm had made no 
preparation for laying down the crop, & 
praying the sheriff to remit to competent 
persons lo examine the farm, & to 
authorise the proprietor to cultivate it 
according to the recommendations of 
their report. The sheriff remitted to 
two farmers to inspect the lauds, & on 
their report authorised the proprietor to 
cultivate the farm according to their 
recommendation, reserving all questions 
as to the expense of laying down tho 
crop, etc. The tenant having presented 
a note of suspension & interdict against 
the proprietor acting upon this warrant- 
on tho ground that it. was ultra vires of 
the sheriff ter grant it, the ct. refused tho 
note. 

Tho Judge Ordinary has power to 
interfere in such a case at common law, 
independent of the Act of Sederunt (per 
Cub.), — Brock v. Buchanan (1851), 13 
D. 1069 — SCOT. 


PART III. SECT. 2, SUB-SECT. 1.— B. 

55 i. What amounts to bad husbandry — 
f ailure to stop weeds growing .] — The 
spread of noxious weeds from natural 
causes, or by the action of cattle depas- 
turing or eating hay or Btraw coming 
from the fields where tho weods were, & 
tho failure to stop tho growth thereof, is 
no evidence of waste, but only of ill- 
husbandry. — Patterson v. Central 


Canada L. <Sc 8. Co. (1898), 29 O. It. 
141.- CAN. 

55 ii. Failure to clear land . ]-~-A 

lease of rectory land by the rector con- 
tained a covenant not t o clcai more than 
a certain portion of the land demised. 
Hint the clearing should be for agricul- 
tural purposes, in contiguous fields, not 
exceeding leu acres each, such Helds to 
be enclosed in good lawful fences, ** 
shall be sufficiently chopped, under- 
brushed, logged, 6c burned, according to 

i the duo course of farming & good 
husbandry.” The lessee, with the 
lessor’s consent, cut 6: sold the timber 
off 180 acres, but for two years did no- 
thing towards clearing tins portion of tho 
S demised land : — Held : tho delay was 
' open to the objection of being contrary 
[to “ tho tine course of farming 6c good 
i husbandry.” — L undy v. Tench (1809), 
16 Gr. 597.— CAN. 

56 i. Ploughing up — Pasture .] — 

Covenant to cultivate, till, manure 6: 
employ land in a good husbandlike 6c 
proper manner. Tho lessee converted 
pasture Into a ruble ‘.—Held : a proper 
act of husbandry.- -Cook v. Edwards 
(1885), 10 O. R. 441.— CAN. 

56 ii. Culling crop into chaff — 

Slacking oats tint hatched.] — Resp. pur- 
chased a farm from applt. One of the 
terms of the agreement provided “ that 
tho purchaser shull cut, harvest, stack, 
thresh 6c handle the crops in a good & 
husbandlike manner according to the 
approved methods of harvesting as car- 
ried on in the district of Drummond.” 
Itesp., instead of threshing tho oat-crop, 
cut tho greater part of it into chaff : — 
Held : there had been a breach of the 
above condition on tho part of resp. in 
cutting the crop Into chaff instead of 
threshing it, & it was immaterial whether 
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Sect. 2. — Effect during tenancy: Sub-sect, 1, B. ; 

sub-sect, 2,_AJ 

59 . Permitting goats to be on land.] — A 

lease for years of lands was granted, & the lessee 
covenanted to manage the demised premises in a 
liusbandlike manner. The lessee having permitted 
goats to be upon the land, the lessor filed his bill for 
an injunction, & obtained one on an interlocutory 
application. The lessee did not move to dissolve, 
&, on the cause coming on for hearing, the ct. made 
an order that the bill be retained for twelve months, 
with liberty to the lessor to bring an action, <fc, if 
it were not brought within that time, the bill to be 
■dismissed with costa, not exceeding a stated sum, 
the injunction to be continued meanwhile. — 
Kogers v. Price (1849), 13 L. T. 0. S. 403 ; 13 
Jur. 820. 

60. Non-cultivation — Clause of forfeiture.] 

- r By a lease empowering t he lessee to build, he 
■covenanted to cultivate the part of the demised 
land on which no buildings should be erected in a 
liusbandlike manner, & there was a clause of forfei- 
ture for breach of covenant. The lessee built a 
vitriol factory on the land, with the knowledge of 
the lessor, but being obliged to discontinue the 
manufacture by an indictment, he pulled down the 
manufactory, ic paid part of the proceeds of the 
building materials to the lessor, in pursuance of an 
agreement between t hem : — Held : t he lessor had 
not in equity precluded himself from entering for 
non-cultivation of the land after the manufactory 
was pulled down, A an injunction to restrain an 
action of ejectment was dissolved. — Hires v, Bow- 
raxd (1853), 4 De (i. Al. & G. 430 ; 22 L. J. Ch. 
901 ; 22 L. T. O. S. 139 ; 1 W. B. 422 ; 43 E. B. 
575, L.JJ. 

01 , Departure from four-course system — 

Mowing clover twice in year.] — In an agreement for 
a farming lease pltf. agreed to farm lands in a good 
A husbandlike manner on the four-course system A 
not to break up pasture, A to consume all hay & 
straw, clover & green crops on the lands & spread 
the manure arising therefrom on the land. In a 
suit for specific performance of the agreement there 
was a conflict of evidence whether pltf. had com- 
mitted such breaches of covenant as would have 
created a forfeiture of the lease if granted : — Held : 
there was not on the evidence such breach of cove- 
nant as would have worked a forfeiture of the lease. 

With regard to the four- course system, any 
slight departure from it would not necessarily work 
a forfeiture. There is a considerable difference of 


opinion as to the four-course system & what con- 
stitutes a breach of that system, particularly with 
regard to fallow, what would be a breach of the 
covenant that the land should lie fallow one year, 
whether a green crop is allowed, & what green crop 
is allowed. All that is left in doubt. As to mow- 
ing clover twice, I do not suppose that that would 
be such a breach of the covenant as would have 
been considered a proper ground for the forfeiture 
(Lord Campbell, O.). — Bankin v . Lay (1800), 2 
De G. F. & J. 65 ; 29 L. J. Ch. 734 ; 2 L. T. 080 ; 
24 J. P. 045 ; 0 Jur. N. S. 085 ; 8 W. K. 591 ; 45 
E. B. 540, L. C. 

Annotation Montd. Morley v. Ulavering (1800), 29 lloov. 

8 J. 

02 . Conversion of moor land Into place of 

amusement — Breach of earlier covenant to bring 
into cultivation. ]— -A lease of a jjlot of moor land 
was granted to a lessee, who covenanted to bring 
same into cultivation within five years from the 
date of the lease, according to the most approved 
method of husbandry pursued in the neighbour- 
hood of the premises, & to keep same in good farm- 
ing liusbandlike condition. The former cove- 
nant was not performed by the lessee, & thirty 
years afterwards his assignee converted the land 
Into a place of amusement, constructed a run- 
ning path thereon, & charged for admission thereto. 
The lessor filed a bill to have the covenants of the 
lease performed, & for an injunction to restrain 
deft., the holder of the lease, from using the land as 
a place of public amusement : — Held : the land not 
having been brought into cultivation under the 
first covenant, there could hove been no breach of 
the second to keep it in cultivation. Semble : if 
there had been a breach of the latter covenant it 
was not such a one as the ct. would enforce by man- 
datory injunction. — Musgravk v. Horner (1874), 
31 I i. T. 032 ; 23 W. B. 125. 

63. Pleading -Assignment of breach — Aver- 
ment of waste — Evidence of acts not amounting to 
waste.] — If the breach of a covenant be assigned 
thus : “ That deft, has not used a farm in an 

husbandlike manner, but on the contrary, has com- 
mitted waste,'’ pltf. cannot give evidence of deft.’s 
using the farm in an imhusbandiike manner, if it 
docs not amount to waste. — H arris v . Mantle 
( 1789), 3 Term Hep. 307 ; 100 E. B. 591. 

Annolulions : — Consd. Amory v. Urodrick (1 822), 5 It. & Aid. 

712. Distd. Unit* r. Thompson (18H), 19 M. & W. 488. 

Mentd. Gent r. (’utts (1817), 8 R. T. O. s. 110 rimes Fire 

I ti^. Co. v. Hawke (1859), 99 R. T. O. S. 285. 


the chaff realised more than the t hreshed 
product would have done. 

Sr i able : where oats are stacked At 
allowed to stand through the winter nn- 
thatched they are not treated in a good 
husbandlike manner. — 1< kxnkdy v. 
.1 KV KIN'S (1909), 28 N. Z. L. It. 1079. — 
N.Z. 

61 i. Departure from air-break 

ah iff .] — Hy a lease lor sixty -eight years 
of “ nuttield ” lands, the tenant, was 
hound to labour & well & sufficiently to 
manure the lands, hut no specific mode 
of cultivation was prescrilied. During 
sixty-seven years no object Lon was made 
to the tenant's modi* of cropping, but 
during the last year of the lease an 
action was brought against him for 
damages for not having laboured the 
lands in a husbandlike manner. Three 
persons appointed hy the sheriff to in- 
spect the farm reported that in the last 
.veal* of the lease 82 acres out of the 92 
acres of the tarin were in white crop. & 
that during the immediately preceding 
years two & occasionally three white 
crops had been taken suoeessi\ely from 
some fields, &, assuming that the proper 
course of management was a six-break 
shift, they estimated the loss due to mis- 
er* >pping at £260 Held : ( 1 ) in t he case 
of a long lease it was not enough for the 


tenant to leave the lands in the same 
situation in which lie received them, but 
he must cultivate them according to the 
rules of good husbandry; (2) this had 
not been done, it the tenant, was liable. — 
Thomson’s Representatives v. Ori- 
■ (1824), 9 Sh. & D. 275. — SCOT. 

61 ii. Tenant following prescribed 

course of husbandry hut failing to comply 
u'ilh specific rules in lease.] —A lease con- 
tained a stipulation for the cultivation 
of the land let according to the rules of 
good husbandry, it that the lands should 
not be wasted or deteriorated. There 
were also certain specific rules laid down 
which, it was argued, were explanatory 
of these general terms : — Held : the 
tenant, had in the cultivation of his farm 
followed the course which had been 
prescribed to him, it that, having done 
ho, he could not he liable in damages for 
any deterioration thence arising. — 
Stake v. En monotone (1826), 5 Sh. & 
D. 15. — SCOT. 

61 iii. Dcp irture from rotation 

, . . _ . in dish i r d.] — A tenant in un 

agricultural lease obliged himself to 
cultivate in a husbandlike manner & not 
to run out the lauds, & also to leave one- 
fourth of the farm in pasturage at the 
end of the lease : — Held : lie was bound 


to crop according to the rotation in 
practice in the district, if .suitable to his 
lands. -(Huron Co. r. Donarphcrv 
(1858), 20 D. 681. — SCOT. 

61 iv. — Miscroppiny.] — A lease pro- 
vided that the farm should be worked 
** in a proper & husbandlike manner,” & 
not pejorated or run out, & i also, “ with- 
out prejudice to the foresaid rules & 
regulations,” an additional rent of £6 
per acre so miscroppod was stipulated. 
The landlord sued the tenant (1) for 
damages on account of deterioration of 
the farm “ by a course of management 
the reverse of proper & husbandlike,” 
& (2) for £960 as additional pactional 
rent for miscropping at the rate of £6 
per acre. The ct. found that 24 acres 
too much were in white crop, & decerned 
for £141 as pactional rent, & for £100 as 
damages for the general deterioration 
of the ’arm, in addition to the pactional 
rent of £144 for miscropping. — W emvhh 
(Earr) v. Ritchie (1863), 2 Morph. (C-t. 
of Sess.) 197.— SCOT. 

Liability for additional rent. 1 

— See pp. 21, 22, post. 

63 i. Pleading — Claim of damages for 
deviation.] — It is competent in a sum- 
mary petition by a landlord against his 
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64. Variance as to grantors & terms of 

lease.] — A count, in a declaration averred that deft, 
was tenant to three pltfs., A had agreed to farm the 
lands in a husbandlike manner, A it appeared that 
the demise was only by two, A that the agreement, 
on which the action was brought, was to keep the 
land constantly in grass : — Held : there was a fatal 
variance. — Saunderson v. Griffiths (1820), 5 B. 
A C. 909 ; 8 Dow. A By. K. B. 043 ; 4 L. J. 0. S. 
K. B. 318 ; 108 K. R. 338. 

An notali >ns : — Mentd. Bobbett r. Plnkett. (1 870), 1 Ex. I). 

MS ; J >u runt r. Roberts & Keighley, MuxHt.ed, [1000] 1 

Q. II. 629, C. A.; Keighley. Maxsted v. Durant, [1901] 

A. C. 240, H. L. 

65. Particulars of breach — Non-cultivation 

- -Overcropping.] — Ejectment, by a landlord against 
his tenant to recover possession of the premises de- 
mised upon a forfeiture by breach of a covenant to 
cultivate the lands according to the most approved 
system of husbandry. Deft, obtained particulars 
of the breaches which pltf. relied upon. The par- 
ticulars of the breaches were for selling hay off the 
land, removing manure, A for non-cultivation : — 
Held : evidence of over-cropping A bad cultivation 
was inadmissible under these particulars. 

Non-cultivation, in the particulars, means letting 
land go to waste. In those parts of the country 
which 1 am familiar with, 1 know that farmers often 
take land A let it. run to waste; that is quite a 
different thing from over-cropping (Bo.sanquet, J.). 

Non-cultivation means omitting to cultivate. If 
breaking up grass laud had boon called non-cultiva- 
tion, deft, would have been misled by the particu- 
lars (.Maple, J.). — Doe d. Winn all v. Broad 
( 184 1 ), 2 Man. A G. 523 ; I )rinkwater, 113; 2 Scott, 
N. R. 685 ; 10 L. J. (’. 1\ 80 ; 133 10. R. 855. 

66. Certainty of declaration following 

words of covenant. J -M aktyn v. Clue, No. 78, j >osi. 


Sub-sect. 2. — Cultivation according to Custom 

of tiie Country. 

A. T17 icn Implied. 

67. No express agreement Breach of duty — 
Measure of damages.] -The duty of a tenant of 
agricultural land, as declared by t he common law A 
unaffected by express agreement, is to cultivate the 
land in a good A: husbandlike manner according to 
the custom of the country. He is not further bound 
t o deliver up the land at the end of the tenancy in a 
clean A proper condition, properly tilled A manured, 
nor is he necessarily bound or entitled to leave the 
land in the same condition as when he took it. In 
ease of a breach of his duty the measure of damages 
is the injury to the reversion occasioned by the 
breach. — Williams v. Lewis, [1915] 3 K. B. 493 ; 
85 L. J. K. B. 40 ; 1 13 L. T. 1101 ; 32 T. L. R. 42. 

68. Subject to Agricultural Holdings Act, 1908 
-Enforcement by assignee of reversion.]— -A 
tenant from year to year of a farm A building, at a 
rent, who has not entered into any other express 

tenant before the sheriff, for the purpose 
of having him interdicted from pursuing 
a course of management inconsistent 
with good husbandry & the stipulations 
of Ills lease, to conclude for damages in 
so far as iujury should be suffered by his 
actual deviation. — F raser t*. McDonald 
& Jackson (1834), 12 Sli. (Ct. of Sess.) 

681. —SCOT. 

83 ii. M (scrapping — Averment of 

deterioration — Violation of lease. ) — In an 
action of damages by a landlord ngaitiRt 
a tenant for miscropping a field in viola- 
tion of his lease, ho averred on record 
actual deterioration of the farm. The 
defence was that the lease did not apply 
to the Held in question & that tlid field 
liud been cropped uccording to t he rules 
of good husbandry : — Held : pursuer 
was not bound to put in issue deteriora- 


agreement with his landlord than as to the amount 
of the rent, is under an obligation implied by law to 
use A cultivate the land in a husbandlike manner, 
according to the custom of the country (subject to 
the above Act), & to keep the buildings wind A' 
water-tight, A the assignee of the reversion can at 
common law enforce this implied obligation against 
the tenant. 

Where a tenant of a farm A buildings, under a 
lease containing express covenants by him, con- 
tinued in occupation after the expiration of the 
term, the landlord A tenant agreeing that the terms 
of the old lease should not apply, but not agreeing 
upon the terms of the new tenancy except that 
there should be a yearly tenancy at a fixed rent, A 
the landlord assigned the reversion during the con- 
tinuance of the tenancy: — Held : the assignee of 
the reversion entitled to sue the tenant for breaches 
of the above-mentioned implied obligations which 
occurred after the assignment of the reversion. — 
Wedd v. Porter, [1916 j 2 K. B. 91 ; 85 L. S. K. B. 
1298; 115 L. T. 243, (’. A. 

Annotations : — Consd. Blanc r. Francis, [19171 1 Iv. B. 252, 

c. A. Refd. Barnes r. C ity of London Real Property Co., 

[1918] 2 Oh. 18. 

69. Not applicable to tenants in common.]— 

Although the ct. has jurisdiction, after a decree in a 
partition suit, to grant an injunction restraining a 
tenant in common in possession from committing 
destructive waste, it will not interfere to restrain a 
tenant in common in possession merely from farm- 
ing contrary to the custom of the country as be- 
tween landlord A tenant, that relation existing 
between him A the other tenants in common. — 
Bailey v. Hobson (1869), 5 Oh. App. 180; 39 
L. J . Ch. 270 ; 22 L. T. 594 ; 18 W. R. 124, C. A. 

70. Pleading — ■ Averring precise custom.] — 
Plt f., in an action against his tenant for mismanage- 
ment of a farm, set- forth a precise custom as to the 
mode of cultivation, A alleged that deft, had not 
cultivated according thereto, which custom deft, 
traversed. The jury found that the custom was not 
as pltf. had alleged, but deft, had not cultivated his 
farm according to the course of good husbandry in 
the neigli bourhood : — Held : pltf. bound by the 
precise custom, as he had stated it, A, having failed 
to prove nt, could not recover. — Anuerbtein r. 
Handson (1835), 1 Or. i\l. A R. 789 ; 1 Gale, 8 ; 5 
Tyr. 383 ; 4 L. J. Ex. 118 ; 149 E. R. 1299. 

71. Denial of custom alleged.] — The 

declaration, in an action by a landlord against his 
tenant, charged the latter with breach of duty in not 
cultivat ing land in a good A husbandlike manner A 
according to the custom of the country, in that he 
(amongst other things), contrary to the custom of 
the country, carried away hay without returning a 
proportionate quantity of manure. Deft., as to so 
much of the declaration as charged him with carry- 
ing away the hay contrary to the custom of the 
country, pleaded that no such custom existed 
that alleged : — Held : good on special demurrer. 

country. -~8 ava«k v. O’Connor (1855), 
7 Ir. Jur. 101. — IR. 

c. How enforced .] — In a suit by u 
landlord against a tenant seeking infer 
alia to restrain deft, from tilling the 
demised premises in an injurious or un- 
husbandlike manner: — Held: (1) the 
ct. would not investigate tho proper 
mode of cultivation of a farm ; (2) the 
implied term of an agricultural contract . 
namely, to cultivate in a proper manner 
according to tho custom of the country, 
was not more specific than a general 
covenant to keep in repair. 

I do not think it is the proper subject 
of a suit in equity. . . . Pltf. can have 
an adequate remedy in a ct. of law 
(Ohattkktun, V.-C.). — Dunn r. Bryan 
(1872), 7 I. 11. Eq. 113.— I R. 


Uon, but only violation of tho lease.— 
Mackenzie v. Monro (1860), 23 D. 144. 
—SCOT. 


PART III. SECT. 2, SUB-SECT. 2.— A. 

a. Covenant to cultivate “ in husband- 
like cl 1 ’ proper manner.*' \ — A covenant in 
a lease to cultivate tho demised land “ in 
a husbandliko A proper manner ” means 
to cultivate according to the course of 
farm cultivation & management in that 
part of tho country whore the land Is 
situate. — Coulter r. McCarter (1911), 
17 W. L. It. 720 ; 4 Saak. L. It. 178. — 
CAN. 

b. Covenant to “ farm ” in husband- 
like manner. \ - A covenant, to farm in a 
husbandlike manner means according 
to good husbandry in that part of the 
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Sect. 2 . — Effect during tenancy: Sub-sect . 2, A. 

&B.; 

Hartley v . Burkitt (1838), 4 Bing. N. 0. 687 ; 1 
Am. 268 ; 6 Scott, 497 ; 2 Jur. 642 ; 132 E. It. 953. 

72 , Denial of tenancy.] — A declaration in 

case stated that defts. were tenants to pltf. of a 
farm, Sc by reason thereof it was their duty as such 
tenants to manage & cultivate the farm in a good 
Sc husbandlike manner, according to the custom of 
the country, Sc assigned breaches in over-cropping, 
etc. Plea that defts. were not, nor was either of 
t hem, tenants to pltf. of the messuage, etc., in man- 
ner & form as in the declaration alleged : — Held : 
this plea only put in issue the fact of the tenancy, Sc 
not the holding subject to a duty to cultivate accord- 
ing to the custom of the country, Sc defts. could not 
object on this record that a lease, under which the 
land had been originally taken, was not produced 
by pltf., in order to show that it did not exclude the 
custom. — Hallifaxv. Chambers (1839), 4 M. & W. 
662 ; 7 Bowl. 342; 1 Horn Sc H. 417 ; 8 L.J.Ex. 
117; 160 E. B. 1586. 

73 , Not guilty— Evidence.] — Where, to a 

declaration on an agreement for not cultivating ac- 
cording to the custom of the country, deft, only 
pleaded “ not guilty,” proof that the tenancy was 
from year to year : — Held : sufficient evidence of the 
agreement. — Webb r. Clarke (1855), 4 W. R. 125. 

74 , Evidence.]— In an action against a 

tenant upon promises that he would occupy the 
farm in a good Sc husbandlike manner according to 
the custom of the country, an allegation that he had 
treated the estate contrary to good husbandry & 
the custom of the country is proved by showing he 
had treated it contrary to the prevalent course of 
good husbandry in that neighbourhood, as by tilling 
half the farm at once, when no other farmer there 
tilled more than a third, though many tilled only a 
fourth. It is not necessary to prove any precise 
definite custom or usage in respect to the quantity 
tilled. — Legii v . Hewitt (1803), 4 East, 154 ; 102 
E. It. 789. 

An notations : — Mentd. Wont repp r. Elligott (IKHi), 9 App. 
C'as. sio, II. L. ; Dushwood r. Maguiae, 11891 J 3 Cli. 300, 

C. A. 

B. Express Covenants. 1 

75. Whether breach — Question for jury.] A. 
held a farm as tenant from year to year, upon a 
written agreement by which it was stipulated that 
he should cultivate the farm “ in the same way <fc ' 
manner, or as near thereto as circumstances would 
admit of, as P. (the outgoing tenant) had used & 
cultivated same during his occupation thereof, Sc in 
all events according to the rule of good husbandry 
used Sc accustomed in the neighbourhood.” In an 
action against A., alleging for breach the cutting Sc 
carrying away of ash-poles, such user not being as 
near to the way Sc manner in which P. used Sc culti- I 
vated the farm as circumstances admitted, Sc being ! 
contrary to the rules of good husbandry used Sc ! 
accustomed in the neighbourhood, it appeared that 
the poles in question consisted of shoots Rowing j 
from old stools, which were seasonable Sc fit for cut- 
ting about every seventeen or eighteen years ; that, j 
by invariable custom, they belonged to the landlord, ! 
in the absence of a special agreement to the con- j 
trary ; that, whilst P. held the farm, these poles had \ 
never been in a fit state for cutting ; that two tenants 
who had preceded P. in the occupation of the farm 
had cut Sc sold them as crops ; Sc that A. had, whilst 
lie occupied, paid the rates for the whole farm, in- 
cluding the wood or spinny in which the poles grew. 
The judge having omitted to leave to the jury 
upon what terms P. had held the farm, the ct. ; 


granted anew trial. — Hood (Viscount) v. Kendall 
(1855), 17 C. B. 260 ; 19 J. P. 823 ; 4 W. R. 123 ; 
139 E. R. 1070. 

76. .] — Under a deed between pltf. 

& deft., pltf. ajpeed to give up a farm held by him 
of deft., Sc until such delivery up to cultivate ac- 
cording to the custom of the country, Sc deft, agreed , 
if pltf. cultivated the farm according to his cove- 
nant, to pay for the crops Sc manure at a valuation. 
In an action by pltf. for the amount of the valua- 
tion, it was objected that pltf. had not performed 
his covenants : — Held : the covenant to cultivate 
meant only so far as was universally obligatory by 
the custom of the country, Sc the question for the 
jury was whether substantially pltf. cultivated ac- 
cording to the custom, taking fairly into considera- 
tion that he was an outgoing tenant Sc was to be 
paid only according to the value of what he put into 
the ground. — Newson v . Smytihes (1859), 1 E. &E. 
477. 

77. — — Conversion of arable land Into market 
garden — Erection of glass-houses.] — Deft, held a 
farm from pltf. under a twenty-one years’ lease, 

i which contained a covenant by the lessee to culti- 
| vate the farm in a good, proper. Sc husbandlike 
manner, according to the best rules of husbandry 
; practised in the neighbourhood. Deft, claimed the 
! light to erect glass-houses on arable land, part of 
; the demised premises, Sc to cultivate tomatoes, 
mushrooms, grapes. Sc the like for the London mar- 
ket, a mode of cultivation which was being prac- 
tised on oilier farms in the neigh bourliood. Pltf. 
sought to restrain him from so doing : — Held : (1) 
this mode of cultivation was not prohibited by the 
express provisions of the lease ; ( 2 ) whether it did 
or did not amount technically to waste, it was 
“ meliorating ” waste, in respect of which an in- 
junction ought nqt to be granted. Sc the action was 
dismissed with costs. 

The other provisions of the lease {e.g. a covenant 
not to convert pasture into arable Sc a covenant as 
to land left in fallow) would prevent the tenant 
covering the whole farm with glass-houses (Kekk- 
WICH, .1.). — Mkux v. Cobley, [1892] 2 Oil. 253 ; 61 
L. J. Cli. 449 ; 66 L. T. 86 ; 8 T. L. R. 173. 

Annotations : — Consd. lie Morse cS c Dixon (1917), 87 L. J. 

K. B. 1, (!. A. Mentd. 1. it. Comrs. v. ilauwoni (1918), 

119 L. T. 309. 

78. Pleading — Averment of breach — Suffi- 
ciency, j — A declaration in covenant, by a lessor 
against the assignee of the lessee, set forth a cove- 
nant by the lessee, for himself, his heirs, uxors., ad- 
ministrators Sc assigns, that lie Sc they should culti- 
vate the land in a good husbandlike manner Sc ac- 
cording to the custom of the country. The count 
then averred entry of the lessee & assignment by 
him to deft., who entered, Sc was possessed until 
the expiration of the term. Breach, that deft., 
after the assignment, used Sc cultivated the land in 
a bad Sc unhusbandlike manner, Sc not according to 
the custom of the country : — Held: (1) the 
declaration was good ; ( 2 ) breach of a covenant to 
cultivate according to the custom of the country 
was sufficiently averred by stating that deft, did not 
so cultivate, without specifying instances. — 
Martyn v. Clue (1852), 18 Q. B. 661 ; 22 L. J. 
Q.B. 147; 118 E. R. 249. 


Sub-sect. 3. — Breaking up or Mowing Meadow 

and Pasture, etc. 

A. Waste, 

79. What is ancient pasture — Leased land not 
ploughed for thirty years but ploughed before 


PART III. SECT. 2, SUB-SECT. 3.— A. 

79 i. What is ancient pasture — Leased 
land not ploughed for thirty years .3 — 


Under a settlement, of 1838 P. was 
tenant for lifo of lands, witli remainder 
to pltf. in tall male, with power to P. J 
during his life to grunt leases for three 1 


i lives, or any term of years not exceeding 
j thirty-one years in possession, provided 
’ that none of the lessees should be 
authorised to commit waste, or exempted 
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lease.] — An injunction to restrain a lessee from 
ploughing pasture lands, which had remained un- 
ploughed during the continuance of the lease for 
thirty years, but were ploughed within six years 
before its commencement, refused. Though the 
lease has continued thirty years, during all which 
time the pastures have been unploughed, yet that 
will not make them ancient pastures within the rule 
of (lie ct. ; for as to the lessee himself who took 
these pastures subject to the liberty of ploughing, 
they remain still so, notwithstanding this for- 
bearance ; otherwise if they had been so long out of 
lease. — Goring v. Goring (1676), 3 Swan. 661 ; 36 
E. E. 1013. 

A n notation Apld. Rush v. Lucas, M910] 1 Oh. 437. 

80. Settled land. ] — Altering ancient pas- 

ture or meadow into arable land is waste ; ancient 
pasture here does not/ mean pasture from time im- 
memorial, but only that which the settlor has kept 
as pasture. Semble : the course of dealing with the 
land adopted by the settlor affords the governing 
rule as to rights of a tenant for life (Chitty, J.). — 
Dasuwood v, Mag MAC, LI 891] 3 Oh. 306, at 
p. 328 ; 60 L. ,T. Oh. 210 ; 04 L. T. 00 ; 7 T. L. K. 
ISO. 

Annotations Mentd. 7«V (Tiny tor, [1900| 2 Ch. 801 ; Pardoe 

v. l’urd og (1900), 82 L. T. 547 ; dhuytor r. Trotter (1902), 

87 L. T. 33, (!. A. : Re Trevor -Balya's Sett lint., Hull v. 

Trevor- Batye, 11912] 2 Ch. 339; Jtc Hall, llall v. Hall, 

11910] 2 Ch. 488. 

81. Good lands not ploughed for forty years — 
Injunction — Against Jointress.] — A jointress re- 
st rained from ploughing up ancient pasture grounds, 
jointure lands being good lands A not ploughed 
within forty years. — Packer v . Newell (Lady) 
(1606), Toth. 144 ; 21 E. E. 149. 

82. Pasture land used as meadow for many 
years — Writ of estrepement.] — Writ of estropo- 
ment was granted with regard to ancient meadow, 
but refused with regard to pasture land in the form ] 
of ridge A furrow, though it had been mowed A used j 
for meadow for many years. — Tresham v. Lamb j 
(1610), Brownl. 16 ; i23 E. E. 806. 

83. Ancient pasture -Injunction.] — A decree for 
staying of ploughing up ancient pasture ground. — 
Howard (Lord) r. R idler (1621), Toth. 113 ; 21 
E. E. 119. 

84. S. P. Tresham v. Gerrard (1627), Toth. 
M l ; 21 E. E. 119. 

85. S. P. Brooke r. Denton (1633), Toth. 
113 ; 21 E. E. J 4 9. 

86. .] — A tenant will lie restrained at i 

the instance of the owner of the inheritance from ! 
ploughing up ancient pasture ; such ploughing is as 
much waste as t he ploughing of meadow. — Atkins 
r. Temple (1626), 1 Eep. Ch. 13 ; Toth. 143 ; 21 
E. E. 493. 

87. Against tenant for life.] — Tenants 

for their lives were restrained from ploughing up 
ancient meadow & pasture ground. — Cole v. 
Pkyson (1637), 1 Eep. Ch. 106; 21 E. K. 
021. 

88. Ground formerly ploughed & fit 

for tillage. J— -The ploughing up of ancient pasture 
will be restrained in equity, notwithstanding that 
the nature of the ground was for tillage, & that it 


had formerly been ploughed. — Fermier v. Maund 
(1638), 1 Eep. Ch. 116 ; 21 E. E. 524. 

89. Land full of bushes & furze — Injunction — 
Against tenant for life.] — An injunction decreed 
against a tenant for life, at the suit of the owner of 
the inheritance, to restrain him from ploughing or 
burn-beating pasture ground which was full of 
bushes A furze for more than two years. — Tregon- 
well v, Lawrence (1671), 2 Eep. Ch. 94 ; 21 E. R. 
626. 

90. Jointure lands — Injunction — Against tenant 
unimpeachable for waste.] — An injunction against 
ploughing may be granted against a tenant for life 
though dispunishable for waste at law, but not where 
the jointure deed contains an express clause of 
without impeachment of waste. — Tracy v. Tracy 
(1681), 1 Vern. 23 ; 23 E. E. 278. 

Annotation: — Mentd. Garth v. Cotton (1750), 1 Vos. Sen. 
516. 

91. Down land — Injunction — Against plough- 
ing, breaking or burning.] — The Ct. of Ch. will award 
a perpetual injunction to restrain waste, by 
ploughing, burning, breaking, or sowing of down- 
land. — Worst. by v. Stuart (1711), 4 Bro. Pari. Cas. 
377 ; 2 E. E. 255. 

92. Meadow — Making trench for drainage.] — 

Deft, made a trench to carry off water from a 
meadow, the meadow being thereby improved, A 
not injured ; — Held : not waste. — Altman’s Case 
(1577), 3 Dyer, 361 b ; 73 E. E. 810. 

93. . J -A lessee cannot turn meadow 

into arable or stubble wood so as to make it pas- 
ture, but he may better a thing in t he same kind, as 
by digging a meadow, to make a drain or sewer to 
carry away water. — Darcy (Lord) v. Askwith 
(1618), Hob. 234 ; 80 E. E. 380. 

Annotations : — Apld. West Ham Central Charity Hoard v. 
East London Waterworks Co., 119001 I Ch. 621. Held. 
Ehvos v. Maw (1802). 3 East. 38; Simmons a. Norton 
(1831). 7 Ring. 610 ; Pliillipps r. Smith (1845), 14 M. & W. 
589. Mentd. .Jones r. Chappell (1875), L. 1L 20 Eq. 539. 

94. — — Conversion into garden ground — • 

Damages.] -In an action of waste on St at. 
Gloucester against a tenant for years, for converting 
three closes of meadow into garden ground, if the 
jury give only one farthing damages for each close, 
the ct. will eive deft, leave to enter up judgment for 
himself. — Harrow School (Governors) v. Alder- 
ton (1800), 2 Bos. A P. 86 ; 126 E. E. 1170. 

Annotations ; — Apld. Barry v. Barry (1820), 1 Jae. & W. 
651 ; Doe d. Grubb t». Burlington (1833), 5 B. & Ad. 507- 
Exp Id. lloehdule (/anal Co. v. King (1851), 2 Sim. N. S. 
78; Doherty r. Allmun (1878), 3 App. Cas. 709, H. L. 
Reid. Pindar v. Wadsworth (1802), 2 East, 151 ; Meux v. 
Cobley, [18921 2 Ch. 253. 

95. Conversion into arable — Justification 

— Evidence.] -Ploughing up an old meadow A; 
converting it to arable is waste, A the tenant can- 
not give evidence, under the general issue of no 
waste done, that/ t he meadow was ploughed accord- 
ing to the custom of the country, A to ameliorate 
the land, as the reason for altering the character of 
the land must be pleaded by way of justification. — 
Simmons v. Norton (1831), 7 Bing. 640 ; 5 Moo. A 
P. 645 ; 9 L. J. O. S. 0. P. 185 ; 131 E. E. 247. 

Annotations : — Consd. St. Albans v. Skipwith (1845), 8 
Beav. 354. Distd. Huntley v. Bussell (1849), 13 Q. B. 
572. Refd. Green v. Jenkins (i860), 1 Do G. F. A J. 454, 
L..IJ. 


from impeachment for eommitling evidence that, at the dale of the sottle- ct would not restrain him by injunction ; 
waste. Ity a lease of 1871 P. demised nient of 1838, the land was not “ ancient (2) the lands demised were not really 
to deft, for thirty-one years, part of the pasture.” JTtf. proved that from 1838 ” ancient pasture.” — P .mmek i\ M'Ccm- 
scttlod lands. The lease contained an to 1871 the land had never been broken { (I860), 25 L. It Ir. 110, 120. — IR. 
agreement that, in ease any part of the up, & had been in grass. Deft, proved 

lands demised should be broken tip or that a few years after the lease he had d. Plovyliinq excessive, quantity of 

tilled by the lessee, his exors., adminis- ploughed up a small portion of the land land — Pasture or sUxk farm,} — Action of 

trators, or assigns, he or they should, at for the purpose of draining it, & had re- damages against a tenant for ploughing 

least, two years before the expiration or laid it afterwards in grass. In an action during the last year of his lease more of 
sooner determination of the term, lay for an injunction ; — if eld : (1) the whole his farm than he was entitled to have 
down in a proper & husbandlike manner of the lands demised were subject to the under corn crop. The farm was a 
the lands so broken up or tilled with provisions of the lease, & it was open to pasture or stock farm. Verdict for 
grass seeds, *Sc should deliver up the lands deft, to show that the acts complained defondor.— Twerddalk (Marquis) v . 
properly laid down in grass. There was of wore meliorative waste, A, if so, the i (1821), 2 Muir. 5G3. — SCOT. 

J. — VOL. II. 
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Sect. 2.- during tenancy : Sub-sect. 3, A. & B.] 

96. — — — Johnson v. Goldswaine, 

No. 138, ^ — 

97. .] — It cannot be decided, as a 

general proposition without any exception, that the 
conversion of ancient meadow into arable is to be 
treated as waste. — St. Albans (Duke) v. Skip- 
wrra (1845), 8 Beav. 354 ; 14 L. J. Ch. 247 ; 5 
L. J. O. S. 123 ; 9 Jur. 265 ; 50 E. R. 139. 

Annotation: — Mentd. Ross v. Adcock (1868), L. 11. 3 C. P. 

98. .] — Dasiiwood v. Magniac, No. 80, 

ante. 

99. Breaking up after Injunction — Com- 

mittal.] — Injunction against ploughing up meadow 
land A committing other waste therein, until deft, 
should fully answer the bill, or the ct. make another 
order to the contrary. An answer was put in A an 
action brought by plti*. for injury sustained by the 
waste complained of. Deft, was committed to pri- 
son for breaking up such land a second time. — 
Erpe v . Smith (1838), Coop. Pr. Cas. 113 ; 47 E. It. 
425. 

100. Glebe land — Parson not lessee or tenant for 
life.] — In respect to waste, a parson or vicar is not 
to be considered as merely lessee for years, or as 
tenant for life under a will or settlement. The ct, 
will not restrain an incumbent from ploughing up 
meadow infested with moss A weeds for the pur- 
pose of laying it down again in grass when properly 
cleaned. 

The glebe land of a living which was ancient mea- 
dow A pasture, having much moss & weeds mixed 
with the grass, was about to be ploughed up by the 
ineumbent with the view of cleaning it & laying it 
down again in grass : — Held : he ought not to be 
restrained by the ct. from ploughing up same. 
Qu. : whether a patron is in any case entitled to an 
injunction to restrain the incumbent from plough- 
ing up ancient meadows. — St. Albanh (Duke) 
v. Sicipwith (1845), 8 Beav. 354 ; 14 L. .T. Ch. 
247 ; 5 L. T. O. S. 123 ; 9 Jur. 265 ; 50 E. R. 
139. 

Annotation: — Mentd. Ross v. Adcock (1808), L. li. 3 C. P. 

655. 

101. Strawberry beds — Ploughing up.] — It is 

waste for an outgoing tenant of a garden ground to 
plough up strawberry beds in full bearing, although 
when he entered he paid for them on a valuation to 
the person who occupied the premises before him, A 
although it may have been usual for strawberry 
beds to be appraised & paid for as between outgoing 
A incoming tenants. — W atuerell v. Howells 
( 1808), 1 Camp. 227. 

102. Pleading — -Land which was pasture — Un- 
certainty.] — A declaration in waste that deft, 
ploughed up land which was pasture ct sic facit 
vasium : — Held : bad, for uncertainty, even after 
verdict. — G unning v. Gunning (1678), 2 Show. 8 ; 
SUE. R. 759. 

B. Express Covenants. 

103. Not to mow meadow — Usual covenant.] — 

In a lease of a farm a covenant not to mow meadow 
land more than once a year is not an unusual cove- 
nant, so as to excuse an intended assignee from ac- 
cepting the title. — H yde v. Warden (1877), 3 Ex. 
D. 72 ; 47 L. J. Q. B. 121 ; 37 L. T. 567 ; 26 W. R. 
201, C. A. 

Annotations : — Mentd. Kvuns v. Davis (1878), 10 Ch. D. 

747 ; Willmott v. Barber (1880), 15 Ch. D. 96 ; Burford 


v. Unwin (1885), Cab. & El. 494 : Reeve v. Berridge 
(1888), 20 Q. B. D. 523, C. A. : Barrow v. Isaacs, [1893 1 
1 Q. B. 417, C. A. ; Bishop v. Taylor & Harris (1891), 60 
L. J. Q. B. 556 ; Be White & Smith’s Contract, [1890) 
1 Ch. 637 ; Eastern Telegraph Co. v. Dent, [18991 1 Q. B. 
835 ; Dougherty v. OateB (1900), 45 Sol. Jo. 119 ; Molyneux 
v. Ilawtrey, [19031 2 K. B. 487, C. A. ; Harman v. Ainslie, 
[1904] 1 K. B. 698, C. A. ; Lewis v. Baker, [1905] 1 Ch. 16. 

104. Construction — Lands not “ lately ” 
ploughed.] — Action for breach of covenant in 
ploughing lands not “ lately ” ploughed ; — Held : 
the meaning of “ lately ” depended on circum- 
stances, A fourteen or even twenty years might- be 
“ lately.” On a sale of lands, lately in the tenure A 
occupation of 8., lands in his tenure twenty years 
before would pass. — Gennkr v . Lucking (1614), 2 
Bulst. 258 ; 80 E. R. 1105. 

105. “ Lane's Meadows " — Words describ- 

ing locality not nature of land.*] — In covenant on a 
lease demising meadow pasture, A arable lands, A 
describing two closes by the name of “ Lane’s 
Meadows,” in which the lessee covenants to pay £5 
for every acre of meadow he shall plough, if the 
breach be assigned in ploughing up two meadows 
called “ Lane’s Meadows,” deft, may plead that the 
lands called “ Lane’s Meadows ” were time out of 
mind arable, A traverse them being meadow, for 
the words “ Lane’s Meadow ” in the lease being de- 
scriptive of the local situation, A not of the nature 
of the land, they do not estop from trying the fact. 
— Sicipworth v. Green (1724), 8 Mod. Rep. 311 ; 
11 Mod. Re)). 388 ; 1 Sira. 610 ; 88 E. R. 222. 
AnnoUdion : — Mentd. Palmer v. Ekins (1728), 2 Stra. 817. 

106. Meaning of pasture lands.] —By an 

agreement-, made in 1895, the predecessor in title of 
pltf. let a farm to deft, from year to year, subject to 
twelve months’ notice in writing from either parly, 
A the tenant, agreed not to commit any waste or 
spoil, or plough or break up any of the pasture 
lands, A further' to farm the land upon the most 
approved system of husbandry practised in the 
neighbourhood. The farm contained 215 acres, of 
which the most part was pasture, but there were 
about 53 acres of arable land. Included in the 
latter was one field of 22 acres, which had been 
regularly tilled by the ton ant for thirteen seasons 
before 1894, but in 1895 the tenant laid it down in 
grass because the crops had deteriorated in quality 
A quantity. In 1901 he broke up 9 acres of this 
field, but in 1902 he relaid it in grass. In Apr., 
1909, the landlord gave the tenant notice to deter- 
mine the tenancy. The tenant required the land- 
lord to pay him, when lie went out, for the grass 
land laid down, A on the landlord’s refusal, the 
tenant threatened to plough up this laud again. In 
an action by the landlord for an injunction to re- 
strain the tenant from so doing ; — Held: (1) upon 
the true construction of the agreement, the tenant 
had not broken any of the covenants, as the “ pas- 
ture lands ” in 11 le agreement referred solely to 
those parts of the farm which were meadow land 
at the date of the agreement ; (2) ploughing the 
field would not have been waste or spoil on the 
tenant’s part ; (3) an act which admittedly would 
not be a breach of covenant, while the tenant was 
not under notice, was not converted into a breach as 
soon as notice to quit was served ; (4) the fact that 
the tenant’s conduct was dictated solely by a desire 
to force the landlord to compensate him did not 
affect the construction of the contract, or disentitle 
the tenant to costs of the action. — Rush v. Lucas, 
[1910] 1 Oh. 437 ; 79 L. J. Oh. 172 ; 101 L. T. 851 ; 
54 Sol. Jo. 200. 


PART III. SECT. 2, SUB-SECT. 3.— B. 

e. Covenant to hummer - fallow — 
Breach.] —li eld : on the evidence, pltf.’s 
claim lor damages for breach by deft, of 
tho provisions of the lease as to summer- 
fallowing 250 acres in each of the years 


1907. 1908 & 1909 failed.—' Lott r. 
Givkn (1911), 39 W. L. li. 713 ; 1 W. W. 
It. 383.— CAN. 

106 i. Construction — “ Pasturing pur- 
poses."] — Deft, agreed to rent a farm 
from pltf. “ lor pasturing purposes " by 


a memorandum containing no other 
stipulation as to tho use of the place. 
Instead of using the entire farm for 
grazing purposes deft, raised a crop of 
bay on part of the land, which ho rut 
stored in his barn & endeovourod to 
sell ; — Held : deft, rightly enjoined from 



Part III. — Covenant,? and Customs of the Country. 


107. Not to plough up ancient meadow or 
pasture — Sum payable on breach — Liquidated 
damages.] — In a lease for years of land, the lessee 
covenanted not to plough pasture land, &, if he did, 
to pay after the rate of 20s. per annum for every 
acre ploughed : — Held : (1) the ct. would not grant 
an injunction against the tenant’s ploughing, for 
the parties themselves had agreed the damage, & 
set a price for ploughing ; (2) the ct. would not re- 
lieve the lessee against the penalty, if he ploughed. 
— Woodward v. Gyles (1690), 2 Vern. 119 ; 23 
E. R. 680. 

108. .] — Where a lessee covenants 

not to plough up any ancient meadow or pasture 
ground, &, if he does, to pay an additional yearly 
rent of £5 an acre, the increased rent is not to be 
considered as a penalty, but as a liquidated satis- 
faction, fixed & agreed upon by the parties, & upon 
an action brought for recovering it, an equity ct. 
ought not to interpose or give any relief. — Rolfe v. 
IbOTERSON (1772), 2 Bro. Bari. Oas. 430 ; 1 E. R. 
1018. 

Annotations : — Distd. Hardy v. Martin (1783), 1 Cox, Eq. Cas. 

26. Consd. AHtiey v. Weldon (1801), 2 JJoh. & 1*. 340. 

Apld. Jones v. Green (1829), 3 Y. & J. 298. Reid. Eiphin- 

stone v. Monkland Iron & Coal Co. (1880), 11 App. Cas. 

332, H. L. 

109. — .] -In covenant by a lessor 

against the lessee upon a lease reserving an in- 
creased rent for every acre of certain lands con- 
verted into tillage, the jury by their verdict having 
given damages for actual injury sustained instead 
of the increased rent: — Held: (1) the ct. would 
not refuse pltf. a new trial, on the ground that the 
verdict was consistent with justice ; (2) the judge 
J laving expressly directed the jury to find damages 
to the amount of the increased rent, the new trial 
should be granted without payment of costs. 

There certainly is nothing unreasonable in a land- 
lord stipulating that particular lands shall not be 
converted into tillage at all, <te that in case that he 
clone, a large sum shall be paid by way of stipulated 
damages (Abbott, C.J.). — Farrant v. Olmius 
(1820), 3 B. & Aid. 692 ; 100 E. li. 811. 

Annotation : — Distd. Fuller t \ Fenwick (1S1G), 3 C. B. 705. 

110. — — Satisfaction — Waiver.]— 

< ovenant on an indenture of lease whereby the 
tenant covenanted to pay the rent of £50 half 
yearly, <fc, over the above the reserved rent, the 
further yearly rent of £5 for every acre of the de- 
mised premises which deft, should convert into 
tillage, over & above one-third part thereof. 
Breach assigned for over tillage, whereby deft, be- 
came liable to pay £75 additional rent. Picas, 
(1 ) after the committing of the supposed breaches 
of covenant, pltf., with the full knowledge of the 
supposed breaches of covenant, accepted & re- 
ceived from deft. £25 as & for all the rent due, in 
respect of the premises, up to & inclusive, etc., 
(covering the time alleged in the breach), without 


demanding or requiring the payment of such 
penalty or additional rent, & thereby then & there 
waived, gave up, & dispensed with his right to re- 
ceive or recover any nomine poenm or penalty, or 
such additional rent ; (2 ) after the committing of 
the breaches of covenant, pltf., with a full know- 
ledge, etc., waived, gave up, & dispensed with all 
claim or right on his part to receive, recover or be 
paid any such penalty, nomine pcence or additional 
rent : — Held : both pleas were insufficient, the 
further yearly rent of £5 being not a penalty, but 
liquidated damages. — Denton v . Richmond (1833), 
1 Or. & M. 734 ; 3Tyr. 630 ; 2 L. J. Ex. 269 ; 149 
E. R. 595. 

111. .] — In a lease of land, 

the lessee, in addition to a certain reserved rent, 
covenanted to pay a penal rent for pasture land 
broken up or “ used or converted to any other use 
than for meadow or pasture land.” To a breach 
alleging non-payment of the reserved rent, deft, 
pleaded, “ as to so much of the declaration as re- 
lated to the sum of £150, parcel of the alleged 
arrears of rent in the declaration firstly mentioned,” 
that, after same became due, & before commence- 
ment of the action, pltf. distrained certain goods, 
& sold them for a sum greater than the amount of 
the arrears of rent, & thereby sat isfied & discharged 
the last-mentioned arrears : — Held : no answer. — 
Aldridge r. Howard (1842), 4 Man. & G. 921 ; 5 
Scott, N. R. 623 ; 134 E. R. 378. 

112. Threatened breach — Injunction.] 

— A tenant threatening a breach of a covenant not to 
plough an ancient meadow, on the breach of which 
he would have to pay an increase of rent, the ct. 
granted an injunction. — W ebb v . Clark (1782), 1 
Fonbl. Treatise of Equity, 154. 

113. Land described as meadow — 

Evidence.] — Where there is a reservation of £5 per 
acre during the last twenty years of a term for 
every acre of meadow thereby demised, which the 
tenant should plough, dig, ear, break up, or convert 
into tillage during the last twenty years of the term, 
<fc so after that rate for any greater or less quantity 
than an acre, or less term than a year, the rent is 
due in the last twenty years if the land is then 
ploughed, whether it was first ploughed within the 
last twenfy years or before, & the rent continues 
payable during the twenty years though the land 
lie again laid down to permanent grass. Land 
sown to clovers with corn is not thereby restored 
to a state of permanent pasture, but is still in tillage. 

If a lease describe demised land as meadow land, 
no other evidence is necessary to prove it was 
meadow land at commencement of the term. — 
Birch v . Stephenson (1811), 3 Taunt. 469; 128 
E. R. 186. 

114. Land broken for building purposes. J — 

An injunction was granted to restrain the tenant of a 
farm from breaking up meadow, contrary to cove- 
nant, for the purpose of building, the lease contain- 


removing any part of the hay, 
but. hte raising a crop of hay on the farm 
was not a breach of the contract to use it 
for “ pasturing purposes.’’ — Bradley v. 
McClure (1908), 18 O. L. II. 503.— CAN. 

107 1. Not to plough up ancient meadow 
or pasture — 8 him payable on breach — 
How long payable.) — A lease contained 
covenants by the lessee to pay an in- 
creased rent of £20 for every acre which 
lie should plough up over above one- 
third part of the demised lands, & also 
that, In case he should plough one-third 
or greater or less part, lie should Jay 
same with elovor or grass seeds. The 
lessee ploughed more than one-third, 
paid the increased rent for it, fle then 
laid ft down in pasture : — I/eld : the 
increased rent ceased to accrue from the 
time that the ploughed laud had been 
restored to pasture. — Domvile r. FoRDb 
(1673), 7 I. It. C. L. 631.— 1R. 


107 ii. For “ each acre deli’ 

d.*’}— -A landlord granted a lease on 
the condition, inter a lia t that the tenant 
at removal should leave (>Q acres in five 
years’ old sown grass, but in case lie 
should think it moro to his advantage 
not to have the land in grass during 
these years, then he was to “ pay to the 
landlord the sum of 4-5 sterling of addi- 
tional rent for each aero deficient,” at 
the terms & in the manner stipulated as 
to the principal ront. The tenant, after 
laying down the proper quantity during 
the last year, ploughed part of it : — 
Held : he was liable only in £5 for each 
acre so ploughed during that year, & not 
lor each of the five years. — Suttte 
Somnkk (1828), 6 Sh. (Ct. of Soss.) 1122. 
—SCOT. 

f. Not to break up more than fixed 
proportion of larul — Lessee breaking up \ 
more .] — A tenant held ft farm under a* 


nineteen years’ lease, the conditions of 
which implied a six -shift, rotation of 
cropping & obliged 1dm to cultivate 
aeooi’ding to this rules of good hus- 
bandry. It v as in particular stipulated 
that not more than one-sixth of the land 
under a course of tillage should be 
broken up from lea in any one year. 
During several years preceding tho last 
year of his lease the tenant had with the 
landlord’s knowledge broken up from 
lea less laud than he was entitled to 
break up, but for tho crop of tho last 
year of his tenancy ho proposed to break 
up from lea land amounting to two- 
sixths in all or the amount of arable 
land : — Held : the landlord was entitled 
in respect of the provisions of the lease 
to interdict the tenant from breaking 
up more than one-sixth of arable land. — 
Styir (Countess) v . Willisox (1883), 
20 8c. L. It. 315. — SCOT. 

c 2 
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Beet. 2. — Effect during tenancy: Sub-sect. 3, B. ; 

sub-sect. 4] 

ing covenants not to convert meadow land, etc., 
showing the purpose int ended to be tillage as a farm. 
Qu. : whether, in the absence of the covenants, the 
ct. would grant an injunction upon the ground of 
waste. — Grey de Wilton (Lord) v. Saxon (1801 ), 
(5 Fes. 100; 31 E. It. 901. 

115. Lands used as racecourse.] — A lessee 

covenanted to pay, in addition to a certain reserved 
lent, a penal rent for pasture land broken up or 

used or converted to any other use than for 
meadow or pasture land ” : — Qu. : whether using 
the land as a racecourse <fc ground for training horses 
was a breach of the covenant ; at all events, t he 
question was one for a jury and not determinable 
by the ct. on demurrer. — Aldridge v. Howard 
(1842), 4 Man. & U. 921 ; 5 Scott, N. K. 623 ; 134 
E. R. 378. 

116 . Exception for specified purposes — No 

licence to commit waste.] — A tenant for life dis- 
punishable for waste had power to lease for twenty- 
one years certain ancient pasture land. The 
leasing power provided that “ none of the lessees 
should be by any clause or words therein contained 
authorised to commit waste, or exempted from 
punishment for waste.” The tenant for life de- 
mised the premises for twenty-one years by a least* 
which recit ed the power <& contained a covenant by 
the lessee not to break up any of the pasture land 
demised, “ except for the purpose of carrying out 
the allotment system,” which had already been 
introduced by the tenant for life in a manner 
amounting to waste : — Held : ( 1 ) the excel >t ion in t he 
covenant- did not amount to a licence or authority 
to the lessee to commit waste by carrying out the 
allotment system ; (2) if any implication could be 
made, so as to construe that exception as implying 
a permission to the lessee to do anything, it could 
not be inferred that it permitted him to do more 
than to carry out the allotment system during 
the life of the tenant for life so far as she had power 
to permit it, & not otherwise. — Doe d. IIopkjnson 
v. Ferkand (1851), 20 L. ,T. C. F. 202 ; 17 L. T. 
O. S. 183 ; 15 Jur. 1061. 

117. Eviction before breach.]- — In an action 

by a landlord against the tenant on a farming lease 
for breaches of covenants not to plough meadow 
land, or pasture orchards, or lop trees, it- is no 
answer to plead that, before any of the breaches, 
deft, was evicted by authority of pltf. from part of 
the demised premises. — -.Newton r. Aj.lin (1841), 
1 Q. B. 518 ; 1 Gal. <fc Dav. 44 ; 10 L. J. Q. B. 179 ; 
6 Jur. 99 ; 113 E. R. 1231. 

A nnotativn : — Consd. Morrison v. Chadwick (1849), 7 JL 

260. 

118. Lease of pasture farm — Injunction wrongly 
obtained — Damages against landlord.] — The 

tenants of a pasture farm upon which they main- 
tained a flock of sheep proposed to plough up part 
of the pasture land & plant corn. The landlord 


obtained an interim injunction restraining them 
from so doing, with the result that the tenants were 
compelled to maintain the farm as a pasture farm. 
They kept their sheep on the land, & in consequence 
of a drought the sheep became depreciated in value. 
The interim injunction obtained by the landlord 
was dissolved at tho hearing of the action, & in 
arbn. proceedings the tenants claimed as damages 
the net profit they would have made if they had 
ploughed the land <te planted corn, & also the 
amount by which the sheep had deteriorated in 
value. It was contended for the landlord that the 
damages arising under the second head were too 
remote & could not be recovered : — Held: the* 
tenants were entitled to damages under both heads 
of their claim .— Be Pemberton & Cooper fc 
Cooper (1912), 107 L. T. 716. 


Sub-sect. 4. — Cropping. 

119. Covenant to permit landlord to sow clover 
among tenant's barley — Sowing barley without 
giving landlord notice — No breach.] — Covenant 
” to permit pltf. in the last year of the term to sow 
clover among deft.’s barley.” Breach that deft, 
sowed, etc., without giving pltf. notice. Flea that 
deft, did not prevent it : — Held : a good plea, as 
omission to give notice was not active prevention, 
which was the sole question involved, and as pit i . 
was the party for whose benefit the covenant was 
intended, he ought to have used due diligence. — 
Hughes v. Kichman (1771), 1 Cowp. 125 ; 98 E. R. 
1002. 

120. Covenant to crop in specified manner — Con- 
struction. J — A covenant in a fanning lease not- to 
sow with more than two grain crops during four 
years : — Held : to apply to any four years of the 
term however taken, not to each successive four 
vears from the commencement. — F leming v. 
Snook (1842), 5 Beav. 250 ; 49 E. 11. 574. 

121. Meaning of “ crops 99 -Rejection 

of evidence.] — In an action arising out of a farming 
lease, in which the word “ crops ” occurred, it was 
proposed to call witnesses to prove that a particular 
covenant, with reference to not taking more than 
so many crops, meant white crops, not crops 
generally. The evidence having been rejected : — 
Held : (J ) the word ” crops ” was used in the lease 
in its ordinary A popular sense, Ac as including any 
crops ; (2) the lease showed t hat the word “ crops ” 
was meant to include turnips as well as wheat 
crops ; (3) the evidence was properly rejected. — 
North v. Williams (1848), 12 L. T. O. 8. 222. 

122. Tenant in possession under agreement 

for lease — Yearly tenancy — Covenants applicable 
to tenancy binding tenant.]— When a party enters 
into possession of a faim & pays rent under an 
agreement for a lease containing divers covenants 
to cultivate, etc., he is bound by all the covenants 


PART 111. SECT. 2, SUB-SECT. 4. 

120 i. Covenant to crop in specified 
wanner — Breach — Landlord's acquies- 
cence — Whether representatives estopped. 1 
— The damage incurred by non -imple- 
ment of the stipulations of u lease in 
regard to cropping cannot be insisted 
in for a long period retro by the land- 
lord’s representatives, he not having 
objected to the deviations when they 
happened. — Murray's Trustees v. 
Gordon (1806), 13 F. C. 538.— SCOT. 

120 ii. Whether purchaser 

estopped .] — A. purchased an estate with 
entry at Whit-Sunday, 1837 ; at tho 
same time a nineteen years' lease of one 
of tho tenants expired, but he was 
allowed by the new r proprietor to con- 


tinue in possession of his farm for two 
years thereafter by tacit relocation. On 
the termination of the last year of posses- 
sion, A. presented a petition to the 
sheriff, craving him, in respect of tho 
tack, to appoint inspectors to report on 
an alleged miscropping of tho farm, con- 
trary to tho terms of the lease : — Held : 
A. entitled to damages for miscropping, 
& his claim was not barred by the 
acquiescence of the former proprietor 
in former deviations on the part of tho 
tenant from the lease. — Hall v. 
McGill (1847), 9 D. 1557.— SCOT. 

120 iii. Measure of damages.] 

— A farm lease contained covenants by 
tho lessee that he would plough tho land 
in each year 4 inches deep & crop same 
during the term in a proper larmerlikc 


manner. Afterwards a new lease was 
made substituting deft, as lessee instead 
of her husband. The new lease con- 
tained tho same covenant to plough 4 
inches deep in each year written into it. 
but, by mistake, no express covenants to 
cultivate or crop. The cultivated por- 
tion of tho farm was 117 acros, but cleft. 
only ploughed & cultivated 4 acres out 
of the 11 7, & weeds grew up all over the 
rest : — Held : deft, was liable for the* 
estimated vuluo of one-third of the crop 
that would probably have been produced 
on the 117 acres, if it had been cropped 
in that year, & for deterioration in value 
of the land on account of deft, having 
allowed it to grow up with weeds. — 
Dunspord v. Webster (1903), 23 
C. L. T. 290 ; 14 Man. L. K. 529.— CAN. 



Part III. — Covenants and Ccstoms of the Countrv. 




in the agreement applicable to a tenancy from year 
to year. 

Where an agreement stipulated for the lease to 
contain a condition of re-entry if the tenant should 
grow two successive crops of white corn without 
fallow : — Held : he might be ejected without 
notice, if he committed breach of this covenant. — 
Doe d. Thomson v. Amey (1810), 12 Ad. & El. 476 ; 
4 Per. & Dav. 177 ; 113 E. K. 892. 

Annotation : — Apld. Thomas v. Packer (1857), 1 II. A N. GG9. 

123. Pleading breach — Sufficiency of re- 

plication.] — Pltf. covenanted in a lease not to take 
more than two crops of grain in succession, & that 
he would plant with potatoes, or sow with peas or 
beans twice well hoed. Deft, pleaded, as a breach 
of this covenant, that pltf. took more than two 
crops of grain successively. & did not nor would 
plant with potatoes, nor sow with peas which were 
twice well hoed. The replication traversed that 
pltf. took more than two crops of grain successively, 
A alleged that pltf. planted part of the land, con- 
sisting of, etc., with potatoes A sowed another part, 
consisting of , etc., with peas A the residue, consisting 
of, etc., with beans which were twice well hoed: — 
Held: as the plea showed no breach of the latter 


part of the covenant, the replication was a sulTi- 
cient answer to the material matter alleged in the 
plea. — H ammond r. Colds (1845), 1 C. B. 916 ; 14 
E. ,1. C. P 288 ; 5 L. T. O. 8. 515 ; 135 E. R.803. 

124. — Damages or penal rent on breach.] — 
By an indenture, a farm A land were demised to a 
tenant at a yearly rent, A also under A subject to 
certain yearly payments, in case the tenant should 
not crop, manure, A manage the farm in manner 
therein specified A covenanted, A also in case the 
tenant, in t he last three years of the term, should 
sow more than 70 acres of clover in one year, the 
additional rent of £10 an acre for every acre above 
70 acres, for the residue of the term : — Held : (1) 
the additional rents were in the nature of liquidated 
damages, not of penalties ; (2) on a bill filed by the 
landlord for a discovery of breaches of the cove- 
nants in aid of an act ion at law, a plea that the dis- 
covery might subject the tenant to penalties was 
overruled. — .Tones v. Creen (1829), 3 Y. A J. 298 ; 
118 E. U. 1193, Ex. Cli. 

Annotation : — Mentd. Denton i\ Richmond (1833). 3 T>r. 

G30. 

125. Assessment of damages.] — Qu. : 

whether upon breach of covenant “ to make yearly 


125 i. Damaged or penal rent on 

breach — Assessment of damages. I * — A 
tenant bound himself to follow a parti- 
cular mode of culture for every year of 
the tack, from which, if lie deviated, he 
was to pay £5 of additional yearly rent 
for each acre cultivated differently, & 
" which additional rent shall not he 
considered as penal, but as pactional." 
The landlord subsequently sent the 
lenant a scheme of cropping in some 
respects different-. The tenant having 
deviated from both this A the stipulated 
mode, the landlord sued for additional 
rent. The tenant pleaded that the 
additional rent could not he transferred 
to the new scheme, as that prescribed in 
the lease had been abandoned. A, at any 
rate, that the additional relit was, in 
reality, a penalty, A, therefore, subject 
to an equitable mnditl cut-ion : - Held : 
(1) the additional missive furnished by 
1 he landlord to t he tenant merely 
changed the rotation of cropping, but 
left all the other stipulations A penalties 
of the former tack unchanged, & appli- 
cable to the new rotation ; (2) the tenant 
was liable. — M oriuson v. Hlair (1823), 
- Sh. (Ct. of Hess.) 241, - SCOT. 

125 li. .] — It was pro- 

vided by a lease that a tenant should not 
take two white crops, or plough up for 
crop any part, of the farm which had not 
beeu throe years in grass, A. if he deviated 
Irom this rotation lie should pay £10 of 
additional rent for each aero so cropped 
for the last three years of the lease. In 
the penult year of his lease he cropped 
a. field which had not been three years 
in grass, A also cropped the same Held 
in the last }'ear of the lease : — If c/d 
the tenant was liable in the additional 
rent for both years. — Lawson r. 
OniLVY (1834), 7 Wils. A S. 397 ; 10 
Sh ((31. of Sess.) 531 7 F. (5. 103. — 

SCOT. 

g. Departure front prescribed mode of 
cropping — Additional rent on breach.} — 
A tack stipulated that the tenant was at 
liberty to deviate from the inode of 
cropping A management laid down in 
the tack upon his paying £2 per ucre 
more of additional rent to the landlord. 
He departed from the mode of cropping. 
The Ct. of Session decided that ho was 
liable to pay the additional rent , hut the 
Houso of Lords remitted t he case to 
ascertain & determine specially what 
was the number of acres t he tenant be- 
came bound to cultivate in the manner 
specified in tlio tack, A wliat was the 
mini her of acres cultivated contrary t-o 
the conditions thereof. — Strati on v. 
Graham (1789), 3 Put. App. 119.— 
SCOT. 

h. — — a tack contained a 


clause prescribing “ the course of labour- 
ing during the currency of the tuck A 
that under a penalty of £3 for each acre 
laboured otherwise than as above, to 
which the damages are hereby estimated, 
without power to any judge to modify 
them on any pretence whatever”: — 
Held : t he tenant, not having adhered to 
the mode of management pointed out by 
the lease, must mako payment of the 
penalty stipulated by the tack. — TT kn- 
PKRSON V. MaXW’KLL (1802), 13 F. <_'. 
49.— SCOT. 

i. .] —A tenant being 

hound by his tack either to cultivate 
his farm in a certain manner, or to pay I 
an udditionul rent, will not he excused ; 
for changing the routine, even though it . 
should become expedient by cireum- ! 
stances not imputable to himself, with- j 
out first obtaining the consent of the 
landlord. — F raher v. Ewart (1813), 1 
17 F. V. 223 —SCOT. j 

i 

j. — — - Covenant not optional.] ; 

— An interdict was brought by the land- 
lord against the tenant to prohibit him 
from ploughing A cropping the farm in 
violation of the mode of cropping laid 
down in the lease. The lease provided 
that the tenant was to keep the fourth 
part of the farm yearly cither in hay or 
pasture, or to pay an additional rent over 
A above the year’s rent, A the tenant 
contended that this gave him an option , 
to doviate on paying tho additional 
rent : — Held '■ : the clause was prohibi- , 
live A not alternative in its nature, A the 1 
tenant bail no option to deviate on 
paying the additional rent. — C ratuie r. 
Mackenzie (1815), 6 Fat. App. 117. — 
SCOT. 

k. — — A tenant having 

entered into possession of a farm, on a 
missive of lease for nineteen years, pre- 
scribing a certain course of cultivation 
for the first sixteen years, A another 
during tho laRt three years, under the 
penalty of paying an additional rent for 
these last years, A not having complied 
with the rules so prescribed : — Held : 

(1 ) he was liable in the penul rent ; (2) 
it \vas not a valid defence that ho had 
adopted the same course as tlio other i 
tenants on the estate, A as was pre- 
scribed by their lcasos, or that he had 
done so with the knowledge of the land- 
lord. — M iller v. Gwydir (1820), 2 
Wile. A 8. 52.— SCOT. 

l. Application to pasture 

land .] — A farm consisted of two por- i 
tions, one being arable land perma- 
nently under rotation, the other pasture, i 
tho Helds of which were only occasionally 
broken up. In an action for additional 
penal rent under an agricultural lease in 


respect of miscropping : — Held : clauses 
prescribing the mode of cropping tho 
" land under cultivation," A fixing a 
penal rent for miscropping, did not apply 
to the pasture land, A the landlord had 
no claim for damage in respect of the 
cropping of the pasture land except at 
common law. — Tiirkjpland v. Munro 
(18G1), 23 D. 1252.— SCOT. 

m. Lease inoperative .] — A 

landlord presented a petition of seques- 
tration for rent, alleging that his tenant 
had incurred a penalty in tho lease of 
additional pactional rent, in respect that 
he had contravened tho third yoar 
I rotation : — Held : the contravention 
; took place when the leuse was not opera - 
I tive. A, there being no action under tho 
! lease, petition dismissed. — WILLIAMS v, 

I White A Young (I8GG), 2 Sc. L. R. 80. 
—SCOT. 

i 

j n . How far applicable .] — 

i A lease referred to regulations of older 
date, in which a seven shift rotation of 
crops was prescribed. A in which there 
was a clause of pactional rent for mis- 
cropping. Tho leaso prescribed a six 
shift rotation. A the tenant several years 
before the expiry of tho lease changed it 
to a five shift : — Held : on a proof, that 
the landlord had acquiesced in the 
change; but question whether, apart from 
acquiescence, the clause as to pactional 
rent, being in tlio regulations when a 
seven shift was provided for, applied to 
the leaso in which a six shift was tho 
rotation. — T aylor v. Duff (1869), 7 M. 
351.— SCOT. 

o. .] — A tenaut engaged to 

cultivate farm lauds according to tho 
most approved rules of good husbandry. 
It was stipulated that should tho tenant 
infringe the stipulations as to cropping, 
an additional rent of £5 por acre mis- 
oropped should become payable : — 
Held: (1) the tenant not liable in tho 
penalties in tho lease for misoropping in 
consequence of his not having loft a 
certuin field in grass at the renunciation 
of his lease, in respect that there had 
been no miscropping; (2) the landlord 
would have reserved to him his right to 
sue for damages for breach of agreement. 
— Colvin v. Dunbar (1870), S Sc. L. Jt. 
149.— SCOT. 

P. Acquiescence by landlord — 

Tenant' 8 liability to purchaser .] — A 
tenant of a farm, held under a lease of 
nineteen years, which prescribed & fivo 
shift course of cropping, except, by per- 
mission of the landlord, soon after his 
entry commenced a system of improve- 
ment by which he increased tho arable 
land from 400 acres to 800, A in conse- 
quence departed from the prescribed 



Agriculture. 


22 

Sect 2. — Effect during tenancy: Sub-sects . 4 5, 

one-fourth part of the arable lands a good fallow, or 
otherwise pay £20 per acre per annum for every 
acre which should be used contrary to the covenant 
over & above the rent reserved by the indenture, to 
be paid forthwith, or to be recovered by pltf. as 
ascertained or liquidated damages,’* an arbitrator 
or jury is bound to assess the damages at £20 per 
acre, or only at the amount of damages actually 
caused by breach of the covenant. — Fuller v. Fen- 
wick (1840), 3 C. B. 705 ; 1 New Pract. Oas. 592 ; 
10 L. J. C. P. 79 ; 8L. T. O. S. 102 ; 10 Jur. 1057 ; 
136 E. R. 282. 

Annotation : — Consd. Mills v. Bowyer’s Soc., Bowyer’s Soc. v. 

Mills (1850), 3 K. & J. 60. 

126. .] — A. demised premises to B. for 

a term of years, yielding A paying to A. the yearly 
rent of £100, & also yielding A paying to A. on the 
days of payment of the yearly rent, over A above 
same rent, a further yearly rent or simi according 
to the rate of £20 the acre in respect of grazing land 
which should be converted into tillage by B. during 
the term, & also yielding A paying to A. on the days 
of payment of the yearly rent first named, over A 
above same rent, according to the rate of £20 the 
acre for any closes which B. should underlet, or 
from which* he should take a third crop of corn 
wit hout seeding down, A also yielding A paying to A. 
on the days of payment of tin* first-mentioned rent, 
over A above same rent, the further yearly rent or 
sum of £20 the acre for land which should be 
mowed for hay, etc., without being manured once 
at least in every three years, the several eventual 
A contingent rents, if any such should become due, 
jto be additional to the first-mentioned rent, A to be 
paid A payable half-yearly by equal portions, the 
first payment to be made on the day of payment of 
the first-mentioned rent which should first or next 


happen after such eventual or contingent rent should 
have been incurred, A to continue payable thence- 
forth during all the residue of the term thereby 
created. B. in one year took a third crop of corn 
without seeding down : — Held : B. liable to the 
penal rent of £20 per acre during the residue of the 
term, though the branch of the covenant imposing 
such penalty did not contain the terms “ further 
yearly rent ” which were contained in the other 
branches of such covenant. — B owers v. Nixon 
(1848), 12 Q. B. 558, n. ; 18 L. J. Q. B. 35 ; 13 Jur. 
334 ; 1 16 E. B- 978, Ex. Cli. 

Annotation : — Mentd. Gregory v. 11. (1850), 15 Jur. 74. 

127. Stipulation destroyed by sever- 

ance of reversion.] — A contract of tenancy stipu- 
lated that the tenant should keep a certain propor- 
tion of the farms in grass, A pay so much per acre 
for any excess of arable over grass. Defts. pur- 
chased from the landlords a part, entirely arable, of 
the farm : — Held : the stipulation was destroyed 
by the severance of the reversion. — Womerslky v. 
Dally (1857), 26 L. J. Ex. 219. 


Sub-sect. 5. — Disposal of Hay, Straw, Fodder, 

* and Boots. 

A. Custom. 

128. Tenant’s general right of removal — Rules of 
husbandry.] — A tenant may, by the general rules 
of husbandry, carry away straw or hay from tin* 
premises. 

In an action by a landlord against his tenant for 
carrying away hay, etc., oil the farm : — Held : in 
absence of evidenccvthat it was contrary to the cus- 
tom of the country, the tenant could not thus ho 
charged. — Gougji v. Howard (1801), Peake, Add. 
Cas. 197. 


course of cropping. His system of 
management was known to, A approved 
of by, his landlord. The farm was sold 
in throe portions: — Held: the tenant 
was not liuble in damages for mis- 
cropping to a purchaser, us ( 1 ) the latter 
had visited the farm before purchase, 
& might have seen that it was not 
arranged on a five shift course, A 
(2) the alleged contravention was a 
necessary consequence of the previous 
alteration in cropping which had taken 
placo before the date of the sale, under 
a system of management approved of 
by the then landlord. — Cajinkuik v. 
Guthrie (1806), 5 M. 253. — SCOT. 

q. Whether estoppel.] — An 

agricultural lease for nineteen years 
prescribed a six A seven shift rotation 
respectively for different portions of the 
subject, under pactional additional rent 
for each acre miscropped. The tenant 
deviated from the stipulated rotation 
very soon after his entry A continued 
to do so in the knowledge of the land- 
lord’s factor, who did not remonstrate. 
The rents were paid A receipts given 
without reservation until the last year 
of the lease. In an action to recover 
pactional rent for the last year : — Held : 
the fact of the landlord's acquiescence 
In the tenant's violation of the condi- 
tions of the lease, barred the claim. — 
Lamb v. Mitchell's Trustees (1883), 
10 R. (Ct. of Sess. ) 640.— SCOT. 


r. .] — A lease pro- 

vided that in each year not more than 
one half of the farm should be in white 
crop, A that the other half should be 
lu grass, fallow or green crop. The 
landlord permitted fruit culture for a 
number of years, but early in the last 
year of the lease lie objected that the 

£ revisions of the lease must be observed 
; the fruit ground brought back into 
the prescribed rotation by Martinmas 


term. The landlord claimed pactional 
rent for miscropping : — Held : (1) straw- 
berries A raspberries were neither grass, 
fallow, nor green crop, as fruit involved 
a quite different kind of cultivation, 
which was not permitted by the lease ; 
(2) in the circumstances the landlord’s 
acquiescence could not avail defender. — 
Callander v. 8aiitii (1900), 8 S. L. T. 
109— SCOT. 

s. Farm let to joint tenants - — Obi if/a - 
lions imposed.] — A farm was Jet to two 
joint tenants for one year, one of the 
joint tenants having been solo tenant 
for seven yours previously : — Held : 
the joint tenants were bound to adhere 
to the rotation of crops in operation on 
the farm, A were hound to have the 
whole young grass hained for a hay 
crop, A not merely the same acreage of 
young grass as they had received 
hained at their entry. — McCulloch v. 
Grierson (1802), 1 M. 53.- SCOT. 

t. Letting land in con-acre.] — The 
letting of lund in con-acre, i.e., the sub- 
letting by a tenant for the season of 
small portions of the land ready ploughed 
A prepared for a crop, is hut a mode of 
farming it. — Clowe v . Brady (1839), 
Jo. A Car. 186. — IR. 

u. Tenant’s right in each <£• every 
year to burn or till eight acres — Not 
tnore than four crops to be taken off any 
part to be broken up.] — By indenture 
between A. A B. it was agreed that A., 
his heirs, etc., should not, during the 
continuance of the demise, “ turn up, 
burn, or convert into any kind of tillage, * ’ 
any of the demised premises known by 
the name of “ The Lawn " ; A by a 
further covenant it was agreed that 
“ A. should be at liberty, in each A 
every year, during the continuance of 
the demise, to burn or till eight acres of 
any other part save 4 The Lawn,’ A that 


ho should be at liberty to take four crops 
thereof, A then lay down samo in a 
husbandliko manner, A that he should 
not take more than four crops off any 
part to be broken up, under penalty ; 
but it was tlioreby understood that the 
eight acres so to be broken up were 
always to he exclusive of tho herd’s 
garden”: — Held: A. was at liberty 
to till eight now acres in each year, A 
take four crops thereout, A he W'as not 
prohibited from having more than eight 
acres in tillage in any one year. — K elly 
V. CULLINAN (1810), 3 I. L. B. 68.- IR. 

PART III. SECT. 2, SUB-SECT. 5.— A. 

1 28 i. Tenant’s general right of removal. 1 
— Application for interdict against a 
tenant removing from his farm or selling 
tho straw A fodder raised A grown on it. 
The ground of tho application was that 
the tenant was bound to consume the 
straw A fodder grown A raised on tho 
farm in conformity with tho rules of 
good husbandry A not to sell it, which 
he threatened to do. Tho defence was 
that there was no steading A offices on 
the farm whereby tho grain might be 
manufactured A tho fodder consumed. 
Petition refused. — Mitchell v. Adam 
(1866). 1 Sc. L. R. 247.— SCOT. 

128 il. From one farm to another.] 

A tenant, having two farms in the 
immediate vicinity of each other belong- 
ing to different proprietors, is not 
entitled to consume tho green crop or 
fodder of the one upon tho other. 
Neither is he entitled to carry his grain 
from tho farm, where there is no thrash- 
ing machine, to be thrashed by the 
thrashing mill upon tho other, upou 
finding caution to return the fodder to 
the farm upon which it grow. — .Scott v. 
Durham (1813), 17 F. C. 305.— SCOT. 

128 ill. .1 — F. obtained a lease 

of a small farm belonging to G., which 



Part III. — Covenants and Customs of the Country. 


129. Removal contrary to custom — By yearly 
tenant — Under notice to quit.]— Injunction to 
restrain a tenant from year to year under notice to 

uit, as in the case of a lessee for a longer term, from 
oing damage, & from removing the crops, manure, 
etc., except according to the custom of the country. 

—Onslow v. (1809), 16 Ves. 173 ; 33 E. R. 

949. 

Annotation : — Refd. Wcdd v. Porter, [19161 2 K. B. 91, C. A. 

130. Under agreement to farm in 
husbandlike manner.] — A tenant from year to year 
agreed to cultivate his farm in a husbandlike 
manner. He removed from the farm certain hay & 
straw. On proof that it was contrary to the custom 
of the country for a tenant from year to year to re- 
move any of these articles, an injunction was 
granted to restrain him. — Walton v. Johnson 
(1848), 15 Sim. 352 ; 12 Jur. 299 ; 60 E. R. 654. 

131. Custom that incoming should pay outgoing 
tenant for straw — Agreement to consume hay & 
straw on premises — Custom not excluded.] — By the 
terms of a farm lease for seven years, expiring at 
Michaelmas, the tenant agreed to cultivate the land 
according to the custom of the country, <fc “ during 
the term to consume with stock on the farm all the 
hay, straw & clover grown thereon, which manure 
shall be raised on the farm,” & the landlord agreed 
to let the tenant occupy part of the homestead until 
Midsummer Day after expiration of the term, if 
necessary, “ to end the cropping of the tenant grown 
on the premises ” field : the lease did not ex- 
clude the custom of the. country, by which the 
tenant, having paid for straw on his incoming, was 
entitled to be paid for straw on his quitting, & art 
action was maintainable against the succeeding 
tenant for the straw left by the outgoing tenant on 
the farm at expiration of the term. — Mitncey v. 
Dennis (1850), l n. <fe N. 216 ; 26 L. J. Ex. 66 ; 
20 d. P. 792 ; 156 E. R. 1182. 

132. Custom prohibiting selling off produce — Not 
applicable to tenancy In common.] -Deft., a tenant 
in common, was in possession of a farm without the 
consent of pit!'., one of the other two tenants in 
common, & under no agreement for a lease with 
either of them, but he paid his share of mtge. in- 
terest. After a decree for sale in a partition suit 
deft, proposed to sell the hay & turnips from off the 
land, contrary to the custom of the country as be- 
tween landlord & tenant : — Held : the selling of the 
hay & turnips was what deft, had a perfect right to 
do & was not such a destruction of the property as 
the ct. would restrain. — Bailey v. Hobson (1869), 

5 Ch. App. 180 ; 39 L. J. Oh. 270 ; 22 L. T. 594 ; 18 
W. R. 124, C. A. 

B. Under Contract. 

133. To consume hay on premises or bring on 
manure for hay removed — Sale of hay on quitting — 
Refusal by incoming tenant to permit removal of 
hay until manure brought on.]— A tenant was 
bound either to consume the hay on the demised 
premises, or for every load of hay removed to bring 


two loads of manure. On quitting possession of the 
premises, he sold part of a rick of hay then left 
standing to a purchaser, without mentioning his 
liability to bring manure. The incoming tenant 
refused to allow tho purchaser to take away the hay 
until the manure was brought on. After an interval 
of a month, during which the hay had been con- 
siderably damaged, the former consented to its re- 
moval, but the purchaser refused to accept or pay 
for same : — Held : (1) although the bringing on the 
manure was not a condition precedent to the carry- 
ing off the hay as between the landlord & tenant, 
still, after the tenant had quitted possession of the 
premises, the succeeding tenant had a right to re- 
fuse to permit the hay to be removed till after the 
manure was brought on ; (2) as the vendor had not 
enabled the purchaser to remove tho hay in the first 
instance, he was not entitled to recover the price. — 
Smith v. Chance (1819), 2 B. & Aid. 753 ; 106 
E. R. 540. 

Annotation -Consd. Westropp t\ Elligott (1884), 9 App. Cub . 

815, II. 

134. — - Assignment of breach — Pleading.] — 

B., defts.’ testator, covenanted that he would not, 
during the lease which extended generally till 
Sept. 29, 1820, sell or convey away from the pre- 
mises any of the straw which, during the leased 
term, should grow upon the premises (except wheat- 
straw & rye-straw), & for every load of hay, wheat- 
straw, & rye-straw, which should be sold or removed 
off from the premises during the thereby leased 
term, he, B., would bring back a cartload of dung, & 
pltf. covenanted that it should be lawful for B. to 
have tho use of the barns, etc., for receiving his 
crops of corn & hay which should grow upon the 
premises in the hist year before the end of the term 
thereby granted, & for certain other purposes, until 
May 1 next after the expiration of the term, without 
paying any rent for same. Tho fourth breach 
assigned was that B., during the leased term, to wit, 
on Sept. 30, 1 820, <fc on divers other days between 
that day & May 1, 1821, did remove off from the 
premises large quantities of hay, wheat-straw, <te 
rye-straw without bringing back a cartload of dung 
for each load of hav & straw. Plea to so much of 
that breach as related to removing hay, etc., during 
the leased term, that B. did bring back a load of 
dung for each load of hay, etc., removed, & demurrer 
to the residue of that breach. Joinder in demurrer. 
Defts. also pleaded to all the broaches, except the 
fourth, & to so much of that as related to removing 
hay, etc., during the leased term, a release of all 
causes of action, except such as pltf. had in respect 
of B. not bringing back to the premises manure for 
the hay, etc., removed after Sept. 29, 1820. De- 
murrer & joinder: — Held: (J) the plea to the 
fourth breach answered the whole of that breach, & 
the demurrer to the residue was bad ; (2) the 

leased term continued for certain purf >oses until 
May 1, 1821, so that the release did not extend to 
all acts of removal done during the leased term, & 
the plea of release did not answer so much of the 


adjoined another extensive farm hold 
by him from C. O. presented a petition 
to tho sheriff, allegiug that F. had 
carried off the crop & fodder raised on 
his farm to the other one, & praying to 
ordain him to bring them back. F. 
contended that it was part of his agree- 
ment with G. that the two farms should 
be managed jointly, & by moans of tho 
steading on the larger, there not being a 
sufficient one on tho smaller farm. 
Tho Lord Ordinary found tho agree- 
ment provod, & that, although no tenant 
was entitled to carry off his crop to 
another farm, by which means the land- 
lord might not only be deprived of his 
hypothec, but the right of having the 
fodder consumed upon the farm might 
be disappointed, yet this rulo could only 


apply where there were moans, by a 
proper farm -steading, of manufacturing 
tho grain, & by proper offices of con- 
suming the fodder upon tlie farms, & 
remitted simpliciter to the shoriff. To 
this Judgment the ct. adhered. — 
Gordon v. Falconer (1822), 1 Sh. 
(Ct. of Sess.) 380.— SCOT. 

PART IIT. SECT. 2, SUB-SECT. 5.— B. 

a. To consume hay on premises — 
Defence that whole covenant not set out in 
declaration — How pleaded .] — Siiier v. 
Shier (1872), 22 C. P. 147.— CAN. 

b. All hay , straw <£• cornstalks to he 
fed to cows on farm.] — A lease of a dairy 
farm & cows provided : “ A11 tho hay. 


straw, & com stalks raised on the farm 
to be fed to tho cows on tho farm ” : — 
Held : while tho property In hay pro- 
duced on tho farm might be legally in 
t he tenant, yet his contract was so to 
uso it that it should be fed to the cattle 
& consumed on the promises, & he was 
not to have tho beneficial use of it, & 
could not by his contract take it off the 
farm. — S nrtsioner r. Lettcii (1900\ 
21 C. L. T. 157 ; 32 O. R. 440.— CAN. 

c. To spend ' fodder " on premises.] 
— Only straw is “ fodder,’ 1 & a tenant, 
though bound Sc restricted by a covenant 
in his lease to spend fodder on tho 
premises, may sell or dispose of his crops 
of rye, grass, or clover. — Anon. (1831), 
Bluett, (I. of M.) 78.— I. OF M. 
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fourth bread i as it affected to answer, A being bad 
in part was bad in toio . — St. Germains (Earl) v. 
Willan (1^09), 2 B. A C. 210 ; 3 Dow. A By. K. B. 
441 ; 107 E. K. 303. 

135. .] — A covenant in a farming 

lease that the tenant should, during the demise, con- 
sume on the premises, for improvement of same, all 
hay, straw, etc., which should grow or be made 
upon the premises, but in case he should take or sell 
off any part thereof, which he was at liberty to do, 
then that he should, for every ton of hay or straw 
taken or sold off, bring back a certain quantity of 
manure within a certain space of time, is a covenant 
in the alternative. Where in an action for breach 
of such covenant, the declaration set forth only so 
much of the covenant as related to consuming the 
crops on the premises, A assigned for a breach the 
selling off A carrying away certain crops, without 
converting same into manure, A deft, pleaded non 
cstfactmn & a traverse of the breach : — Held : the 
declaration was defective, A deft, was entitled to 
recover on his plea of non est factum , A an 
amendment of the record was properly refused. — 
Richards v . Bluck (1848), 6 G. B. 437 ; G Dow. A 
L. 325 ; 18 L. J. 0. P. 15 ; 12 L. T. O. S. 12G ; 12 
Jur. 963 ; 136 E. B. 1319. 

136. Construction — Damages.] — A fanning 

agreement contained the following clause : — “ No 
hay or straw to be sold off the land without consent 
of the landlord or his agent, except the value of the 
straw so sold off be returned in manure on the land.” 
A breach of the agreement having been committed, 
the landlord claimed as damages the selling price of 
the straw. The tenant contended that he was 
liable only for the value of the straw if spent in 
manure. A verdict A judgment having been given 
for the landlord : — Held : (1 ) if the tenant sold the 
hay or straw, he was only bound to spend upon the 
land as much manure as the straw would have pro- 
duced (Pollock, C.B., A Parke, B.) ; (2) the 

tenant was bound to return in manure the price or 
market value of the straw (Alderson A Platt, 
BB.) ; (3) the ct. being equally divided, a rule to 
reduce the damages should he refused. 

Whether the word used be “ price ” or “ value,” 
it is the same thing (Platt, B.). — Lowndes v. 
Fountain (1855), 11 Exch. 487 ; 25 L. J. Ex. 49 ; 
26 L. T. O. S. 151 ; 20 J. P. 24 ; 4 W. B. 152 ; 15G 
E. B. 923. 

137. Tenant advertising hay tor sale — Tenant 
about to leave.] — An agreement- for the tenancy of 
a farm provided the tenant- should consume on the 
farm all hay, straw, etc., produced on the farm, ex- 
cept that lie should be at liberty to remove hay A 
straw if for every t on of hay or straw so removed he 
brought A consumed on the farm three tons of 
manure. About seven months before expiration of 
the tenancy, the tenant advertised some hay, clover, 
A straw for sale : — Held: an injunction would not be 
granted to prevent the sale, as it did not appear 
there was yet a breach of the agreement or a con- 
templated breach. — W arwick v. Williams (1894), 
38 Sol. .To. 742. 

138. To consume hay, straw, etc., on premises 
during last three years of term — Threat to remove — 
Breach.] — Pltf. \va-s landlord of the farms held by 
defts. under a lease, by which they were bound to 
spend on the prem ises all hay, straw, A haum 
arising in the three last years. The supplemental 
bill charged that defts. threatened to carry away the 
straw A dung in the last year A to plough up an ex- 
cessive quantity of the land, A prayed an injunction 
to restrain them from so doing — Held : (1) as to 
the carrying off straw A manure, it was not a case 
of irremediable injury, which was the only ground 
of the summary interposition of equity cts., but 
merely a breach of contract ; (2) the ploughing up 


ancient meadow was, upon the face of it, irreparable 
waste, but in this case the question was as to the 
proper quantity of land to be cropped, A only fit for 
a jury to decide. — Johnson v . Goldswaine (1796), 
3 Anst. 749 ; 145 E. B. 1027. 

139. Not to sell off or remove produce — Removal 
In last year of tenancy.] — A tenant, continuing pos- 
session by agreement on the terms of a lease, was 
bound at his removal to “leave upon the land all the 
dung A manure of the preceding year,” the value 
to be paid by the succeeding tenant, A at no time 
to “ sell or give away any of the hay or straw of the 
farm, which shall always be spent on the ground.” 
The tenant on going out threatened to sell the straw : 
— Held : the tenant, under this contract, was not 
entitled to take away or sell the straw of the last or 
way-going crop, A the lessor was entitled to have A 
maintain letters of suspension A interdict. Semblr : 
the tenant was not entitled to have value for such 
straw. — B oxburghk (Duke) v. Boberton (1820b 
2 Bli. 156 ; 4 E. B. 286. 

140 . — Effect of Agricultural Holdings 

Act, 1908, s. 26 — Date of sale.] — The above sect., 
giving the tenant power to dispose of the produce 
of his holding, does not apply to the year before the 
expiration of the tenancy, A, where a tenancy agree- 
ment prohibits the tenant from selling produce off 
his holding, he cannot by virtue of anything con- 
tained in the sect, sell off during the last year of his 
tenancy the produce of any previous year. 

In a dispute between a landlord A his tenant as 
to the date upon which the latter sold produce of 
his holding to a third party '.—Held : the material 
date was the actual date when the contract for >al e 
was made, A not the date when, as between the con- 
tracting parties, the contract for sale became en- 
forceable within Hale of Goods Act, 1893 (c. 71), 
s. 4. — Meooeson v. Grover, [1917] 1 Ch. 158; 86 
L. J. Ch. 145 ; 115 L. T. 683 ; 61 Sol. Jo. 115. 

141 . Penalty or liquidated damages — Power 
of re-entry on breach.] — A lease contained a cove- 
nant that the tenant should not carry any hay, etc., 
off the premises on pain to forfeit as A for liquidated 
damages the sum of £5 per ton sold or carried off, A 
a clause followed which enumerated all the cove- 
nants except the above A provided that upon 
breach of any of the covenants the lessor might re- 
enter : — Jlcld : (1 ) the true construction was that 
he should not remove any of the hay without paying 
£5 per load ; (2) the penalty of £5 did not prevent, 
the clause of re-entry from applying to the above 
covenant, the words of the proviso being large 
enough to comprehend it. — I )oe d. Antkobvs r. 
.Tkpson (1832), 3 B. A Ad. 402 ; i L. J. K. B. 154 ; 
110 E. B. 144. 

142. — Penalty recoverable as rent.]- A. 

demised to B. a farm at a certain rent, with a con- 
dition that, if any hay were cut A sold off the pre- 
mises, the tenant should pay a penalty of 2,9. 6d. for 
eveiy yard, to be recovered by distress as for rent : 
— Held : (1) the sum payable was a penal sum by 
way of punishment for not spending the produce on 
the land, to be recovered by distress as if it was rent 
in aiToar, but not being itself rent. — Pollitt (Pol- 
lett) v. Forrest (1848), 11 Q. B. 962 ; 17 L. J. 
Q. B. 291 ; 11 L. T. O. S. 414 ; 12 Jur. 560 ; 116 
E. B. 732, Ex. Ch. 

Annotat ions .*— ■ Consd. Evans r. Robina (1863), 11 L. T. 211, 

Ex. Ch. Reid. Grey v. Friar (1850), 14 Jur. 1105 ; Phillips 

v. Jones (1850), 19 L J. Q. IL 974, Ex. Ch. Mentd. 

Freeman r. Edward h (1848), 2 Exch. 732. 

143. .] — Where a lease of a farm con- 

tained a covenant by the lessees not to sell hay or 
straw off tile premises during the last twelve months 
of the term, but to consume same upon the premises, 
A provided that, an additional rent of £3 per ton 
should be payable by way of penalty for every ton 
of hay or straw so sold, A it appeared there was a 
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substantial difference between the manurial value 
of hay A that of straw : — Held : the sum so made 
payable was a penalty & not liquidated damages. — 
Willson v. Love, [1896] 1 Q. B. 626 ; 65 L. J. 
Q. B. 474 ; 74 L. T. 580 ; 44 W. R. 450, C. A. 

_ / linotatiom : — ExpM. Re White A Arthur (1901), 84 L. T. 

594. Gonsd. BrodJey v. Walsh (1903), 88 L. T. 737. Difitd 

Diostal v. Stevenson, f 1 S>00J 2 K. B. 345. Consd. Dunlop 

Pneumatic Tyre Co. v. New Oarage & Motor Co., [191 5J 

A. C. 79, H. L. 

144. Increased rent on breach — Right to sell 
on payment of increased rent.] — Covenant in a 
farming lease that the lessee would not sell or carry 
away from the demised premises any hay, straw or 
manure which should be grown or produced thereon, 
without the consent of the lessor first had A ob- 
tained, under the increased rent of £10 for every ton 
so sold or carried away, A so in proportion for any 
greater or less quantity, but that the lessee would 
eat A consume the hay A straw by his cattle. 
Breach that the lessee, without the consent of the 
lessor, did sell a large quantity of hay A straw r grown 
A produced on the demised premises, to wit, etc. : — 
Held : the covenant was one covenant, which gave 
the lessee the right to sell the hay, etc., on payment 
of the increased rent, A the breach was not well 
assigned. — L eg h (Leigh) v. Lillie (1860), 6H. AN. 
165 ; B0 1,. J. Ex. 25 ; 25 J. P. 118 ; 9 W. R. 55 ; 
158 E. R. 69. 

145. — Removal of hay unfit for food. 1 — 

Deft, was tenant to pltf. of a farm under a written 
agreement to pay an addit ional rent of £10 for every 
ton, or any Jess quantit y, of “ hay, straw', or other dry 
fodder ” of the growth of the premises which should 
he sold off or taken away, or removed therefrom. 
At the trial of an action against him to recover 
damages for an alleged breach of this covenant it was 
proved that deft, had sold A removed a quantity, 
something less than a ton, of hay, which he alleged 
was very had A utterly unfit to be eaten by cattle. 
The jury found that the hay so sold was “ not fit 
food for cattle,” A thereupon a verdict was entered 
for pltf. : — Held : the verdict was rightly entered 
for pltf., for what deft, removed was hay, A came 
clearly within the covenant, although it was hay of 
very inferior quality A unfit for food. — E ieldkn 
v. Tatters all (1868), 1 New Rep. 232 ; 7 L. T. 
718. 

146. Sale after determination of tenancy. 3— 

Dell, had become tenant to pltf. on the terms A 
stipulations that the rent should be payable half- 
yearly, that deft. “ should not sell any straw, etc., 
or manure, grown or produced upon the farm, with- 
out the written licence ” of pltf. under certain 
penalties, A “ that the penalties should he consi- 
dered as additional rent, A should be recoverable 
by distress or otherwise as rent.” Averments, “ in 
consideration thereof ” cleft, promised pltf. to pay 
all such penalties as he might be liable to pay pltf. 
according to the stipulations, A deft., without 
licence, sold straw grown on the premises during 
his tenancy. Breach, non-payment of penalties in 
respect thereof. Plea, the straw was sold after 
determination of the tenancy. On special demurrer 
to the plea Held : (1 ) pltf. entitled to judgment, 
as the promise to observe the terms, one of which 
was payment of penalties, w r as supported by the 
bygone consideration of having become tenant on 
those terms, A the stipulation must be construed to 
bo not at any time to sell straw grow r n during the 
tenancy (Lord Campbell, O.J., A Patteson, J.) ; 
(2) the stipulation should be construed to be not 
during the tenancy to sell straw r , etc., grown during 
the tenancy (Erle, J.). — Massey r. Loon all 
(1851), 17 Q. B. 310 ; 20 L. J. Q. B. 526 ; 17 L. T. 
O. 8. 181 ; 15 Jur. 991 ; 117 E. R. 1298. 

147. Covenant running with land.] — An 

agreement under seal, whereby a farm was let to 


S. from year to year, provided that the tenant 
should consume on the premises all hay A fodder, 
spread upon the land, all manure A compost pro- 
duced on the farm, not sell off any hay or fodder, A 
at the end of the tenancy leave all manure A com- 
post/. The farm was sold A conveyed to C., who 
brought an action to restrain S. from acting in con- 
travention of the above-mentioned provision : — 
Held : (1) 0., as assignee of the reversion, could en- 
force any covenant in the lease which ran with the 
reversion ; (2) the covenant as to hay A manure 
did so run. — Chapman v. Smith, [1907] 2 Oh. 97 ; 
76 L. J. Ch. 394 ; 96 L. T. 062 ; 51 Sol. Jo. 428. 

148. Not to sell off or remove in last year of 
tenancy — Not confined to produce grown during last 
year.] — A covenant in a farming lease that the 
lessee “ shall not nor will, during the last year of the 
term, sell or remove from the farm A hinds any of 
the hay, straw A fodder which shall arise A grow 
on the farm A lands,” restricts the tenant from 
selling or removing any of the hay, straw or fodder, 
the produce of the farm, which shall happen to be 
thereon during the last year of the term, A is not/ 
confined to such hay, straw, A fodder as has arisen 
A grown thereon during such last year. — C alk v. 
Bates (1864), 3 TT. AC. 81 ; 4 New Rep. 66 ; 33 
L. J. Ex. 235 ; 10 L. T. 304 ; 10 Jur. N. S. 734 ; 12 
W. R, 715 ; 159 E. R. 457. 

149. To leave unconsumed all hay, etc., at end of 
tenancy - Injunction to restrain removal.] — Deft, 
w-as ex or. of his father, who held a farm of pltf., as 
tenant from year to year, subject to an agreement 
dated Nov. 30, 1857, requiring a certain course of 
husbandry, A also requiring the tenant to consume, 
or at. the end of the tenancy leave unconsumed, on 
the premises all hay, straw, A fodder made thereon. 
The father having died on Nov. 2, 1865, the son 
succeeded him in the tenancy, but whether under 
the custom of the country merely, or upon terms 
of the agreement of Nov. 30, 1857, was a disputed 
point. In consequence of a notice to quit given to 
deft, by pltf., deft.’s tenancy was made to expire 
on Feb. 2, 1873. Some time in 1872, subsequent 
to the notice determining his tenancy, deft, re- 
moved to some adjoining land, the jnoperty of a 
third party, a large quantity of hay for the purpose 
(the bill alleged) of defeating pltf.’s rights to it 
which were to -arise on Feb. 2, 1873, A generally to 
embarrass pltf. in his trial of those rights. Deft, 
had also exceeded the terms of the agreement in 
respect of the quantities of land permitted t-o be on 
tillage generally, A in wheat tillage in particular. 
Pltf. prayed an injunction to restrain deft, from 
breaking up more land, A from sowing more with 
w heat than was already broken up A sown, A also 
from disposing of the removed hay, A from re- 
moving other hay or any straw or fodder grown on 
the estate : — Held : the ct. w ould, for the purpose 
of the injunction, assume a continuation of tho 
tenancy on the terms of the agreement of Nov. 1857, 
A the injunction prayed w T ould be granted upon 
pltf. giving the usual undertaking as to damages, 
A with the reservation generally of libert y to apply. 
— Crosse v. Dockers (1873), 27 L. T. 816 ; 21 
W. R. 287. 

150. For valuation of hay, etc., left on land — 
Whether variable by parol.] — Where an agreement- 
in waiting, relating to an interest in land, contained 
also stipulations for the mode in which the straw A 
manure upon the premises w r as to be valued, A the 
landlord set up an agreement by parol to vary the 
mode of valuation : — Held : the agreement was 
entire, A the mode of valuation could not he validly 
altered by a subsequent- parol agreement between 
the parties. 

There may possibly be (fted qu.) an abandonment 
of the entire agreement by parol, but, at all events, 
there can be no such partial abandonment.- 
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Harvey v. Grabham (1836), 5 Ad. Sc El. 01 ; 2 
Bar. & W. 146 ; 6 Nev. & M. K. B. 754 ; 5 L. J. 
K. B. 235 ; 111 E. R. 10S9. 

Annotations: — Consd. Thames Haven Dock & Ry. Co. r. 

Brymor (1850), 5 Exch. 096, Ex. Ch. Reid. Sanderson r. 

Graves (1875), L. R. 10 Exch. 234. Mentd. Mechelen v. 

Wallace (1837), 7 Ad. & Kl. 49. 

151 . Construction — Meaning of “fair 

valuation 99 & “ consuming price.”] — In an action 
by an outgoing tenant against his landlord for the 
value of hay & straw, left on the premises, it ap- 
peared that pltf. held subject to the terms of a draft 
lease, by which it was agreed ( inter alia) that all the 
hay Sc straw not used for fodder arising from the 
last year’s crop should bo left on determination 
of the tenancy, the tenant being paid at a fair 
valuation. It appeared in evidence that t he words 
“ fair valuation ” had been substituted in the 
draft for the words “ consuming price.” An um- 
pire who had valued the hay & straw, neither at. a 
market price nor at a consuming price, but at a 
fair valuation between outgoing & incoming tenant, 
was the only witness as to the value. The amount 
at a “ consuming price ” had been paid into ct., 
Sc a verdict was given for pltf. for the amount of the 
“ fair valuation.” Deft, contended that, according 
to the terms of the agreement, a “ fair valuation ” 
meant a “consuming price”: — Held: without 
consideringthe effect of the alteration in the draft, 
pltf. was entitled to keep his verdict, it being a 
matter of evidence what was a “ fair valuation,” & 
the only evidence on the subject being that of the 
umpire. Qu. : whether the ct. could take into 
consideration the alteration in the terms of the draft 
lease. — Cumberland v. Bowes (1854 ). 15 C. B. 348 ; 
24 1,. T. (). S. 169 ; 3 W. K, 138 ; 3 0. L. R. 149 ; 
139 E. K. 458 ; sub nom. Cumberland v. Glamis 
(Lady), 24 L. ,1. C. P. 46 ; 1 ,Tur. N. 8. 236. 

Annotation : — Jenkins V. Bcthuin (1854), 3 C\ L. R. 373. 

152. For valuation of hay, etc., sold — By out- 
going to Incoming tenant — Recovery from incoming 
tenant.] — An agreement between an outgoing Sc an 
incoming tenant was that t he latter should buy the 
hay, etc., of the former upon the farm, Sc that the 
former should allow to the latter t he expense of re- 
pairing the gates Sc fences of the farm, Sc that the 
value of the hay 7 , etc., & of the repairs, should he 
settled by third parties. A statement was drawn 
up by referees, showing the valuation of the hay, Sc 
a deauction for the repairs, Sc a balance due to the 
outgoing tenant. Jti the declaration to recover 
this balance, counts were framed upon a special 
agreement, Sc upon a general indebitatus assumpsit : 
— Held : pltf. failed to prove the special agreement 
as it was insufficiently set out in the count, but he 
could recover upon the indebitatus assumpsit for 
goods sold & delivered. — Leeds v. Burrows (1810), 
12 East, 1 ; 104 E. R. 1. 

A n notations : — Apld. Sheldon r. Cox (1824), 5 Dow. Sc Ry. 

K. B. 277. Expld. Glayton r. Iliirtenshttw (1826), 7 Dow. Sc 

Ry. K. B. 8()0. Distd. Jehb v. M’Kiernan (1829), Mood. & 

M. 340. Consd. Collins r. Collins (1858), 26 Beav. 306. 

Expld. Re Hopper (1867), 8 B. & s. 100. Reid. Boss v. 

Holshain (1866), 15 L. T. 481. 

153. By outgoing tenant to landlord — 

Recovery from incoming tenant.]— Pltf. entered 
upon the occupation of a farm under a written 
agreement, by which lie agreed, amongst other 
tilings, “ to pay £5 sterling for every load of fodder, 
straw, haum, dung, or turnips which should be sold 
or carried off the premises, Ac the same sum for 
every load of hay or wheat straw sold or carried off 
the premises, for which there should not be two 
loads of good dung or oilier manure (at the option 
of the landlord) to ho spent on the premises,” Sc 
also “ to purchase all the hay, sanfoin, Ac tares now 


in the yard, also all the dung Sc manure now on the 
premises, also all the straw from the crops now 
stacked or about to be stacked in the yard, paying a 
fair price for same, to be ascertained by valuers 
on both sides.” The landlord engaged, on the 
tenant’s quitting the farm, to purchase all hay, 
sanfoin, Ac tares in the yard, the produce of the 
farm, also all straw from the crops of the previous 
harvest that might he on the premises, paying a 
fair price for same, to be ascertained by valuers 
on both sides. Pltf. claimed from deft., the incoming 
tenant, the value of the straw. A valuation had 
been begun, but failed on this point-, the valuers not 
agreeing upon a basis of valuation or upon an 
umpire: — Held: (1) as the agreement provided 
only that the outgoing tenant should be paid for 
the* straw on the premises, & not for the dung, the 
established rule was that he was entitled to be paid 
for the straw only at a fodder price, viz., one half 
the market, price ; (2) the incoming tenant having 
consumed the straw, pltf. was entitled in the cir- 
cumstances t-o maintain an action tor it as upon a 
quantum meruit . — Clarke v. Westrope (1856), 18 
C. B. 765 ; 25 L. J. 0. P. 287 ; 20 J. P. 728 ; 139 
E. R. 1572. 


Annotations Consd. Rr Constable & Cranswlck (1899), 80 
L. T. 164. Folld. Relict t r. Now Mills U. I>. C. (1900), 
Hudson's Bldir. Conducts, 4th cd., vol. 2, p. 298. 


6. — Manure and Dung. 


154. Dung -PrimA facie to be used on premises.] 

— Dung by the common course of husbandry in all 
places ought to be used on the premises. — Gough 
?*. Howard (180 1 1 ), Peake, Add. (’as. 197. 

155. — — Removed by tenant — Account.]-- 
Demurrer allowed to a bill by a landlord for a speci- 
lie performance of covenants, contained in a lease 
which had expired, to repair hedges Ac mansion- 
house, Ac also for an account of loppings Ac dung, cut 
or removed, by the tenant ; common covenants in 
husbandry not being of such a specific nature as to 
be the subject- of equitable jurisdiction. — R ayNER 
v. Stone (1762), 2 Eden, 128 ; 28 E. R. 845. 

Annotation : — Consd. Phipps r. Jackson (1887), 56 L. .T. ( h. 
550. 


155 , Injunction.] — Interim injunction, 

till answer Ac further order, granted to restrain a 
tenant from carrying away dung, soil, Ac compost, 
or crops sown from seeds sown since Lady Day, the 
termination of his tenancy, & from ploughing up 
meadow. — Pulteney v. Shelton (1799), 5 Ves. 
260, n. ; 31 E. R. 570 ; subsequent proceedings 
(1799), 5 Ves. 147 ; 31 E. R. 516. 

Annotations : — Distd. Lothropp v. Marsh (1800). .> Vos. 2. >9. 
Refd. .Touch v. Green (1829), 3 Y. & J. 298. 


157. Assignment of manure by tenant — Bad 
husbandry.] — When a tenant- has assigned his least* 
Sc manure to an incoming tenant, Ac has made a 
second assignment- of stock Sc manure to trustees 
for creditors, Ac the second assignees take possession 
first-, the second assignees have the right to the 
manure, for it was assignable by the tenant, though 
he might- thereby subject himself to an action by the 
landlord for had husbandry. — B urbago v . King 
(1813), 2 Chit. 246. 

158. To muck & manure— How satisfied.] — A 

covenant by a lessee that he will sufficiently muck 
& manure the land with two sufficient sets of muck 
within t he space of six of the last years of the term, 
the last- set of muck to be laid upon the premises 
within three years of expiration of the term, is 
satisfied bv the tenant laying on two sets of muck 
within the three last years of the tem.— Pownall 
r. Moores (1822). 5 B. Sc Aid. 416 ; 106 E. R. 1243 # 
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Part III. — Covenants and Customs of the Country. 


159. To use soil, compost & manure on premises 
— Meaning of “ soil.”]- — Upon a covenant to use 
on demised premises all dung, straw, soil, compost, 
ashes & manure made thereon, a breach was as- 
signed in not using on the premises all dung, straw, 
soil, compost, ashes & manure made thereon, but on 
the contrary, thereof, taking away straw, soil, ashes, 
& manure. Plea, deft, did not take away the straw, 
compost, aslies, & manure. A verdict being found 
for pltf. upon the supposed insufficiency of the plea, 
without the production of evidence, the ct. refused 
to enter a nonsuit, or direct a new trial, but entered 
a verdict for deft, upon the breach, with an assess- 
ment of damages as to the soil, or generally as to the 
premises in the breach not covered by the plea. 

Soil must mean compost (Loud Tenterden, 

(. .«J . ). 

My impression is soil is not compost (Bayley, 
J.). — Marracii v. Ellis (1827), 1 Man. & lty. K. B. 
51 1. 

160. To spread & leave manure — Stranger 
leaving cattle on land & removing dung.J — A tenant 
executed a bond to his landlord, conditioned that 
it should be void if he should spread all the manure 
then collected in the midden-stead or on any other 
part of the farm on the land, & should not sell, cart-, 
or convey away any manure from the farm. The 
tenant’s stock upon the farm having been sold by 
auction, two cows bought by W. were permitted by 
the tenant to stay upon the premises for some weeks. 
W. brought all their food daily from his own farm, 
A took away the manure made by them : — Held : 
the condition of the bond was broken, as the manure 
so taken away was made upon the land, <fc ought to 
have been spread upon the land.- IIindle v. Pol- 
litt (1840), 0 M. & YV. 529 ; 9 L. J. Ex. 288 ; 151 
E. R. 521. 


161. To pay for manure on ingoing -Exclusion of 
custom.] — In an action by a landlord against an 
incoming tenant, the declaration staled that in 
consideration that pltf. would give up to deft, pos- 
session of the farm on which certain manure had 
been laid, & would permit him to have the benefit of 
the manure, deft, promised to pay pltf, for same, 
according to the custom of the country. Breach, 
non-payment. The custom of the country was for 
the tenant not only to pay for manure on going in, 
but to receive payment for it on going out . In sup- 
port of this contract pltf. put in evidence a written 
agreement, which stated that the land had been 


manured with eight loads of manure per acre, & 
that the tenant agreed to leave the land, when 
given up by him, in same state, or to allow a valua- 
tion to be made: — Held: (1) the written agree- 
ment excluded the custom of the country as being 
inconsistent with it ; (2) there was a. variance be- 
tween that agreement <fe the one stated in the 
declaration. — C larke v. Roystone (1845), 15 
M. & W. 752 ; 14 L. J. Ex. 1 15 ; 4 L. T. O. S. 579 ; 
9J. P.488; 153 E. K. 515. 

Compensation for unexhausted manure & dung 
left at outgoing.]— See Nos. 212—2 1 S. post. 


of land by tenant’s labourers — According to custom 

of country.]— A lease contained a stipulation that, 
for every acre, <fc so in proportion for a less quantity 
of the land which the lessee should suffer to be occu- 
pied by any other person without the landlord's 
consent, an additional rent should be paid. The 
tenant undertook to use, occupy, dress, & manure 
the land according to the custom of the country. 
The tenant, without the landlord’s consent, suffered 
his labourers to use small portions of the land for 
the purpose of raising a potato crop. It was proved 
to be the custom of the country for farmers to pur- 
sue that course : — Held : the landlord entitled to 
the additional rent, this being an occupation of the 
land by other persons. — Greensladk v . Tapscott 
(LS34), 1 Ur. M. & It. 55; 4 Tyr. 500; 3 L. J. Ex. 
328; 149 K. Tt. 991. 


163. Against assignment —Covenants usual In 
farming leases — Custom.] — A. granted to B. a lease 
containing a covenant against assignment. A. 
afterwards agreed to cancel the lease & to grant B. 
a more beneficial one, “ as reward for the great im- 
provement he had made in the estat e, & encourage- 
mentfor general industry.” A. died before execut- 
ing the second lease, & B. filed a bill for specific 
performance against his representatives. A com- 
promise was effected for granting a lease for a re- 
duced term, “ the lease to contain all covenants 
usual & ordinary in farming leases.” It was in- 
sisted by the tenant that under the compromise 
there should be no restriction against assignment : 
— Held : the master, in settling the lease, was to 
have regard to the original lease & to the custom as 
to farming leases, if any.— Bell v. Barciiard 
(1852), 1(5 Beav. 8 ; 21 L. J. Ch. til ; 51 E. It. 078. 

164. Against subdivision — Breach — Actual 
transfer unnecessary.] — Where land was leased 
exclusively for agricultural purposes, with liberty 
to the lessee to erect the necessary buildings for 
residence, but not to subdivide in order to sell or 
lease stands for building: — Held: the lessor was 
entitled to treat the lease as null & void & eject tho 
assignees thereof, on its being shown that they had 
advertised t he land for sale in acre plots, & had 
issued plans showing a proposed subdivision into 
acre plots, the breach of condition being complete 
without actual transfer of the plots to purchasers. — 
Short v. Titrffontetn Estates, Ltd., [1905] A. 0. 
584 ; 71 L. J. P. U. 11S ; 93 L. T. 57, P. C. 


Sub -sect. 8. — Additional Rents and Penalties. 

Sec Nos. 107—113, 124—127, 141—145, 102, 
mite ; Landlord A Tenant. 


Sub-sect. 9. — Entry and View. 
See Landlord A Tenant. 


Sub-sect. 7. — Assigning, Sub-Letting and Sub- 
dividing. 

Sec, generally , Landlord & Tenant. 

162. Against occupation by third parties — User 


Sub-sect. 10. — Live Stock. 

Questions ai ising at outgoing. Sec Nos. 219 — 224, 
post. 


PART III. SECT. 2, SUB-SECT. 10. 

d. Tenant to possess by his own stock 
~ — block sold by creditors & repurchased 
by tenant's relations for eldest son .] — A 
tenant whoso lease excluded assignees J 
ISc sub -tenants. Sc by which it was de- 


clared under pain of nullity that ho 
should possess the farm with his own 
stocking, having become insolvent, his 
stocking was sold by his creditors, & 
repurchased by his relations for behoof 
of his eldest son, to whom also the 
father assigned the lease. The tenant 


subsequent to his bkpey. bad found 
caution for tho rent, of tho next five 
years. Tn these circumstances, he was 
assoilzied from a declarator of irritancy 
of the lease, brought by the landlord on 
tho ground of his not possessing tho 
farm with Ids own stocking. — Stone- 
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Agriculture. 


Sect. 2. — Effect during tenancy : Sub-sects. 11, 12, 

13, 14, 15, 13. Sect'. 3 : Sub-sect, Lj 

It - SECT . ] 1 . — DrAIXACSE. 

Questions arising at outgoing. Sec No. 225, post 

1 65. To drain “in manner aforesaid ” — Tenant 
to pay carriage of drain-pipes. j — An agricultural 
lease contained a covenant on the part of the lessor, 
his licirs, etc., that he & they would “ drain with pro- 
per drain-tiles, one rod apart, 10 acres of the lands 
now in rye- grass, at his & their cost, except the 
carriage of the drain-pipes, which is to he borne & 
paid by the lessee, <fc will drain the remainder of 
the lands hereby demised, in manner aforesaid, upon 
being paid a further yearly rent of £5 for every £100 
so expended ” : — - Held : (1) the words “ in manner 
aforesaid ” referred only to the mode of performing 
the work, viz., placing the drain-tiles one rod apart ; 
(2) the tenant was not chargeable with the expense 
of carriage of the drain-pipes beyond the first 10 
acres.— Beer v. Baxter (1861), 10 C. B. N. 8. 435 ; 
142 E. B. 521. 

166. Sale of farm — Tenant rights to be paid by 
purchaser — Recovery by vendors from purchaser of 
drainage expenses due to tenant.] — Where A., B., 

C., joint owners in fee of a farm, of which C. was 
in occupation as tenant-, sold it to a purchaser, 
under an agreement containing a clause that “ the 
tenant rights are to be ascertained by a valuation in 
the usual manner, «te paid for on completion of the 
purchase,” they are entitled to recover from the 
purchaser, as one of such tk tenant rights,” two- 
thirds of the siun expended by C., in drainage of the 
farm during his occupation, that- being the amount 
which 0. would have been entitled to receive from 
his co-owners, A. & B., on the expiration of his 
tenancy. Had the tenant not been an owner, the 
purchaser would have been bound to pay for the 
whole drainage ; but on the oilier hand, if all the 
t hree owners had been occupiers of the farm as well, 
the purchaser would not be liable for the cost of the 


drainage, which in such a case ought to be taken as 
done by the owners qua owners, & not qua occupiers. 
It is no answer to the claim of pltfs. in such case 
that at the time of the sale the farm was represented 
to the purchaser to be thoroughly well drained ; 
(1) because, if such an objection were good, it 
would vary by parol the written agreement ; (2) it 
is not a good objection because it was a reason for 
recommending the land that it was already well 
drained, though the drainage had to be paid for. 
The purchaser should have inquired by whom it was 
drained. — Ward v. Moss (1867), 16 L. T. 91. 


►Sub- sect. 12. — Repairs. 
Sec Landlord & Tenant. 


Sub-sect. 13. — Fences. 

See Boundaries, Fences, & Party Walls. 


Sub-sect. 14. — Bent. 
Sec Landlord & Tenant. 


►Sub-sect. 15.- - Fixtures. 

See Nos. 268 — 279, post. 


Sub-sect. 16.— Other Matters. 
Sec cases, infra. 


FIELD V. MaCARTHUR (1800), 12 F. C. 
4->l -—SCOT. 

®. Covenant binding on nru.i — 

A lease provided an irritancy in case of 
failure to pay vent, & took the tenant 
hound l-o possess by Ids own stock. The 
tenant died bkpt., & the crop was sold. 
The tenant's manager put on his own 
stock, & paid rent & burdens in the 
heir’s name, but without- any authority. 
About u year after, the bkpt. ’s brother 
(u labourer, with no means & upwards of 
seventy years of age) served to him 
cum btneficio inreutarii. inserting in the 
inventory the lease, & entered into an 
agreement with the manager, which was 
held to be a sub-lease to him : — Held : 
the heir was hound to possess by his 
own stock. — Forces v. Urk (1850), 18 
D. 577.— SCOT. 

f. — — Implied condition in lease of 
grass farm. J — J t is an implied condition 
in the lease of a grass farm that 
the tenant shull have upon the farm 
an amount of stock belonging to him- 
self sufficient to give the landlord a 
substantial security for his rent. — 
M'Doithai.l r. Bcciianax (1807), 40 
8c. Jur. 07 ; 0 Mueph. (C’t-. of Sons.) 180. 
—SCOT. 

PART III. SECT. 2, SUB-SECT. 11, 

g. To perform draining— 1 Tenant to 
Van interest on outlay d* to perform 
(urriages.]— A landlord bound himself 
to perform draining, etc., by missives of 
lease, in 1813, & the tenant to pay 
interest on the outlay, & to perform 
carriages, the operations to be made; at 
the sight of a person mutually chosen. 
The tenant-, after entering Into posses- 
sion, uttemptod to repudiate the mis- 
sives, but in 1817 he was decerned to 
implement them A: he continued to pay 


the full rent, till 1822. In an action of 
damages against the landlord for lion- 
implement oi the draining, etc. 

Held : the landlord not- liable in damages 
before 1817, nor after 1817. unless the 
tenant could show that he hail expressly 
required the landlord to implement, the 
stipulation.— Reax r. Diialmehh (1834), 
12 8h. (Ot. of Hess.) 800.— SCOT. 

h. Whether binding on succeeding 

heirs of entail, i— An heir of entail bound 
himself, in the tenant’s favour, to 
treneli, drain & lime part of a farm. Ho 
died & was succeeded by his son, who 
did not represent, him : —Held : the 
above obligation was not binding on 
succeeding heirs of entail who did not 
represent the grantor, but was a personal , 
obligation forming no part, of the lease j 
which a succeeding heir wuh bound to i 
recognise, & it could only transmit! 
against, the grantor’s representatives. — 
Mackenzie r. Mackenzie (18411), H 
D. 590.— SCOT. 

PART III. SECT. 2, SUB-SECT. 16. 

k. Tenant not to barn heather .J — A 
lease provided for the conversion of 
uncultivated land into arable, & that 
no heather should be burned on the 
farm except on such part as should be 
pointed out when ugreed on by the land- 
lord & tenant. A considerable quantity 
of heat her was burnt without the land- 
lord’s permission, & he craved an inter- 
dict, : — Held : the tenant, entitled to 
burn heather on thoso parts of tho farm 
which he was converting into arable ; 
but tho burning done, though on un- 
cultivated land, was not, dono in pur- 
suance of an intention to convert into 
arable, nor on land in process of con- 
version, & to that extent the landlord 
was entitled to interdict. — Hamilton 


r. Campbell (1869), 6 8c. L. It. 427.- 

SCOT. 

l. Tenant not to burn ancient 
in .] — A lease of several de- 
nominations of lauds, in respect of 
which different rentH were reserved, & 
part of which appeared to bo ancient 
meadow, contained a covenant on tho 
lessee’s part not to burn the demised 
premises, or any part thereof, under a 
penalty of £10 per acre, to be recovered 
as the reserved rent, for every acre so 
1 turned. The assignee of tho lease 
threatened to burn part, of the promises, 
insisting upon his right so to do under 
the covenant, upon payment of tho 
sum specified therein, as liquidated 
damages : — Held : he was not entitled 
so to do, & the et. would interpose by- 
in j miction to restrain him from so 
doing.— French v. M ac ale (1842), 2 
Dr. & War. 269.— IR. 

m. landlord to burn heather .] — The 
tenant of a farm, under a lease which 
contained un obligation by the landlord 
to burn one year with another a certain 
quantity of heather per annum, pos- 
sessed under the lease for nine years, 
during which period, although he re- 
peatedly complained of the landlords 
failure to burn sufficient heather, he 
paid the rent each half-year without 
deduction or reservation of any claim 
for damages, & took clean receipts 
therefor. In the tenth year ho brought 
an action against the landlord for 
damages suffered in that, & the pre- 
ceding year, in consequence of tho 
failure to burn sufficient heather : — 
Held : in the circumstances, the tenant 
could not be assumed by Ids actings to 
have waived his claim. 

In 1895 a moorland farm was let 
verbally for nineteen years, & the 
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Sect. 3.— EFFECT AT OUTGOING. 

Sub-sect. 1. — In General. 


167. Who liable for tenant’s outgoing valuation.] 

— I lefts.’ testator, being in possession of an estate, of 
part of which he was the owner, <fc another part of 
which consisted of Grown lands leased to him for a 
term, expiring on Oct. 10, 1819, contracted with 
pltf. for the sale to him of the former part, & by 
agreement demised to him the Crown lands for one 
year from Sept. 29, 1818. Pltf. agreed lie would 
abide by, perform, & keep the covenants & agree- 
ments contained in the Crown lease, & testator 
agreed that, in case he should be able to obtain a 
further lease from the Crown for fourteen years, lie 
would grant to pltf. a lease for thirteen years, sub- 
ject to the same covenants. By a memorandum 
subsequently signed by pltf., he agreed to take, with 
ot hers, the Crown lands, “ subject to the same rent s, 
covenants, <fe obligations, in all respects ” as were 
contained <fe provided for in the leases by which 
testator held, or should hold, same. Pltf., on taking 


possession, paid to the outgoing tenants, according 
to the custom of the country, the amount of the 
valuation for fallows, etc., as well of the other lands 
ns of the Crown lands. By the terms of the Crown 
lease, the custom of the country as between landlord 
A outgoing tenant was excluded, so that testator 
could not recover against the Crown for fallows, etc. 
In May, 1819, pltf. requested d efts, not to apply for 
a renewal of the Crown lease, & on Oct. 10, 1849, he 
gave up possession of the Crown lands. lie then 
claimed from dcfts. as outgoing tenant to be paid 
for fallows, etc.: — Held: (1) the custom of the 
country was not excluded by the clause in which 
pltf. agreed to abide by, etc., the covenants, etc., 
contained in the Crown lease ; (2) where such a 
custom existed, there was an implied contract on 
the part of the landlord that, if there were no in- 
coming tenant, he would pay tins outgoing tenant 
according to the custom. Faviell v. Gaskoin 
(1852), 7 Fxch. 279 ; 21 L. J. Ex. 85 ; 18 L. T. 
O. 8. 220 ; 15 J. P. 200 ; 155 E. ft. 919. 


Annotations : Expld. Godd v. Brown (1807), 51 L. T. 
530 ; Manse] v. Norton (1NS3), 31 W. It. 325. G. A. Consd. 
Womersley r. Bally (1837), 2(5 L. .1. Ex. 219. Refd. 
Bradburn v. Foley (1878), 3 O. P. 1>. 129. Mentd. Muneoy 
v. Donate (1850), 1 11. & N. 210 ; Ward r. Moss (1867), 10 
L. T. 91. 


168, Lessor’s estate or residuary devisee.] — 

An owner in fee demised a farm for a term of seven 
years. Before expiration of the seven years the 


lessor died, having devised his real estate to trustees 
for one thousand years to raise money in aid of his 
personal estate for payment of debts & legacies, & 
subject thereto to pltf. for life. The term of one 
thousand years was mtged. to raise £20,000. On 
expiration "of the seven years the tenant gave up the 
farm & no new tenant could be found : — IieM : 
pltf., not testator’s estate, w T as liable to pay the 
outgoing tenant’s valuation. — Mansel v. Norton 
(1883), 22 Ch. I). 709 ; 52 L. J. Oh. 357 ; 48 L. T. 
054 ; 31 YV. B. 325, 0. A. 

Annotations :— Consd. Eccles r. Mills, 118981 A. C. 300, P. G. 

Consd. & Expld. lie Hughes, Elite V. Hughes, [1913 J 2 Ch. 

491. Refd. Bath r. Bowles (1905), 93 L. T. 801. 

169. Lessor’s executors or assigns — Cove- 

nant by lessor & assigns.] - -Pltf s., exors. of A., sued 
defts., exors. of B., for the balance of compensation 
for certain crops, etc., pursuant to a covenant in a 
lease granted by B. to A. B. was tenant for life, & 
under the powers of Set tied Land Acts granted the 
lease, <fc by its terms it was provided : “ the lessor 
hereby for himself & his assigns covenants with the 
lessee that he, the lessor, or his assigns, or the suc- 
ceeding tenants, will at expirat ion or sooner deter- 
mination of the term take <fc pay for the growing 
crops <fc manure then upon the demised premises, 
etc. Provided also in the event of the lessor, or his 
assigns, at any time or times & from time to time 
desiring during the term to resume possession of 
any of the lands (hut not Mir house, garden, build- 
ing or yards) comprised in this demise for any pur- 
pose other than agriculture, it shall be lawful for 
him A them so to do, upon giving to the lessee his 
exors., administrators, or assigns, . . . three calen- 
dar months’ notice in writing of such desire, & 
t hereupon at expiration of such notice the lessor, or 
his assigns, shall . . . pay to the lessee, his exors., 
administrators, or assigns, for tin* growing crops,” 
etc., “ & for the unexhausted tillages & dressings, 
the like amount as he or they would be entitled to 
upon quitting pursuant to the covenant of the 
lessor in that behalf before contained.” The lessor 
having died, the owners of the fee simple sold a cer- 
tain portion of the demised property to a co., sub- 
ject to the tenancy & to payment of compensation, 
etc., under the lease. Pltfs. paid rent in respect of 
this portion to the co., & notice having been given 
by the co. to pltfs. that they intended to resume 
possession, it was agreed that the co. should pay 
pltfs. £50 in respect of the unexhausted improve- 
ments. The co. being wound up, pltfs. could not 


tenant entered into possession. In 
1902, a lease was signed by the parties, 
in which the landlord undertook to 
burn, one year with another, one- 
twelfth part of the heather auuually. 
The lease also bore that the farm was 
let “ for the period of nineteen years 
from & after the term of Martinmas, 
1895, which, notwithstanding the date 
hereof, is declared to he the term of 
entry hereunder ” : — Held : the obliga- 
tion to burn one-twelfth part of the 
heather annually ran from Martinmas, 
1895, & not from the date of the lease In 
1902. — Ramsey v. Howison, 1 19081 
8. G. 697 ; 45 8c. L. R. 539 ; 15 8. L. T. 
983.— SCOT. 

n. Tenant to harvest crop <f' plough 
hack — Failure of tenant to perform agree- 
ment. ] — Graviston v. Johnston (1905), 
2 W. L. R. 81.— CAN. 

o. Tenant to reclaim music lands.] — A 
tenant under an agricultural lease of 
nineteen years bound himself to reclaim 
certain waste lands during its currency. 
After partially implementing this obliga- 
tion ho refused to proceed with his 
reclamation further. In an action by 
t he landlord to have him ordained so to 
do, he pleaded that tho land was not 
adapted for reclamation, that, to bring 
it into cultivation would involve his 
financial ruin, & that he was justified in 


abuudoning the work in respect, of 
chungos in the condition of agriculture 
not foreseen by either of the parties 
when the lease was entered into : — 
field: the defence irrelevant. Observa- 
tions per curiam as to whether the 
landlord’s remedy in Ruch circumstances 
was specific implement or damages. — 
Davtdhon v . Macpijkjwon (1889), 30 
Sc. L. R. 2.— SCOT. 

p. Landlord to supply tenant with 
horses i. f* implements — Fight of funner to 
use on other land reserved.] — Tho lessor 
of land to be used as a market-garden 
agreed to supply a team of horses He 
farm implements for the UHe of the lessee, 
reserving the right of using the horses He 
implements on other land. There was a 
proviso that, if pltf. failed to fulfil his 
covenants, after giving two weeks’ 
notice in writing, tho lease should he 
void. After pltf. had been on the place 
for six months, deft, gave him notice 
to fulfil his covenants in two weeks, &, 
after the expiry of the two weeks, put 
pltf. out of possession : — Held : (1) even 
if deft, wrongfully withheld tho use of 
the horsos & implements, the measure 
of damage woidd not be the loss of pltf. ’s 
crop, but the cost, of supplying tho 
necessary force. — Shepherd v. Ross 
(1914), W. L. It. 259 ; 4 D. L. R. 432.— 
CAN. 


q. Landlord to embank river — 
Tenant '8 remedies on breach.) — A land- 
lord leased a farm to a tenant, under- 
taking to embank a river & to make a 
sea dyke at his own expense. This he 
failed to do, & tho river overflowed tho 
land: — Held: (J) the tenant not en- 
titled to quit the farm, as it was still 
capable of producing a good crop : 
(2) the tenant could recover damages for 
injury to crops, etc., but not for injury 
l,o Ids wife’s health, as he came thcro 
knowing that the land was liable to 
Hoods. — Scott v. Tait (1820), 4 Murr. 
57.— SCOT. 


r. Agreement reserving rent from 
crops — Expenses of threshing first charge 
on proceeds of crop before division .] — - 
Tocher v . Thompson (1914), 27 

W. L. R. 140.— CAN. 


PART III. SECT. 3, SUB-SECT. 1. 

167 i. Who liable for tenant's outgoing 
valuation — Purchaser .] — The ct. gave 
effect to a claim of an outgoing tenant 
against a singular successor of his land- 
lord’s, founded on a, custom of the country 
in tho district where the lands were 
situate, though there was nothing but 
tho local practice to point out to the 
purchaser of tho lands tho existence 
I of such a claim. — B ell v. Lamont. 
(1814), 17 F. 0. 045.— SCOT. 
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Sect. 3. — Effect at outgoing : Sub-sects. 1 cfc 2.] 

obtain this amount, <fc they then sued defts. on the 
covenant by B. in the lease : — Held : defts. were 
not liable, as the proviso did not imply any obliga- 
tion on the part of the lessor to pay if the assigns did 
not, & as the proviso was that one person or another 
should pay, & the lessor was not the person who 
exercised the opt ion. 

Semblc : (1) the co. were not the assigns of the 
lessor for the purposes of this case ; (2) if it were 
established that the assigns were not going to fulfil 
the burden upon them, the ct. would not compel the 
tenant to give up his land. — Bath v. Bowles (1905), 
93 L. T. 801. * 

See, also , Nos. 228, 229, post . 

170. Who can claim — Assignee of outgoing 
tenant.] — Elliott v . Johnson, No. 198, post. 

See, also, Nos. 226, 227, post. 

171. Production of lease necessary.] — On a 
contract between outgoing & incoming tenant for 
payment at a valuation upon the transfer of a farm 
“ according to the lease which has expired,” the 
lease mtist be put in evidence on the part of 
pltf. — Tanner v. Warhburne (1858), 1 F. & F. 
330. 

172. Landlord’s right to set off — Arrears of rent 


against outgoing valuation — Custom of country.]— 

Debtor was tenant from year to year of a farm 
in Norfolk at £300 a year, payable half-yearly on 
Apr. 6 & Oct. 11, & at the date when he was 
adjudged bkpt. he was under notice to quit on the 
following Oct. 11. The trustee in bkpey. did not 
disclaim the tenancy. Upon the expiration of the 
notice to quit a valuation of glowing crops, tillages, 
etc., was made between the landlord & the trustee as 
outgoing tenant. Testimony was given that the 
custom was for the landlord to deduct from or set 
olT against the sum due from him to the outgoing 
tenant on the valuation any rent in arrear. The 
balance of arrears of rent far exceeded the amount of 
the valuation : — Held : ( 1 ) the custom was proved ; 
(2) the landlord was not bound to pay the amount 
of the valuation, but could set it off against the 
arrears of rent. — He Wilson, Ex p. Hastings 
(1893), 62 L. J. Q. B. 628; 10 Morr. 219; 5 It. 
455. 

Annotations Consd. Be Howell, Ex p. Mandlobcrg & Co., 

[18951 1 Q. 13. 844. Reid. Rochester v. Le Fanu, [1900J 2 

Ch. 513. 

173. Breaches of covenant against moneys 
due for severed crops.] — Where a tenant filed a 
liquidation petition & a trustee in bkpey. was ap- 


170 i. Who can claim — Landlord in 
occupation.] — Where a landlord haw 
himself been in the occupation of, & has 
preparod, land let to an incoming: tenant, 
the latter is bound to reimburse the 
former, as be would have been bound to 
reimburse an outgoing: tenant, for the 
lime, manure, seed & lalrour beneficially 
expended by him for the production of 
the crop which the incoming: tenant 
reaps. — Marshall v. Walker (1SG9), 
7 M. 833.— SCOT. 

172 i. Landlord’s right to set off— Illuruid 
claims against outgoing valuation .] — 
Held : a liquid claim for the price of 
stock transferred by valuation to a land- 
lord in terms of a lease could not be 
compensated by illiquid & disputed 
claims at the landlord's instance. — 
Macrae v. Gordon (1842), 4 D. 1310. — 
SCOT. 

172 ii. Illiquid claim for damages 

against outgoing valuation under award. 1 
— In an action by an outgoing tenant 
for the price of the waygoing crop, 
which had been ascertained as provided 
in the lease, in a submission entered into 
between the parties at its termination, 
the landlord, who had taken over the 
crop, admitted the price was duo, but 
sot off an illiquid counterclaim for 
damages for miscropplng & failure to 
upkeep buildings : — Held : tho counter- 
claim was not a relevant defcnco to a 
claim for a sum found due to the tenant 
by decree arbitral. — Sutherland v. 
Argubart (1895), 23 K. (Ct. of Sess.) 
284.— SCOT. 

172 iii. Arrears of rent against out- 

going valuation — Bankruptcy of tenant.] 
— The trustee on the sequestrated estate 
of a tenant of a farm on the estate sued 
for the value of grain & fodder on the 
farm at- the close of the lease & taken by 
the landlord, who admitted tho amount, 
but claimed the right to set off against it 
a balance of arrears of rent. Tho lease 
was for one year, with the declaration I 
that it should continue thereafter from 
year to year until either party should 
bring it to an end by giving one year's 
notice, & it was provided that, in tho 
event of the bkpey. of the tenant, the 
lease should, iu the option of the land- 
lord, terminate at the ensuing Martinmas 
term, when possession should be given 
up & matters be settled on certain con- 
ditions. One of tho conditions was : 

“ The tenant shall give over to the land- 
lord or incoming tenant, by valuation of 
arbiters to bo mutually chosen, or their 
oversea an, one half of the waygoing 
crop . . . the quantity to be fixed on the 
ground at any time between Lammas He 


the period when the crops are fit to be 
cut. . . . The proprietor or incoming 
tenant shall also take by similar valua- 
tion tho whole turnip crop & dung on 
the farm at the period of removal : — 
Held : tho landlord’s claim was not 
well founded. — Hart v. Baird (1897), 
5 S. L. T. 172.— SCOT. 

172 iv. -.1 — A lease for 

nineteen years from Whit-Sunday, 1893, 
contained a clause providing that the 
proprietor or incoming tenant should 
take from tho outgoing tenant the sheep 
stock according to the customury mode | 
of valuation. The tenant took advan- 
tage of a mutual break to terminate the 
lease at Whit-Sunday, 1898. His estates 
were sequestrated on May 3, 1898, & a 
trustee was appointed. Thereafter, the 1 
trustee & landlord entered into a Hub- i 
mission whereby, on the narrative that 
under the lease tho landlord was bound j 
to take over the sheep stock, they 
nominated arbiters & an ovei*sman to | 
value the sheep stock, & it was valued 
accordingly : — Held : tho trustee having 
invoked the lease by calling on the land- 
lord to take over the stock, tho land- 
lord was entitled to set arrears of 
rent against the sum brought out by 
the arbiters. — McLaren (John Craig's 
Trustee) v. Malcolm (Lord) (1900), 2 
F. (Ct. of Sess.) 541.— SCOT. 

172 v. Interest on improvement ex - 

! penditure against outgoing valuation .] — 

! In an action by an outgoing tenant 
against his landlord for sums ascertained 
to be due to pursuer under his lease l<y 
arbiters mutually chosen, defender 
pleaded he was entitled to sot off against 
pursuer's claim a counter-claim for 
interest on improvement expenditure, 
etc., under tho lease: — Held: as pur- 
suer’s right depended on his having 
implemented his obligations under tho 
lease he was not entitled to decree de 
piano , & a proof allowed. — Lovie v. 
Baird 'b Trustees (1895), 23 R. (Ct. of 
Sess.) 1. — SCOT. 

u. Landlord’s right to deposit soil in 
grass park for dressing.] — It is competent 
for the landlord of a grass park let for a 
year from Whit-Sunday to enter the 
park, at or about Candlemas thereafter, 

& deposit soil within it for the purpose 
of dressing it for the ensuing season, 
without leave of the tenant, who is not 
entitled to graze it at that period of 
the year. — Hamilton v. Cuninohame 
(1830), 8 Sh. (a. of Sess.) 955.— SCOT. 

t. Mislabouring — Landlord's right to 
damages — Acquiescence .] — A landlord is 
not entitled, at the termination of a 


lease, to claim damages from the tenant 
for mislabouring, where during the cur- 
rency of the lease he has made no objec- 
tion, & where there have been no rules 
laid down in tho lease as to cultivation. 
— Fraber v. Maitland (1824), 2 Shaw’s 
App. 37.— SCOT. 

i u. Agreement as to mode of fixing 
compensation for unexpired portion of 
term.]— A party having let land for a 
certain period by a memorandum of 
agreement, containing a condition that 
the tenant should cede possession at any 
tim«f before tho expiry of that period, 
on being allowed such compensation for 
t he term which might then be to run as 
should be “ fixed by men to be mutually 
chosen for that purpose," & the land- 
lord having resumed possession : — 
Held : there was a valid obligation to 
refer, & tho tenant was not entitled to 
have the compensation due to him fixed 
in any other way. — Smith v. Wharton 
(or Huff) (1843), 5 H. 749.— SCOT. 

v. Agreement as to removal of liag of 
“ last crop.”] — Under an obligation by a 
tenant not to remove fodder, etc., pro- 
duced on tho lands held by him (hay. ct < . 
“ of the last crop " excepted) & a renun- 
ciation of the tenant's lease, accepted by 
tho landlord fourteen years before its 
expiration by effluxion of time, the crop 
of the year, in which the renunciation 
was accepted, is to be treated as the 
“ last crop," in construing the restriction 
upon tho tenant. — Wemyssv. Drysdau; 
(1849), 0 Bell, Sc. App. 455.— SCOT. 

w. Agreement as to termination of 
tenancy — Growing segson over before 
eviction.] — Tho lease of land to bo used 
as a market-garden provided that, if 
the tenant failed to fulfil his covenants, 
after giving two weeks* notice in writing, 
the lease should bo void, & he covenanted 
to give up possession. After he had 
been on the plaeo for six months the 
landlord gave him notice to fulfil Ids 
covenants in two weeks, &, after tho 
expiry of the two weeks, put the tenant 
out of possession : — Held : although tho 
eviction of pltf. was not justified as tho 
growing season was ovor when the evic- 
tion took place, pltf. had shown nothing 
to entitle him to punitive damages, & 
action dismissed. — Shepherd v. Robe 
(1912), 21 W. L. It. 259 ; 4 D. L. R. 
432.— CAN. 

x. Tenant deprived of farm entitled 
to tenant' s profit .] — A tenant deprived 
of his farm is entitled to a sum as 
tenant’s profit. — Dalziel v. Exorb. of 
Queknsberry (Duke) (1826), 4 Murr. 
18.— SCOT. 
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pointed : — Held : in respect of breaches of covenant 
committed by the tenant during his occupation, the 
only remedy of the landlord was to prove for 
damages in the liquidation, & the landlord had no 
right of set-off as against moneys due by him to the 
trustee for severed crops. — lie Morrish, Ex p. 
Hart Dyke (1882), 22 Oh. D. 410 ; 52 L. J. Oh. 
570 ; 48 L. T. 303 ; 31 W. R. 278, O. A. 

Annotations: — Consd. Lybbe v. Hart (1885), 29 Cli. D. 8, 

C. A. Distd. Ware v. Booth (1894). 10 T. L. R. 446. 

Consd. Serjeant v. Nash Field, [1903 J 2 K. B. 304, C. A. 

174. Agreement as to mode of quitting.] — A 

tenant, who has merely agreed to manage & quit 
the premises agreeable to the manner in which 
same had been managed & quitted by the former 
tenants, is not bound by the terms upon which they 
held. He is not liable as on a breach of covenant-, 
if he quits the holding in the condition in which 
they quitted it, even although that condition was a 
breach of covenant by the former tenants to the 
landlord’s knowledge. — Liebenrood v. Vines 
(1815), 1 Mer. 15, 719 (App.) ; 35 E. R. 583, 835. 

175. Agreement for new term no discharge of 
claim under original tenancy.] — In an agreement 
for a lease of a farm, the tenant agreed to convert 
the arable land into pasture, & the landlord agreed 
to pay compensation at the end of the tenancy for 
certain unexhausted improvements under clauses 
which the ct. construed as including conversion. 
At the end of the term no claim was made by deft., 
the original tenant’s assignee, but a new agreement 
for a further term was made, which did not mention 
the conversion of arable land into pasture : — Held: 
the conversion must be paid for by the landlord 
under the first agreement, & the new agreement 
was no discharge of the tenant’s claim. — Lane v. 
Moeder (1885), Cab. & El. 548. 

176. Construction of agreement — Ejusdem 
generis.] — A lease contained a covenant by the 
tenaut, a market gardener, to plant nine-tenths of 
the land demised with standard fruit trees, the 
landlords covenanting at the expiration of the 
tenancy to pay according to a valuation for all the 
standard fruit trees then growing on the premises, 
A for all bush fruit trees <fc other crops then growing 
on the premises. In addition to the fruit trees, the 
tenant had planted ten million bulbs, & on the 
expiration of the tenancy he claimed £8,000 in 
respect of the bulbs : — Held : bulbs were not. 
“ other crops then growing on the premises ” 
within the covenant. — Re Pullen-Burry & 
Lancing College (Provost & Eellows) (1915), 
138 L. T. Jo. 450, O. A. 

Whether outgoing tenant can claim outgoing 
valuation while in breach of covenants in lease.] — 

See Deeds & other Instruments. 


Sub-sect. 2. — Tillages (including Fallowing). 

177. Covenant to leave land fallowed — Not dis- 
charged by surrender of lease.] — A. leased land by 


deed to M. for ten years, M. covenanting at the end 
of the term to leave 4 acres of the land fallowed & 
ploughed. There was also a proviso that, if M. mis- 
liked his bargain, upon a year’s warning he might 
surrender his estate. Afterwards M. surrendered, 
but did not leave any land fallowed: — Held: the 
acceptance of the surrender did not dispense with 
the covenant, otherwise if the proviso had been for 
the last year of the ten, for then performance would 
have been impossible if surrender were accepted. — 
Austin v. Moyle (1(306), Noy, 118 ; 74 E. R. 1083. 

178. Custom for payment of tillages by landlord — 
Good custom.] — A custom for the tenant of a farm 
in a particular district to provide work & labour, 
tillage, sowing & all materials for same, in his away- 
going year, <& for the landlord to make him a reason- 
able compensation for same, is valid in law, not- 
withstanding the farm is held under a written 
agreement, provided such agreement does not in 
express terms exclude the custom. — Senior v. 
Armytage (1816), Holt, N. P. 197. 

Annotations : — Expld. Dalby v. Hirst (1819), 1 Brod. & Bing. 

224 ; Webb v. Plummer (1819), 2 B. Sc Aid. 746. Consd. 

Hutton v. Warren (1830), I M. Sc W. 466. Reid. Brown v. 

Burtinshaw (1826), 7 Dow. & Ry. K. B. 603. 

179. .] — A usage for the landlord to 

pay a sum in compensation to the offgoing tenant 
for labour & expense bestowed by him in tilling, 
fallowing, & manuring arable & meadow land, 
according to the course of good husbandry, the 
advantage of which labour <te expense the tenant 
could not otherwise reap, is a reasonable usage. 
Such practice, being a mere usage of the neighbour- 
hood, is not to be considered as a custom, strictly 
speaking, &. need not be immemorial. 

The declaration claimed compensation for work, 
etc., in manuring, tilling, & fallowing divers acres of 
land, in tilling & sowing other lands with wheat, & 
in sowing with seeds divers other acres: — Held: 
this was, in effect, an averment that the lands 
were arable. 

The declaration also averred the manuring of 10 
acres of meadow land : — Held : in substance, an 
averment that part of the land was meadow land. — 
Dalby v. Hirst (1819), 1 Brod. & Bing. 224 ; 3 
Moore, C. P. 536 ; 129 E. R. 708. 

AnnoUdion : — Reid. Dash wood v. Muguiuc, 11891] 3 Oil. 306, 

C. A. 

180. Not excluded by agreement as to dung 

— Applicable to tenancy from year to year — 
Holding over.J — An outgoing tenant claimed an 
allowance from bis landlord under the custom of 
the country for labour bestowed in tilling & sowing 
a certain portion of the land within the last year of 
his tenancy. The outgoing tenant had held the 
land for several years after the expiration of the 
lease without coming to any fresh agreement. The 
lease contained a covenant by the tenant to spend 
& consume on the demised premises three parts of 
the straw arising from them, & to leave the manure 
there at the end of the term to A for the use of 
the lessor, he paying the full price for same : — 
Held : (1) the tenant must be taken to have held 


PART III. SECT, 3, SUB-SECT. 2. remove stones.] — An outgoing tenant was fere with the boneficial operation of the 

bound by lease to allow the landlord or roller ; (3) by the practice of the dis- 

a. Covenant to harrow grass seeds — incoming tenant, in the last year of liis trict the outgoing tenant was not bound 
M ltether outgoing tenant liable for failure tenancy, to sow grass seeds among such to remove the stones. — M cIntyrk v . 
of crop.] — An outgoing tenant failed to parts of his waygoing corn crop inline- Andkkson (1872), 10 Sc. L. R. 59. — 
fulfil an obligation in his lease to harrow diately after green crop as the incoming SCOT. 

grass seeds furnished by the incoming tenant might desire, Sc to harrow & roll 

tenant Sc sown with the waygoing crop, in same without remuneration. In the 178 i. Custom for payment of fallowing 
There was a failure of grass crop : — year of the waygoing crop the outgoing by landlord — Excluded by agreement .] — 
Held : where no satisfactory reason tenant, on the employment of tho in- By a lease, a portion of the land was to 
appeared for failure of a crop, but there coming tenant, who paid him for so doing, be resorved to tho landlord for fallow & 
had. been a failure to prepare for that sowed grass seeds on certain portions of green crop. Sc for which the tenant was 
crop in tho way stipulated, the party tho farm, but failed to roll in the grass to receive merely 10s. per acre for 
who had neglected so to prepare for it seeds, whereby their growth was injured: ploughing: — Held: the rights of parties 
must he held responsible. — Graham v . — Held: (1) the outgoing tenant was being thus settled by tho contract, the 
Lindsay (1861), 23 D. 440. — SCOT. liable for the damage ; (2) the obligation tenant could claim no additional com- 

to harrow Sc roll imposed no obligation pensation for the fallow, as at common 

b. Covenant to harrow & roll in grass on the outgoing tenant to remove whole law. — Shireff v. Lovat (Lord) (1854), 
seeds — Whether outgoing tenant bound to stones from the land which would inter- 17 D. 177. — SCOT. 
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Sect. 3. — Effort at outgoing : Sub-sects . 2 cfr 3.] 

under the terms of the expired lease as far as they 
were applicable to a tenancy from year to year ; 
(2) the stipulation in it as to leaving the manure at 
the end of the term did not exclude parol evidence 
of the custom of the country allowing the outgoing 
tenant for the tillages Sc sowing claimed, Sc the 
custom was imported into the lease by implication. 

Hutton v. Warren (1830), 1 M. Sc W. 406 ; 2 
Hale, 71 ; Tyr. Sc Or. 040 ; 5 L. J. Ex. 234 ; 150 
E. 11.517. 

nnotalions : — Expld. Johnston v. TTsbornc (1841), 11 Ad. & 
El. 541). Consd. Johnson v. Bleu ken sopp (1841). 5 Jur. 
870. Expld. VVilkiiiH v. Wood (1848), 12 Jur. 583. Coned. 
Spar tali r. Honeckc (1850), 10 C. B. 212. Distd. Arden v. 
Sullivan (1850), 11) L. J. Q. B. 208; Gibson v. Small 
(1853), 4 H. L. Oas. 353, H. L. Consd. Brown v. Byrne 
(1854), 3 E. & B. 703. Expld. Vint v. Constable (1871), 25 
L. T. 324. Consd. lie Constable & Cranswick (1809), 80 
L. T. 104. Apld. Westacott r. Hahn, [10171 1 K. B. 005. 
Reid. Syers r. Jonas (1848), 2 Exch. Ill ; Cuthbert v. 
Cummins: (1855), 10 Exch. 800 ; Myers v. Sari (1800), 3 
E. & K. 300 ; Biddell v. Clemens Horst Co., [10111 1 K. B. 
034, C. A.; Produce Brokers Co. v. Olympia Oil Sc Cake 
Cm, [19101 1 A. C. 314, H. L. ; lie Sutro & Heilbut, 
Symons, [1017] 2 K. B. 348, C. A. 

181. Who liable under custom — Landlord.] — The 

outgoing tenant’s remedy for tenant right accord- 
ing to the custom of the country is against the land- 
lord, Sc not against the incoming tenant, unless by 
virtue of an agreement between the parties to that 
effect. The outgoing tenant is entitled to recover 
the amount of Hie tenant right from the landlord 
upon a quantum meruit , Sc the ascertainment of the 
amount by a valuat ion is not a condition precedent 
to his right to sue when it is not made such by the 
terms of the lease.-"— Sucksmitu Wilson (1806), 
4 b\ Sc F. 1083. 

182. — — Not incoming tenant — Unless by 

agreement.] — Primd facie the landlord is bound to 
pay the outgoing tenant for tillages, Sc the mere fact 
of the incoming tenant entering upon the land does 
not render him liable so to do ; but it is a question 
of fact whether the contract between the outgoing 
tenant Sc the landlord subsists, or a new contract 
has been entered into with the incoming tenant. — 
Codd v. Brown (1867), 15 L. T. 536. 

Annotation : — Retd. Brad bum t\ Foley (1878), 3 C. V. 1). 
120. 

183 . — — — — .] — Although the 

ordinary practice (to avoid circuity) is for the in- 
coming tenant to pay the outgoing tenant on a 
valuation, yet a custom of the country for the out- 
going tenant to look to the incoming tenant only 
for payment for seeds, acts of husbandry, Sc tillages, 
to the exclusion of the landlord’s liability, is un- 
reasonable (as imposing on the outgoing tenant a 
debtor in whose selection lie had no choice), uncer- 
tain as between a lessee & sub-lessee. Sc bad in 
point of law. The landlord is, by custom, liable to 
the outgoing tenant, & the incoming tenant is not 
liable to the outgoing tenant, where there is no con- 
tract, express or implied, between them. It being 
admitted that the outgoing tenant was entitled to 
be paid for seeds, acts of husbandry, tillages, etc., 


by either the landlord or incoming tenant, the ct. 
set aside a verdict found for the landlord in an 
action by the outgoing tenant (so found on the 
ground that, by the custom of the country, the in- 
coming tenant, Sc not the landlord, was liable), Sc 
entered it for the outgoing tenant against the land- 
lord. — Bradburn v. Foley (1878), 3 O. P. D. 129 ; 
47 L. J. Q. B. 331 ; 38 L. T. 421 ; 42 ,T. P. 344 ; 26 
W. It. 423. 

Annotations : — Expld. Man sc 1 v. Norton (1883), 22 Ch. I>. 

700, C. A. Refa. Priestley v. 8 tom* (1888), 4 1’. L. K. 730, 

C. A. ; Bevonuld v. UoBscr, [ 100GJ 2 K. B. 728, C. A. 

184. Incoming tenant — Failure of landlord 
to pay in terms of lease.] — A landlord Sc tenant 
entered into an agreement for renting a farm. The 
landlord covenanted that he or the incoming 
tenant should pay for the work Sc seeds of the off- 
going crop. By the custom of the countrv the in- 
coming tenant, was bound to pay for such labour Sc 
seeds, not the landlord. The offgoing tenant 
brought, an action on the custom, against the 
incoming tenant, for compensation : — Held : 

(1) the incoming tenant was not a party to the 
agreement that the landlord or he should pay com- 
pensation, Sc the custom prevailed against him ; 

(2) as the landlord had not paid compensation, he 
was bound to pay a reasonable sum of money for 
the work Sc seeds, of which ho had taken the benctit . 
— Louth v. Endekby (1824), 3 L. J. (). S. K. B. 23. 

185. Implied contract to pay — Receiver.] — In an 
action for tillages or tenant-rights by an outgoing 
tenant, it was proved that pltf . held the farm under 
a lease containing an agreement for such tillages, 
granted by deft.’s brother, a receiver of the estate 
under the Ch. Ct., the legal estate being in trustees ; 
that deft., upon the death of his brother in 184 I , 
was appointed receiver, Sc continued to receive the 
rent from pltf. till 1843, in which year he gave 
notice to quit “ thoiand & premises which you hold 
under me ” ; that upon pltf. quitting, he claimed 
a sum of money for his tenant-right, Sc deft, then 
offered £15, which was refused: — Held: sullieient 
evidence from which the jury might infer a con- 
tract by deft, to pay pltf. for his tillages or tenant- 
rights. — Millis v. Turner (1848), 10 L. T. O. S. 
323. 

186. Agreement for payment — Interest in land — 
Statute of Frauds.] — An agreement, not in writing, 
with the owner of a farm, in consideration that he 
will let, or agree to lot, same for a term of years, Sc 
will suffer the intended lessee to t ake possession, Sc 
have the benefit of glowing crops, Sc of work, 
labour. Sc materials before expended in preparing 
the farm ready for tillage, to pay for such crops, 
work, labour, Sc materials, at a valuation, is a con 
tract relating to an interest in land within Stat. 
Frauds, s. 4, Sc upon which no action can be main 
tained for the amount of the valuation. — Fal- 
mouth (Earl) v. Thomas (1832), 1 O. Sc M. 89 ; 3 
Tyr. 26 ; 2 L. ,T. Ex. 57 ; 149 E. It. 326. 

A imitations : — Apld. Ilarvoy v. Grabham (1836), 5 Ad. & El. 
61. Consd. lie Luycock v. Pickles (1863), 4 li. & S. 407. 


182 i. Who tiablc under custom — Not in- 
coming tenant — Unless by agreement . j — 
In an action by a landlord against, an 
incoming tenant, for the expense of culti- 
vating the summer fallow loft upon the 
farm by the outgoing tenant in terms of 
his lease, & which had been paid by the 
landlord to hlin : — Held: (1) as the 
lease of the incoming tenant did not 
contain any obligation on him to pay 
for the fallow. Sc as the landlord had not 
established by sufficient written evi- 
dence that a separato obligation had 
been undertaken by him to that effect, 
he was not entitled to recover the sum 
sued for ; (2) proof as to the practice of 
that part of the country was not com- 
petent evidence to support the land- 
lord's claim. — Alexander v. Uillon 
(1847), 9 1>. 524. — SCOT. 


c. Manure d> fallow received free of 
charge by incoming tenant — Outgoing 
tenant entitled to payment only for surplus 
left.] — A tenant upon entering on his 
farm had received free of charge a cer- 
tain amount of ground in fallow pre- 
pared with a certain quantity of manure. 
At the expiry of his lease he claimed the 
value of the fallow Sc manure left by him 
on the farm. The lease having gone 
a-missing in the hands of the landlord, 
& no stipulation os to the matter in 
dispute having been proved : — Held : 
the outgoing tenant was bound in equity 
to leave the same quantity of manure & 
fallow free of charge as he had received, 
& was entitled to payment only for the 
surplus. — Brown v. College of St. 
Andrews (1851), 13 1>. 1355 ; 7 So. 
It. It. 682.— SCOT. 


a. Agreement for payment for labour- 
ing “ fallow break."] — An agricultural 
lease provided that during the last year 
thereof the tenant should “ be paid for 
labouring & manuring tho fallow break 
according to the valuation to be llxod 
by arbn., as well as for the value of the 
land left in bare fullow according to the 
average rent of the farm ” :—Held : 
“ fallow break " did not include land 
from which tho tenant had taken a 
waygo.mg green crop. 

“ Fallow ” moans land left without 
crop. To suppose that undor the term 
** fallow " is included laud loft in green 
crop Is to confound altogether tho mean- 
ing of the word (Lord Benholme). — 
Thomson v. Jamieson (1874), 1 li. (Ct. 
of Sess.) 805.— SCOT. 
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Reid. Jones v. Flint (1839), 10 Ad. & El. 753; Martyn r. 

Clue (1852), 18 Q. B. 661 ; Hannan v. Reeve (1856), 18 

C. B. 587. Menta. Hilton v. Grenville (1844), 2 L. T. O. IS. 

370 ; Evans (Joseph) v. Heathcote, [1918] 1 K. B. 418, 

C. A. 

187. In unsigned lease — Consistent with 
tenancy from year to year.] — An agreement that an 
outgoing tenant shall be paid for tillages on expira- 
tion of his tenancy is not inconsistent with the terms 
of a tenancy from year to year. 

Pltf., a small farmer, had entered into an agree- 
ment with deft, for a lease for a term of three, five, 
or seven years, & a lease in pursuance of the agree- 
ment had been drawn up. It was never signed. 
Amongst other covenants, it contained one whereby 
deft, covenanted to pay for the tillages done by 
pltf. in the season previous to expiration of his 
tenancy. Pltf. entered into possession on Mar. 25, 
1802, &> quitted, in consequence of his landlord’s 
notice, on Mar. 28, 1804. Previous to giving up 
possession he completed the tillages for the year’s 
crops, & deft, having refused him payment for 
them, he brought an action : — Held : where a 
tenant entered on possession of premises in pursu- 
ance of an unsigned agreement for a lease, he be- 
came a yearly tenant upon such of the terms in the 
unsigned agreement as were not inconsistent with 
such a tenancy. — Brocklington v. Saunders 
(1804), 13 W. R. 40. 

188 . Effect of earlier determination of 

lease.] — A farm was taken for fourteen years, <& 
the tenant had to pay a given sum for tillages 

improvements done before he entered, & to 
receive the value of the tillages & improvements 
which he should leave on the farm, according to a 
valuation to be made at his quitting. The tenant 
in the first year of the tenancy said he would 
leave, & his landlord said he might ; but no new 
bargain was made as to his tillages & improve- 
ments : — Held : he was not entitled to the value of 
the tillages & improvements which he left on so 
quitting. — Whittaker v. Barker (1832), 1 Cr. & 
M. 113 ; 3 Tyr. 135 ; 149 E. It. 330. 

Annotation : — Consd. England v. Shearburn (1881), 52 L. T. 

22 . 

189. Effect of abandonment of lease.] — A 

tenant of a farm from year to year, entitled to 
certain tenant rights, took a lease of the farm for 
seven years, under which he became entitled to 
larger tenant rights & allowances. In the middle 
of the term, being unable to pay the rent & con- 
tinue the tenancy, he left the farm, in effect, 
abandoned the position of tenant, & did not bring 
an ejectment against his landlord, who was in 
possession under a distress for rent, & who remained, 
at the tenant’s request, in possession after the dis- 
tress was satisfied. No new agreement was made 
as to the tenant rights A allowances : — Held : 
( 1 ) in the absence of any new agreement, the tenant’s 
rights arose only at expiration of the lease & on a 
substantial performance by the tenant of the 
covenants thereof, &, as the tenant had in effect 
abandoned the tenancy, he was not entitled to any 


tenant lights under the lease ; (2) any tenant right 
he might have had previously while tenant from 
year to year was extinguished by his accepting the 
tenant rights under the lease. — England v . 
Shearburn (1884), 52 L. T. 22 ; 49 J. P. 80. 

190. Assignment of stock, etc. — Right to pay- 
ment for tillages included.] — An outgoing tenant, 
administratrix of the late tenant, having (after 
having had the farm for above a year) assigned to 
an incoming tenant, in consideration of a debt due 
to him, all her goods & effects, & all stock, corn, 
grain, etc., on the farm, & all her estate & interest 
thereon & therein : — II eM : the words “ all her 
estate & interest ” comprised the tenant right. — 
Cary u. Cary (1802), 10 W. R. 009. 

191. Agreement between incoming Sc outgoing 
tenant — Consent of landlord thereto — Landlord’s 
rights not prejudiced.] — Pltf. was tenant of a farm, 
with a right to the use of a certain part of the 
premises without payment until Mar. 25 next after 
the expiration of the term, ‘ k for threshing & spend- 
ing the last year’s crop,” Sc by the custom of the 
country he was entitled, at the expiration of the 
term, to be paid by the landlord or the incoming 
tenant for certain tillages. He gave up the farm 
to deft, as incoming tenant, at Michaelmas, 1870, 
Sc before so doing valuers were mutually appointed 
to value the tillages as between them with the con- 
sent of the landlord, <fc the valuers duly made & 
signed their valuation. After deft, had entered 
into possession, but before Mar. 25, 1871, the land- 
lord gave him notice that rent was due from pltf. 
Sc required him to pay the amount of the valuation, 
which was less than the rent due, to him, the land- 
lord, Sc not to pltf., & this deft, did on receiving an 
indemnity from the landlord, hut without pltf.’s 
consent. Pltf. having sued deft, for the value of 
the tillages, was nonsuited : — Held : the nonsuit 
was right, for the contract to be implied between 
the incoming Sc outgoing tenant was subject to the 
right of the landlord to be paid the arrears of rent 
out of the valuation. 

Pltf., on quitting the farm at Michaelmas, 1870, 
gave up to deft., & deft, exercised, the right which 
pltf. had under the lease of converting the straw on 
the farm (between Michaelmas, 1870, Sc Mar. 25, 
1871) into manure with his cattle. In so con- 
verting it the cattle ate a certain portion of the 
straw, calculated to be one- third of the bulk, which 
the Vahid's valued as browse at £33 ; — Held : pltf. 
was entitled to recover this sum from deft. — 
Stafford v. Gardner (1872), L. R. 7 G. P. 242 ; 
25 L. T. 870 ; 30 J. P. 500 ; 20 W. R. 299. 


A mutations : — Expld. 
62 L. J. Q. B. 628. 
C. P. D. 129. 


Re Wilson, Ex p. Hastings (1893) 
Reid. Bradburn v. Foley (1878), 3 


►Sub-sect. 3. — Way-going Crops. 

192. Agreement that tenant should have crop — 
Right to enter to cultivate — No right to exclude land- 


191 i. Agreement between incoming d> 
outgoing tenant — Specified quantity of 
land to be left in grass — What land in - \ 
eluded .] — By an agreement between an 
outgoing & an incoming tenant of a 
farm, the former bound himself to leave 
in grass certain parks consisting alto- 
gether of about 97 acres. In an action 
by the incoming tenant for damages 
arising from a deficiency in the quantity 
of grass, the defence was that the parks, 
though not containing 97 acres, had 
been left In grass & that at all events 
there were 97 acres of grass on the form : 
— Held : the outgoing tenant, though 
not in perfect good faith, was entitled to 
take into account the whole grass on the 
farm, making, however, allowance for 
the inferiority in quality of any grass 

J. — VOL. II. 


not in the parks, but natural gross land 
not in use to be ploughed was not to be 
included.— Simpson v. Crkiuhton (1832), 
2 Sh. & D. 405.— SCOT. 

e. Claim by outgoing tenant for fallow 
— Set off by incoming tenant for over - 
cropping .] — An outgoing tenant claimed 
a sum as the value of fallow ground left 
by him. Contesting this claim, the 
incoming tenant insisted for damages for 
overcropping. After several roports 
from agricultural exports, in one of 
which the claim for fallow was sanctioned 
on the ground that the tenant was 
entitled to take another crop instead of 
leaving in fallow, while the others nega- 
tived the averment of a special usage, 
the Lord Ordinary dccornod for the 


value of the fullow in favour of pltf., who 
was the outgoing tenant, & the ct. 
adhered. — Pruvics v. Rutherford 
(1822), 2 Sh. (Ct. of Sess.) 59.— SCOT. 

PART III. SECT. 3, SUB-SECT. 3. 

f. Lease of grass enclosures — Entry 
at Whit-Sunday — Right to crop of com 
sown last year of tenancy .] — A tenant 
entering at Whit-Sunday to grass in- 
closures, under a tack for ten yeans, has 
no right to reap a crop of corn in the 
tenth year. — Gray v. Goldie (1800), 
Hume, 804.— SCOT. 

g. Lease of land in grass — Right to 
way -going crop excluded .] — A tenant of a 
piece of ground in natural pasture at 
entry, the term of removal from which 
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Sect . 3. — Effect at outgoing : Sub-sect 3.] 

lord.} — By an agreement for letting a farm, it was 
stipulated that, in case the tenant should duly ob- 
serve Sc perform the covenants therein contained, 
he should be entitled to a way-going crop, which 
way-going crop should be left to the landlord or 
the incoming tenant, at a valuation to be made by 
arbitrators or an umpire : — Held : at all events 
after expiration of the tenancy, this gave the tenant 
only a right to enter the field on which the crop was 
growing in order to cultivate it Sc improve the con- 
dition thereof, but not to exclude the landlord. 
Qu . : whether, under this clause, the performance 
of covenants by the tenant constituted a condition 

g recedent to his right to the way-going crop. — 
trickland v. Maxwell (1834), 2 Or. Sc M. 539 ; 
4 Tvr. 346 ; 3 L. J. Ex. 161 ; 149 E. R. 875. 

193. Application to tenancy from year to 

year — Holding over — Exclusion of custom.] — The 
custom of the country could have no place where 
the offgoing tenant held under a lease expressly 
making a different provision in respect of the way- 
going crop, or where he continued to hold over after 
expiration of such a lease without coming to any 
fresh agreement with his landlord, by which he 
must be taken to hold under the same terms. — 
Boraston v . Green (1812), 16 East, 71 ; 101 E. R. 
1016. 

Annotations : — Distd. Pavia v. Con nop (1814), 1 Price. 53. 
Confld. Knight v. Benett (1820), 3 Bing. 3(54. Refd. 
Evans v. Ogilvie (1828), 2 Y. & J. 79 ; Holding v. Pigott 
(1831), 7 Bing. 405. 

194. -.] — A tenant holding over 

after expiration of a lease for years may be taken to 
hold upon any of the terms of such former lease 
which are consistent with a yearly tenancy. 
Whether he does hold on any of such terms or not 
is a question for the jury on the facts proved. A 
covenant in a lease for years ending at Michaelmas, 
that the tenant shall Sc may retain Sc sow 40 acres 
of wheat on the arable land demised (consisting of 
213 acres) at the seed-tiine next after the end of 
the term, & having the standing thereof till the 
harvest then next following, rent free, with use of 
premises for threshing, etc., till a day named, is a 
term which may be made incident to a tenancy 
from year to year. — Hyatt v. Griffiths (1851), 
17 Q. B. 505 ; 18 L. T. O. 8. 74 ; 117 E. R. 
1375. 

Annotation: — Mentd. Wedd v. Porter, [1U16] 2 K. B. 91, 
C. A. 

195 . Subject to specified deductions — Land- 

lord’s right to customary deductions not excluded.] 

The following proviso was in a lease made between 
a landlord Sc tenants: “Provided, lastly, that on 
determination of his tenancy the tenant shall, in 
the event of his having duly performed the several 
stipulations Sc agreements herein contained & t-o 
be performed on his part, be entitled to have Sc 
take a following or way-going crop of com not 
-exceeding one-third of the arable land hereby de- 
mised, such crop to be taken from land summer- 
fallowed or from which turnips or rape have been 
♦eaten, or from land sown in the regular course with 


seeds & depastured by sheep, & which way-going 
crop shall be taken at a valuation to be ascertained 
by two disinterested persons, one to be named by 
the oncoming, the other by the offgoing, tenant, 
or their umpire (in case they cannot agree), such 
umpire to be appointed by such valuers before pro- 
ceeding upon such valuation, Sc the decision of such 
two arbitrators or of their umpire shall be final Sc 
binding on both parties. It is further agreed half 
of the value of such way-going crop shall be paid 
at Christmas next after the determination of this 
demise, the remaining half at Lady Day following, 
subject to such deductions as the same may be 
liable to under any of the covenants Sc agreements 
herein contained on the part of the tenant, which 
the landlord is hereby authorised to deduct, Sc also 
subject to such of the rents herein reserved as shall 
be due & owing, to payment of which it shall be 
primarily liable, Sc for which rents the landlord shall 
be entitled at any time to distrain the same way- 
going crop before or after severance as for rent in 
arrear. ’ ’ There were no provi sions as to the mode of 
ascertaining the value of such crop. By the custom 
of the country, when applicable, deductions were to 
be made (1) in respect of the rateable proportion 
of the rent payable in respect of the land upon 
which the way-going crop had been grown, this 
being called “standage”; (2) in respect of the 
rateable proportion of rates & taxes payable in 
respect of this land ; Sc (3) in respect of the ex- 
penses of reaping, threshing, stacking, Sc delivering 
the way- going crops. Disputes arose between 
the outgoing tenants & the landlord Sc incoming 
tenant as to what was meant by a way-going 
crop of corn, & as to what deductions should be 
made from its value. The umpire found that the 
outgoing tenant was entitled to the grain of the 
way-going crop Sc also to the straw at manurial 
value ; Sc he stated Jiis award in the form of a 
special case. The question before the ct. turned 
upon whether the rights of the way-going tenant 
were subject to the custom, & on his behalf it was 
contended that the application of the custom was 
displaced by the above provisions of the lease : — 
Held : the provisions in the lease were wholly inde- 
pendent of the custom, being stipulations for the 
landlord, giving him in certain cases a right of lien 
upon the amount of the valuation of the way- 
going crop, Sc having no connection with such 
deductions as were to be made by custom from the 
value of the crop. — Re Constable Sc Chans wick 
(1899), 80 L. T. 164 ; 43 Sol. Jo. 208. 

196. & leave “turnip or fallow breaks” 

ploughed — Right to way-going black crop.] — In a 
lease of a farm of 600 acres the tenant bound him- 
self by a covenant never to have more than one 
half of the arable land in white crop during the 
same season, nor to take two white crops off same 
field without a green or black crop intervening, Sc 
to take only one black crop, i.e., beans, peas, 
potatoes, etc., between grass Sc grass, Sc further at 
the end of the lease to leave the turnip or fallow 
breaks once ploughed for the incoming tenant : — 
Held : the words “ turnip or fallow breaks ” meant 
the land which would, in the natural course of good 


*was stipulated to be Whtt-Sunday, 
(having, under a permission in his lease, 
brought it into cultivation during the 
currency : — Held : under the lease ho 
had no right to a way -going crop. — 
Blair v. Lyall (1826), 4 Sh. (Ct. of 
Sosa.) 365 ; 1 Sc. K. R. 767.— SCOT. 

h. Lease with entry at Whit-Sunday — 
Right to way -going crop .] — A farm was 
held by deft, by a lease, having the 
entry at Whit-Sunday, 1802 : — Held : 
deft, not entitled to the way -going 
crop, i.e.t to reap the crop wliich was j 
prepared Sc sown in the autumn or 
spring preceding Whit-Sunday, 1802, — 


Scott v. Brodie (1803), 13 F. C. 203 ; 4 
Pat. App. 311, H. L.— SCOT. 

k. .] — At the expiration of 

a lease to which the entry was at Whit- 
Sunday, the tenant is entitled to a 
way -going crop. — Fitllarton v. Crau- 
FUKD (1814), 17 F. C. 581— SCOT. 

l. Agreement that a f sale of estate 
tenant should receive full year's rent — 
Right to way-going crop where agreement 
silent .] — A tenant entered into a lease 
of a farm at Whit Sunday, 1791, without 
any right to a grain crop at his entry. A 
clause In his lease provided that. If the 


estate was sold, there was to bo a liberty 
of break In the lease after seven years, if 
the purchaser wished to enter 8c take 
possession, upon wliich event the tenant 
was to receive a full year’s rent on 
leaving the form for defraying the ex- 
pense of sowing out the lands that year 
in tillage* with grass seed & clover. Sc in 
consideration of leaving the whole lands 
in grass Sc removing at Whit-Sunday. 
Nothing was said about a way -going 
grain crop : — Held ; the tenant not 
entitled to a way -going crop. — Mac- 
Miohan v. Hutcheson (1801), 4 Pat. 
App. 170, H. L. — SCOT., 
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husbandry, be ploughed & left fallow for the pur- 
pose of being planted with turnips, & the tenant 
was entitled, over & above the way-going cereal 
crop on the moiety of the lands, to have a way- 

f oing black crop in respect of 100 acres more. — 
[unter v . Miller (1863), 9 L. T. 159, H. L. 

197 . Sale of crop & earlier entry given to 

Incoming tenant — Ineffectual to discharge outgoing 
tenant’s liability for rent.] — A tenant of a Farm, 
whose tenancy expired at Lady Day, 1801, was 
entitled to the way-going crop of the harvest, 1801, 
after his term expired, & paid rent up to Lady Day, 
1800. In June, 1800, he agreed to let in the new 
tenant, sold to him the standing crops, & took a 
receipt for the value, & also for £20, “ for the right 
of cropping the lands from June 18.” The land- 
lord distrained for the rent due till Lady Day, 1801. 
The new tenant paid this rent, & brought an action 
to recover it from the outgoing tenant, who had 
paid tithes &; poor rate for 1801. Deft, having 
recovered a verdict : — Held : there must be a new 
trial, as by the terms of the written document of 
sale nothing was to be recouped by way of rent or 
otherwise, & the outgoing tenant must pay the rent 
for the time from Lady Day, 1800, to Lady Day, 
1801. — Petrie v. Daniel (1804), 1 Smith, K. B. 

198. Assignment by tenant without con- 
sent — Right of assignee to sue — Holding over.]- 

Deft., by deed, leased to E. some land for fourteen 
years. This lease contained a covenant by the 
lessee not to assign, & a covenant by the landlord 
to pay a valuation for the crops at expiration of the 
tenancy. After expiration of this tenancy, E. con- 
tinued in possession for several years as tenant from 
year to year. Deft, gave E. notice to quit. E., 
before expiration of the tenancy, assigned to pltf. 


without the knowledge or consent of deft. A valua 
tion having been made, pltf. brought an action fo* 
the amount of the valuation : — Held : ( 1) pltf. could 
not recover, as there was nothing to establish a 
new relation of landlord and tenant between him & 
deft. (Mellor, J. & Lush, J.); (2) P. had no right 
to assign without deft, ’s consent, and pltf. acquired 
no rights under the assignment (Shee, J.). — 
Elliott (Elliot) v. Johnson (1866), L. R. 2 
Q. B. 120 ; 8 B. & S. 38 ; 36 L. J. Q. B. 44 ; 31 
J. P. 212 ; 15 W. R. 253. 

199. Admissibility in evidence of custom as to 
way-going crop.] — Trespass for cutting down & 
carrying away corn. Plea that A. B. was seised of 
the closes, & demised same to deft, for one year, 
with liberty, if the corn sown upon the closes was 
not carried away at the end of the term, for deft, to 
cut «N: carry away two-thirds of such wheat corn as 
should be sown on fallow, & half of that sown on 
brush. Pltf. traversed the demise with such libfifcty, 
& upon that issue was joined : — Held : deft, might, 
on this issue, give in evidence the usage of the 
country as to this method of taking farms. — Snape 
v. Manley (1764), 2 Y. & J. 82, n. ; 148 E. R. 841. 

200. Custom that outgoing tenant should have 
crop— Good custom.] — A custom that tenants, 
whether by parol or deed, shall have the way-going 
crop after expiration of their terms is good. — 
Wiggles worth v. Dallison (1779), 1 Doug. K. B. 
201 ; 99 E. R. 132. 

Annotations : — Consd. Hughes v. Gordon (1819), 1 Bli. 287 ; 
Hutton v. Warren (1836), 2 Gale, 71 ; Vint v. Constable 
(1871), 25 L. T. 324. Reid. Webb v . Plummer (1819), 2 
B. Sc Aid. 746 ; Knight v. Bennett (1826), 3 Bing. 364 j 
Produce Brokers Co. v. Olympia Oil & Cake Co., [1916] 1 

A. C. 314, II. L. Mentd. St. Germains v. Wlllan (1823), 2 

B. & O. 216 ; Josling v. Kingsford (1863), 13 C. B. N. 8. 
447 ; Dashwood v. Magniac, [1891J 3 Ch. 306, C. A. ; Sutro 
v. Hoilbut, Symons (1917), 14 Asp. M. L. O. 34, C. A. 


200 i. Custom that outgoing tenant should 
h i vc crop — Good custom .] — Pound agree- 
able to a local usago in East Lothian, 
that a tenant of a farm there is entitled 
to dispose for his own use of a turnip 
crop, raised during the last year of liia 
lease. — Hamilton v. Reid’s Trustees 
(1S24), 2 Sli. (Ct. of Sess.) 611. —SCOT. 

200 il. .1 — On tho ontry of a 

tenant to a farm the greater part of tho 
arable land was In old posture. The 
lease was for lifteen years from Whit- 
sunday, 1846, 8c therefore expired at 
WJdt-Sunday, & separation of the crop, 
1861. In Mar. of that year the tenant, 
for the first time, took a crop off a 
field of old pasture. In an action by tho 
landlord against tho tenant for payment 
.of this crop, Sc alternatively for damages 
for miscropping : — Held: (I) the crop 
belonged to the tenant, although he had 
ulready fifteen crops of grass oil the 
field ; (2) the statements were not 

relevant to support the conclusion for 
damages. — Baird v. Harper (1865), 3 
M. 543. — SCOT. 

200 ill. Tenant from, year to 

year J — In the county of Westmeath, 
the outgoing tenant is entitled, by the 
custom of the country, to seven-eighths 
of wheat, to two-thirds of oats. Sc all 
potatoes, but not to hay ; Sc tenants 
from year to year are within the custom. 
Semble : the tenant is so entitled, 
whether he has paid up all rent to the 
time of quitting or not, or whether ho 
lias been ejected or has given up peaceable 
possession. 

The outoing tenant is not entitled to 
any portion of the crops sown after tho 
expiration of a notice to quit. — 
Cunningham v. Uniackk (1842), Arm. 
M. Sc O, 393. — IR. 

m. Excluded by stipulation in 

lease — Custom in Upper Canada .] — 
Where there is a stipulation in a lease 
for a term certain that the lessee shall 
deliver up all the lands at the expiration 
of the lease, all question as to a custo- 
mary right of the way-going crop is 


excluded. Semble : there is no custom 
of the country as to the way-going 
crops in Upper Canada. — B urro wes t?. 
Cairns (1846), 2 U. C. R. 288.— CAN. 

n. 8. P. Kaatz v. White (1869), 19 
C. P. 36.— CAN. 

o. Custom that tenant removing at 
Martinmas should have straw of way- 
going crop — (food custom .] — A tenant 
removing at Martinmas has the right 
to dispose of the straw of his way- 
going crop, though the tack bind him to 
consume the straw on the farm during 
his lease. — Philp v. Morton (1810), 
Humo 865. — SCOT. 

q. Agreement by tenant to leave specified 
Quantity of grass — How satisfied .] — 
Where the landlord has the stipulated 
quantity of grass left on the whole lands 
let, he cannot object to tho want of a 
relative proportion on tho particular 
farms into which the land has been 
sub -let. — Keith r. Logie’s Heirs 
(1825), 4 Sh. (Ct. of Seas.) 207.— SCOT. 


r. Tenant not to sow fall grain in 
“ all " fields cleared in first or last year 
of lease — Tenant not entitled to way- 
going crop .] — Trover for a way-going 
crop, which pltf. contended he was 
entitled to under a covenant in his lease. 
" that he should not sow fall grain in all 
fields now cleared in the first or last year 
of the lease," on proving that he had 
not sown tho grain in all The fields : — 
Held : the word “ all " must be con- 
strued *' any," Sc the lease did not 
militate against the oommon law rule. 
Sc pltf. precluded from claiming the 
way-going crop.— Gilmore v. Lock- 
hart, H. T. 0 Viet. — CAN. 


s. Whole fodder except hay <& fodder 
of last crop to be consumed on farm — 
Right to way-going straw .] — A way- 

E omg tenant, whose ish was from the 
orses Sc grass at Whlt-Sunday, 8c from 
the arable land at the separation of the 
crop from tho ground. Sc who was bound 
to consume on the farm the whole fodder 
except hay 8c the fodder of the last 


crop. Sc undertook sufficiently to culti- 
vate, labour Sc manure the land:— 
Held : entitled to the value of the 
straw remaining on tho farm at tho way- 
going Whit-Sunday, not amounting to 
more than necessary for the purposes of 
the farm until the possession expired.— 
Allen v. Berry (1829), 3 Wils. & S. 
417.— SCOT. 

t. Hasis of valuation — Valuation fi to 
be made on such fair terms as parties can 
agree ."J — An obligation on the part of 
an incoming tenant to take an outgoing 
tenant’s crop at a valuation. ** to be 
made on such fair torms as the parties 
can agree," cannot be construed to 
mean that tho valuation must bo made 
according to tho usage of tho country in 
similar bargains. — Still’s Trustees v. 
Chivas (1829), 8 Sh. (Ct. of Sess.) 9. — 
SCOT. 

u . Agreement for valuation by 

arbitration — Submission as to method of 
determination altered by landlord.] — A 
tenant was bound by his lease to make 
over to tho landlord or incoming tenant 
the whole corn Sc fodder of the last 
year’s crop, os well as the turnips & 

J iotatoes on the form, the last year of the 
ease, the value of the fodder, turnips Sc 
potatoes to be determined by arbiters. 
At the expiry of the lease the landlord 
Insisted on a clause being inserted in 
the submission, to the effect that the 
fodder, turnips 8c potatoes should be 
valued at their value for consumption 
on the farm. To this the tenant objected 
os beyond the stipulation in tho lease 
whereupon tho landlord presented a 
note of suspension Sc interdict to prevent 
the tenant from removing tho crop : — 
Held : the ct. could not interfere 
beforehand to determine the principle 
of valuation to be applied by tbe arbiters, 
8c the tenant was entitled to have the 
submission expressed in terms of tbe 
lease. — Lindsay (Trustee) v. Bell 
£1862), 1 M. 39 ; 1 Sc. R. R. 101.— 

v. .1 — A tenant was bound 

by his lease to have ten acres under 

D 2 
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201. Not affected by stipulations con- 

fined to period of holding.] — A tenant held a farm 
under a lease, containing a condition that the wheat 
land should be summer-fallowed & well manured 
for the crop, but no stipulation as to the terms of 
quitting. By the custom of the country, a tenant 


who had sown his land with wheat after a crop of 
turnips at the wheat seedness next before expiration 
of his tenancy was entitled to cut & carry away 
one-half of the wheat so sown : — Held : (1 ) as the 
condition in the lease was confined to the period of 
holding the farm, not to the time of quitting, 
there was nothing in it directly at variance with the 


turnips during the last year of his lease, 
8c for these he was to be paid by the 
proprietor or incoming tenant the value 
as fixed by arbn. : — Held : he was 
entitled to the full value of the turnips, 
viz., (1) their value to the tenant as 
feeding for the stock ; (2) their value 
1o the land through the dung made by 
the stock fed on them. — S cott v. 
Ritchie (1869), 7 Sc. L. K. 135.— 
SCOT. 

w. Parol agreement to deviate 

from preset i bed rotation .] — A lease pre- 
scribed a six shift rotation of crop, under 
wfeWi at the end of the lease three-sixths 
of the farm would have been in grass, 
one-sixth first year’s grass, the other 
second & third year’s grass. The lease 
provided t hat at the expiry of the lease 
the tenant should get payment from the 
landlord of the first & second years’ 
grass. During the currency of the lease 
the landlord & tenant vorbally agreed 
that the farm should be cultivated under 
a five shift rotation, under which, at 
the expiry of the lease, two -fifths of the 
farm were in gruss, one-fifth first 8c 
second year’s grass respectively : — 
Held : the parties, in agreeing to substi- 
tute a five shift for a six shift rotation, 
had agreed by implication that the pro- 
visions of the lease regarding payment 
for grass at the expiry of the lease should 
be superseded in favour of the rule 
applicable to a five shift rotation, & the 
tenant was not entitled to payment for 
the second year’s grass. — T aylor t>. 
duff (1869), 7 M. 351.— SCOT. 

x. Agreement tv pay for turnips 

"at valuation.”]— An incoming tenant 
was taken bound “ to pay the outgoing 
tenant for turnips 8c dung at a valua- 
tion,’’ 8c “ to leave turnips & dung at the 
end of hiB lease to be paid for in like 
manner by the next succeeding tenant.” 
At the expiry of his lease a dispute 
arose as to whether the turnips were 
to be valued at what they were worth for 
removal from the farm, or for what they 
were worth for consumption on the 
farm : — Held : they were to be valued 
at their market value, being what the 
outgoing tenant would have realised 
for them had he not been bound to 
leave them on Die farm. — C rabb 
(Erskine’h Trustees) v. Crombif. 
(1870), 9 M. 54; 9 Sc. It. R. 179- 
SCOT. 

y. Lease of orchard — Fruit of first 
year's crop not received by tenant — Right 
to way -going crop. 1 — F. held a lease of a 
farm from B. (whose factor, etc., was T.) 
for nineteon years from Whitsuntide & 
Martinmas, 1797. Among the subjects 
let were orchards, & from these F. was 
to remove at Whitsuntide, 1816. but 
not from the arable lands until the 
ensuing Michaelmas. Nearly five yearB 
after a settlement with F. & his removal 
from the farm a claim was made upon 
him by T. for the value of the fruit for 
the year 1816. F. had not got the fruit 
of the orchard crop, 1797, & thus only 
had the number of crops (nineteen) 
stipulated for by the lease. Evidence 
was also produced that a person autho- 
rised by T. had been paid by F. for the 
crop of 1816. The ct. assoilzied F. with 
expenses. — Thomson v. Forrester 
(1830), 4 Wils. & S. 136.— SCOT. 

z. Agreement that tenant should have 
“ accommodation ” for thrashing last 
crop .] — It was agreed between landlord 
8c an outgoing tenant that, after the 
removal of the latter, he should have the 
privilege of accommodation for thrash- 
ing the last crop up to the first day of 
May ensuing, on condition that the 
landlord or incoming tenant’s servants 


8c horses should be allowed accommoda- : 
tion by him during the time that they 
were working the fallow break : — Held : | 
the stipulated accommodation included 
only the use of the mill, & the tenant was ; 
not entitled to accommodation for 
horses for the purpose of conveying tho 
crop to & from tne mill. — T wekddale 
(Marquis) v. Humic (1848), 10 1). 1053. — 
SCOT. 

a. Tenant allowed to leave land in 
fall crop.] — A lease contained the words, 
“ also to allow the tenants the right of 
leaving in fall crop the samo quantity of 
land as is now in fall crop when they get 
possession,” coupled with the fact, that 
there was then a fall crop on part of the 
land, which had been sown by the Tire- 
ceding tenant & which he was entitled 
to reap : — Held : the tenants had the 
right to sow a crop during the tenancy, 
which they might reap afterwards. — 
Campbell v. Buchanan (1858), 7 C. P. 
179.— CAN. 

b. Obligation to sell on intimation — 
Verbal intimation sufficient.] — An out- 
going tenant was bound by his leafie to 
sell tho ono half or the wholo of the out- 
going crop to the landlord or incoming 
tenant, on intimation being made to the 
outgoing tenant at least six months 
before expiry of the lease : — Held : 
such intimation need not be in writing, 
but might bo made verbally 8c be proved 
by parol. — Duke v. Ferguson (1862), 
24 1). 547.— SCOT. 

c. Agreement that tenant should have 
right to ” corns ” — Green crops not in- ' 
eluded — Landlord's right to fallow not , 
excluded. 1 — A lease entered into at a | 
time when green crops were not grown j 
in the district gave the tenant a right j 
to the “ corns ” on the farm in the year 
of removal : — Held : this did not include 
green crop, 8c tho tenant was not en- 
titled, by growing green crop in ids last 
year on ground which the lease con- 
templated should be fallow, to plead 
that the landlord could got no fallow, 
the whole land being under ** corns.” — 
Miln v. Balhoubje (Earl) (1869), 
0 Sc. L. R. 689 — SCOT. 

d. Ilay cut more than year after 
sowing — Whether landlord or outgoing 
tenant entitled.] — Hay produced from 
grass seed, sown with white crop in 
spring, 1814, & cut in summer, 1815 ; — 
Held : to belong to the landlord, 8c not 
to the representatives of the deceased 
life-rent tenant, who died in June, 1815. 
- Twee i >p ale v. Somner (1816), 19 
F. C. 213— SCOT. 

e. Land prepared for hay by fallow or 

J ireen crop — Right to reap. 1— Arable 
ands were leased to a tenant for the 
full 8c complete space of nineteen years, 
8c crops from 8c after the tenant’s entry 
thereto, “ which is hereby declared to 
have been at Whit-Sunday last, 1808, as 
to the houses, yards, grass, 8c fallow 
ground, 8c to the other arable land now 
under crop at the separation of same 
from the ground”: — Held: (1) land 
being uniformly prepared for hay by a 
fallow or a green crop during the pre- 
ceding year, both of which were labori- 
ous 8c expensive operations, there was 
every reason for allowing the tenant to 
reap both as way -going crops ; (2) the 
landlord entitled to bo indemnified of 
the loss he sustained by not receiving 
possession of 20 acres of one-year-old 
grass at the Whit-Sunday of the tenant’s 
removal, there not being two-year-old 
grass upon the farm. — Lyall v. Cooper 
(1832), 11 Sh. 8c D. 96.— SCOT. 

f. Incoming tenant's right to way- 
going crop — Life-rent tenant not entitled 


to crop of year of entry.] — Under a lease 
for a life -rent three, nineteen, or fifty - 
seven years thereafter with entry 8c 
removal at Whit-Sunday : — Held : as 
under the lease the life-rent tenant was 
not entitled to tho crop of the year of 
entry, his successor in the lease was 
entitled to a way -going crop in the year 
of removal. — Harvey v. King’s Col- 
lege of Aberdeen (1845), 8 D. 151 ; 

4 Sc. R. R. 420.— SCOT. 

g. New lease granted during currency 
of old lease — Condition of farm in first 
year of new lease.] — Where, during the 
currency of a lease, a new lease is entered 
iuto, the condition of tho farm in the 
first year of the new lease affords no 
presumption as to the way -going crop to 
wliicdi the tenant is entitled at tho end 
of the renewed lease. — Hunter v. 
Miller (1862), 24 D. 1011— SCOT. 

h. Method of cultivation left to tenant's 
discretion — Right to alter method in last 
year.] — A tenant in an agricultural 
lease, which permitted, but did not 
require, a six shift rotation, 8c which 
contained an obligation to observe tho 
rules of good husbandry practised in tho 
country, followed a four or a five shift 
rotation till the last year of the louse : — 
Held : lie was entitled in the last year 
of tlie lease to adopt the six shift rota- 
tion, to tho effect of tuking a way- 
going crop, which, as regarded a portion 
of the lands, the mode of cultivation he 
had previously pursued would not have 
given him, this being within the fair 
construction of tho lease, 8c it being 
made out, on the report of a man of 
skill, that the proposed way -going crop 
was not contrary to the rules of good 
husbandry as established in the district. 
— Hunter r. Miller (1863), 1 M. 29 ; 
4 Mucq. 560.— SCOT. 

k. Threshing way -going crop.] — A 
party who had been ordained to remove 
from a farm within three weeks : — Held : 
allowed a reasonable period 8c accom- 
modation to thresh out his grain & 
dispose of his cattle. — F inlayhon e. 
Pedie (1829), 7 Sh. (Ct. of Sess.) 617. — 
SCOT. 

l. Right to use threshing -mill & 

barn.\ — Held: (1) the tenant of an 
agricultural farm under a lease expiring 
at Whit-Sunday as to houses 8c grass, 8c at 
the separation of the way -going crop as 
to the arable land, was not ut common 
law entitled to retain a threshing-mill 
in the farm -steading after Whit-Sunday 
in order to thresh the way-going crop, 
nor to tho use of a barn & stackyard 
for the purpose of Btoring same : 
(2) tenant entitled to contend that local 
custom hud modified the strictness of 
the general rule of law, but proof of tho 
custom failed. — Gatherer v. Cum- 
ming’s Executors (1870), 8 M. 379 ; 
8 Sc. R. It. 498.— SCOT. 

m. Outgoing tenant to sell crop to 
incoming tenant at valuation — Crop left 
on ground.] — A lease of a farm bound the 
tenant “ never to sell or remove off 
the lands any straw produced thereon, 
but to consume tho whole thereon for 
their melioration.” He was further 
bound to sell, if required, to the pro- 
prietor or the incoming tenant tho last 
white crop, to be reaped under the 
lease, etc., at a valuation, but, if this 
were not insisted on, “ then the tenant 8c 
his foresaids shall be entitled to dispose 
of same, inclusive of straw, as he pleases” : 
— Held : he was entitled to the value of 
the straw at a valuation from an in- 
coming tenant, who had elected to take 
the crop left on the ground. — NmsoN 
v. Howat (1883), 11 It. (Ct. of JSess.) 
182.— SCOT. 
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custom, giving him a right to a proportion of the 
wheat sown by him after turnips, & the tenant was 
entitled to the benefit of the custom, leaving the 
landlord to his remedy for breach of covenant ; (2 ) 
the incoming tenant had no right to seize a waggon 
of the offgoing tenant, who entered on the land so 
.sown after turnips, after expiration of his tenancy, 
for the purpose of taking away a moiety of a crop 
of wheat.— -H olding v. Pigott (1831 ), 7 Bing. 465 ; 
5 Moo. AcP. 427 ; 9 L. J. O. S. C. P. 125 ; 131 E. R. 
180. 

Annotation :■ -Folld. Muncey v. Dennis (1856), 1 II. & N. 216. 

202. — Excluded by termination at unusual 

date.] — A tenant, whose tenancy is determined 
after Lady Day by an agreement which is silent as 
to way-going crops, is not entitled to such crops 
under a custom which gives to the tenant such 
crops upon a regular expiration of a Lady Day 
tenancy. — T horpe v. Eyre (1834), 1 Ad. & El. 
926 ; 3 New Ac M. K. B. 214 ; 110 E. JR. 

1462. 

203. Of specified portion — Landlord’s right 

to crop on excess.] — Pltf. in trover for wheat was 
the offgoing, <fc deft, the incoming, tenant of a farm, 
of which pltf.’s tenancy had expired at the Lady 
Day before the taking of the wheat. By the custom 
of the country an offgoing tenant was entitled to 
crop one-third of the arable land of the farm with 
wheat, & to take, cut, Ac carry away that wheat 
after the tenancy had expired, this being called the 
odd mark. Pltf. had sowed 3 acres more than his 
proper odd mark by permission of the landlord, Ac 
after the wheat had been cut by pltf. deft, carried 
away the wheat in question : — Held: (1) a parol 
permission by the landlord to the outgoing tenant 
to sow more than his strict odd mark was good as 
against the landlord himself, <fc as against the in- 
coming tenant ; (2) pltf. w r as entitled to recover. — 
Griffiths v. Tombs (1833), 7 C. & P. 810. 

204. — - Tenant’s lien for seed.j — 

"When the tenancy of a farm expires, the tenant 
must give up possession of the whole of it to the 
landlord, crops Ac everything else, unless there be a 
custom of the country for the tenant to hold over 
any part, or to take any of the crops ; & the proof of 
the custom lies on the tenant. 

If the custom of the country be for an outgoing 
tenant, for what is called his odd mark, to crop one- 
1 hird of the arable in wheat, Ac to reap that/ wheat 
after the tenancy has expired, Ac the tenant so crop 
more than the proper one-third, the landlord will be 
entitled to have all which was last sown, Ac which is 
above one-third, unless it he shown that the tenant 
has a lien upon it for the sowing <fc the seed. — 
Oaldecott v. Smythtes (1837), 7 O. Ac P. 808. 

205. Fences repaired by tenant — Right to 

possession till land cleared.] — Where it appeared 
that, by the custom of the country as between out- 
going & incoming farm tenants, the former was 
entitled to a way-going share of the crop of wheat 
sow r n by him in the last year of his tenancy ; that 
ho cut the whole of such crop, Ac kept the fences of 
the field in repair until t he wiiole crop was cut Ac 
carried away: — Held: (1) in such circumstances 
the outgoing tenant had the possession in law of the 
field until the crop was carried away ; (2) his 

vendee of his share of the crop had a good defence, 
under the plea of not possessed, to an action by the 
new'’ tenant for breaking Ac entering the close in 
which the crop grew, for the purpose of carrying 
away his share. 

The only question seems to be, whother the 
possession of the outgoing tenant, which it is 
admitted continues until the crop is reaped, does 
not continue also until it is carried away. If his 
possession continues until the crop is cut, it seems 
to follow that it must continue also until he has 
done all which he has a right to do (Pollock, O.B.). 


— Griffiths v . Puleston (1844), 13 M. <fe W. 358 ; 
14 L. J. Ex. 33; 153 E. R, 148. 

Annotation ; — Reid. Re Powers, Man {sty r. Archdale (1890). 

63 L. T. 626. 

206. Custom that outgoing tenant should store 
crop in barn — Good custom.] — Lands were demised 
for one year, Ac so from year to year. In such 
a case a custom that a tenant may leave his way- 
goingcrop in the barn, etc., of the farm for a cer- 
tain time after the lease is expired Ac he has quitted 
the premises is good ; Ac as by tacit consent the con- 
tract between the parties continued beyond the 
time for which they originally contracted, all the 
rights belonging to the original contract must also 
be continued, Sc the landlord may distrain the corn 
so left for rent arrear after six months have expired 
from determination of the original term, notwith- 
standing Landlord Ac Tenant Act, 1709 (c. 18), 
ss. 6, 7 . — Beavan v . Delahay (1788), 1 Hy. Bl. 5 ; 
126 E. R. 3. 

Annotations: — Distd. Davis v. Cotmop (1814), 1 I*rice, 53. 
Apld. St. Germains v. Willan (1823), 2 B. cv V. 216. Folld. 
Knight v. Benott (1826), 3 Bing. 364. Distd. Taylerson 
v. Peters (1837), 7 Ad. & El. 110. Apld. Griffiths v. 
Puleston (1814), 13 M. & W. 358 : Re Powers, Man 1 sty r. 
Archdale (1890), 63 L. T. 62 6. Reid. Boraston v. Green 
(1812), 16 East, 71. 

207. Injunction from carrying away crop — 

Distress by landlord.] — By agreement, as well as by 
custom of the country, a tenant was to have the 
use of the barns Ac gate-rooms to thrash out his 
corn Ac fodder his cattle till the May-day after the 
expiration of his term ; his term expired at 
Michaelmas, 1824 ; he was then restrained by 
injunction from carrying off the premises corn in 
the straw ; in Jan., 1825, his landlord distrained 
a rick of corn on the premises : — Held : the dis- 
tress was valid. — K night v. Benett (1826), 3 
Bing. 364 ; 11 Moore, C, I\ 227 ; 4 L. J. O. S. 0. P. 
95 ; 130 E. K. 553. 

Annotation : — Consd. Uc Powers, Manlsty v. Archdalo 
(1890), 63 L. T. 626. 

208. Remedy o! incoming tenant — Removal ol 
crop by outgoing tenant — Holding over.] — Trover 
does not lie, by an incoming tenant to recover the 
value of the way-going crops taken by the offgoing 
tenant, w r ho continued to hold the land as tenant 
from year to year after expiration of an old lease, 
which reserved to him the right after the end of the 
term at Lady Day “ to fence in Ac preserve all such 
hard corn as should be sown on the premises the 
winter seedness preceding, so as the same exceeded 
not 29 acres, Ac w r as summer fallowed Ac well 
manured, etc., Ac at harvest to reap Ac carry aw r av 
same,” for neither is trover the proper action to try 
a quest ion as to the right to the land, nor does the 
proper reined y for mismanagement of the land 
wiien the tenant did not summer fallow, etc., during 
the former term appertain to the incoming tenant, 
but to the landlord. The incoming tenant might 
maintain an action against the offgoing tenant for 
breach of the custom of husbandry in the place, in not 
leaving one- third of the way-going crop of wheat 
sown upon a clover brush ; yet the custom of the 
country could have no place where the offgoing 
tenant held under a lease expressly making a dif- 
ferent provision in respect of the way-going crop, 
or where ho continued to hold over after expiration 
of such a lease without coining to any fresh agree- 
ment with his landlord, by which he must be taken 
to hold under the same terms. — B oraston v. 
Green (1812), 16 East, 71 ; 104 E. R. 1016. 

Annotations : — Distd. Davis v. Connop (1814), 1 Price, 53. 
Apld. Knight v. Benett (1826), 3 Bing. 364. Reid. Evans 
v. Ogilvie (1828), 2 Y. & J. 79 ; -Holding v. Pigott (1831). 

7 Bing. 465. 

209. Admittedly without right.] — 

Trover lies for corn cut by an outgoing tenant after 
expiration of his term, though sown by him before 
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Sect, 8. — Effect at outgoing: Sub-sects, 3 & 4, A. 

B, C . ; sub-wct, 5.] 

that time, it being admitted that he had no right to 
a way-going crop. — Davis v. Conn op (1814), 1 
Price, 53 ; 145 E. R. 1328. 

210. Remedy of outgoing tenant— Damages.] — 
In an action of trespass quart clausum fregit , it was 
proved that deft, had let his land to pltf. under 
terms reduced into writing. One stipulation was 
that pltf. should have a right to take two-thirds of 
the com sown & left by him growing on the land at 
his leaving it at Lady Day, the custom of the coun- 
try being that he should have the whole. It was 
also proved that deft, had refused to let pltf. cut the 
com, but had turned his labourers off the land, & 
cut & carried all into his own bams. The value of 
the com was proved to be about £285. Other 
trifling trespasses were charged in the declaration, 
to the whole of which deft, had pleaded the general 
issue. The jury found a verdict for pltf., with £315 
damages : — Held : the excess was not so large as 
not to be covered by the circumstances of the tres- 
pass as proved, & it was certainly no ground for dis- 
turbing the verdict, the jury being entitled to take 
into consideration, independently of the trifling 
damages not attempted to be justified, & for which 
the judge had directed nominal damages to be 
found, the nature of the case, & were not bound to a 
minute calculation of value. Semble : it would 
have been otherwise if the damages had been very 
excessive. Qa. : as to the effect of the agreement, 
which was for one year only, as evidence of the 
terms on which pltf. continued to hold the land after 
expiration of the year, & as to the necessary direc- 
tions to be given to the jury on such evidence. — 
Cox v, Dugdale (1823), 12 Price, 708 ; 147 E. R. 
853. 

211. Arbitration — Arbitrators making award 
without notice to parties & without evidence — 
Custom.] — A usage for arbitrations appointed to 
determine, as between outgoing & incoming 
tenants of a farm, the value of the way-going crop 
& the deductions for want of repairs of the farm 
buildings & fences, to make their award, on inspec- 
tion of the crops & premises, without notice to the 
parties & without evidence, may be good ; but no 
usage can justify the arbitrators in hearing one 
party & his witnesses only, in the absence of & 
without notice to the other party. — Oswald v. 
Obey (Eabl) (1855), 24 L. J. Q. B. 69. 


Sub-sect. 4. — Manure and Dung. 

Questions arising during tenancy. See Nos. 154 
— 161, ante. 


A, Where no Covenant. 

212. Dung left & accepted by landlord — Lia- 
bility under custom.] — Where an outgoing tenant 
left manure for the benefit of the landlord, which 
was accepted & taken by him : — Held : the law, 
without an allegation or proof of a custom of the 
country, would imply an assumpsit on the part of 
the landlord to pay the tenant the value, & the 
tenant was not deprived of that right by reason 
of his having held over after expiration of the 
term. — Martin v . Coulman (1834), 4 L, J. K. B. 
37. 

213. Allowance for foldage by custom — Ex- 
cluded by lease specifically providing for other out- 
goings.}— -By the custom of the country, the out- 
going tenant was entitled to an allowance for 
foldage from the incoming tenant. Where a 
lease specified certain payments to be made by 
the incoming to the outgoing tenant, at the 
time of quitting the premises, among which there 
was not included any payment for foldage : — 
Held: (1) the terms of the lease excluded the 
custom ; (2) the outgoing tenant was not entitled 
to any allowance in respect of foldage. — Webb 
v. Plummer (1819), 2 B. & Aid. 746 ; 106 E. R. 
537. 

Annotations : — Distd. Holding v. Pigot.t (1831), 7 Bing. 405 ; 
Hutton v. Warren (1836), 2 Gale, 71 ; Brown v. Byrne 
(1854), 3 E. & B. 703 : lit Constable & Granswick (1809), 
80 L. T. 161. Befd. Spartali v. Bcnccke (1850), 10 C. B. 
212. 

214. Meaning of “ foldage.”]— By an 

allowance for “ foldage ” I understand an allow- 
ance for the benefit to the land by the dung of 
sheep folded thereon (Bruce, J.). — Be Constable 
& Cranswick (1899), 80 L. T. 164. 

215. Custom pleaded by Incoming tenant — Effect 
of written agreement^ — To an action for trespass 
& de bonis asportatis for carrying away manure, 
etc., deft, pleaded a custom, applicable to all farms 
within the parish not being exempted therefrom 
by special agreement or otherwise, for the incoming 
tenant to enter the premises & take the manure, 
etc. Pltf. traversed the custom. At the trial deft, 
gave proof of the custom, but a steward’s book was 
produced, not signed by deft., stating the terms on 
which he held. The judge received the book in 
evidence, & directed the jury that the custom 
could not apply as the farm was held under an 
agreement, & that they should find a verdict for 
pltf. : — Held : a rule to enter a verdict for deft, 
should be granted, in effect because deft, by tra- 
versing the custom & by the form of the pleadings 
was precluded from setting up evidence of an agree- 
ment. — Evans v. Ogilvie (1 828), 2 Y. & J. 79 ; 1 48 
E. R. 840. 


210 i. Remedy of (mi pain g tenant — ' 
Trover.] — By a lease from D. to pltf. 
it was provided that if D. sold the farm 
pltf. should give up possession upon 
receiving six months notico before 
Apr. 1, & that he should have the privi- 
lege of harvesting & threshing the crops 
of the summer fallow, or the work done 
on the fallow should be paid for at a 
reasonable valuation. D. afterwards 
sold to deft., & pltf. received notice after , 
he bad prepared the summer fallow, but 
before be had sown it. He afterwards j 
sowed it with fall wheat, & gave up 
possession on Apr. 1. Neither P. nor! 
deft, elected to pay for the crop, & deft, 
converted it to liis own use : — Held : 
pltf. had never parted with the property 
in tho crop, & entitled to recover In 
trover against deft. — Harrison v. 
Pinkney (1881), 6 A. It. 225.— CAN. 

21 1 1. Arbitration — By two arbitrators d> 
oversman in case of difference — One 
award.] — A lease of a farm provided 
that the crop, etc., if taken by the in- 
coming tenant, should be valued by two 


men mutually chosen & by an oversman 
to be named by them, should they differ 
hi opinion. The arbitrators, two 
farmers, differed on some points & 
appointed as oversman a third farmer, 
who issued his award, containing the 
agreed findings of the arbitrators & his 
own on the points on which they dis- 
agreed : — Held : no improper devolu- 
tion by the oversman, as all that was 
desired, was the opinion of skilled 
persons, & that had been obtained. — - 
nivison v. Howat (1883), 11 It. (Ct. of 
Sees.) 182.— SCOT. 

PART III. SECT. 3, SUB-SECT. 4.— A. 

212 i. Dung left <Sr accepted by landlord — 
Liability under custom .] — Custom of a 
small estate not relevant to affoct the 
rulo of law that a landlord must pay for 
the dung left by an outgoing tenant 
when that matter is not regulated by the 
lease. — Allen v. Thomson (1829), 7 
Sh. (Ct. of Sess.) 784 ; 3 Sc. R. It. 311.— 
SCOT. 

n. Rung made since last wheat seed- 


time — Tenant's right to under custom. 1 — 
An out-going tenant, whose ish was from 
the houses & gross at Whit-Sunday. & 
from tho arable land at the separation 
of the crop from the ground. Sc who was 
bound to consume on the form the whole 
fodder except hay & the fodder of the 
last crop, Sc who undertook sufficiently to 
cultivate, labour & manure the land : — 
Held : entitled to tho dung made since 
the previous wheat seedtime, it having 
been the tenant’s unchallenged practice. 
Sc agreeable to the received rules of 
good husbandly in the district, to pre- 
serve the manure for tho wheat crop.— 
Allen r. Berry (1829), 4 Bli. N. S. 
520 ; 3 Wils. & S. 417 5 E. R. 185, 

H. L.— SCOT. 

o. Dung left by outgoing tenant — 
Trover by landlord.] — Manure lying in 
heaps in a barn -yard is a chattel which 
may be taken away by the outgoing 
tenant, even after his tenancy has ex- 
pired, & trover will lie for it, if held or 
taken away by the landlord. — Fosiiay 
v. Barnes (1869), 1 Han, 452. — CAN. 
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B, Where Covenant to leave Dung hut none as to 

Payment therefor . 

216. Custom as to payment excluded.] — The 

custom of the country is excluded where there is 
an express stipulation on the subject-matter to 
which it would otherwise apply, though such stipu- 
lation provides only for a part of the custom. 

A tenant held under the terms of an expired lease, 
by which it was stipulated that the tenant on quit- 
ting the farm should not sell or take away any of 
the manure in the fold, but should leave it to be ex- 
pended on the land by the landlord or his succeed- 
ing tenant. The lease contained no stipulation as 
to the tenant being entitled to payment for such 
manure. By the custom of the country, the tenant 
would have been bound not to sell or take away the 
manure in the fold, but to leave it to be expended 
on the land by the landlord or his succeeding 
tenant, & would have been entitled to be paid for 
same: — Held: (1) as an express stipulation had 
been made on the subject, the custom was excluded ; 
(2) the tenant was not entitled to be paid for the 
manure. — Roberts v . Barker (1883), 1 Cr. & M. 
808 ; 3 Tyr. 945 ; 2 L. J. Ex. 268 ; 149 E. R. 625. 

Annotations : — Distd. & Expld. Field v. Lelean (1801 ), fi 
II. &; N. 017, Ex. Oh. Distd. lie Constable & Cranswick 
(1890), 80 L. T. 104. 

C. W here Covenant to leave Dung and he paid therefor. 

217. Outgoing tenant’s rights & remedies — 
Removal by Incoming tenant — Trespass. ]— Where 


the outgone tenant had covenanted with his land 
lord to leave the manure made by him on the farm 
& sell it to the incoming tenant at a valuation, to 
be made by certain persons : — Held : the effect of 
such covenant was to give the outgone tenant a 
right of on-stand for his manure upon the farm, & 
possession of & property in it remained in him in tho 
meantime, & if the incoming tenant removed Sc 
used it before such valuation, he was answerable to 
the outgone tenant in trespass. — B eaty v. Gib- 
bons (1812), 16 East, 116 ; 104 E. R. 1032. 

218. Recovery of value — Goods sold & de- 

livered.] — An outgoing tenant, who has sold all 
manure on the farm to a proposed tenant, cannot 
recover the value of manure which he is bound to 
leave on the farm on a declaration for goods sold & 
delivered. — T yler v . Hook (1865), 2# L. T. O. & 
69; 19 J. P.326. 


Sub-sect. 5. — Live Stock. 

Leases of Animals. See Animals. 

Questions arising duripg tenancy. See p. 27, d, 
p. 28, c, f, ante. 

219. Land & sheep leased together — Covenant to 
render back sheep at end of term.] — W. was pos- 
sessed of certain sheep, & by his will devised them 
to his daughter, & made his wife extrix. ne dying, 
his wife married P., who leased the sheep with a 


PART III. SECT. 3, SUB-SECT. 4.— B. 

21 6 i. Custom as to •payment excluded. ] — 
Tn a lease which expired at Whit-Sunday, 
as to the houses 8c grass, & at the separa- 
tion of the crop from tho ground as to 
t ho arable lands, & In which tho tenant 
was obliged, “ during the currency of this 
lease, to consume upon the ground of 
tho lands tho whole straw & fodder of 
every kind, except hay produced by the 
lands, 8c to lay the whole dung thereby 
produced on tho grounds " ; — Held : the 
landlord entitled to claim, without pay- 
ing for it, the whole dung produced from 
the penult crop, which had not been laid 
upon the farm. — Wkmyss (Kart.) v. 
Wrights (1801), 12 F. C. 538. — SCOT. 


216 ii. 


1 — A tenant bound himself 


by liis lease “ to eat the fodder on the 
ground during the lease & leave tho 
fiiilzic thereon at removal,” Sc at his 
entry received without consideration 
t he dung left under the previous lease : — 
Held : hound to leave the whole dung 
& the fodder unconsumed without any 
consideration from the landlord. — 
Stirling v. Yuillk (1827), 6 Sh. (Ot. of 
Sees.) 251 ; 2 Sc. R. R. 419,— SCOT. 


whole fodder growing upon the lands, 
etc., & to leave all tho dung uncon- 
sumed In the last year of his possession, 
carefully gathered together, upon his 
getting payment of the winter dung, as 
its value shall he ascertained by two 
neutral men”: — Held: (1) “ winlor 
dung ” included all the dung made on 
tho farm posterior to the crop preceding 
the tenant’s removal ; (2) the landlord 
was liable for the value of this & for what, 
ho had carried off pending the tenant’s 
action. — Lylk v. Graham (1824), 3 
Sh. (Ot. of Sosa.) 125— SCOT. 

217 ii. Meaning of" price."] -A 
tenant getting neither dung nor Btraw 
at his entry, Sc being taken hound to 
leave a year’s dung as steelbow at his 
removal, on being allowed the “price” 
of tho dung so left- : — Held : entitled to 
its full value. — Harriot r. Halket 
(1826), 4 Sh. (Ot. of Scss. ) 452 ; 1 Sc. 
R. R. 793.— SCOT. 


217 iii. 


Amount fixed by arbitration 


216 iii. 


-.1 — An outgoing tenant was 


hound by his lease “ to use & consume 
the whole of the straw or fodder that 
shall be raised or grown on his farm in & 
upon same, & the whole dung, compost, 
or other manure made thereon, except- 
ing hay, & the straw or fodder of the out- 
going crop,” which he might dispose of 
at pleasure ; — Held : he was not entitled 
to payment for manure left on the farm 
unconsumed. — G rkig 8c Posh v. Mao- 
kay (1869), 7 Macph. (Ot. of Soss.) 1109 ; 
41 Sc. Jur. 619. — SCOT. 

p. Lessor’s rights dt remedies .] — A 
lessee covenanted to use upon the de- 
mised premises all the straw & dung 
which should be made thereupon : — 
Held : the lessor was entitled to recover 
for manure removed from the premises 
which was there at the expiry of the 
term, hut not for manure maao there- 
after, while the lessee was overholding. — 
Elliott v. Elliott (1890), 20 O. R. 
134.— CAN. 

PART III. SECT. 3, SUB-SECT. 4.— C. 

217 i. Outgoing tenant's rights & reme- 
dies — Meaning of “ winter dung .”] — A 
tenant was bound to “ consume the 


-How far binding.] — lly a document 
entitled " Proposed settlement ” be- 
tween a landlord and an outgoing tenant, 
the value of dung on tho farm was stated 
to he 5s. per cubic yard, hut this note 
was added : “ The fallow, dung, & labour 
to be left open till the incoming tenant 
is consulted.” The incoming tenant 
refusing to take tho dung at this price, 
tho matter was referred to arbn., & the 
landlord was also a party to tho refer- 1 
once. The referee fixed tho price at 4s. ; 
per cubio yard : — Held : tho outgoing , 
tenant must take the price fixed by 
tho referee. — Twekpdaljc (Marquis) r. 
Hume (1848), 10 D. 1053.— SCOT. 


217 iv. 


Lease cancelled on landlord 


selling — Tenant remaining in possession 
under buyer.] — Pltf. leased from deft, a 
farm for a term of years, with the stipu- 
lation that tho landlord might cancel 
tho lease on giving six months’ notioe, 
but in such case he was to take at a 
valuation all the manure on the land in 
excess of the usual quantity left by out- 
going tenants. The landlord, having 
Bold the land, cancelled the lease, hut 
the tenant continued in possession under 
the new proprietor at an increased rent : 
— Held : the tenant entitled to recover 
for the excess ot manure on the land 
at the time of the cancelling of tho lease. 
— Grant u. Lochead (1864), 2 L. C. L. J. 
107.— CAN. 


217 v. Right to retain straw for 

cattle.] — A tenant, imder lease with entry 
at Martinmas, was bound thereby to 
leave to the proprietor or incoming 
tenant at its expiry at Martinmas the 
dung that might be made after Jim. 15 
immediately before the expiry “ at a 
price to be paid by arbn., the lease 
requiring that all dung made previously 
should he applied to the lands. The 
lease also stipulated that no straw or 
dung of any kind that might bo grown 
or made on tho land should be sold or 
removed therefrom, but should he con- 
sumed for manure & applied to the land. 
In the district wherein the farm was the 
green crop was the only crop to which 
manure was applied. According to tho 
custom which prevailed when tne lease 
was entered into, the straw crop, with 
tho exception of a small portion reserved 
for minor uses of tho farm, was consumed 
in winter by cattle kopt in courts (few 
cattle being kept In summer 8c those on 
pasture), & tho manure so made was 
applied to the noxt year’s crop. Tho 
tenant afterwards fed cattle in courts in 
summer, & to provide litter reserved half 
of the straw crop of the previous year, 
so that when he left, the farm at Martin- 
mas there was upon it a large amount of 
manure made after tho immediately 
preceding June 15 : — Held : the tenant 
had not accumulated the straw in viola- 
tion of tho tease & was entitled to receive 
payment for the manure made from it — 
M'Ditff v. Balfour (1892), 19 R. (Ct. 
of Sess.) 440. — SCOT. 

q. Jjxndlord's right to set up parol 
agreement.] — A verbal bargain made 
nineteen years previously that, at re- 
moval, tho tenant should leave, on pay- 
ment at a certain rate, all the dung 
which might thon remain & had not 
been consumed on the land, may bo 
proved by witnesses. — Wilson v. Swan 
( 1804), Hume, 817— SCOT. 

PART HI. SECT. 3, SUB-SECT. 6. 

r. Agreement to “ have full stock on 
the farm."] — A tenant in an agricultural 
lease was bound “ always to have a full 
stock on the farm.” The tenant died, 
& his widow continued to reside on t.he 
farm along with her son, the substitute 
in the lease. The widow having died, 
the landlord applied for interdict against 
her exors., 8c also against her son “ dis- 
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Agricultuke. 


3 . — Effect at outgoing: Sub-sects. 5, 6 A: 7. 
Parts IV. A' V, Sects. 1, 2 <£-3 : Sub-sect. 1, A “ 

farm for eleven years, the lessee covenanting to 
render to P. at the end of the term a thousand sheep 
between two years shorn Sc four years shorn. After- 
wards P. gave A., who married the daughter, the 
thousand cattle to have them after the term, & the 
term expired. P. (notwithstanding his gift) sold 
the cattle to X., who took them away with him. A. 
then seized them & sold them : — Held : the sale to 
X. was good, & the grant by P. to A. of the cattle 
during the term was utterly void, for P. during or 
after the term had not either a general or special 
property in the cattle, but only an action for breach 
of covenant against the lessee if he did not deliver 
a thousand sheep, as the lessee was not bound to 
deliver the same sheep but only such a number. — 
Wood & Foster’s Case (1586), 1 Leon. 42 ; 74 
E. B. 39 ; sub nom. Wood v. Ash & Foster, 
Owen, 139, Oodb. 112. 

Annotations: — Reid. Robinson r. Macdonnell (1816), 5 
M. & S. 228 ; Wcstropp v. Elligott (1884), 9 App. (’as. 815, 
11. L. 

220. .] — P. had granted a lease of land 

with a stock of sheep for twenty years rendering 
lent, & the lessee covenanted to render back at 
expiration of the lease one thousand sheep of the age 
of three or four years, & the lessor granted all his 
cnattels A this stock of sheep to V. The sheep of 
the old stock were all spent, Sc others supplied, part 
by increase, part by purchase : — Held : (1 ) the in- 
crease of the stock of sheep went t o the lessee, but if 
the lease were of the stock with lambs, calves & 
pigs, then the increase would belong to the lessor ; 
(2) if the lease was of dead things, & anything was 
added to them for reparations or otherwise, the 
lessor should have this addition at the end of the 
term ( per Cur.)— Wood & Foster’s Case^( 1586), 1 
Leon. 42 ; 74 E. TL 39 ; sub nom. Wood v. Ash & 
Foster, Owen, 139 ; Oodb. 112. 

Annotations: — Refd. Robins-on r. Macdonnell (1816), 5 
M. & S. 228 ; Wcstropp r. Elligott (1884), 9 App. Cus. 815, 
II. L. 

221 . Covenant to leave same number at end 

of term.] — A lease contained a covenant by the 
tenant to leave on the premises at the end of his 
tenancy the same quantity of live & dead stock as 
w as there at the commencement. Specific perform- 
ance of this covenant wtls refused. — E ly (Dean Sc 
Chapter) v. Steward (1740), Barn. Ch. 170 ; 27 
E. B. 600. 

222. Agreement to keep farm properly stocked.] 

— An injunction will not be granted to restrain a 
threatened breach by a tenant of a stipulation in a 
farming agreement, requiring him to keep on the 


farm a proper Sc sufficient stock of sheep, horses, & 
cattle, as this w ould be in effect a judgment for speci- 
fic performance. — Phipps v. Jackson (1887), 50 L. J. 
Ch. 550; 35 W. B. 378; 3 T. L. B. 387. 

223. Landlord’s covenant to take over sheep at 
valuation.] — A tenant, in a letter offering to take 
a lease of a farm for ten years from 1897, stipulated 
that at his “ way-going at expiration of the lease ” 
the landlord should take over the sheep at a valua- 
tion. The lease contained a clause that it should be 
forfeited for non-payment of rent, Sc the tenant 
having failed to pay five half-years’ rent, the land- 
lord put an end to the lease in Feb., 1902, & refused 
to take over the sheep : — Held : “ way-going ” 
must be taken to mean legal expiration of the lease, 
Sc the landlord on the tenant’s default was not. 
bound to take over the sheep. — Breadalbanh 
(Marquess) v. Stewart, [1904] A. C. 217, H. L. 

224. Covenant to fold sheep.] — A lease provided 
that the tenant should, during the term, fold his 
flock of sheep which he should keep on the demised 
premises, under a penalty if he omitted so to do 
Held : this amounted to a covenant to keep a flock 
of sheep upon the premises. — Webb v. Plummer 
(1819), 2 B. & Aid. 746 ; 106 E. B. 537. 

Annotations : — Distd. Holding v. Plgott (1831), 7 Bing. 465. 
Consd. Hutton r. Wurren (1836), 1 M. & W. 466 ; Spartali 

r. Bcneeke (1850), 10 (’. B. 212 ; Brown v. Byrne (1854), 
3 E. & B. 703 ; lie Constable & Cranswiek (1899), 80 
L. T. 164. Mentd. Wooler v. Knott. (1876). 1 Ex. I). 124. 


8ub-sect. 6. — Drainage. 

Questions arising during tenancy. /SVcNos. 105, 
166, ante. 

225. Custom for outgoing tenant to recover cost 
from landlord — Good custom.] — It is not an un- 
reasonable custom that a tenant, who is bound to 
use & cultivate his farm according to the rules of 
good husbandry Sc the custom of t he country, should 
be entitled on quitting the farm to charge his land- 
lord with a certain portion of the expense of the 
necessary drainage of the farm done without his 
landlord’s consent or knowledge. — Mousley v. 
Ludlam (1851), 21 L. J. Q. B. 64 ; sub nom. Lun- 
lam v. Mousley, Saund. Sc M. 38 ; 18 L. T. O. 8. 
121 ; 15 Jur. 1107. 


8ub-sect. 7. — Improvements. 
See cases infra . 


plenishing the farm ... & from carry- 
ing into effect an intended sale of the 
whole stacking & farm implements ” : — 
Held : so broad an interdict could not be 
granted, there being no proof of an 
intention to displenisb the farm, & the 
son having consigned a year’H rent. — 
Edmond r. Abel (1862), 24 J). 559. — 
SCOT. 

s. No express provision in lease to 
take over stock — Whether custom can be 
read into lease.] — A tenant, who had 
jossessed a sheep farm under a formal 
ease embodying certain estate rcgnla- 
ions, applied for a renewal of his lease by 
etter : — Held : the fact that the tenant 
had in the negotiations subsequent to 
the exchange of the missives repudiated 
any intention to be bound by the mis- 
sives, did in t ; revent him from main- 
taining that t l.e estate regulations as 
regarded taking over of sheep stock at 
the termination of the lease formed, on a 
true construction of the missives, part 
of the contract between him & the 
landlord. 

If the tenant were able to prove a 


universal & clear custom in regard to 
the stock to be taken over by the land- 
lord at the termination of the lease, such 
custom might bo read into missives 
containing no express provision on the 
subject as part, of the lease (Lord 8n\w). 
— Stewart r. Maclaine (1899), 37 Sc. 
L. It. 623 — SCOT. 

t. Agreement to leave sheep stock at 
valuation — Basis of valuation.] — A lease 
of a farm provided that the tenant 
should, at the end of the lease, leave the 
sheep stock on the farm to the pro- 
prietor or incoming tenant at a valua- 
tion to be fixed by arbn. : — Held : (1) it 
was the duty of the arbiter to value the 
sheep upon the basis of their value to 
an occupant of the farm in view of the 
arbiter’s estimate of the return to be 
realised by such occupant from them, 
in accordance w ith the course of prudent 
management, in lambs, wool Sc price 
when ultimately sold, Sc not upon the 
basis either (1) of market value only, or 
(2) of the cost Sc loss which would be 
involved in the re-stocking of the farm 
with a like stock if the then present 


sheep stock were removed ; (2) the 

arbiter entitled to take into account 
both current, market prices & the 
special qualities of the sheep, both tn 
themselves Sc in their relation to the 
ground, which in hiB opinion would 
tend either to enhance or to diminish 
the return to be realised from them by 
an occupant of the farm. — W illiamson 
r. Stewart, f 1912] S. C. 235; 49 

Sc. L. K. 170.— SCOT. 

PART III. SECT. 3, SUB-SECT. 7. 

u. Agreement to pay for improve - 
menU — What are — New house replacing 
old one.] — A new bouse, if not Inade- 
quate to the size of tho farm, though 
larger than tho old one, which had 
become ruinous : — Held : a melioration, 
Sc to be paid for at the end of the lease 
by the landlord, who was bound by the 
lease to pay for meliorations. — D ucat 
v. Aboynk (Countess) (1803), 13 F. C. 
220— SCOT. 

v. Wooden chalet. 1 — M. 

under a lease for nineteen years became 
tenant of the arable 8c grazing farm o 



Part V. — Compensation. 
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Part IV. — Distress and Execution. 

See Distress ; Execution. 


Part V. — Compensation. 


Sect. 1. — BY AGREEMENT. 

Outgoings in general.]— Sec Nos. 167— 171, 173 
—176. 

Tillages.]— Sec Nos. 177, 185—191. 

Way-going crops.] — See Nos. 192—198, 208— 

211 . 

Live stock.] — See Nos. 219—224. 

Manure & dung.]— See Nos. 217, 218. 


Sect. 2.— BY CUSTOM OF THE COUNTRY. 

Outgoings in general.] — See No. 172. 
Tillages.]— See Nos. 178—185. 

Way-going crops.] — See Nos. 199 — 207. 


Manure & dung.] — See Nos. 212 — 216. 
Drainage.] — See No. 225. 

Sect. 3.— BY STATUTE. 

As to the Act now in force, see note, p. 5, ante . 

Sub-sect. 1. — Right to Compensation for Im- 
provements. 

A . Who may claim Compensation. 

226. Trustee in bankruptcy— Disclaiming.]-- A 

trustee in bkpcy., who has disclaimed, cannot claim 
compensation for improvements under A. H. Act, 
1883. — Schofield v. Hincks (1888), 58 L. ,T. Q. B. 
147 ; 60 L. T. 573 ; 37 W. R. 157 ; 5 T. L. R. 101. 


G., any dwelling houses or offices built 
by him to be taken up on expiry of the 
term, at thoir t hen value, not exceeding 
£200. M. erected a stone cottage, 
certain offices Sc a wooden chalet. The 
landlord objected to pay for the latter : 
— Held : the wooden chalet was to bo 
included in the valuation. — Murray v. 
Campbell (1879), 0 11. (Gt. of Sess.) 
1163.- SCOT. 

w. Excludes local custom .] — 

Provisions in articles of lease as to 
buildings : — Ucta : to supersede an 
alleged locul custom as to remuneration 
by the tenant for meliorations thereon. — 
Gordon r. Thomson (1831), 9 Sh. (Gt. 
of Hess.) 735 ; 4 Sc. K. it. 303.— SCOT. 

x. — — JAnhility of landlord's exe- 
cutors under. ] — A. leased a farm to pltf., 
& it was agreed that pltf. should at 
the term of entry take off the houses on 
tiie farm from the outgoing tenant C,, 
who held under a lease granted by B., 
the father of A., & pay the appreciated 
value thereof above the dead or lying 
inventory, & that A. should, at the 
term of the tenant's removal, pay him 
a sum not exceeding one year’s rent as 
the value of the meliorations, including 
the value of the houses so paid for. A 
valuation was made as between pltf. & 
C. with the full knowledge of A.’s 
factor, who suggested & obtained various 
reductions in the amount payable. A. 
died during the currency of pltf. ’s 
term : — Held : his exors. were liable to 
repay to pltf. one year’s rent, the value 
of the meliorations exceeding that 
sum. — H pncik v. Young (1857), 19 D. 
965.— SCOT. 

. — In the lease of a 
farm, the incoming tenant bound him- 
self to pay to the outgoing tenant any 
sums ho might, he entitled to for 
meliorations, & the landlord bound him- 
self, his heirs & successors, in respect 
thereof, to take the buildings on the 
farm at the expiry of the lease, on a 
valuation not exceeding a certain sum. 
The landlord having died during tho 
currency of the lease : — Held : tho 
landlord’s obligation transmitted against 
his general representatives, & the exors. 
were not entitled to a declaratory 
judgment, as against the tenant, that 
the personal estate was not liable. — 
Walker v . Masbon (1857), 19 B. 1099. 
—SCOT. 

z. Improvements destroyed by 

fire during tenancy.] — A lease of a mill 
stipulated that, within two years, the 
tenant should spend not less than £800 
in repairing, renewing & adding to the 


machinery & thereafter maintain it in 
| good repair, Sc on his leaving the whole 
machinery so renewed In good working 
order, the proprietor should he bound to 
pay him £400 at the end of the lease. 
The tenant, at the commencement of his 
lease, spent upwards of £800 on tho 
machinery. During the currency of the 
lease the mill & machinery were de- 
stroyed by fire, the machinery being at 
that, time in first rate working order, & 
worth more than £800 : — Held : tho 
tenant having fulfilled his obligations, 
his inability, in consequence of a 
dam nun fatale , to hand over the machi- 
nery to the landlord, did not relieve tho 
landlord from his obligation to pay the 
stipulated £400. — Scott (Duke of 
Hamilton Trustees) v. Fleming 
(1870), 9 M. 329.— SCOT. 

a. Cannot be set off against 

landlord's claim for repairs. 1 — An agri- 
cultural tenant died in tho fifth year of a 
nineteen years’ lease. The landlord 
obtained a decree against the exors. 
(whom he refused to accept as tonarits) 
for the expenses of repairing fences & 
buildings, which the tenant was bound 
to keep up. Tho exors. set off pro tanto 
against the landlord's claim the value 
of unexhausted increases Sc improve- 
ments, by which he was lucratus in 
consequence of the premature deter- 
mination of the. lease : — Held : tho 
meliorations could not be pleaded in 
compensation against the landlord’s 
claim. — Scott r. Hepburn (1876), 3 
It. (Ct. of Sess.) 816.— SCOT. 

b. Who can enforce — Creditors 

of bankrupt tenant.] — A landlord lot a 
farm for twenty-one years, on condition 
inter alia of the tenant expending 
£1,100 in erecting a steading to ho 
repaid at the end of the lease ; the 
tenant laid out £600, & within three 
years, having become bkpt. & fled the 
country, decree of removal was pro- 
nounced for desertion. Sc it did not 
appear that the landlord was lucratus. 
In a question with the creditors of the 
tenant : — Held : the landlord was not 
liable to repay the £600. — Morton v. 
Montgomerie (1822), 1 Sh. (Ct. of. Sess.) 
344. — SCOT. 

c. Trustee for benefit of 

creditors .] — Duff v. Fife (Earl) (1852), 
1 Stuart, 271.— SCOT. 

d. Bankrupt tenant.] — A 

lease was prematurely brought to a close 
by the sequestration of the tenant : — 
Held : he had no claim for compensation 
for improvements, by which the landlord 
was lucratus. — Walker i\ McKnioht 
(1886), 13 II. (Ct. of Sess.) 599.— SCOT. 


e. Parc l agreement — Lease in 

uniting.] — An action for repairs done 
on a farm under an alleged verbal agree- 
ment that such improvements should be 
paid for by the landlord : — Held : not 
maintainable, there being no stipulation 
in the lease as to improvements, & the 
tenant could not qualify or add to the 
written instrument. — Losek v . Kezar 
(1856), 5 C. 1\ 234.— CAN. 

f. Landlord's right to set off arrears of 
rent. | — A granted a leaso in 1801 to B., 
on the expiration of which in 1823 B. 
became entitled to £95 as meliorations. 
The lease was then renewed for nineteen 
years by C. t A.’s successor, 8c payment 
was postponed till Whit-Sunday, 1842. 
The sum of £95 was claimed by the 
following xiersons ; (1) C. on the ground 
that thoro were due under the original 
lease arrears of rent by B. to the amount 
of £71, & that the renewed lease con- 
tained a covenant that thoso arrears 
should be postponed until the valua- 
tions became payable: (2) D., who 
claimed under a disposition in favour of 
his creditors made by B. ; (3) E. as 
assignee of the ronewod lease : — Held : 
D. entitled to the sum of £95 . — Duff 
v. Fife (Earl) (1852), 1 Stuart, 271. — 
SCOT. 

g. Tenant cannot retain farm as 
security for improvements.] — Defenders 
laid out large sums in permanent im- 
provement of property, & built a new 
farm on stead at a cost of £400 : — 
Held : as bond fide lessees they wore not 
entitled to retain tho farm until they 
had been reimbursed the above outlay. 
— Turner v. Turner (1811), Hume, 
854 —SCOT. 

h. Farm sold under mortgage — Claim 
by party in possession.) — A farm, over 
which there was a registered mtgo., was 
duly sold in execution of a judgment 
obtained on the mtge. by the mtgee. Sc 
was purchased by that person. Deft, 
who was in possession of the farm, on 
being sued for ejectment pleaded that 
he had made beneficial improvements 
to the property. PItfs., when they 
bought, had no knowledge of deft.’s 
claims. Sc became mtgees. after tho 
improvements had been effected : — 
Held : deft, not entitled to claim com- 
pensation for improvements. — S. A. 
Arrocn. v. Van Staden (1892), 9 S. C. 
95 ; 2 C. T. It. 41.— S. AF. 

PART V. SECT. 3, SUB-SECT. 1.— A. 

j. Tenant abandoning least on land- 
lord's failure to fence.] — A tenant under 
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Sect 3 . — By statute : Sub-sect, l, & 

827. Tenant for less than from year to year.] — A 

tenancy from year to year or longer is within A. H. 
Act, 1883, notwithstanding that it does not possess 
every incident of an ordinary tenancy from year to 
year. 

A tenant is not entitled to compensation under 
the Act if his tenancy is less than a tenancy from 
year to year (A. L. Smith, L.J.). — King v . Evers- 
field, fl897] 2 Q. B. 475 ; 66 L. J. Q. B. 809 ; 77 
L. T. 195 ; 61 J. P. 740 ; 46 W. R. 51 ; 13 T. L. R. 
571 ; 41 Sol. Jo. 712, C. A. 

Annotation Refd. Lewis v. Baker (1906), 75 L. J. K. B. 

848, 0. A. 

B. Who is Liable for Compensation . 

228. Executors of landlord.] — Semble: theexors. 
of a landlord do not come within the definition of 
“ landlord ” in A. H. Act, 1883, except so far as 
they are parties to proceedings for compensation. — 
Gough v, Gough, [1891] 2 Q. B. 665 ; 60 L. J. Q. B. 
726 ; 65 L. T. 110 ; 39 W. R. 593 ; 7 T. L. R. 608, 
0. A. 

229. Purchaser taking subject to existing 
tenancies.] — A contract was made in June, 1909, 
for sale of real estate, the conditions of sale pro- 
viding that the leases or agreements under which 
existing tenancies were held could be inspected 
before the sale, & stating that the purchaser would 
he deemed to have notice of & take subject to all 
the terms of the existing tenancies, whether arising 
during the continuance or after expiration thereof. 
Before completion the purchaser discovered that a 
tenant of part of the property, t-o whom before com- 
pletion notice to quit had been given by the vendor 
with the purchaser’s concurrence, had, with the 
written consent of his landlord, planted fruit bushes 
on his holding, in respect of which, on expiration of 
his notice to quit (which would be after the date 
fixed for completion), he would have a claim for £50 
for unexhausted improvements under A. H. Act, 
1908, ss. 1, 2, or, alternatively, under the terms of 
Ills tenancy. Neither the tenant’s lease, nor the 
agreement under which compensation was claimed, 
nor the landlord’s consent, was disclosed or ab- 
stracted by the vendor before the sale, nor did the 
purchaser make any inquiry in respect thereof. 
The purchaser claimed that this sum was payable by 
the vendor, & completed without prejudice to that 
question : — Held : as the purchaser expressly took 
subject to all the terms of the existing tenancies, & 


compensation was a term of the tenancy, & as the 
purchaser must be presumed to have knowledge of 
the stat., he had constructive notice of the claim & 
was liable to pay the sum due for compensation. — 
Be Derby (Earl) & Fergusbon’s Contract, [1912] 

1 Ch. 479 ; 81 L. J. Ch. 667 $ 105 L. T. 943 ; 56 
Sol. Jo. 71. 

C, In respect of what Holdings . 

230. Agricultural Holdings (Scotland) Act, 1883 
(c. 62) — Barn, barn-yard & cot-houses — Uncon- 
nected with agricultural land.]— The terms of s. 35 
of the above Act give rise to serious doubts whether 
the bare possession of a barn, barn-yard, & cot- 
houses unconnected with any land, pastoral or agri- 
cultural, is possession of a “ holding ” recognised by 
the Act (Lord Watson). — Black v. Clay, [1894] 
A. C. 368 ; 71 L. T. 446 ; 6 R. 362, H. L. 

Annotation: — Refd. Morley v. Carter, [1898] 1 Q. B. 8. 

231. Allotments & Cottage Gardens Compensa- 
tion for Crops Act, 1887 (c. 26) — Land not culti- 
vated as garden.] — Held : a piece of land less than 
two acres in extent, occupied Dy a seedsman for pur- 
poses of his business, & having in it vegetables, 
fruit & trees, & flowering plants which he sold, was 
not “ cultivated as a garden,” & was notan “ allot- 
ment ” within s. 4 of the above Act. — Cooper v. 
Pearse, [1896] 1 Q. B. 562 ; 65 L. J. M. C. 95 ; 74 
L. T. 495 ; 60 J. P. 282 ; 44 W. R. 494 ; 40 Sol. Jo. 
376. 

232. Agricultural Holdings Act, 1908 — Farm let 
with inn under one agreement — Separate business.] 

— Where under a single agreement of tenancy at an 
entire rent a farm is let together with an inn, upon 
which a business entirely separate from the farm is 
carried on, the subject of the letting is not a “ hold- 
ing ” within s. 48 of the above Act, in respect of 
which the tenant is'entitled, on the expiration of 
his tenancy, to claim compensation for improve- 
ments under the Act . — Re Lancaster & Mac- 
namara, [1918] 2 K. B. 472 ; 87 L. J. K. B. 1250 ; 
119 L. T. 440; 62 Sol. Jo. 681, C. A. 

D . In respect of what Improvements, 

233. Market Gardeners’ Compensation Act, 1895 
— Tenancy current at commencement of — Im- 
provements executed before January 1, 1896.] — 

Held : Market Gardeners’ Compensation (Scotland) 
Act, 1897 (c. 22), s. 4 (which corresponded with s. 4 
of the English Act of 1895), was not retrospective, 
& did not entitle tenants under leases current at the 
commencement of the Act to compensation in re- 


ftn agricultural lease for nineteen years 
left the farm at the end of the third 
year, in consequence of the landlord’s 
failure to implement an obligation to 
put the fences Into good tenantable 
repair : — Held : the breach of the 
obligation did not entitle the tenant to 
terminate the contract of lease, Sc his 
abandonment of the farm did not 
constitute a " determination of the 
tenancy " within A. H. (Scotland) Act, 
1883 (c. 62), s. 42 . — Todd v. Bowtf. 
(1902), 4 F. (Ct. of Sess.) 435: 39 

Sc. L. It. 307 ; 9 S. L. T. 365. — SCOT. 

PART V. SECT. 3, SUB-SECT. 1— C. 

230 1. Agricultural Holdings (Scotland) 
Act ♦ 1883 (c. 62 h— Hotel <& land let 
together,] — Reid: the above Act did 
not apply to a hotel & 30 acres of land 
let together as one subject. — Mackin- 
tosh v. Lovat (Loud) (1880), 14 It. 
(Ct. of Sess.) 282 ; 24 Sc. L. It. 202.— 
SCOT. 

230 ii. — — House, garden dfr land.] — A 
tenant occupied a dwelling-house, 
garden Sc land, for which he paid a rent 
of £3 a year. The whole subjects em- 
braced an area of three quarters of an 
acre. Sc the value of the land apart from 


the house was estimated at 15s. por 
annum : — Held : the above Act did not 
apply to such a holding, in respect that 
the land was occupied as a mere 
accessory to the house, Sc the holding 
was not in the sense of s. 35 of the Act. — 
Taylor v. Moray (E^rl) (1892), 19 
R. (Ct. of Sess.) 399 ; 29 Sc. L. R. 336.— 
SCOT. 

232 i. Agricultural Holdings (Scotland) 
Act, 1908 (c. 64) — Smithy , house <b 
land.) — A landlord let to a tenant on 
yearly lease, as one subject 5c for pay- 
ment of one rent, a smithy & a dwelling- 
house. both built & maintained by the 
proprietor, along with 5$ acres of land, 
near but not actually contiguous to 
either the house or smithy : — Held : 
the subjects in question did not com- 
prise a “ holding '* in the sense of 
s. 35 (1), of the above Act. — Stormonth 
Darling v. Young, [19151 S. C. 44; 
52 Sc. L. R. 35 ; 2 S. L. T. 86.— SCOT. 

232 ii. Land with wearing mill. ] — 

Held : subjects consisting of a carding, 
spinning Sc weaving mill, Sc a house Sc 
steading with 9 acres of agricultural 
land & 3 roods of pasture, let to one 
tenant at a cumulo rent of £19 5s. 


(ol which £10 5s. effeirod to the mill 5c 
£9 to the rest of the subjects), did not 
constitute a holding within tne above 
Act. — Yool v. Shepherd, (19141 
S. C. 689.— SCOT. 

232 lii. Land used for fruit growing. 1 

— Held: land, on which wore planted 
raspberry bushes, the fruit from which 
was sold mainly to jam-makers & some- 
times outright to fruit dealers, was not a 
“ holding ** within the above Act. — 
Grewar v. Moncub’s Curator Bonis, 
[1916] S. C. 764 ; 2 S. L. T. 20 ; sub 
nom. Yeaman v. Grewar (1916). 53 
Sc. L. R. 596.— SCOT. 

232 iv. Cottage with rood of potato 

land & share in common grazing .] — 
Held : the subjects consisting of a 
small thatched cottage in a village in 
Argyllshire, with a plot of garden 
ground Sc, a byre, 5c one rood of potato 
land situated at a short distance from 
the cottage, 5c a one-fifteenth share in 
a common grazing extending to 58 
acres for the grazing of one oow, all 
let to one tenant at a cumulo rent of 
£4 4s. 6d., were a " holding ” within the 
above Act. — Malcolm v, M’Dougall, 
[1916] S. C. 283 ; 1 S. L. T. 33.— 
SCOT. 
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spect of market garden improvements executed 
before the commencement or the Act. — Smith v. 
Callander, [1901] A. C. 297 ; 70 L. J. P*0. 53 ; 84 
L. T. 801, H. L. 

Annotations : — Gonsd. Mears v. Callender, [1901] 2 Ch. 388 ; 

He Kedwell & Flint, [1911] 1 K. B. 797, C. A. Refd. 

West v. Gwynne (1911), 80 L. J. Ch. 578, C. A. ; Re 

Morse & Dixon (1917), 87 L. J. K. B. 1. C. A. 

234. -.] — A landlord in 1887 
demised a farm to deft, for a term expiring in 1901. 
The lease provided (clause 13) that in the last year 
the landlord might enter & sow certain seeds, Sc that 
the tenant should also leave gratis for the landlord 
“ all the roots remaining unconsumed in the ground, 
& also all improvements made by the tenant, & all 
cultivations, dressings, & manures, in consideration 
of no claim being made by the landlord for similar 
matters on the tenant now entering ” ; (clause 14) 
that the tenant might, at his own cost, convert into 
an orchard so much of certain meadow lands as he 
thought proper; Sc (clause 21) that A. H. Act, 
1883, should not apply to the contract of tenancy. 
Shortly after the tenancy commenced deft, turned 
part of the meadow land into an orchard, in which 
in 1901 were over one thousand two hundred trees 
(apple, pear, plum Sc cherry) in good bearing con- 
dition, Sc, though not capable of removal, worth 
some hundreds of pounds, to an incoming tenant. 
Deft, also erected ten glass-houses. One had con- 
crete sides, & its glass span roof substantially rested 
on the sides Sc could be removed without damaging 
the walls. In the case of the other houses the glass 
span-roofs were supported by Sc nailed to wide sills, 
which in turn were nailed to Sc supported by wooden 
piles driven into the ground. In these houses deft, 
grew grapes, peaches, nectarines, tomatoes, Sc 
strawberries, which he sold in Reading Sc Co vent 
Garden, carrying on the trade of a market-gardener 
with his landlord’s knowledge : — Held: (1) Market 
Gardeners’ Compensation Act, 1895, s. 4, only ap- 
plied to improvements made after Jan. 1, 1896, & 
did not assist deft. ; (2) as the glass-houses were 
erected without the landlord’s written consent re- 
quired by A. H. Act, 1883, s. 3, deft, was precluded 
from obtaining compensation for them ; (3) deft, 
was entitled to compensation for the trees. — Mears 
v. Callender, [1901] 2 Ch. 388 ; 70 L. J. Oh. 621 ; 
84 L. T. 618 ; 65 J. I\ 615 ; 49 W. R. 584 ; 17 
T. L. R. 518. 

Annotation : — Refd. Morse i\ Dixon (1917), 117 L. T. 590, 

C. A. 

235. Agreement for substituted com- 


S ensation.} — Be Smith & Devonshire (Duke), 
To. 241, poet. 

236. Tenancy from year to year.]— By 

virtue of s. 61 of A. H. Act, 1883, of which Act 
Market Gardeners* Compensation Act, 1895, ss. 1, 
3, 4, are to be read as part, a tenancy from year to 
year, under a contract) of tenancy current at the 
commencement of the last-mentioned Act, must for 
the purposes of that Act be deemed to continue to 
be a tenancy under a contract of tenancy current 
at the commencement of the Act until the first day 
on which it could be determined by notice to quit 
given immediately after the commencement of the 
Act, Sc thereafter be deemed to be tenancy under 
a contract of tenancy beginning after the com- 
mencement of the Act. Therefore a tenant from 
year to year, under a contract of tenancy current 
on Jan. 1, 1896, of a holding which was at that date 
used to the knowledge of the landlord as a market 
garden, is not, in the absence of any agreement that 
the premises should be let or treated as a market 
garden, entitled to compensation for improve- 
ments executed by him or his predecessors after 
the earliest day on which, if notice had been given 
immediately after Jan. 1, 1896, the tenancy could 
have been determined. — Re Kedwell Sc Flint & 
Co., [1911] 1 K. B. 797 ; 80 L. J. K. B. 707 ; 104 
L. T. 151 ; 55 Sol. Jo. 311, C. A. 

237. Agricultural Holdings Act, 1908, s. 2— 
“ Consent 99 — What is.] — The mere fact that fruit 
trees & fruit bushes are referred to in a lease of 
lands, with the manifest object of evading the 
common law obligation to allow same to remain 
thereon at the expiration or sooner determination 
of the lease, is in itself no evidence of any consent on 
the part of the landlord to the making of any im- 
provement comprised in Sched. I. (1) of the above 
Act within s. 2 thereof. 

Where a lease provided that if the tenant should 
plant the demised lands, or any part thereof, with 
fruit trees, bushes, or plants, Sc the tenant should 
desire to remove same at the expiration or sooner 
determination of the lease, he should be allowed 
until a specified date to remove same, provided, 
nevertheless, that if the lessors should desire to take 
Sc purchase such fruit trees, bushes, & plants, they 
should give notice to the tenant Sc pay the tenant 
the fair value thereof to an incoming tenant : — 
Held : that clause did not amount to a consent of 
the nature dealt with bv that sect. — Re. Morse 
& Dixon (1917), 87 L. J. K. B. 1; 117 L. T. 
590, C. A. 
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237 I. Agricultural Holdings ( Scotland ) 
Act , 1908 (c. 64) — Tenancy current at 
commencement of — Improvements exe- 
cuted before January 1, 1908.] — The 
words " has then executed thereon ” in 
s. 29 (2) of the above Act mean “ has 
thereafter executed thereon.” — Taylor 
v. Steel-Maitland, [1913] S. C. 562 ; 
50 Sc. L. It. 395 ; 1 S. L. T. 224.— 
SCOT. 

237 ii. Improvements tenant bound 

to execute under lease.] — A lease required 
the tenant to cultivate the lands 
according to the rules of good hus- 
bandry, & in particular to follow a 
specified rotation according to which a 
certain proportion would be in tem- 
porary pasture sown more than two 
ears before, the area thus laid down 
oing approximately equal to the area 
in similar pasture which the tenant 
received at the commencement of 
the lease. The tenant having claimed 
compensation for the temporary pasture 
at his way -going in respect that it was an 
improvement within the above Act : — 
Held : he was not entitled to compensa- 
tion, as he was only fulfilling the con- 
tractual obligation which he had under- 
taken in the lease, & as ho was only 


leaving the farm as it was at the 
beginning of the lease. — Galloway 
(Earl) r. M’Clklland, [1915] 8. C. 
1062 ; 52 8c. L. It. 822 ; 2 8. L. T 
128.— SCOT. 

237 iii. .] — By the terms of 

Ills lease the tenant of a farm was taken 
bound to cultivate the lands on a five- 
shift rotation, which involved two 
years in succession under grass, with 
the declaration that " the tenant may, 
if he prefers it, allow any portion of the 
lands specified to bo cultivated in a 
five -shift rotation to lie in grass for a 
longer period than two years, but on bis 
breaking it up ho shall bo bound to 
adhere to the rotation above prescribed, 
with this exception, that he shall be 
entitled to take two white crops in 
succession after grass which has lain 
not less than three years " : — Held : 
at the termination of his lease, the 
tenant, who had allowed certain fields 
to lie in temporary pasture for more 
than two years, was not entitled to 
compensation under the above Act 
for that temporary pasture as an 
improvement, as in laying down the 
temporary pasture he was only ful- 
filling a contractual obligation under the 
lease. — Findlay v. Munro, [19171 


S. C. 419 : 54 Sc. L. R. 316 ; 1 S. L. T. 
203 — SCOT. 

237 iv. “ Continuous good farm- 

ing ” not improvement.] — The proprietor 
of an estate let a farm by a lease, wliiob 
provided, inter alia , that the tenant was 
to farm the whole land according to the 
rules of good husbandry. On the ter- 
mination of the tenancy the tenant 
claimed compensation for unexhausted 
improvements, inter alia , for the 
increased fertility of the farm due to 
“ continuous good farming " : — Held : 
the arbiter in granting an award for 
” continuous good farming ” had acted 
ultra vireSy it not being an improvement 
specified In the above Act. — Brodif.- 
Innks v. Brown (1916), 54 Sc. L. R* 
170 ; [1917] 1 8. L. T. 49.— SCOT. 

237 v. “ Benefit "—What is.] — A 

lease contained a provision, by which the 
tenant was bound to apply to the land 
a certain amount of farmyard manure 
per acre, &, so far as he had not sufficient 
farmyard manure for the purpose, to 
make up the amount with artificial 
manure. On quitting his holding the 
tenant claimed compensation for the 
unexhausted value of artificial manure 
applied in terms of that provision. The 
landlord maintained that the tenant 
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Sect. 3. — By statute: Sub-sect. 1, E. dr F .] 

E. Effect of Agreement 

238. Agricultural Holdings Act, 1883 — Exclusion 
of procedure under — Subject-matter partly within & 
partly outside Act.] — A tenant of agricultural land 
& his landlord agreed that the land should be given 
up before expiration of the term, & that the tenant 
should receive compensation in respect of feeding 
stuffs, which was an improvement comprised in 
Sched. I. of the above Act, & of three other matters 
not mentioned in the Act. The amount to be t>aid 
was to be ascertained by two valuers appointee! by 
the landlord & the tenant respectively. In an 
action by the tenant to recover the amount agreed 
on by the valuers : — Held : (1) such an agreement 
between landlord & tenant was not prohibited by 
the above Act ; (2) the claim not being for com- 
pensation under the Act, the procedure under the 
Act did not apply to it ; (3) pltf. was entitled to re- 
cover in the action. — Newby v. Eckersley, [1899] 
1 Q. B. 465 ; 68 L. J. Q. B. 261 ; 80 L. T. 314 ; 47 
W. It. 245 ; 15 T. L. R. 151 ; 43 Sol. Jo. 205, C. A. 

Annotation :■ Consd. lie Pearson & 1’Anson, [1899] 2 Q. B. 

618. 

238. — Attempted exclusion of statutory com- 
pensation.]- -A landlord iri 1887 demised a farm to 
deft, for a term expiring in 1901. The lease pro- 
vided (clause 14) that the tenant might, at his own 
cost, convert into an orchard so much of certain 
meadow land as he thought proper, A (clause 21) 
that the above Act should not. apply to the con- 
tract of tenancy. Shortly after the tenancy com- 
menced deft, turned part of the meadow land into 
an orchard, in which in 1 901 were over one thousand 
two hundred trees (apple, pear, plum, A cherrv) in 
good bearing condition, &, though not capable of 
removal, worth some hundreds of pounds to an in- 
coming tenant: — Held: (1) as the orchard was 
planted with the landlord’s consent in writing, 
which was held to be given by the lease, deft, was 
entitled to compensation for the trees under ss. 1 «& 
3 of the above Act, there being nothing in clause 13 


of the lease (see No. 234, ante ) to exclude him from 
compensation ; (2) if clause 13 must be construed as 
excluding Meft. from statutory compensation, the 
attempted exclusion was inoperative by reason of 
s. 55 of the Act, & deft, was entitled to compensation 
for the trees. — Mears v. Callender, [1901] 2 Ch. 
388 ; 70 L. J. Ch. 621 ; 84 L. T. 618 ; 65 J. P. 
615 ; 49 W. R. 584 ; 17 T. L. R. 518. 


Annotation 
C. A. 


. Morse v. Dixon (1917), 117 L. T. 590, 


240. Market Gardeners’ Compensation Act, 1895 
— Exclusion of procedure under.] — A landlord 
agreed that he would allow the tenant of a farm, who 
was desirous of cultivating the farm as a market 
garden, a market garden valuation on his quitting 
the farm. The tenant expended large sums in 
cultivating the farm as a market garden & after- 
wards received notice to quit, but he did not give 
notice to claim compensation within the time pre- 
scribed by A. II. Act, 1883, s. 7. He claimed com- 
pensation in respect of improvements, for the whole 
of which he could have claimed under the above 
Act & Market Gardeners’ Compensation Act, 1895, 
ss. 3, 4, if he had given the requisite notice : — 
Held : the tenant could claim compensation under 
the agreement notwithstanding s. 57 of the former 
Act, which prohibited a tenant from claiming com- 
pensation, otherwise than in the manner authorised 
oy the Act, for improvements he could have 
claimed under the Act, as that sect, .applied only 
to tenants claiming under the Act, but not to a 
tenant claiming compensation under an agreement 
outside the Act. — Hr Pearson & I’Anson, [1899J 
2 Q. B. 618 ; 68 L. J. Q, B. 878 ; 81 L. T. 289 ; 63 
J. P. 677 ; 48 W. R. 154 ; 15 T. L. R. 452. 

241. Agreement for substituted compensa- 
tion.] — Fixed sums were specified in two leases 
of market gardens as compensation for the exercise 
by the landlord of a power reserved to him by the 
lease of resuming possession of any part of the land, 
on giving notice to the tenant. The tenant was 
on quitting the holding to leave all fruit trees. One 
lease provided that no allowance was to be paid to 
the tenant other than the compensation specified 


was not entitled to claim compensation 
for manure applied in terms of the lease, 
in respect that he hud received a “ bene- 
fit " in the sense of s. 1 (2) (a) of the 
above Act in consideration for that 
improvement, viz., the benefit of having 
to pay less rent than he would otherwise 
have had to pay : — Held : such an 
implied benefit was not a benefit within 
the above sect. — M'Qfatkr v. Fer • 
'OU8SON, [191 1) 8. C. 640 ; 48 Sc. L. R. 
660 ; 1 S. L. T. 295.— SCOT. 

237 vi. .1 — A tenant 

under a lease, entered into before the 
abovo Act, claimed compensation under 
that Act for an improvement in respect of 
temporary pasture laid down by him in 
carrying out the system of cultivation 
imposed on him by the lease. The land- 
lord maintained that, if compensation 
fell to be awarded, the arbiter must 
set against it the temporary pasture 
handed over to the tenant free of charge 
on his entry as being, in terms of 
s. 1 (2) (a) of the Act, a “ benefit ” 
which the landlord had given or allowed 
to the tenant in consideration of his 
executing the improvement. There 
was no reference in the lease to the tem- 
porary pasture received by the tenant 
on his entry : — Semite : this temporary 
pasture must be taken into account 
as being a “ benefit " under the 
above sub-sect. — Galloway (Karl) v . 
MTellanp, [1915] 8. C. 1062 ; 52 

Be. L. R. 822 ; 2 S. L. T. 128.— SCOT. 

237 vii. .] — A tenant 

entered a farm in 1882 & continued ids 
occupation thereof under a new lease 
granted in 1901. The lease provided a 


five-course rotation for the worked land, 
but contained this clause: “ Declaring, 
however, that the tenant may, if he 
prefers it, allow any portion of the lands 
specified to bo cultivated in a five -shift 
rotation to lie in grass for a longer 
period than two years, but on his 
breaking it up he shall be bound to 
adhere to the rotation above pre- 
scribed with this exception, that he 
shall he entitled to take two white 
crops in succession after grass which 
has lain not less than three years.” 
At his outgoing the tenant left a 
large amount of temporary pasture, 
& claimed compensation therefor under 
the above Act. Semite : ( 1 ) the right 
given to take two white crops in succes- 
sion off land, which had been three yoars 
in grass, was not a benefit allowed by the 
landlord to the tenant under s. 1 (2) (a), 
of the Act ; (2) a benefit consisting in 
temporary pasture received at the com- 
mencement of the lease would fall to be 
estimated as at the beginning of the 
last lease, not as at the tenant’s first 
entry to. the lands, e.Q.. in this case in 
1901 & not in 1882. — Findlay v. 
Mijnro, U9171 8. C. 419 ; 54 8c. L. It. 
316 ; 1 S. L. T. 203.— SCOT. 

237 viii. ” Dissent "—What is.]— 

Under a lease, dated May, 1892, of a 
farm of 150 acres let, “ primarily as an 
agricultural subject,” the tenant was 
” entitled to use all or so much of the 
land ” as ho might think proper for the 
purposes of a market garden, but sub- 
ject to conditions, including a condition 
as to rotation of crop, which permitted 
only two years’ continuous cultivation 
of market garden produce. The tenant 


annually kept 50 acres, but not always 
the same 50 acres, under cultivation as .i 
market garden. In 1902 he proceeded 
to erect a forcing-house for the produc- 
tion of early rhubarb, the process 
being that tho rhubarb stools were 
forced iu tho house & then transplanted 
to the fields whore they remained for 
from three to five years. While the 
forcing-house was being erected the land- 
lord’s factor wrote to the tenant inquir- 
ing as to his intentions, & advising him 
that tho conditions of tho lease would 
be ” strictly enforced.” The house was 
completed, & rhubarb was cultivated 
until the expiry of tho lease In 1911, 
when tho tenant claimed compensation 
for improvements on his holding under 
tho above Act in respect of the forcing - 
house erected by him & of rhubarb 
stools left in the ground : — Held : 
(1) tho fact that the ground cultivated 
had varied from time to time did not 
prevent the 50 acres under cultivation 
at the expiry of the lease from being a 
market garden within s. 29 of the Act. 
for the purpose of a claim for compensa- 
tion for improvements ; (2) tho factor’s 
letter was a ” notice of dissent ” within 
s. 29 (2), in so far as the improvements 
claimed for were in contravention of 
the lease ; (3) the tenant was entitled 
to compensation for tho rhubarb, but 
only if & in so far as the cultivation had 
not been in contravention of the terms 
of the lease, & for the forcing-house, but 
only if & in so far as it constituted 
an improvement in connection with 
such a cultivation. — Taylor v. Steel- 
Maitland, [19131 8. C. 562 ; 50 8c. 
L. R. 395 ; 1 S. L. T. 224.— SCOT. 
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therein. By the other lease the compensation 
specified was expressed to be “ in lieu of ” compen- 
sation to which the tenant might be entitled under 
A. H. Act, 1883 : — Held : the tenant was entitled 
under Market Gardeners’ Compensation Act, 1895 
(which was to be read and construed as part of 
A. II. Act, 1883), to compensation for trees planted 
in 1890 in addition to the compensation specified 
in the leases . — He Smith & Devonshire (Duke) 
(1900), 22 T. L. R. 019, C. A. 

242. Agricultural Holdings Act, 1900 — Attempted 
exclusion of statutory time for claim.] — Resp., a 
tenant fanner of applt., gave notice in the terms of 
his lease of his intention to terminate his tenancy 
at Nov. 28, 1908. Upon Nov. 9, 1908, he sent to 
applt. notice of his claim for compensation for im- 
provements, in the terms of A. II. (Scotland) Acts, 
1883 (c. 02) to 1900 (c. 50), & upon Nov. 20, sent an 
amended claim. An arbiter was appointed, but 
applt. applied for an interdict t-o prevent the arbi- 
ter from acting, on the ground that resp. had lost 
his right to compensation by virtue of the following 
provision embodied in the lease : “ Provided always 
that no claim for compensation under the Acts, or 
under these conditions, shall be made by the tenant 
later than one month before the determination of 
the tenancy ” : — Held: the clause in the agree- 
ment was void, for it attempted to deprive resp. 
of the right to compensation under A. II. Act, 1900, 
under which he was entitled to make his claim up to 
the last day of the tenancy. — Cathoart v. Chal- 
mers, [1911] A. 0. 210 ; 80 L. J. P. C. 143 ; 104 
L. T. 355, II. L. 

243. Agricultural Holdings (Scotland) Act, 1908 
(c. 64) -Attempted exclusion of statutory arbitra- 


tion.] — Applt. was tenant of a farm under a lease 
containing the following clause : “ Applt. binds- 
himself at the expiry of his lease to leave the sheep 
stock on the farm to the proprietors or incoming 
tenant according to the valuation of men mutually 
chosen with power to name an oversman ” : — Held : 
the valuation of the sheep stock was referred to 
“ arbn.” in Scottish law & fell within s. 11 (1) of 
the above Act, which sect, superseded the provi- 
sions of the lease. — Stewart v. Williamson, [1910] 
A. C. 455 ; 80 L. J. P. C. 29 ; 102 L. T. 551, H. L. 

F . Counterclaim by Landlord . 

244. Breach of agreement to consume crops on 
land —Stacked crops destroyed by fire.] — By an 

agreement for letting a farm the tenants agreed 
to stack upon the premises all crops of hay & straw 
arising from the farm, & to consume on the farm all 
hay, straw, chaff, & green crops arising therefrom, 
& to carry out & spread upon the farm in regular 
succession all dung & manure arising therefrom. 
During the continuance of the tenancy a quantity 
of hay & straw stacked on the farm was destroyed 
by an accidental fire : — Held : upon termination 
of the tenancy, the landlord was not entitled, in 
answer to a claim by the tenants under A. H. Acts, 
1883-1890, in respect of unexhausted improve- 
ments, to claim compensation for the loss of the 
manurial value of hay & straw so destroyed as a 
breach of the agreement, as the contract only re- 
lated to such crops as were in existence & capable of 
being stacked upon the farm <fe consumed thereon. 

Hull & Meux (Lady), [1905] 1 K. B. 588 ; 
74 L. J. K. B. 252 ; 92 L. T. 74 ; 53 W. R. 389 ; 21 
T. L. R. 220 ; 49 Sol. Jo. 222, C. A. 
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242 i. Agricultural Holdings ( Scotland ) 
Act, 1900 (c. 60 ) — Exclusion of statutory 
compensation .] — It wan provided in the 
lease of a farm that with regard to 
rertuin specified improvements the 
teuantHhould receive, in lieu of the com- 
pensation provided by stat., compensa- 
tion according to a schedule annexed 
to the lease, tho amount failing agree- 
ment to bo ascertained by two arbiters, 
one to be chosen by each party, or by 
un oversman to be named by tho arbiters 
before entering on the reference, iu 
case of their differing in opinion. On 
the termination of the lease the' tenant 
served on tho landlord a notice of claim 
for compensation, setting: forth five 
separate heads of improvements, all 
of these being improvements, for which 
a tenant was entitled to receive com- 
pensation under tho above Act, while 
heads 1 to 3 belonged to the class of 
specified improvements, for which com- 
pensation was to be given according to 
the schedule annexed to the lease. 
The tenant having named an arbiter, 
&c the landlord having refused to name 
another, the Board of Agriculture, 
upon an application from the tenant, 
nominated a second to act on behalf of 
the landlord. In an action of suspension 
& interdict brought by the landlord 
against the tenant & arbiters : — 
Held : with respect to improvements 
under heads 1 to 3 statutory arbn. was 
incompetent, having been excluded by 
the agreement in the lease. — Hamilton 
Ouilvy v. Elliot (1904), 42 So. L. R. 
41.— SCOT. 

243 i. Agricultural Holdings (Scotland) 
Act, 1908 (c. 04) — Agreement for sub - 
stituted compensation .) — A lease dated 
in 1900 provided that with reference to 
A. H. (Scotland) Act, 1883, the com- 
pensation payable to the tenant on the 
determination of his tenancy should not 
exceed the rates & proportions specified 
in a schedule annexed to the lease, 8c 
that the compensation therein provided 
should be held as substituted for that 


under the Act. The schedule annexed 
to the lease provided, on the basis of 
a fraction of the “ eost " of the manure 
varying with the year of application, for 
certain specified artificial manures 
under three heads, & proceeded — 
“ IV. Other artificial manures. Ex- 
hausted by first crop — no compensa- 
tion. V. Feodiug Btutfs. For linseed, 
cotton, & rape cakes, or for other pur- 
chased substances of equal manurial 
value consumed on the farm by cattle 
& sheep & pigs during the last year of 
the lease, one-third of the value thereof. 
If consumed on permanent pasture, 
throe-sixths of the value thereof if 
applied in last year, two-sixths if in 
second last year, 8c one -sixth if in third 
last year. Exhausted in four years." 
In a note appended to tho schedule 
it was, inter alia, provided : “ From 
the amount to bo paid in compensation 
for the unexhausted manurial value of 
feeding stuffs the arbiters shall deduct 
any sum which in their opinion has been 
or Bhall be paid to the tenant on account 
of any increased award, by reason of the 
manurial value of the feeding stuffs 
consumed, put upon tho dung left by 
the tenant — field: (1) the schedule 
falling to be road as a w T hole, head IV. 
was not void under A. H. (Scotland) 
Act, 1908, s. 5, but validly precluded 
the tenant from claiming compensation 
for artificial manures, other than those 
specified, which had grown a crop ; 
(2) “ value " in head Y. meant, not 
actual cost price, nor then present cash 
value, nor residual manuriul value, but 
original manurial value — i.e., tho value 
of the manurial constituents of the 
feeding stuffs, such as nitrogen, potash, 
etc., before the feeding stuffs were 
cousumed ; (3) the tenant was validly 
precluded from claiming compensation 
for feeding stuffs of the character 
specified in head V., which were con- 
sumed on the holding (exclusive of the 
permanent pasture) prior to the last 
year of the lease ; (4) the tenant was 
entitled to compensation in respect of 
the consumption on the holding of 
feeding stuffs, the manurial residuum of 


which entered the furm-yard manure left 
unapplied to tho land by tho tenant at 
outgoing, but Bubjeet always to deduc- 
tion of such sum as might be found 
deductible under the provisions of the 
note appendod to tho schedule. — 
Brown v. Mit<tif,ll, [19101 S. C. 369 ; 
47 Sc. L. R. 216 ; 1 S. L. T. 65.— 

SCOT. 

243 ii. Attempted exclusion of statu- 

tory notice of claim.] — In a claim by 
tenants of a holding for compensation 
under the above Act in respect of drain- 
age improvements, it appeared that no 
notico iu compliance with s. 3 (1) of the 
Act had been given by the tenants to the 
landlord, but the tenants maintained 
that there had been an agreement 
under s. 3 (4) to dispense with notice. 
It was proved that, before the improve- 
ments were executed, the tenants had 
interviews with tho landlord's factor, 
at which, although the question of 
compensation or notice was never 
specifically raised, the factor was 
informed of the nature of the proposed 
work ; & that the tilos were supplied to 
the tenants under orders given by tho 
landlord's factor & were paid for by 
tho landlord, while tho cartage & tho 
laying of the drains were done by tho 
tenants at their own expense, & that 
this was the custom on the estate : — 
Held : in these circumstances an agree- 
ment to dispense with the notice re- 
quired by s. 3 (1) of the Act could not 
be inferred. — Barbour v. M’Douall, 
11914] S. C. 844.— SCOT. 

243 ill. Exclusion of statutory com - 

J iensation .) — A lease between the land- 
ord & the tenant of a farm provided 
that the value of certain unexhausted 
improvements, which the tenant at hia 
entry to the farm had received without 
payment, should form a deduction from 
any sum that might be found due to 
him as compensation on his way -going; 
— Held : the stipulation did not con- 
travene s. 5 of the above Act. — 
Buchanan v. Taylor, f 19161 S. C. 129 ; 
Sc. L. R. 86 ; 2 S. L. T. 455.— SCOT. 
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Beet 3 . — By statute : Sub-sect 1, G . cfc H . (a) 
& (b ) . ] 

G. Notice of Claim . 

245. Agricultural Holdings Act, 1883 — Compen- 
sation calculated under Agricultural Holdings Act, 

1875 .]— Held : (1) a notice by a tenant in occupa- 
tion of a tenancy, current at the commencement of 
the above Act, of a claim for compensation for im- 
provements executed after the commencement of 
the Act, was good, if giv~ under the above Act, 
though the comprne- Uon was to be based upon the 
icicles ot A.~H. Act, 1875 ; (2) the compensa- 
tion for such improvements was to be calculated on 
the basis of A. H. Act, 1875,* & not of A. H. Act, 
1883. — Smith v. Acock <1885), 53 L. T. 230 ; 49 
J. P. 789. 

246. “ Determination of tenancy ” — Hold- 

ing under custom of country.] — Where a tenant of a 
farm was entitled, under the custom of the country, 
to hold over a portion of the land for four months 
n-fter the expiration of his notice to quit the farm : 
— Held : the “ determination of the tenancy *' with- 
in s. 7 of the above Act took place when the tenant’s 
holding under the custom ot the country ended, & 
a notice of his claim for compensation, given two 
months before that time, was good . — Re Paul, Exp. 
Portaklinoton (Earl) (1889), 24 Q. B. D. 247 ; 59 
L. J. Q. B. 30 ; (51 L. T. 835. 

Annotation: — Expld. Morley v. Carter, [1898] 1 Q. B. 8. 

247. Different parts of holding expir- 
ing at different times.] — Applt., owner of a farm in 
Scotland, obtained a decree ordering resp., the 
tenant, to remove (following the stipulations in the 
lease) from the houses, grass & fallow land, at the 
term of Whit-S unday, 1892, from the arable land 
at the separation of the crop of same year from the 
ground, So from the barns & barn-yard So two cot- 
houses at Whit-Sunday, 1893. Resp. quitted pos- 
session of the houses (with the exception of the barns, 
barn-yard, So two cot-houses), So also of the grass & 
fallow lands, at the term of Whit-Sunday, 1892. 
fie thereafter, on June 0, 1892, gave applt, notice 
of a claim for improvements : — Held : there were 
three terms of removal in regard to different por- 
tions of the subject-matter of the lease, So a notice 
four months before the “ separation of the crop ” 
{or its equivalent term Martinmas) after Whit- 
Sunday, 1892, was sufficient within A. H. (Scotland) 
Act, 1883 (c. 62), s. 7, which differed only from s. 7 
of the English Act of 1883 in that the notice re- 
quired was four months instead of two. — Black v. 
■Olay, [1894] A. 0. 368 ; 71 L. T. 446 ; 6 R. 362, 
H. L. 

Annotation: — Refd. Morley v. Carter, [1898] 1 Q. 1J, 8. 


248. -.] — A tenant of a farm on a 
yearly tenancy was by the terms of his lease to 
hold the land from Feb. 2, So the buildings from 
May 1. In June, 1896, he gave notice to the land- 
lord of his intention to deliver up the land on 
Feb. 2, 1897, on which date he duly delivered up 
possession of the land. On Feb. 20, 1897, he gave 
notice to the landlord under the above Act claiming 
compensation for unexhausted improvements, So on 
May 1, 1897, he gave up possession of the buildings : 
— Held : the tenancy determined within s. 7 ofthe 
Act on Feb. 2, So not on May 1, So the notice of claim 
was too late. — Morley v. Carter, [1898] 1 Q. B. 
8 ; 66 L. J. Q. B. 843 ; 77 L. T. 337 ; 46 W. R. 77 ; 
14 T. L. R. 7 ; 42 Sol. Jo. 14. 

249. Agricultural Holdings Act, 1900 — “ Deter- 
mination of tenancy ” — Effect of agreement.] — 
Cathcart v . Chalmers, No. 242, ante . 

250. Given to agent.] — Notice to the landlord’s 
agent of a claim for compensation is primd facie 
sufficient notice to the landlord under A. H. Act, 
1883, s. 7. — Ingham v . Frenton (1893), 10 T. L. It. 
113. 

H . Arbitration . 


(a) Necessity for, 

251. Agricultural Holdings Act, 1883 — Counter- 
claim in action for rent.] — A claim for compensa- 
tion by a tenant under ss. 8, 9, 57 of the above Act, 
if disputed, must be referred to arbn. only, & cannot 
form the subject-matter of a counterclaim in an 
action for rent brought by the landlord in the High 
Ct. — Gaslight So Coke Co. v. Holloway (1885), 52 
L. T. 434 ; 49 J. P. 344. 


Annotation :- 
Q. B. 147. 


Consd. Schofield v. fflncks (1888), 58 L. J. 


252. .] — A tenant of a farm became 

bkpt., So the trustee in bkpey. having removed & 
sold a quantity of hffy in breach of an agreement, & 
disclaimed the lease, the landlord sued the trustee 
for the removal of the hay, So the trustee counter- 
claimed for unexhausted improvements : — Held : 
the counterclaim could not be sustained, as, by 
s. 8 of the above Act, arbn. was rendered compulsory 
in case of dispute between landlord So tenant. — 
Schofield v. Hincks (1888), 58 L. J. Q. B. 147 ; 
60 L. T. 573 ; 37 W. R. 157 ; 5 T. L. R. 101. 


( b ) Practice and Procedure, 

See , now, C. C. R., O. 40, So as to the Act now in 
force, see note, p. 5, ante. 

253. Appointment of referee — Jurisdiction or 
registrar — Agricultural Holdings Act, 1883.]— In a 

reference under the above Act for compensation for 
improvements, the registrar of the cty. ct. has no 
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246 i. Agricultural Holdings ( Scotland ) 
Act , 1883 (c. 62)—“ Determination of 
tenancy.' ’J — Tenants under an agricul- 
tural lease for nineteen years from 
Whit-Sunday, 1866, entered into pos- 
session on May 26, 1866, & remained 
until May 26, 1885 : — Held : the term 
Whit-Sunday ” meant May 26, or old 
term, & not May 15, or legal term, & 
notice given four months before May 26, 
1885, was good. — Hunter v. Fraser 
<1886), 13 It. (Ct. of Sobs.) 883.— SCOT, j 


for unexhausted improvements, the 
claim was not excluded. — Strang v. 
Stuart (1887), 14 R. (Ct. of Sess.) 037 ; 
24 Sc. L; R. 447.— SCOT. 


246 ill. 


-. I — A farm was lot for 


246 ii. 


-. ] — A tenant by agree- 


ment with the landlord renounced his 
lease 8c undertook to remove from the 
arable lands & grass at Martinmas, 
1885, & from the houses at Whit-Sunday, 
1886 : — Held : (1) the tenancy did not 
4 * determine ” till Whit-Sunday, 1886, 
being the date when all right of posses- 
sion under the lease ceased, & a notice 
of claim under the above Act given 
four months prior thereto was good : 
(2) though the renunciation contained 
no reference to a claim for compensation 


a term of years “ with entry at Martinmas, 
1885,” subject to the condition that the 
tenant should only get possession of the 
threshing mill “ after the landlord shall 
have done with using same in threshing 
our last year's crop.” The conditions 
of lease provided that no turnips growing 
on the farm should be sold, but that the 
whole should be consumed & made down 
into dung 8c regularly applied to the 
lands. It was further provided that the 
tenant should have right to the bam, 
threshing mill, 8c barnyard, till the 
“ term of Whit-Sunday, after the ter- 
mination ot the lease, for the purpose 
of stacking 8c threshing his way-going 
crop ” : — Held : “ the determination of 
the tenancy “ was at Martinmas, al- 
though the tenant was entitled under 
the lease to remain in occupation of the 
land under turnips, 8c a limited use of 


the barn 8c a barnyard 8c thresbing-mill 
after that date, 8c notice of a olaim for 
compensation fell to be given by the 
tenant four months before Martinmas. 
— Waldie v. Mungall (1896), 23 R. 
(Ct. of Sess.) 792 ; 33 So. L. R. 601 ; 4 
S. L. T. 42.— SCOT. 

246 Iv. Fortn of notice. ]— The notice 

required by s. 7 of tho above Act should 
contain specific information as to the 
various items, e.g., the quantity, nature, 
quality, 8c date of application of manure, 
claimed as improvements within the 
Act, such as will enable the landlord to 
judge whether he will entertain it or 
not. — Sinclair v. Brown (1892), 19 R. 
(Ct. ot Sess.) 780 ; 29 So. L. R. 052.— 
SCOT. 

PART V. SECT. 3, SUB-SECT. 1.— 

H. (b). 

263 i. Appointment of referee — Jurisdic- 
tion of sheriff — Agricultural Holdings 
( Scotland ) Act , 1889 (c. 20). 8. 2 (3).J — A 
sheriff, who has refused to appoint a 
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jurisdiction under s. 11 of the above Act or C. C. R., 
1889, O. 40, r. 7, to appoint a referee for one of the 
parties without the consent of such party, & it is 
not sufficient that such party has not expressed his 
dissent, but actual consent must be given & is a 
condition precedent to the jurisdiction of the regis- 
trar# If no such consent has been given, the power 
to appoint a referee for one party upon application 
of the other is exercisable by the judge alone under 
s. 11 of the Act, notwithstanding the above rule, & 
an award which states that one of the referees was 
appointed by the registrar, without also stating that 
the consent of the parties was given, is bad on the 
face of it. — Re Griffiths & Morris, [1895] 1 Q. B. 
866 ; 64 L. J. Q. B. 386 ; 72 L. T. 290 ; 59 J. P. 
134 ; 43 W. R. 652 ; 11 T. L. R. 235 ; 15 R. 301. 

254. Award — Particulars not specified in.}— S., 
a landlord, granted a lease to L., & stipulated that 
A. H. Act, 1883, should not apply except as re- 
garded oilcake & lime expended on the farm. L., 
on expiration of the lease, claimed compensation 
for improvements, & S. counterclaimed for breaches 
of the lease. The parties appointed referees, & 
afterwards an umpire, whose award did not specify 
the particulars as required bv s. 19 of the Act : — 
Held : the reference was only a common law re- 
ference, & was none the less so because it included 
matters within the stat., & the award was final & 
binding on the parties.— -Shrubb v. Lee (1888), 59 
L. T. 370; 53 J. P. 54. 

255. Dealing with matters outside Agri- 

cultural Holdings Act, 1883 — Prohibition.] — Deft, 
was pltf.’s tenant of a farm under a lease, which 
provided for certain allowances & compensation 
being made, at expiration of the tenancy, to the 
outgoing tenant, as to various matters which were 
not the subjects of allowance or compensation 
under A. H. Act, 1883, & it also provided that 
ss. 7 to 28, both inclusive, of that Act relating to 
procedure should apply as w'ell to any claim of the 
outgoing tenant for allowance or compensation to 
be made under the lease as to any claim under the 
Act. Subsequent to expiration of the tenancy an 
award was made in an arbn. held under the Act, 
which showed on the face of it the matters in respect 
of which the sums thereby awarded were given, & 
also that it dealt as well w ith matters winch were 
properly the subject of allowance & compensation 
dnder the Act as with matters outside the Act. On 
an application by the tenant, the cty. ct. judge made 
an order under s. 24 of the Act for enforcement of 
the award. The landlord moved for a writ of pro- 
hibition against the cty. ct. enforcing the award or 
proceeding further with the matter : — Held : as the 
award on the face of it disclosed a want of jurisdic- 
tion so far as it dealt with matters which were not 
the subjects of allowance & compensation under the 
Act, the landlord was entitled to a writ of prohibi- 
tion against enforcement of the award under s. 24 
in respect of those matters, notwithstanding the 
agreement contained in the lease & the fact that the 
landlord had by his conduct acquiesced in the exer- 
cise of jurisdiction by the cty. ct. — Farquharson v. 
Morgan, [1894] I Q. B. 552 ; 63 L. J. Q. B. 474 ; 
70 L. T. 152 ; 58 J. P. 495 ; 42 W. R. 306 ; 10 
T. L. It. 240 ; 9 R. 202, C. A. 

Annotations : — Consd. A Distd. Clarke v. Knowles, [19181 

1 K. Ji. 128. Refd. Lee v. Cohen (1891), 71 L. T. 824, C. A. i 

Alderson v. Palliser, [19011 2 K. 11. 833, C. A. ; Re Cundall 


& Vavasour (1906), 95 L. T. 483, C. A. Montd. R. t. Tris- 
tram, [1902J 1 K. B. 816, C. A. 

256. Set aside for misconduct of arbitrator 
— Rejection of evidenoe.] — Rejection of evidence by 
an arbitrator may constitute misconduct on his part 
entitling the party aggrieved to have the award set 
aside. — Williams v. Wallis & Cox, [1914] 2 K. B. 
478 ; 83 L. J. K. B. 1296 ; 110 L. T. 999 ; 78 J. P. 
337 ; 58 Sol. Jo. 536 ; 12 L. G. R. 726. 

257. Costs — As between solicitor & client — 
Agricultural Holdings Act, 1883, s. 20.] — Held : the 
referees, in a reference under the above Act, had no 
jurisdiction under s. 20, or otherwise, to order a 
party to pay costs as between solr. & client. — Re 
Griffiths & Morris, [1895] 1 Q. B. 866 ; 64 L. J. 
Q. B. 386 ; 72 L. T. 290 ; 59 J. P. 134 ; 43 W. R. 
652 ; 11T.L.R.235; 15 R. 301. 

258. Against arbitrator — Made party on appli- 
cation to set aside award — County Court (Agricul- 
tural Holdings) Rules, 1909, O. 40, r. 4 (1).}— If an 
arbitrator acting under A. H. Act, 1908, on being 
served with notice of motion to set asido his award 
appears & takes part in the proceedings, he thereby 
makes himself one of the active parties, & he may 
be ordered to pay costs. Further, if he has been 
guilty of such collusion as would entitle one of the 
parties to bring an action against him, & his 
award is set aside on the ground of misconduct of 
that kind, costs may & ought to be given against 
him, whether he appears in the proceedings in the 
cty. ct. or not. 

A cty. ct. judge set aside an award made under 
the above Act, on the ground of technical miscon- 
duct on the part of the arbitrator, & ordered tho 
arbitrator to pay appet. ’s costs. The arbitrator had 
been subpoenaed by both parties to the arbn., & he 
appeared in the cty. ct., but took no active part in 
the proceedings, nor did he endeavour to uphold his 
award. No suggestion wots made of dishonesty or 
want of bona tides on his part : — Held : in those cir- 
cumstances the cty. ct. judge was not entitled to 
order the arbitrator to pay the costs. C. C. (Agri- 
cultural Holdings) R., 1909, O. 40, r. 4 (1), winch 
provides, inter alia , that on an application under the 
above Act for an order setting aside an award on 
the ground of the arbitrator’s misconduct the arbi- 
trator shall be made a party, is not ultra vires . — 
Lendon v . Keen, [1916] 1 K. B. 994 ; 85 L. J. 
K. B. 1237 ; 114 L. T. 847 ; 60 Sol. Jo. 619. 

259. Against party setting up excessive claim 

— Although partly successful.] — A claim by a land- 
lord against the tenant of a farm for dilapidations 
was referred to arbn. under A. H. Act, 1908. The arbi- 
trator stated a special case for the opinion of the ct y. 
ct. upon the question of the tenant’s liability under 
the lease, & this question was ultimately decided 
in the landlord’s favour. The arbitrator by his 
award awarded the landlord as compensation one- 
tenth of the amount claimed, & directed that each 
party should bear his own costs of the litigation as 
to liability, & that the remainder of the costs of the 
arbn. should be borne by the landlord : — Held : the 
arbitrator was acting in the exercise of his discretion 
&, in the absence of proof of misconduct or want of 
jurisdiction, the award could not be set aside.— Gray 
v, Ashburton (Lord), T1917] A. C. 26 ; 86 L. J. K. B. 
224 ; 115 L. T. 729 ; 81 J. P. 17 ; 61 Sol. Jo. 129, H. L. 

Annotation : — Mentd. Ellesmere v. I. R. Conn**?. (1918), 34 
T. L. R. 500. h 


referee on the ground that more than clause in an agricultural loose, referring Oouuvr r. Ex. mot (1904), 7 F. (Ct. of 
fourteen days have boon allowed to to two arbiters certain questions of com- Seas.) 1115 ; 12 S. L. T. 397. — SCOT, 
elapse since the application, is not barred ponsation under the lease, applied only 257 i. Costs — Of case stated to sheriff — 
from making such an appointment upon to olaims under the lease, & was not an Agricultural holdings ( Scotland ) Act, 
a new application duly proceeded with, agreement in writing within Sclicd. II., 1908 (c. 64), Sched. II, (14).] — The ex- 
— Sinclair v. Brown (1892), 19 R, (Ct. Port II. (1) authorising the Board of penses of a case stated for tho opinion of 
of Sess.) 780 ; 29 Sc. L. R. 653. — SCOT. Agriculture to appoint under Sched. II., the sheriff by an arbiter under the above 

Part II. (4) an arbiter to act along with Act fall to bo dealt with by the sheriff, 
k. Appointment oj arbitrator — Agree- another arbiter appointed by one of the & not by the arbiter. — M’Q uater r. 
merit in writing — Agricultural Holdings parties to the lease, in pursuance of Ferousson, 11931] S. C. 640 : 48 Sc. 
U Scotland ) Act , 1900 (c. 50).]— Held: a an arbn. under the Act.— Hamilton L. R. 500; 1 S. L. T. 295.— SCOT. 
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Sect . 3. — By statute : Sub-sect, l, H. (b ) ; sub-sects . 3 

& 4. Part VI.] 

260. Appeal — Question of law.] — An appeal lies 
to a Divisional Ct. under Cty. Cts. Act, 1888 (c. 43), 
s. 120, from the decision upon any question of law 
of a cty. ct. judgo in hearing an application to set 
aside an award under A. H. Act, 1908 . — Williams 
v. Wallis & Cox, 11914] 2 K. B. 478 ; 83 L. J. 
K. B. 1296 ; 110 L. T. 999 ; 78 J. P. 337 ; 58 
Sol. Jo. 536 ; 12 L. G. R. 726. 

261. Enforcement of award — By landlord — 
Agricultural Holdings Act, 1883.] — In an arbn. 
under ss. 6, 7, 24 of the above Act, where a greater 
amount was awarded to the landlord in respect of 
waste & breaches of covenant than was awarded to 
the tenant as compensation for improvements : — 
Held : the landlord could not recover the balance 
under the procedure given by the Act. — Re Holmes 
A Formby, [1895] 1 Q. B. 174 ; 64 L. J. Q. B. 391 ; 
71 L. T. 842 ; 43 W. R. 205 ; 11 T. L. R. 91 ; 39 
Sol. Jo. 100 ; 15 R. 114, D. C. 

AnnoUdion : — Distd. lie Lloyd & Tooth, [1899] 1 Q. B. 559, 

C. A. 

See t 7iow f A. II. Act, 1908, s. 6 (3). 

262. .] — An outgoing tenant of a 
farm gave due notice of intention to claim from 
the lessor compensation for improvements under 
ss. 6, 9, 22 of the above Act, & the lessor gave due 
notice of intention to counterclaim against the 
tenant for breaches of covenant. After expiration 
of the time for giving notices of claim prescribed by 
the Act, both parties gave notices of further claims, 
some of which were in respect of matters not within 
the Act. Referees & an umpire having been ap- 
pointed in pursuance of the Act, before the refer- 
ence proceeded, an agreement in writing was made 
between the parties, by which all matters in diffe- 
rence as stated in the claims & counterclaims were 
referred to the referees & umpire already appointed 
under the Act, & it was agreed that all the matters 
should be dealt with in one award only of the 
referees or umpire. The referees disagreeing the 
umpire made an award, by which he found that a 
certain amount was due from the lessor to the 
tenant, & a larger amount was due from the 
tenant to the lessor, & awarded that the tenant 
should pay the balance to the lessor. The amount 
not being paid : — Held : leave might be given to 
the lessor to enforce the award in the same manner 
as a judgment or order to the same effect under 
Arbn. Act, 1889 (c. 49), s. 12 . — Re Lloyd & Tooth, 
[1899] 1 Q. B. 559 ; 68 L. J. Q. B. 376 ; 80 L. T. 
394, C. A. 

263. By tenant — Jurisdiction of county 

court Judge— Prohibition.] — Farquharson v. Moii- 
oan, No. 255, ante. 

204 . .] — An agreement for 

letting a farm provided for adjustment of the rights 
of the parties, on termination of the tenancy, by 
arbitrators, each party choosing one, whose joint 
decision should be binding on both parties. Under 
this agreement the parties respectively appointed 
arbitrators. The landlord refused to permit the 
arbitrator appointed by him to concur in the ap- 
pointment of an umpire. Upon an application by 
the tenant, the Board of Agriculture appointed an 
umpire, who made an award in favour of the tenant. 
Upon an application by the tenant under A. H. Act, 
1883, s. 24, the cty. ct. judge made an order that the 
sum awarded should be recoverable from the land- 


lord. The landlord formally objected to the Board 
of Agriculture before the appointment by the Board 
of an umpire, & also before the cty. ct. judge at the 
hearing of the case: — Held: (1) the arbn. never 
was one to which A. II. Acts applied, & the cty. ct. 
judge had no power to make an order under s. 24 
of the above Act ; (2) a writ of prohibition must be 
granted to restrain the cty. ct. judge & the tenant 
from proceeding in the matter of the order of the 
judge . — Re Cundall & Vavasour (1906), 95 L. T. 
483 ; 22 T. L. R. 802, C.A. 


Sub-sect. 2. — Compensation for Disturbance. 

265. Agricultural Holdings Act, 1008 — Increased 
rent demanded — Onus of proof.] — A landlord, who 
gives the satisfactory tenant of an agricultural 
holding notice to quit for the sole reason that he 
can obtain an increase of rent from another pros- 
pective tenant of equal standing, has good & suffi- 
cient cause for giving the notice to quit, & a reason 
not inconsistent with good estate management 
within A. H. Act, 1908, s. 11 (a). 

From 1895 to 1911 B. was a ^ood k satisfactory 
tenant of a market garden ; he improved the heart 
of the land by continuous high cultivation, effected 
certain improvements at his own cost, for which he 
would not receive full compensation, & had thereby 
increased the letting value of the holding. The 
landlords gave B. notice to quit for the sole reason 
that he refused to pay a further increased rent de- 
manded of him. Such further increased rent was 
not proved to have been demanded by reason of an 
increased value of the holding resulting from the 
improvements executed by B. The landlords relet 
the holding to a new tenant at the further increased 
rental demanded from, & refused by, B. : — Held : 

B. not entitled to compensation for unreasonable 
disturbance either under clause (a) or clause ( b ) of 
s. 11. 

Where an increase of rent is demanded from the 
tenant of an agricultural holding, & such demand 
results in the tenant quitting the holding, the onus 
in the first place is on the tenant to prove that such 
increase was demanded by reason of an increase in 
the value of the holding due to improvements exe- 
cuted by the tenant (Farwell, L.J.). — Re Bon nett 
& Fowler, [1913] 2 K. B. 537 ; 82 L. J. K. B. 713 ; 
108 L. T. 497 ; 77 J. P. 281, 0. A. 

266. Claim may be made verbally.] — In the 

case of the termination of the tenancy of an agri- 
tural holding by the landlord, a claim for compensa- 
tion by the tenant against his landlord for un- 
reasonable disturbance under s. 11 (d) of the above 
Act, is not required to be in writing, but may 
be made verbally. — Sylvester (Silvester) v . 
Brown (1916), 85 L. J. K. B. 1173 : 114 L. T. 930, 

C. A. 


Sub-sect. 3. — Compensation for Damage by 

Game. 

See Game. 


Sub-sect. 4. — Market Gardens. 

267. Agricultural Holdings Act, 1908 — “ In use 
or cultivation as market garden.”] — Although it is 


PART V. SECT. 3, SUB-SECT. 2. sect, by an outgoing tenant for compon- quitting the holding which the tenant 

nation : — Held : (1) “reasonable oppor- may unavoidably incur, ’ covered loss 
265 i. Agricultural Holdings ( Scotland ) tunity “ was a question of circumstances, assessed by an arbiter as duo to break - 
Act , 1908 (c. 64), 8. 10 — “ Loss or ex- the sect, not imposing any duty on the up prices at a forced sale. — B arbour v. 
pense which tenant may unavoidably tenants to give intimation to the land* M’Douall (1914), 51 Sc. L. li. 720 ; 2 
incur “ — “ Reasonable opportunity " for lord of such opportunity ; (2) “ loss or 8. L. T. 72. — SCOT. 
valuation .] — In a claim under the above expense directly attributable to . . . 
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not necessary, in order to bring a case within A. H. 
Act, 1908, s. 42 (2), that it should be proved that a 
market garden had been in existence for a course 
of years, yet the sub-sect, clearly contemplates that 
there shall be some set of circumstances known to 
the landlord existing at the statutory date which 
lead to the conclusion that the holding was “ at 
that date in use or cultivation as a market garden.” 
Where a lease of lands that had been used & culti- 
vated as a general farm was executed, leaving it 
optional to the tenant as to whether he would use 
same as a market garden or as an ordinary farm, 
but the landlord had knowledge when granting the 


lease that the tenant intended to use the lands as 
a market garden — an intention which he might 
carry out or not as he pleased — & the tenant had 
simply ploughed the greater part of the lands before 
the statutory date, intending to plant thereon fruit 
trees & fruit bushes, which he did subsequently & 
cultivated the lands as a market garden : — Held : 
there was a perfectly colourless & neutral act from 
which no inference could be drawn, excepting that 
the lands were being cultivated for some purpose, & 
the above sub-sect, had no application . — Re Morse & 
Dixon (1917), 87 L. J. K. B. 1 ; 117 L. T. 590, 0. A. 

See , also, Nos. 17(5, 233, 234, 235, 23(5, 240, 241. 


Part VI. 

As to the Act in force, see note on p. 5, ante. 

See , generally , Landlord & Tenant. 

268. Agricultural fixtures — Distinguished from 
trade fixtures — Buildings.] — A tenant in agricul- 
ture, who erected at his own expense & for the more 
necessary & convenient occupation of his farm, a 
beast-house, carpenter’s shop, fuel-house, cart- 
house, pump-house, <fc fold yard wall, which build- 
ings were of brick & mortar, A tiled, & let into the 
ground, cannot remove same, though during his 
term, <fc though he thereby left the premises in the 
same state as when he entered. There appears to 
be a distinction between annexations to the free- 
hold of that nature for the purposes of trade, & 
those made for the purposes of agriculture A better 
enjoying the immediate profits of the land, in 
favour of the tenant’s right to remove the former, 


-Fixtures. 

that is, where the superincumbent building is 
erected as a mere accessory to a personal chattel, as 
an engine, but where it is accessory to the realty, 
it can in no case be removed. — Elwes v . Maw 
(1802), 3 East, 38 ; 102 E. It. 510. 

Annotations : — Consd. Buekland v. Butterfield (1820), 2 
Brod. & Bing. 54. Distd. Winn v. Ingilby (1822), 5 B. tic 
Aid. 625. Consd. Whitehead v. Bennett (1858), 27 L. J. Oh. 
474 ; Wake v. nail (1883), 8 App. Cas. 195, H. L. ; Ward 
v. Dudley (1887), 57 L. T. 20 ; Mears v. Callendor, [1901 J 
2 Ch. 888. Reid. Steward v. Lonibo (1820), 4 Moore, O. P. 
281 ; Farrant v. Thompson (1822), 2 Dow. 8c By. K. B. 1 ; 
Trappcs v. Harter (1883), 2 Cr. & M. 153 ; Darby v. Harris 
(1841), 10 L. J. Q. B. 294 ; lie Gye 8c Hughos, Ex p. Reynal 
(1841), 2 Mont. D. & Do (i. 443 ; Wiltshear v. Cottrell 
(1853), 1 E. & B. 674 ; London 8c Westminster Loan & 
Discount Co. v. Drake (1859), 5 Jur. N. S. 1407 ; Powell 
v. Farmer (1865), 18 C. B. N. H. 168 ; Barff v. Probyu 
(1895), 64 L. J. Q. B. 557 ; Norton v. Dasbwood (1896), 
65 L. J. Ch. 737 ; Mowats v. Hudson (1911), 105 L. T. 


PART VI. 

268 i. Agricultural fixtures .] — A tenant 
who, at his own cost, makes additions 
to the houses on his farm, iH not entitled 
to dilapidate them, or carry off the 
materials at his removal. — Murray v. 
BISSET (1805), Hume, 818. — SCOT. 

268 ii. Landlord's rights on termina- 

tion of lease. I — It is optional to a land- 
lord, at the termination of a lease, either 
to order removal of houses voluntarily 
built on the farm by the tenant for his 
own uhc, or to prevent their being 
removed, without offering any indemni- 
fication ; but the tenant is not bound to 
put them in good condition. — Oliphant 
(of Uosbie) r. Thomson (1822), 20 F. C. 
542— SCOT. 

l. Fences.] — A tenant, who has 
voluntarily erected fences upon his 
farm, must, at his removal, either clear 
them away & leave the ground free from 
incumbrance, or put them in a state of 
repair. — Andrew v. Morrison (1811), 
16 F. C. 152.— SCOT. 

m. .] — Wire fencing, wooden 

palings, & wooden folds, voluntarily 
erected by the tenant of a sheep farm at 
his own expense, for the purpose of 
trying experiments in rearing sneep, & 
not in substitution of previously existing 
fences, or necessary for the proper 
management of the farm, can be re- 
moved by the tenant. — B uccleuch 
(Duke) v. Stevenson, etc. (Tod's 
Trustees) (1871), 9 Macph. (Ct. of i 
Sess.) 1014 ; 43 Sc. Jur. 552.— SCOT. 

n. Windmill & shed.] — Held: 

a fence, windmill & shed were fixtures 
&, not having boon removed before 
termination of the tenancy, belonged to 
the landlord. — Saskatchewan r. Gom- 
bar (1909), 11 W. L. R. 520.— CAN. 

o. Stable fittings.]— A tenant was 
bound by his lease to leave the fences, 
houses, etc., “in sufficient order, 8c good 
tenantable, habitable, & useful condi- 
tion.” An action was brought against 
him for payment of the sum alleged to be 

J. — VOL. II. 


necessary to put the houses 8c fences into 
good repair. The Lord Ordinary — 
after an inspection — pronounced judg- 
ment for the necessary amount. On 
appeal it was contended that the 
inspector's report was objectionable in 
so far as it did not allow anything for 
supplying trovisos, racks, & mangers, 
which had been put up by the original 
tenant in a cottage, not originally used 
us a stable, but fitted up by him as such, 
& which lie had taken away on removal 
agreeable to a common practice of the 
neighbourhood. The ct. adhered to the 
Lord Ordinary’s interlocutor. 

>S emhle : if the trcviBes had been 
permanent fixtures, the case might have 
been different. — Scott v. Ewart (1824), 
3 Sh. (Ct. of Sess.) 344.— SCOT. 

p. Threshing machine.] — A landlord 
bound himself, as there were no offices 
on the farm, to pay to the tenant €600, 
“ for the purpose of building & erecting 
a farmsteading, threshing-mill, & offices ; 
& the tenant bound himself “ to build 
the mains, offices, & thrashing-mill upon 
the farm, sufficient for the farm,” 8c he 
further obliged himself to uphold & keep 
in repair, & leave in good order & con- 
dition at liis removal, the mains, offices, 
& threshing-mill which he was to build. 
The tenant accordingly built the offices 
at an expense exceeding by several 
hundred pounds the sum paid him by 
the landlord, & he fitted up the threshing 
mill with machinery. At the expiry 
of the lease : — Held : the tenant had no 
right to carry away from the farm the 
machinery of the threshing-mill & its 
relative appendages, or any part 
thereof. — Campbell v. Howpen (1825), 
3 Sh. (Ct. of Sess.) 569.— SCOT. 

q. steam-lx)iler.] — A tenant, 

while in possession under his lease, set 
up for agricultural purposes a threshing 
machine & steam-boiler. The threshing 
machine was fastened to four bolts fixed 
in the grounp, but was capable of being 
detached from them by unscrewing four 
nuts at the end of the bolts, & removing 
the shaft of the machino which passed 


through the wall of the house, both of 
which could be done without injury to 
the freehold. The steam-boiler was set 
iu brickwork, which rested on the floor In 
the corner of the outhouse, & touched 
both walls, but was capable of being 
removed by detaching tho upper tier of 
the brickwork, without injury to itself 
or to the outhouse : — Held : the thresh- 
ing machine 8c steam-boiler were not 
fixtures as between landlord 8c tenant, 8c 
tho tenant was entitled to remove them, 
on the expiration of his tenancy, as re- 
movable chattels. — Suinner v. Harman 
(1853), 3 I. C. L. R. 243.— IR. 

r. Shed. ] — Inside a kraal on a farm 
was a shed, the roof of which, consisting 
of corrugated iron sheets screwed on to 
rafters, rested in front on polos fixed in 
the ground 8c at the back on the stone 
wall of the kraal. The shed had been 
erected by a lessee In occupation of the 
farm at the time it was sold, 8c who 
removed the shod after the sale, but 
before transfer : — Held : the shod was 
a fixture forming part of the farm which 
tho vendor was hound to deliver with 
the farm. — Cairncross v. Nortje, 
[19041 21 S, C. 127 ; 14 O. T. R. 205.— 
S. AF. 

s. Ornamental shrubs, turf^dt gravel.] 
— F. was yearly tenant of a cottage 8c 
garden ground. His occupancy had 
commenced when the cottage was built 
& the garden was rough 8c uncultivated. 
Ho planted ornamental shrubs 8c laid 
out terraces with turf 8c gravel walks, 
access to the terraces being got by 
wooden steps : — Held : F. not entitled 
to remove the shrubs & turf, but entitled 
to remove tho wooden steps. 

Semble : the gravel was pars soli 8c 
irremovable. — Burns v. Fleming (1850), 
8 R. (Ct. of Sess.) 226.— SCOT. 

t. Water tank.] — Held : the tenant 
of a farm could remove a water tank, 
not attached to the freehold. — Saskat- 
chewan v. Gombar (1909), 11 W. L. R. 
520.— CAN, 

E 



50 


Agriculture. 


400, C.A. ; lie Chesterfield's 8. E., 11011] 1 Cb. 237. Mentd. 
Lee v. Risdon (1816), 7 Taunt. 188; Place v. Fags & 
Ashby (1829), 4 Man. & Ry. K. B. 277 ; lie Ogden, Ex p. 
Loyd (1834), 3 Beac. & Ch. 765 ; Elliott v. Bishop (1854), 
10 Exch. 496; Bishop v. Elliott (1855), 11 Exch. 113; 
Walmsley v. Milne (1859), 7 C. B. N. S. 115; Powell v. 
Boraston (1865), 13 W. R. 465 ; Cornish v. Stubbs (1870), 
39 L. J. C. P. 202 ; Wake v. Hall (1880), 7 Q. B. D. 295, 
C. A . ; lie Be Falbe, Ward v. Taylor (1901), 84 L. T. 273, 
C. A. 

See> now , Landlord & Tenant Act, 1851 (c. 25), s. 3. 

269. Bam — Custom of the country.]— Deft, was 
sued in trover for ten loads of timber ; he was 
tenant to pltf., & had erected a bam on his holding 
& placed it upon blocks & pattens of timber lying 
on the ground. Evidence was admitted of a cus- 
tom of the country for barns to be erected in that 
manner in order to allow them to be taken away at 
the end of the tenancy : — Held : deft, entitled to 
take away the bam. — Culling v. Tufnal (1694), 
Bull. N. P. (6th ed.) 34. 

Annotations Consd. Elwes v. Maw (1802), 3 East, 38. 
Reid. Wiltshear v. Cottrell (1853), 1 E. & B. 674. 

270. Dutoh barns.] — A lessee at the end of the 
term removed two Dutch bams, which had been 
erected during the term. The landlord then sued 
him for breach of a covenant in the lease to leave 
all erections made on the premises ; — Held>: the 
tenant was entitled to make the removal, & the 
covenant did not forbid it. — Dean v. Allalley 
(1709), 3 Esp. 11. 

Annotations : — Consd. Elwes v. Maw (1802), 3 East, 38. 
Reid. Mears v. Callender (1901), 70 L. J. Ch. 621. 

271. Wooden bam — Conversion by reversioner.] 

— A tenant is entitled, at expiration of his term, 
to remove a wooden bam which he has erected on 
a foundation of brick & stone, the foundation being 
let into the ground, but the barn resting upon it by 
weight alone. He may maintain trover for such a 
barn against a party converting it. If the rever- 
sioner, having refused, while off the premises, to 
allow such a tenant to take away the bam, after- 
wards, while a third party is in possession of the 
land, come on the land & prevent the tenant from 
entering to take the barn away, this is a conversion 
by the reversioner. —Wansbrough v. Maton (1836), 
4 Ad. & El. 884 ; 6 Nev. & M. K. B. 367 ; 5 L. J. 
K. B. 150 ; 111 E. B. 1016. 

Annotations : — Retd. Re Gyo <Kr Hughes, Exp. Reyna! (1811), 
2 Mont. I). & I)e G. 443 ; Wiltshear v. Cottrell (1853), 1 
E. & B. 674. Mentd. R. v. Guest (1838), 7 Ad. & El. 951. 

272. Box border.] — A tenant (not a gardener by 
trade) cannot remove a border of box planted on 
the demised premises by himself & intended to be 
permanent, unless by special agreement with the 
landlord. 

There is no authority for saying that an ordinary 
tenant may take up growing trees without a special 
agreement for that purpose (Parke, J.). — Empson 
v . Soden (1833), 4 B. & Ad. 655 ; 1 Nov. & 31. K. B. 
720 ; 110 E. R. 603. 

Annotation: — Mentd. Lancaster v. Eve (1859), 5 C. B. N. S. 
717. 

Trees.] — See Part IX., post. 

273. Rick saddles — Threshing machine — Gran- 
ary-Vendor & purchaser— Reversioner.] — Pltf. 
purchased a farm from the devisees in trust of the 
lather of deft., & the premises were conveyed by a 
deed, to which deft, was a party as one of the 
devisees. Pltf. demised the premises to M. imme- 
diately after the conveyance, & deft., who was in 
the occupation of the farm at the time of the con- 
veyance under a lease from the devisees, removed 
some rick saddles, a threshing machine, & a gran- 
ary from the premises after the demise to M. The 
deed conveyed the land & all fixtures, & the articles 


in question had been put on the land by deft/s 
father: — Held: (1) everything attached to the 
land having passed by the deed, deft, had no right 
to remove the articles as fixtures removable by an 
outgoing agricultural tenant ; (2) the removal of 
the rick saddles, which were stone pillars mortared 
to a foundation of brick & mortar let into the earth, 
with stone caps mortared on the pillars, & of the 
threshing machine, which was fixed by bolts & 
screws to posts which were let into the ground, was 
an injury to pltf.’s reversionary estate for which 
deft, was liable in an action ; (3) a granary laid on 
a wooden foundation supported by staddles, & 
which could be lifted from them by sufficient power 
without disturbing them, was a chattel, though it 
might pass under the word “ fixtures ” in a deed of 
conveyance, if there were other words in the deed 
denoting an intention of passing chattels, & it 
appeared, from the circumstances of the case, to be 
comprehended under that word, but the removal 
of it would not support a count for an injury in the 
reversionary estate of pltf., nor a count in trover, 
since M. was entitled to exclusive possession. — 
Wiltshear v . Cottrell (1853), 1 E. & B. 674 ; 
22 L. J. Q. B. 177 ; 17 Jur. 758 ; 118 E. R. 589. 

Annotations : — Consd. Holland v. Hodgson (1872), L. R. 7 
C. 1\ 328, Ex. Ch. Reid. Ohidley v. West Ham Church- 
wardens (1874), 32 L. T. 486 ; Hobson v. Gorringo, [18971 
1 Ch. 182, C. A. Monti v. Barnes, [1901] 1 K. B. 205, C. A. 
Mentd. Elliott v. Bishop (1854), 10 Exch. 496. 

274. Hay-cutter, etc. — Mortgagor & mortgagee — 
Goods affixed to freehold after date of mortgage.] — 

Things firmly annexed to the freehold by a mtgor. 
in possession after the date of the mtge., for the 
purpose of improving the inheritance, pass to the 
mtgee., & do not pass to the assignees of the mtgor. 
upon his bkpey. ; & that rule applies as well to 
trade as other fixtures, the mtgor. not being in 
possession as tenant Jto the mtgee. 

In 1853 M. mtged. land in fee to O. M, After the 
date of the mtge. M. erected buildings upon the 
land, & fixed thereto by means of screws & bolts a 
steam engine (comiected with a boiler), hay-cutter, 
corn-crusher & grinding-stones. The steam engine 
was what was called a portable engine, & used for 
the purpose of pumping water into some baths 
which he had built upon the premises, A also for 
working the other machines & the grinding-stones. 
All these things were used by M. for the purposes of 
trade. On Aug. 20, 1858, O. 31., the mtgee., sold, 
under a power of sale in the mtge., the mtged. 
premises to deft. On Sept. 4 31 . became bkpt. In an 
action by the assignees of M. to recover possession 
of the steam engine, hay-cutter, corn-crusher & 
grinding-stones : — Held : having been firmly an- 
nexed by the mtgor. to the freehold, & there being 
nothing to show an intention between the mtgor. 
& mtgee. that fixtures annexed subsequent to the 
date of the mtge. should not pass as the mtged. 
estate, they passed to the mtgee., & so to deft. — 
Walmsley v. 31xlne (1859), 7 C. B. N. 8. 115 ; 29 
L. J. C. P. 97 ; 1 L. T. 62 ; 6 Jur. N. S. 125 ; 8 
W. R. 138 ; 141 E. R. 759. 

Annotations ; — Consd. R. v. Lee (1866), L. R. 1 Q. B. 241 ; 
Clirnie v. Wood (I860), L. It. 4 Exch. 328, Ex. Ch. ; 
Holland v. Hodgson (1872), L. R. 7 C. P. 328, Ex. Ch. ; 
Tyne Boiler Works Co. v. Longbenton Overseers & Tyne- 
mouth Union (1886), Hyde's Rat. App. (1886-90), 241, 
C. A. Refd. lie Walker, Ex p. Acton (1861), 4 L. T. 261 ; 
Climie v. Wood (1868), L. K. 3 Exch. 257 ; Longbottom 
v. Berry (1869), L. R. 5 Q. B. 123 ; Tottenham v. Swansea 
Zinc Ore Co. (1885), 52 L. T. 733 ; Gough v. Wood, [1894] 
1 Q. B. 713, C. A. ; Hobson v. Gorringe, [18971 1 Ch. 182, 
C. A. ; Reynolds v. Ashby, [1904] A. C. 466, H. L. ; Cull- 
wick v . Swindell (1866), L. It. 3 Eq. 249. 

275. Gardeners & nurserymen— -Greenhouses & 
hot-houses.] — Gardeners & nurserymen in the 


275 i. Gardeners & nurserymen — Green - i 
houses dt hot -houses.) — Greenhouses, 
forcing pits. Sc hotbed frames, erected by 
nursery gardeners for the purposes of 


their trade, may, in so far as not con- 
sisting of brickwork, be removed by 
them at the expiration of their lease. 
Qu. : whether the brickwork might not 


also have been removed. — S ymb v . 
Harvey (1861), 24 B. 202; 34 Sc. Jur. 
98. — SCOT. 
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neighbourhood of the metropolis may remove trees 
in. the necessary course of tneir trade, &, it seems, 
may remove greenhouses & hot-houses (Lord 
Kenyon, C.J.). — Penton v. Robart (1801), 2 
East, 88 ; 102 E. R. 302. 

Annotations: — Conftd. Bucklaml v. Butterfield (1820), 2 
Brod. & Bing. 54. Ezpld. Graves v. Weld (1838), 2 Ncv. & 
M. K. B. 725. Consd. Mears v. Callender, [1901] 2 Ch. 
388. Reid. Elwes v. Maw (1802), 3 East, 38. Mentd. 
Hubbard v. Bagsliaw (1831), 4 Him. 326 ; lie Gye &; 
Hughes, Kx p. Keynal (1841), 2 Mont. 3). He l)e G. 443 ; 
Heap v. Barton (1852), 12 C. B. 274 ; Leader v. Homewood 
(1858), 5 C. B. N. S. 546 ; Barff v. Probyn (1895), 64 
L. J. Q. B. 557 ; Leschallas v. Woolf, [1908] 1 Ch. 641. 

276. *.] — A landlord in 1887 demised a 
farm to deft, for a term expiring in 1901. The 
lease provided that the tenant should leave gratis 
for the landlord all improvements made by the 
tenant, in consideration of no claim being made by 
the landlord for similar matters on the tenant 
entering, & that the tenant might, at his own cost, 
convert into an orchard so much of certain meadow 
land as he thought proper, & that A. H. Act, 
1883, should not apply. Shortly after the tenancy 
commenced deft, turned part of the meadow land 
into an orchard, in which in 1901 were over one 
thousand two hundred trees (apple, pear, plum, <fc 
cherry) in good bearing condition, &, though not 
capable of removal, worth some hundreds of 
pounds to an incoming tenant. Deft, also erected 
ten glass-houses. One had concrete sides, & its 
glass span-roof substantially rested on the sides & 
could be removed without damaging the walls. In 
the case of the other houses the glass span-roofs 
were supported by & nailed to wide sills, which in 
turn wero nailed to & supported by wooden piles 
driven into the ground. In these houses deft, 
grew grapes, peaches, nectarines, tomatoes, & 
strawberries, which he sold, carrying on the trade 
of a market gardener with his landlord’s know- 
ledge ; — Held : (1) at common law deft, could not 
cut down or remove the orchard trees ; (2 ) at com- 
mon law deft, could lawfully remove the glass- 
houses, unless precluded by the lease ; (3) the 
lease did not preclude him, as “ improvements ” 
did not include glass-houses ; (4) the common law 
right of deft, to remove the glass-houses was left 
untouched by A. H. Act, 1883, s. 34 of which was 
lawfully excluded by the lease ; (5) deft, was en- 
titled to remove the glass-houses. — Mears v. 
Callender, [1901] 2 Ch. 388 ; 70 L. J. Ch. 621 ; 
84 L. T. 618 ; 65 J. P. 615 ; 49 W. R. 584 ; 17 
T. L. R. 518. 

Annotation Reid. Morse v. Dixon (1917), 117 L. T. 590, 

0. A. 

277. 


— Boiler & pipes for greenhouse — Rights 
of mortgagee as against owner of fixtures.] — 1*1 tf. 
claimed damages against defts. for the removal of 
a boiler & pipes from certain greenhouses on 
grounds belonging to E., of which pltf. was mtgee. 
E., the mtgor., was a nurseryman, & tenant of 
the premises on a long lease. The boiler & pipes 
were the subject of a hire & purchase agreement, 
by which defts. agreed with E. that the boiler & 
pipes should becomo his property on the payment 
of the price by certain instalments, but that until 
complete payment they were to remain the pro- 
perty of defts. E.’s lessor joined in the agreement. 
The mtge. was made after the agreement, <fc with- j 
out notice of it, but before the boiler & pipes were ; 
fixed upon the premises. The boiler & pipes wero 
fixed in brickwork. E. made default in payment 
of the instalments, & the boiler & pipes were re- 
moved by defts. under the agreement while E. 


was still in possession of the premises. The ground 
of pltf.’s claim was that the boiler & pipes had 
been affixed to the mtged. property without his 
consent, & had becomo part of the soil, & were 
irremovable against him: — Held: (1) pltf., by 
allowing E. to remain in possession, impliedly 
authorised him to carry on his business of nursery- 
man, which would properly include the hiring &> 
bringing on to the premises of fixtures necessary to 
his business, upon the terms that the owner should 
be at liberty to remove them on determination of 
the hiring agreement ; (2 ) having regard to this 
implied authority, to the fact that the fixtures were 
not the property of E., & that E. was in possession 
at the date of their removal, pltf.’s claim failed. — 
Gough v . Wood & Co., [1894] 1 Q. B. 713 ; 63 
L. J. Q. B. 564 ; 70 L. T. 297 ; 42 W. R. 469 ; 10 
T. L. R. 318 ; 9 R. 509, C.A. 

Annotations : — Expld. & Distd. Huddersfield Banking Co. v. 

Lister, [1895] 2 Ch. 273, C. A. Distd. Thomas v. Jennings 

(1896), 66 L. J. Q. B. 5. Expld. & Distd. Hobson v. 

Gorringe, [1897] 1 Ch. 182, C. A. Distd. Reynolds v. 

Ashby, [1903] 1 K. B. 87, C. A. ; Re Allen, [1907] 1 Ch. 

575. ConiMl. Ellis v. Glover & Hobson, [19081 1 K. B. 

388, C. A. Retd. Reynolds v. Ashby, [1904] A. C. 466, 

H. L. Mentd. Re Morrison, Jones & Taylor, Cookes v. 

Morrison, Jones & Taylor, [1914] 1 Ch. 50, C. A. 

278. Injunction to restrain removal.] — Pltf. 
granted a lease to B. of a house with certain fix- 
tures mentioned in it, & the lease contained a cove- 
nant by B. that he would spend upon the premises 
all hay manure arising from them. Defts. hav- 
ing got from him a bill of sale of all his effects* 
entered upon the premises <fc advertised to be sold 
by auction not only all B.’s furniture, but the fix* 
tures included in the lease, & all hay <fe manure 
upon the premises, & a dog-kennel & other out- 
buildings, & fences, gates, <fe many other things 
affixed to the freehold, <te were proceeding to pull 
them down in order to sell them. Upon a bill being 
filed, & before defts.’ appearance, an injunction to 
restrain defts. from selling or removing from the 
premises any of the fixtures or other things which 
then were, or lately had been, affixed to the free- 
hold, & hay & manure which had been made on the 
premises, was applied for. An injunction was 
granted as to the fixtures & manure, as well as to 
restrain waste by pulling down the buildings, etc. 
Qu. : whether an injunction had ever been granted 
for breaking a covenant. — Geast v . Belfast 
(Lord) (1796), 3 Anst. 749, n. ; 145 E. R. 1027. 

279. Sub-lease — Right of superior landlord — 
No implied guarantee by sub-lessor.] — In an under- 
lease of a nursery ground reserving the last three 
days of the term, the sub-lessee covenanted to de- 
liver up to the sub-lessor the premises & all land- 
lord’s fixtures. The sub-lessee was not aware that 
his immediate lessors held under a superior lease, by 
which they were bound to deliver up all trade fix- 
tures at the end of the term, & he placed on the 
ground greenhouses & other trade fixtures, which 
shortly before the end of the term he sold, where- 
upon the reversioners under the superior lease ob- 
tained an injunction to restrain their removal. The 
sub-lessee sued his immediate lessors for loss of his 
trade fixtures, & the costs incurred in reference to 
the injunction : — Held : the action was not main- 
tainable, as it could not be implied that the sub- 
lessors had guaranteed that pltf. might remove his 
trade fixtures without interference from the 
superior landlord. — Porter v. Drew (1880), & 
0. P. D. 143 ; 49 L. J. Q, B. 482 ; 42 L. T. 151 ? 
44 J. P. 267 ; 28 W. R. 672. 

Annotation: — Mentd. Thomas v. Jennings (1896), 45 W. 

93. 
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Part VII. — Bankruptcy of Tenant, 

See Bankruptcy Ac Insolvency. 


Part VIII. Growing Crops and Crops, Emblements, and 

Gleaning. 


Sect. 1.— GROWING CROPS AND CROPS. 

280. Sale — Interest in land — Passing before 
severance — Statute of Frauds — Grass.] — A. by 

parol agreed to sell B. a standing crop of grass for 
20 guineas ; B. was to mow it Ac make it into hay, 
but no time was fixed for the mowing, or for pay- 
ment of the money, nor was possession of the close 
given. A. afterwards gave B. notice that he should 
not have the grass, Ac sold it to C. B. entered privily 
& cut part of the grass ; A. then gave notice to him 
not to mow, Ac C., under the direction of A., mowed 
Ac carried off same : — Held : B. could not have tres- 
pass quarc clausum fregit, nor de bonis asportatis , for 
it was a contract for an interest in or concerning 
land under Stat. Frauds, s. 4, & not being in writing 
Ac being executory, A. might well discharge it. — 
Crosby v. Wadsworth: (1805), 0 East, 602 ; 2 
Smith, K. B. 559 ; 102 E. It. 1419. 

Annotations: — Exp Id. & Distd. Parker v. Stan i land (1809), 
11 East, 362. Distd. Warwick r. Bruce (1813), 2 M. & S. 
205 ; Evans v. Roberts (1826), 5 B. & C. 829. Expld. 
Strickland r. Maxwell (1834), 2 Or. & M. 539 ; Carrington 
r. Roots (1837), 2 M. & W. 248. Consd. Washbourn v. 
Burrows (1817), 1 Exch. 107. Apld. Roads t\ Trumplngton 
Overseers (1870), L. R. 6 Q. B. 56. Distd. ELand v. Hall 
(1877), 2 Ex. I). 318. Expld. Coverdale v. Charlton (1878), 
26 W. R. 687. C. A. Consd. Maddison r. Aldcrson (1883), 
8 App. Gas. 467, H. L. Reid. Jones r. Flint (1839), 10 
Ad. & El. 753 ; Leroux r. Brown (1852), 12 C. B. 801. 
Mentd.Moqrq: r. Yatton Overseers (1880), 50 L. J. M. O. 17 ; 
Morris v. Baron, (19181 A. C. 1, H. L. 

2B1. .] — A contract for 

the sale of an interest in land without a note in 
writimr may operate as a licence so as to excuse the 
entry of the purchaser on the land, but it cannot bo 
made available in any way as a contract. 

Where a party had purchased, by a verbal con- 
tract, a growing crop of grass, with liberty to go on 
the close where it grew for the purpose of cutting A: 
carrying it away : — Held : lie could not maintain 
trespass against the seller for taking away his horse 
As cart from the close, which he had brought there 
for the purpose of carrying away the grass, for this 
was in substance an action charging deft, on the 
contract within Stat. Frauds, s. 4. — Carrington v. 
Boots (1837), 2 M. Ac W. 248 ; Murph. & H. 14 ; 6 
L. J. Ex. 95 ; 1 Jur. 85 ; 150 E. B. 748. 

Annotations : — Apld. Rcode v. Lamb (1851), 6 Exch. 130. 
Consd. Leroux v. Brown (1852), 12 C. B. 801. Expld. 
Williams v. Wheeler (1860), 8 C. B. N. S. 299. Consd. 
Britain r. Rossiler (1879), 11 Q. B. 1). 123, G. A. Refd. 
Williams r. Lake (1859), 6 Jur. N. S. 45. 

282. Crops.] — A declaration 

stated that pltf. was possessed of a farm, upon 
which were certain growing crops, & on which pltf. 
had done certain work & labour, & expended cer- 
tain materials in making the lands ready for tillage, 
of which work, labour, Ac materials he, pltf., had not 
derived the benefit ; A: that, in consideration that 


pltf. would let the farm to deft, for fourteen years, 
deft, undertook to take the crops, Ac pay for them, 
Ac for the work, labour, Ac materials, according to a 
valuation. Averments that pltf. let the farm ac- 
cordingly, Ac left the crops upon it, Ac that deft, took 
possession of the farm, Ac had the benefit of the 
work, labour, Ac materials, Ac that the valuation 
was made, but that deft, did not pay. Plea, that 
the crops, Ac the benefit of the work, labour Ac 
materials, were not excepted or reserved out of the 
letting or agreement to let, At that there was no 
agreement in writing in respect of those causes of 
action, or any memorandum or note thereof, signed 
by deft, or any person by him lawfully authorised : — 
Held : the contract was for an interest in land, Ac 
the right to the crops, Ac the benefit of the work A: 
labour, were both of them an interest in land 
within Stat. Frauds, s. 4. 

To an indebitatus count for crops bargained A; 
sold, Ac under Ac by virtue of such bargain A: sale, 
accepted Ac taken, Ac had Ac received Ac cut down by 
deft., deft, pleaded that the crops, at the time of 
the bargain Ac sale, were growing upon Ac affixed to 
certain lands, Ac that before the bargain & sale there 
was a treaty on foot'between pltf. Ac deft., by which 
it was proposed that pltf. should let the lands to 
deft., Ac that deft, should take therewith the crops, 
Ac that deft, assented to the treaty, Ac that, in order 
to carry the treaty' into effect, the supposed bargain 
Ac sale was verbally contracted between pltf. Ac 
deft., Ac that there was no agreement in writing or 
any memorandum or note thereof : — Held : the 
crops were, at the time of the bargain Ac sale, an 
interest in the land, Ac the case was within Stat. 
Frauds. 

The same point was held on a similar plea to a 
count for work, labour, Ac materials. 

In indebitatus assumpsit upon an account stated 
deft, pleaded that, before the taking of the account, 
there was a verbal agreement for the sale of certain 
crops growing upon pltf.’s land, Ac for work, labour 
Ac materials, done & used in preparing the land for 
tillage, Ac that there was a treaty for pltf.’s letting 
Ac deft.’s taking the land for fourteen years, to 
which deft, assented, Ac that the money to be paid 
for the crops, Ac the work, labour, Ac materials, was 
the money concerning which the account was stated, 
Ac that there was no agreement in writing or any 
note thereof. To this plea pltf. replied that, before 
the account was stated, deft, had mown the crops 
Ac taken them to his own use, Ac had Ac received the 
amount of the work & labour & materials. Deft, 
rejoined, traversing that he had cut down the crops, 
& received the amount of the work Ac labour, etc., 
before the stating of the account :-—Held : the con- 
tract, as appearing on the pleadings, was within 
Stat. Frauds, Ac pltf. could not recover. — Falmouth 
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282 i, Sale Interest in laml— -Passing them that deft, should have the right to plained of : — Held : the plea was good, 
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(Earl) v. Thomas (1832), 1 Cr. & M. 89 ; 3 Tyr. 20 ; 
2 L. J. Ex. 57; 149 E. R. 320. 

Annotations : — ApJd. Harvey v. Orabham (1836), 5 Ad. & El. 
61. Expld. Jones v. Flint (1839), 10 Ad. Sc El. 753 ; Martyn 
v. Clue (1852), 18 Q. B. 661 ; He Laycock v. Pickles (1863), 
4 B. & S. 497. Refd. Harman v. Reeve (1856), 18 C. B. 
587. Mentd. Hilton v. Grenville (1844), 2 L. T. O. 8. 370 ; 
Evans (Joseph) v. Heatlicotc, (1918J 1 K. B. 418, C. A. 

283. .] — A. agreed with 

B. to let him land rent free on condition that A. 
should have a moiety of the crops, & while the crop 
was on the ground it was appraised for both parties. 
A. declared in indebitatus assumpsit for a moiety of 
the value of the crop sold to B. without stating the 
special agreement : — Held : he might well do so, as 
the special agreement was executed by the ap- 
praisement, & the action arose out of something 
collateral to it. Semble : such an agreement need 
not bo in writing under Stat. Frauds. — Boulter v. 
Kilungbeck (1799), 1 Bos. & P. 397 ; 120 E. K. 
973. 

Annotations: — Distd. Crosby v. Wadsworth (1805), 6 East, 
602. Consd. Evans v. Ro l Hurts (1826), 5 B. Sc C. 829. 
Refd. Green v. Saddington (1857), 7 E. & B. 503. 

284. — Turnips.] — A sale of 
growing turnips, no time being stipulated for their 
removal, & the degree of their maturity not being 
positively found, is a sale of an interest in land 
within Stat. Frauds, s. 4, & must be in writing. — 
Emmkrson v. Heelis (1809), 2 Taunt. 38 ; 127 
E. R. 989. 

Annotations : — Distd. Baldey v. Parker (1823), 2 B. Sc O. 37. 
Dbtd. EvaiiH v. Roberts (1826), 5 B. Sc C. 829 ; Jones r. 
Flint (1839), 10 Ad. & El. 753. Mentd. White r. Proctor 
(1811). 4 Taunt. 209: Keweys v. Proctor (1820), 1 Jac. 
A’. W. 350 : Ken worthy v. Schofield (1821), 2 B. Sc O. 915 ; 
(Bengal v. Barnard (1836), 1 Keen. 769 ; Laythoarp r. 
Bryant, (1836). 2 Bing. N. C. 735 : Seaton Sc Edwards v. 
Booth (1836), 1 Har. Sc W. 712 : Murphy r. Boesc (1875), 
L. R. 10 Exeh. 126 ; Sims r. Landray (1894), 8 R. 582 ; 
Bell r. Balls, 11897] 1 Ch. 663 ; Moore, Nettlefold v. Singer 
Manufacturing Co. (1901). 20 T. L. B. 36G ; Dewar v, 
Mintoft, [1912] 2 K. B. 373. 

285. - Underwood.} — In an 

action of trespass, the question was whether pltf., 
who had purchased by parol the underwood then 
standing, to be cut by him, had such a possession as 
would enable him to maintain trespass against dofts. 
for cutting & carrying away : — Held : a contract 
for sale of growing underwood, to bo cut by the pur- 
chaser, was a contract for sale of an interest in land 
under Stat. Frauds, s. 4, & pltf. had no possession 
sufficient to maintain the action. — Scorell v. 
Boxall (1827,), 1 Y. & J. 390 ; 148 E. R. 

724. 


Crops, Emblements, and Gleaning. 

286. Trees.] — A sale of 
growing timber, to bo taken away as soon as possible 
by the purchaser, is not a contract or sale of land or 
any interest therein within Stat. Frauds, s. 4. 

Deft, by word of mouth purchased certain grow- 
ing trees for £20 of pltf. on the terms that he, deft., 
should remove them as soon as possible. Deft, cut 
down some of the trees & agreed to sell the tops <Sc 
stumps to a third party. Pltf. countermanded the 
sale & prohibited deft, from cutting down the rest of 
the trees. Deft., however, cut down the remainder 
& carried the whole away : — Held : the case was 
within Stat. Frauds, s. 17, «fc before the sale was 
countermanded there was an acceptance & actual 
receipt of part of the goods sold within that sect. — 
Marshall V. Green (1875), 1 C. P. I). 35 ; 45 L. J. 
Q. B. 153 ; 33 L. T. 401 ; 24 W. R. 175. 

Annotations : — Distd. Lavcry v. Pursell (1888), 39 Oh. D. 
508. In Marshall v. Green the intention of the parties 
unquestionably was to sell Sc buy as timber ; the trees 
being standing trees to be cut by the purchaser, the ct. 
held that it was not within s. 4. New the ct. appear to 
have considered that there was no interest in the land. 
Sc I am bound of course by the English luw to say that a 
tree is not a chattel ; but a line must bo drawn somewhere, 
& I draw the line at this case because on the foots it is 
quite different or materially different from Marshall v. 
Green (Chitty J.). Consd. Jones v. Tankerville, [19091 
2 OIL 440; Kauri Timber C^o. r. Toxob Goinr., [19131 A.C. 
771, P. G. The present is a broad ease or the natural pro- 
ducts of tho soil in timber — a crop requiring long continual 
possession of land until maturity is reached ; the judgment 
of Bret, J. in Marshall v. Green distinguished thiH broad 
case Sc properly accepts the note in Saunders’ Reports 
which hus been cited (Lord Siiaw of Dunfermline). 
Refd. Jarvis v. Jarvis (1893), 63 L. J. Ch. 10. 

287. Stamp Acts — Hops.] — A 

written agreement for the sale of all hops which shall 
be grown upon a certain number of acres of land, to 
be delivered in pockets at a certain place, cannot bo 
given in evidence unless stamped with an agree- 
ment stamp, such an agreement not being within 
tho exception in 23 Geo. 3, c. 58, s. 4, respecting 
agreements for the sale of goods, wares & mer- 
chandises. W ADDINGTON V. BltlSTOW (1801), 2 

Bos. & P. 452 ; 120 E. R. 1379. 

Annotations : — Consd. Parker v. Staniland (1809), 11 E-.ist, 
362 ; Evans v. Roberts (1826), 5 B. & C. 829 : Margo n r. 
Short (1835), 2 Bing. N. C. 1 18. Dbtd. Rod well r. Phillips 
(1842), 9 M. & W. 501. Refd. Crosby v. Wadsworth (1805). 
6 East, 605*; Jones t’. Flint (1839), 10 Ad. Sc El. 753. 

288. Fruit & vegetables.] 

An agreement for the sale of fruit growing on the 
trees is an agreement for the sale of an interest in 
land within Stamp Act, 1815 (c. 184), requires a 
stamp. — R odwei.lv. Phillips (1842), 9 M. & VV. 


284 i. Turnips .] — 

A contract for the sale of a growing crop 
of turnips for less than £10 docs not 
require a note in writing, such a crop 
being personal chattels, & trover being 
maintainable for its severance & con- 
version. — Dunne v. Ferguson (1832), 
Hayes, 540. — IR. 

286 i. Trees.] — 

The sale of growing trees or underwood 
is tho sale of an interest in land.— 
Rhodes v. Baker (1851), 1 I. C. L. R. 
488.— IR. 

a. Future crops .j — Ciops to be 

sown upon certain land may be the sub- 
ject of sale, as any other after-acquired 
property, Sc tho property in them will 
pass, when sown, If they are so described 
as to bo capable of being identified when 
acquired. — G rass v. Austin (1882), 7 
A. It. 611.— CAN.J 

b. -.] — An agreement for 
the sale of land on credit provided that 
the crops grown upon it should be & 
remain the property of tho vendor, Sc 
should not be removed therefrom until 
tho then current year’s payment of 
principal money & interest should have 


been made, without tho authority of the 
vendor : — llcld : under this agreement, 
when tho crop came into existence, the 
legal title to it was in tho vendee, & no 
property in it passed to the vendor, but 
at most ho had an equitable right to 
enter Sc take tho crop when it came into 
existence, or to call for the execution of 
a formal Sc legal mtge. upon it. — Smith 
r. Union Bank, 11 Man. L. R. 182. — 
CAN. 

c . lip sheriff under ft. fa.] — M. 

having recovered judgment against K., 
a writ of ft. fa. was issued, & the sheriff 
seized crops on the ground & growing 
on the land of K„ Sc sold them by auction 
to M. : — Held : the property in the 
growing crop pussed to M. under the sale 
to him. — Russell, v. Moore (1881), 15 
1. L. T. Jo. 139.— IR. 

d. Conveyance on sale of land — 
Passes growing crops.] — By deed of con- 
veyance of all & singular that certain 
parcel of land, etc., together with the 
houses Sc easements, profits, privileges, 
hereditaments, etc., to tho parcel of land 
belonging to or in anywise appertaining, 
& all the rents, issues & profits thereof, 
etc., growing crops is tho ground at tho 


time of execution of the deed will pass 
to the grantee. — W ood v. Lang (1856), 
5 C. V. 204.— CAN. 

1 e. .1 — The growing crops 

on land are part of Sc go with the free- 
hold when sold, & where a tenant in 
possession at tho time of sale carried 
away tho growing crops, compensation 
was granted to the purchaser out of tho 
purchasc-inonoy, Sc tho same order was 
made to extend to taxes duo on the land 
Sc, unpaid. — Stewart v. Hunter (1868), 

2 Ch. Ch. 335.— CAN. 

f. Hap har rested bp lessee. 1 — 

The purchaser of a farm during the 
pendency of a lease has no right to the 
i hay grown on tho farm Sc harvested by 
! the lessee, & in his possession at the time 
I of the sale. — B rody i\ Kendall (1878), 
t 9 R. L. N. S. 512 ; S. C. R. 1878.— CAN. 

i g. Demise of aftergrass .] — A demise 
| of the aftergrass Is a demise of the grass 
after the hay is cut. 

An agreement to take the aftergrass 
i for six weeks is not a demise of the land 
for six weeks. — H ickey v. Oosgraye, 
i 6 Ir. Jut. 251. — IR. 
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601 ; 1 Howl. N. S. 885 ; 11 L. J. Ex. 217 ; 152 
E. R. 212. 

Annotation: — Befd. Waslibourn a. Burrows (1847), 1 Exch. 

107. 

289. Passing after severance — Statute 

of Frauds — Timber.}— A., the owner of trees 
growing on his land, verbally agreed with B., while 
they were standing, to sell him the timber at so 
much per foot. B. afterwards offered to sell the 
butts of the trees to a third party, A said he would 
convert the tops into building stuff. A. afterwards, 
by letter, required B. to pay for the timber, which 
B. had bought of him. B. wrote a letter in answer, 
stating he had bought the timber, but he had bought 
it to be sound A good, A it w as not so : — Held : (1 ) 
the contract was not a contract for the sale of land 
within Stat. Frauds, s. 4, but was a contract for the 
sale of goods, wares, A merchandises within s. 1 7 ; 
< 2 ) as the purchaser did not in his letter recognise the 
absolute contract described in the vendor’s letter, 
but stated one conditional as to quality, there was 
no note in writing of the bargain to satisfy Stat. 
Frauds ; (3) there had been no part acceptance or 
actual receipt of the goods to satisfy the stat., as 
there was nothing to show that the purchaser had 
divested himself of his right to object to the quality 
of the goods, or that the seller had lost his lien for 
the price.— Smith v. Surman (1829), 9 B. A C. 561 ; 
4 Man. A By. lv. B. 455 ; 7 L. J. O. 8. K. B. 296 ; 
109 E. R. 209. 

Annotations: — Expld. Falmouth t\ Thomas (1832), 1 O. A 

M. 89 ; Shelton i\ Bivins (1832), 2 Tyr. 420. Distd. K. r. 

Hockwortliy (1837), 7 Ad. A Kl. 492. Consd. Wright r. 

Pereivul (1839), 8 L. J. Q. B. 258. Expld. ltodwell v. 

Phillips (1842), 9 M. A W. 501 ; Wash bourn v. Burrows 

(1847), 1 Exch. 107. Consd. Morton v. Tibbett (1850), 15 

Q. B. 428. Expld. Bailey v. Sweeting (1801 ), 30 L. J. (\ P. 

150. Distd. Wilkinson v. Evuns (1806), L. K. 1 C. 1\ 407. 

Consd. Murshall v. Green (1875), 1 V. D. 35. 

290. -.] — Hefts, were 
sued for the price of some growing trees, which they 
had purchased, cut down, A carried away, & a wit- 
ness proved an admission by one of them that, 
something was due, & a promise to pay. At the 
time of the bargain written memoranda had been 
made of the transaction, but these memoranda (one 
of them an item in a book of accounts), being 
neither stamped nor signed with the names of the 
parties, were not produced in evidence, A pltf. was 
nonsuited : — Held: the nonsuit was proper. — T eal 
v . AUTY & Hibb (1820), 2 Brod. A Bing. 99 ; 4 
Moore, C. P. 542 ; 129 E. R. 895. 

Annotations ; — Reid. Scorell r. Boxall (1827). 1 Y. A J. 390 ; 

Falmouth r. Thom an (1832), l Cr. A M. 89. Mentd. 

Chisinau r. Count (1841), 2 Man. A G. 307 ; Lane r. Hill 

(1852), 18 L. T. O. 8. 221. 

291. Future crop.] — Where 
A. agreed to supply B. with a quantity of turnip- 
seed, &B. agreed to sow it on his own land & sell the 
crop of seed produced tliereform to A. at £1 Is. the 
Winchester bushel, A the seed so produced at the 
price agreed upon exceeded in value the sum of £10 : 
— Held: this contract was within Stat. Frauds, s. 1 7, 
A void for want of a memorandum in writing. 
Semble : since Weights A Measures Act, 1824 (c. 74), 
an agreement to sell by the Winchester bushel, not 
containing any declaration of the proportion which 
that measure bore to the imperial bushel, was void. 
— Watts v. Fiuend (1830), 10 B. A C. 446 ; L. A 
Welsh. 193 ; 5 Man. A Ry. K. B. 439 ; 8 L. J. O. 8. 
K. B. 181 ; 109 E. R. 516. 

Annotation : — Distd. Williams r. Burgess (1839), 10 Ad. A El. 

499. 

292. : Grass.]— Where the 

owner of the soil sells what is growing on the land, 
whether natural produce or jructus indvstriales, on 
the terms that he is to sever them from the land) A 
deliver them to the purchaser, the latter acquires no 


interest in the soil. Semble : growing crops are 
not an interest in land within 2 A 3 Viet. c. 37. — 
Washbourn v. Burrows (1847) 1 Exch. 107 ; 5 
Dow. A L. 105; 16 L. J. Ex. 260; 154 E. R. 
45. 

Annotations : — Apld. Horry v. Toll (1 850), 5 Exch. 741. Befd. 

Clack v. Sainsbury (1851), 11 C. B. 095. Mentd. Robinson 

v. Little (1848), 9 Q. B. 602. 

293. Crops.] — Pltf., at Lady 
Day, 1821, gave up possession of a farm to deft., 
having previously sown 40 acres of it with wheat. 
At a meeting in the previous month pltf. asked d*ft. 
if he would take the wheat at £200, saying, if hi* 
would not, he should not have the farm. Heft, said 
he would take the wheat, A being asked to whom 
the dead stock should be valued, replied, “ To me.” 
Deft, afterwards undertook to pay for the wheat A 
dead stock on a specified day, A paid £75 on ac- 
count generally, A eventually had possession of the 
farm, the wheat A the dead stock. In indebitatus 
assumpsit for crops bargained A sold, A for goods 
sold A delivered: — Held: (1) the contract for the 
dead stock being distinct from the contract for the 
sale of the wheat, or the giving up of the farm, pltf. 
might recover for that amount ; (2) (dw6.LiTTi.E- 
dale, J. ) deft, having received the wheat A made a 
payment on account of it, pltf. might recover for 
the rest of that amount. 

It is said it appears that the parties bargained 
for an interest in land. It seems to me there was 
nothing more than a conditional agreement for the 
crops in the event of deft, leaving the land. . . . 
There was no evidence of any engagement that the 
offgoing tenant should assign his interest in the 
land to deft., A that might cease at Lady l)av 
when the possession was to be given up. He, there- 
fore, had no interest in the land to part with, A the 
contract was not for the sale of any interest in the 
land (Holroyd, J.)/ 

A parol agreement for the sale of crops may be 
good between the outgoing A incoming tenant ; 
but then there would be no sale of any interest in 
the land, for that would come from the landlord 
(Littledale, J.). — Mayfield v. Wadsley (1824), 
3 B. A C. 357 ; 5 How. A Ry. K. B. 224 ; 3 L. J. 
O. S. K. B. 31 ; 107 E. R. 700. 

Annotations : — Consd. Evans v. Roberts (1 826), 5 B. A C. 

829. Expld. Falmouth v. Thomas (1832), 2 L. J. Ex. 57. 

Refd. Hcorell v. Boxall (1827), 1 Y. A J. 396 ; Halloa v. 

Rnacler (1834), 1 Cr. M. A It. 266 ; Mechelen r. Wullaco 

(1837), 7 Ad. A El. 49. 

294. Potatoes.] — A contract 
by the owner of a close cropped with potatoes, 
made on Nov. 21, to sell to deft, the potatoes at so 
much a sack, deft, to get them out of the ground 
immediately, is not a contract for any interest in 
land within Stat. Frauds, s. 4, but the same as if 
the potatoes, which had done growing A were to be 
taken up immediately, had been sold in a ware- 
house from whence they were to be removed by 
deft. — Parker v. Staniland (1809), 11 East, 362; 
103 E. R. 1043. 

Annotations : — Folld. Warwick v. Bruce (1813), 2 M. A H 

205. Consd. Evans v. Roberts (1826), 5 B. A C. 829. 

295. — ■•] — Heft, on 

Oct. 12 agreed to sell to pltf. (an infant) all the 
potatoes then growing on 3 acres at so much per 
acre, to be dug up A carried away by pltf., A pltf. 
paid £40 to deft, under the agreement, A dug a part 
A carried away a part of those dug, but was pre- 
vented by deft, from digging A carrying away the 
residue : — Held : (1) he \Vas entitled to recover for 
this breach of the agreement ; (2) such agreement 
(being by parol) was not within Stat. Frauds, s. 4. 
— Warwick v . Bruce (1813), 2 M. A S. 205 ; 105 
E. R. 359. 

Annotations: — Consd. Evans v. Roberts (1820), 5 I). & C. 

829. Befd. R. v. Cambridge (1822), 1 B. A C. 23. 
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298. — — — .] — A contract for 

the sale of a growing cover of potatoes, to be dug 
by the vendor & carried away by the vendee when 
at maturity, is not a contract or sale of lands, tene- 
ments, or hereditaments, or any interest in or con- 
cerning them within Stat. Frauds, s. 4 . — Evans v, 
Roberts (1820), 5 B. & C. 829 ; 8 Dow. & Ry. 
K. B. 611; 4 L. J. O. S. K. B. 313 ; 108 E. R. 309. 

Annotations: — Consd. Watts v . Friend (1830), 8 Ij. J. O. S. 

K. B. 181. Expld. Shelton v. IJvius (1832). 2 Tyr. 420. 

Apld. Hallen v. Kunder (1834), 1 Cr. & M. & It. 266. 

Consd. Sainsbury v. Matthews (1838), 4 M. & W. 343 ; 

Jones v. Flint (1839), 10 Ad. & El. 753. Reid. Washbourn 

v. Burrows (1847), 1 Excli. 107 ; I. R. Oomrs. v. Smyth, 

(19141 3 K. B. 406. 

297. •.] — An agreement 
made in June to sell the produce of 100 lugs of land, 
planted with potatoes, at 2.9. a sack, the buyer to 
have them, & pay for them at picking-up time, & 
to And diggers, is not “ any interest in or concerning 
land,” required to be in writing by Stat. Frauds. — 
Sainsbury (Stanbbury) v. Matthews (1838), 4 
M. & W. 343 ; 1 Horn & H. 459 ; 8 L. J. Ex. 1 ; 2 
.Tur. 940 ; 150 E. R. 1400. 

Annotations: — Retd. Itodwell v. Phillips (1812), 9 M. & W. 

501 ; Wttshbourne r. Burrows (1817), 16 L. J. Ex. 266. 

Mentd. Smith v. Knoweldon (1841), 2 Man. & O. 561. 

298. — Corn & potatoes.] — 

Pltf. & deft, orally agreed (in Aug.) that deft, 
should give £45 for the crop of corn on pltf.’s land, 
& the profit of the stubble afterwards, & pltf. was 
to have liberty for his cattle to run with deft.’s, & 
deft, was also to have some potatoes growing on the 
land, & whatever lay grass was in the fields, & deft, 
was to harvest the corn, & dig up the potatoes, <fe 
pltf. was to pay the tithe : — Held : it did not appear 
to be the intention of the parties to contract for any 
interest in land, & the case was not within Stat. 
Frauds, s. 4, but a sale of goods & chattels, as to all 
but the lay grass, &, as to that, a contract for the 
agistment of deft.’s cattle. — Jones v. Flint (1839), 
10 Ad. <te El. 753 ; 2 Per. & Dav. 594 ; 9 Li. J. Q. B. 
252 ; 113 E. R. 285. 

AnnotalUtns : — Reid. Mogfg v. Yatton Overborn (1SS0), 50 

L. J. M. C. 17 ; McManus r. Cooke (1887), 35 Ch. 1). GS1 ; 

Met. By. Go. v. Fowler, 118U2J 1 Q. B. 165, G. A. 

See , now , Sale of Goods Act, 1893 (c. 71), ss. 4(1), 
62 (1). 

299. Sale of Farming Stock Act, 1816 

(c. 50) — On whom binding — Purchaser.] — -Pltf. 
demised a farm to R., who covenanted not to 
remove any hay, straw, fodder, manure, etc., but to 
use & employ it in a husbandlike manner upon the 
premises. R. sold a quantity of wheat to defts., 
who removed it together with the straw in defiance 
of pltf.’s remonstrances : — - Held : the prohibition 
in the abovo Act was not confined to purchasers 
under an execution, but operated to prevent any 
purchaser of farming stock being on the land from 
carrying it off contrary to the lease. — Wilmot 
(Willmot) v . Rose (1854), 3 E. & B. 563 ; 23 L. J. 
Q. B. 281 ; 23 L. T. O. S. 70 ; 18 J. P. 000 ; 18 

Jur. 518 ; 2 W. R. 378 ; 2 C. L. R. 677; 118 
E. R. 1253. 

Annotations : — Distd. & Expld. Hawkins v. Wulrond (1876), 

1 G. 1\ D. 280. Consd. Lybbe r. Ilart (1885), 29 Ch. D. 8, 

C. A. 

300. Trustee in bankruptcy.] — - 

The enactment in s. 11 of the above Act that the 
assignee of any bkpt. shall not take or use any hay, 
straw, etc., on any farm of bkpt. in any other way 
than bkpt. ought to have done, is still in force, & 
Applies to a trustee in bkpey. or liquidation under 
Bkpcy. Act, 1869 (c. 71). 

A lessee was bound by the covenants in his lease 
not to sell hay, straw, etc., grown on his farm with- 
out the permission of the landlord. The lessee be- 
came a liquidating debtor under Bkpcy. Act, 1809 
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(c. 71), s. 125, & the trustee in the liquidation dis- 
claimed the lease : — Held : the trustee was bound 
by Sale of Farming Stock Act, 1810 (c. 50), s. 11, 
notwithstanding the disclaimer, & an injunction 
was granted to restrain him from selling the hay, 
straw, etc., grown on the farm. — Lybbe v. Hart 
(1885), 29 Ch. D. 8 ; 54 L. J. Ch. 800 ; 52 L. T. 
034; 1 T. L. R. 235, C. A. 

Annotations : — Dbtd. Clogg v. Hands (1890), 44 Ch. D. 503. 

Mentd. Chapman v. Smith, [1907] 2 Ch. 97. 

301 . By landlord under distress.] — Sale 

of Farming Stock Act, 1810 (c. 50), s. 11, does not 
apply to a sale by a landlord of a distress. A lease 
or a farm contained a covenant by the tenant not to 
remove hay, unthreshed corn, etc., from the demised 
premises, but to use them for the improvement of 
the land. The landlord, having distrained hay & 
unthroshed corn for rent in arrear, sold the distress 
under a condition that the purchaser should con- 
sume the matters sold on the premises, & conse- 
quently the best price was not obtained in accord- 
ance with 2 Wm. & M. c. 5: — Held: the landlord 
could not legally sell under such a condition.— 
Hawkins v. Walrond (1870), 1 C. P. D. 280 ; 45 
L. J. Q. B. 772 ; 35 L. T. 210 ; 40 J. P. 824 ; 24 
W. R. 824. 

302. What included — Severance before 

time for completion.] — Pltf. agreed to buy an 
estate “ including the hay, growing crops, etc.” 
The time fixed for completion was June 24, but it 
was afterwards extended till Sept. 29, <fc in the 
meantime defts. had cut & sold the hav & crops 
Held : (1) pltf. was entitled only to those crops in 
existence at the time of completion ; (2) he had no 
right to the proceeds of the sale of those cut <fc 
gathered before Sept. 29. — Webster v. Donaldson 
(1805), 34 Beav. 451 ; 11 Jur. N. S. 404 ; 13 W. R. 
515 ; 55 E. R. 710. 

303 . _ At valuation — Time essence of con- 
tract.] — C., tenant of a farm who was jointly with 
pltf. entitled to the farming stock & growing crops, 
agreed with defts., to whom he had arranged to 
transfer the farm, that certain growing crop3 on the 
farm should bo taken by defts. at a valuation made 
by certain valuers on Apr. 1, 1844, & the amount 
secured by defts.’ joint promissory note, but that 
such valuation should be examined & revised on 
Aug. 1 nekt ensuing, & that the parties should be 
bound by any alteration then made in it. The 
valuers on Apr. 1 estimated £41 to be due to pltf. 
for the crops after certain deductions, & defts. gave 
their promissory note for that amount. The 
valuers could not attend on Aug. 1, & the crops 
wero in fact viewed on Aug. 2 only. The value was 
finally fixed on Aug. 12, & it was proved that the 
value had not altered between Aug. 1 & 2. Accord- 
ing to the revised valuation, the sum duo to pltf. 
was only £3 5s. In an action on the promissory 
note : — Held : the time fixed for the revision of the 
valuation was of the essence of the contract, <fc pltf. 
was entitled to the full amount of the note. — 
Marshall v. Powell (1846), 9 Q. B. 779 ; 10 
L. J. Q. B. 5 ; 8 L. T. O. S. 159 ; 11 Jur. 01 ; 1 New 
Pract. Cas. 590 ; 115 E. R. 1475. 

304. — — • Failure of specific crop — Vis major.] — 
Deft, in Mar., 1872, agreed to sell to pltf. 200 tons 
of Regent potatoes grown on land belonging to deft., 
at a certain price, to be delivered in Sept. & Oct., 
1872. Deft., at the time of the contract, had 
08 acres ready for planting potatoos, part of which 
was already sown, & the rest was sown afterwards. 
This quantity of land was enough in ordinary years 
to produce more than 200 tons. From no fault 
of deft., but in consequence of a potato blight which 
occurred in Aug., the crop failed, & deft, was able 
to deliver only 80 tons. In an action for non- 
delivery of the remainder : — Held : the contract 
being for the sale of part of a specific crop, the case 
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was within the principle of Taylor v. Caldwell (1803), 
3 B. A S. 820, A delivery of the potatoes being pre- 
vented by vis major , deft, was excused from per- 
formance of the contract. — Howell v. Coupland 
(1870), 1 Q. B. D. 258 ; 40 L. J. Q. B. 147 ; 33 L. T. 
832 ; 40 J. P. 270 ; 24 W. R. 470, C. A. 

Annotations ; — Distd. Ashmore v. Cox, [1899] 1 Q. B. 436- 

Consd. Nickoll v. Ashton, [1901] 2 K. B. 120, C. A. Reid. 

Clark v. Lindsay (1903). 88 L. T. 198 ; Krell r. Henry, 

119031 2 K. B. 740, C. A. ; lie Hull & Meux, [1905] 1 K. B. 

588, C. A. ; Hr Mhipton, Anderson A Ilarrison, [1915] 3 

K. B. 676 ; Horlock v. Beal, [1916] 1 A. C. 486, H. L. 

305 . Failure of crop not specific.] — Defts., 
market gardeners, entered into a contract to supply 
pltfs. with a quantity of gherkins. In reply to pltfs. 
defts. wrote : “We could offer you in green pro- 
bably about 50 hogsheads, A say 150 hogsheads large 
at the same price as last year.” Defts. subse- 
quently wrote : “ We accept your offer . . . for 
50 hogsheads crooked green at 30a. per hogshead ; 
150 hogsheads large green at 21a. per hogshead ; 
150 to 200 hogsheads second flower at 27a., as re- 
quired ; terms as usual.” Owing to the weather, 
A through no fault or negligence of defts., the crop 
of gherkins was a failure. An action having been 
brought for damages for breach of contract : — 
Held : (1 ) the contract was for a specific quantity of 
a particular kind of goods, A did not refer to gher- 
kins only grown on defts.’ land ; (2) defts. were 
liable for failure to deliver. — Hayward Brothers, 
Ltd. v . Daniel A Son (1904), 91 L. T. 319. 

306. Interest In land — Mortmain.] — Growing 
crops are an interest in land within Charitable Uses 
Act, 1736 (c. 30). — Symonds (Symons) v. Marine 
Society (1800), 2 Gift. 325; 29 L. J. Ch. 023; 2 
L. T. 720 ; 25 J. P. 180 ; 0 Jur. N. S. 910 ; 8 W. K. 
728 ; 00 B. R. 130. 

See , generally , Charities. 

Chattels — Bills of Sale Acts.] — See Bills of 
Sale. 

307 . Assignment of future crops.] — The tenant 
for years of a farm, being indebted to his landlord, 
assigned to him,. by deed, all his household goods, 
live stock, hay, A corn, as well in stock as then 
growing upon the farm, utensils A implements of 
husbandry, A also all his tenant right A interest yet 
to come A unexpired in A to the farm A premises, to 
hold the goods, cat tie, chattels, t enant right, effects, 
A things to the landlord, in trust/ to sell, A thereout 
to pay the debt, A pay over the surplus to the 
tenant, A the tenant granted to the landlord 
licence A authority at any time to enter upon the 
farm, A take, carry away, A sell the goods, etc., 
thereby assigned : — Held : under this assignment 
the tenant’s interest in crops grown in future years 
of the term passed to the landlord. — Petcii v. 
Tutin (1840), 15 M. A W. 110 ; 15 L. J. Ex. 280 ; 
153 E. R. 782. 

Annotations : — Folld. Allutl v. Carr A Scholfield (1858), 0 

W. R. 578. Mentd. FJory r. Denny (1852), 7 Excli. 581 ; 

Congreve v. Evetts (1854), 10 Kxeh. 298. 

308. .] — By a bill of sale, made in 1855, R., 

in consideration of £400 advanced by T., assigned 
to T. all the crops of corn, etc., growing on his 
farm at B., or upon any other farm which R. at any 
time during continuation of the security, might 
thereafter occupy, also implements of husbandry, 
etc., tenant rights, A all rights which R. might be 
entitled to on quitting his present or any other 
taken farm, A all other personal property of R. 
The deed provided that, for the more effectually 
securing to T. payment of the money, R. irrevo- 
cably appointed T., her exors, etc., his lawful attor- 
ney or attorneys, in his or their name or names, to 


make A perfect any assignment, transfer, or deli- 
very of any goods or chattels, etc., or any other 
personal estate or property not legally passing by 
the effect of the assignment therein made, A to 
which R. should, before satisfaction of that security, 
become beneficially possessed of or entitled to ; A 
it contained a power for T., her exors., etc., to 
break doors A take possession of any of the effects 
of R. of which he was then possessed, or should 
thereafter acquire, A to occupy A posse, ss any of 
the lands of R. for the purpose of selling any grow- 
ing crops. After execution of the deed, A while the 
debt was unpaid, R. took another farm. In 1857 
crops growing on the farm at B., A also crops stand- 
ing on the farm taken by R. after the bill of sale, A 
farming stock A other goods of R., some of which 
had been acquired since the bill of sale, were seized 
by the exor. of T. under the bill of sale : — Held : 
(1) the deed operated to authorise seizure of future 
property ; (2) by seizure a good title w r as acquired 
to the crops standing on the new farm, as well as 
those upon the old farm. — Carr v. Allatt, 
Allatt v . Carr (1858), 27 L. J. Ex. 385 ; 0 W. R. 
578. 

Annotations Consd. Broun v. Bateman (1867), L. R. 2 

C. P. 272 ; lie Lind, Industrials Finance Syndicate r. 

Lind, [1915] 2 Ch. 345, C. A. Reid. Chidell t\ Galsworthy 

(1859), 6 C. B. N. S. 471. 

309 . Right of entry.] — To a declaration in 

trespass for assault defts. pleaded a justification in 
defence of the possession of a dwelling-house. Pltf. 
newly assigned that the trespasses were committed 
not in a dwelling-house, but on a certain bridge A 
in certain yards A fields, parcel to a farm. The 
plea to the new assignment stated that W. was 
possessed of the dwelling-house, A also of the bridge, 
yards, A fields, which belonged A were adjacent to 
the dwelling-house, A then justified the trespasses 
in defence of the possession of the house, bridge, 
yards, A fields, A ilien averred that defts. removed 
pltf. from the bridge, yards. A fields, A took him by 
the nearest way to a public highway near to the 
dwelling-house, bridge, yards, A fields. The repli- 
cation alleged the seisin of W. in the farm, the de- 
mise of it by him to J. as tenant from year to year, 
the entry of J., an assignment by J. to B. to secure 
a debt of the then A future growing crops on the 
farm, with a power to B., in default of payment, to 
take possession. It then alleged a default by J., 
that W., at the time of the default, was in posses- 
sion of the farm, on which there then were growing 
crops which belonged to J. after the date of the 
assignment, that pltf., as servant of B., took pos- 
session, A continued in possession, of the growing 
crops for a reasonable time, A that before a rea- 
sonable time had elapsed defts. removed him, A 
dragged him from the dwelling-house, across the 
bridge, yards, A fields, to the highway : — Held : the 
replication was bad, as it did not show any right in 
B. to place a pci*son on the premises to retain pos- 
session of the growing crops after J.’s tenancy had 
come to an end, A the landlord had regained posses- 
sion, A if B.’s right so to do depended upon the 
mode of termination of the tenancy, or the nature 
or condition of the crops, the replication ought to 
have set forth the circumstances which abridged 
the primd facie rights of the owner of the farm to 
remove all other persons froln it. — Hayling v. 
Okey (1853), 8 Exch, 531 ; 22 L. J. Ex. 139 ; 20 
L. T. O. S. 293 ; 17 Jur. 325 ; 1 W. R. 182 ; 155 
E. R, 1401, Ex. Ch. 

310 . Trespass — Who can maintain.] — Trespass 
quarc clausum fregit can be brought by one who has 
“ the crop A vesture ” of land, by one who has 
herbagium, A by one who has right of pasture. — 


310 i. Trespass — Who can mni i ordered to ascertain the damages which been put out of possession, & kept there- 

Tcnants will be restrained from proceed- they have sustained in relation to their out until the execution of restitution, A 
ng at law, A a reference to the master crops, etc., by reason of their having the purchaser will be ordered to pay 
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Welden v . Bridgewater (1592), Moore, K. B. 302 : 
Cro. Eliz. 421 ; 72 E. R. 594. 

Annotations : — Consd. Cox v. Glue, Saint t\ Mouslcy (184 8), 

6 C. B. 533. Mentd. Mallet v. Sackford (1007), Cro. Jac. 

198. 

311. At suit of purchaser.] — Herbage is the 

profit of the land, so if A. sells the corn which is 
sown, & another destroys it, A.’s vendee will have 
an action for breaking his close. If a man sells his 
land or corn & dies before the corn is cut, the exors. 
will have an action for breaking the close against 
any person destroying the corn. — Anon. (1510), 
Keil. 159 ; 72 E. R. 334. 

312. Against sheriff.] — The vendee of 

a growing crop of grass who is in possession of the 
field, for the purpose of making it into hay, can 
maintain trespass against the sheriff if when cut the 
close be entered, & part of the grass carried away 
by a person who has purchased the grass of a 
bailiff of the sheriff, who had seized A sold it under 
a fi.fa. against the original vendor, where the person 
actually entering claims under the sale of the 
sheriff’s bailiff & carries off the crop by his autho- 
rity. — Tompkinson v . Russebl (1821), 9 Price, 287 ; 
147 E. R. 95. 


313. At suit of executor.] — Trespass lies at 
the suit of an exor. for cutting & carrying away 
growing corn in testator’s lifetime. — Emerson v . 
Amell (Annison, Emerson) (1672), 1 Freem. K. B. 
22 ; 2 Keb. 874 ; 3 Salk. 160 ; 1 Ventr. 187 ; 80 
E. R. 20. 

314. Tenant in common.] — One tenant in 

common cannot maintain trespass against another 
tenant in common for cutting in due season & carry- 
ing away the whole produce of the common pro- 
perty, a crop of hay. — Jacobs v . Seward (1872), 
L. R. 5 H. L. 404 ; 41 L. J. 0. P. 221 ; 27 L. T. 185 ; 
30 J. P. 771, H. L. 

Annotation : — Retd. Birkin v. Smith, [1909] 2 K. B. 112, 

C. A. 

315. Defence of realm — Requisition.] — By De- 
fence of the Realm Regulations, reg. 2b, it was pro- 
vided that it should be lawful for the Admit y. or 
Army Council or Minister of Munitions to take 

ossession of any food, forage & stores of any 
escription <fc of any articles required for or in con- 
nection with the production thereof: — Held: (1) 
this regulation was not ultra vires , inasmuch as it 
was reasonably capable of being a regulation for the 
public safety & defence of the realm, & an exercise 


—Trotter v. Ellis (1829), 1 8au. 

A He. 149, n. — IR. 

310 il. — The owner of a lot 

of land encroached upon an adjoining 
lot belonging to the Crown, A took 
three successive crops oft it without 
any permission from the Crown. An- 
other person, who had taken possession 
of the same land also without licence 
about ton years before, & paid taxes 
A: made clearings on it, warned off the 
owner of the other lot after he had 
taken the third crop, & then cropped 
the land himself : — Held : the owner 
of tho adjoining lot had no property 
or possession to maintain trespass 
against him for that crop. — Killtchan 
r. Robertson (1843), 6 O. 8. 468. — 
CAN. 

310 iii. -.] — A., living ubroad, 

sent to an agent to purchase land for 
]{., who waB living in Canada, & to take 
the conveyance to A. This was done, 
A B. was put in possession of the land, 
A thenceforth used A cultivated it for 
his own boncflt. At tho time of pur- 
chase a crop of wheat was in the ground : 
— Held : B., A not A., should sue in 
trespass for cutting A carrying away the 
wheat. Qu. : whether tho property in 
the wheat passed to A. or B. — Campbell 
r. Cushman (1847), 4 U. C. R. 9. — CAN. 

310 iv. .1 — In trespass for tak- 

ing hay & grain, it was proved that tho 
land on which they grew belonged to 
pltf.’s father, who four years before the 
trial gave it up to pltf. on tho condition 
that he should support ids father A 
family, that the father continued to 
live on the land, but that pltf. took the 
management of the farm A sowed tho 
grain A cut tho grass : — Held : tills 
constituted a tenancy, A gave pltf. tho 
possession of tho crops. — Ferguson v. 
Savoy. 4 All. 203. — CAN. 

310 v. .1 — A. held a decreo of a 

competent ct. of revenue for possession 
of certain land as against B., A obtained 
under that decree formal possession of 
that laud. B., however, was allowed 
to remain in such necessary possession 
of tho land as was requisite to enablo 
him to remove a crop which was on the 
land. B. removed his crop, A thereafter 
sued in a civil ct. for a declaration 
that he was A.’s tenant of the land 
in question holding occupancy rights. 

A. did not defend tho suit, A the civil 
ct. passed a declaratory decree in 
favour of pltf., A further proceeded to 
execute that declaratory decree by 
putting B. In possession. Subsequently 

B. sued A, for damages in respect of the 
alleged removal by A. of a second crop, 
which he asserted that ho had sown upon 
* he land ; — Held : B. had no cause of 


action. — Udit Narain Singh v. Siiib 
Rai (1898), I. L. It. 20 All. 198.— IND. 

311 I. At suit of purchaser.] — A 

person purchasing a crop of wheat at a 
sheriff’s sale may bring trespass against 
a person converting or injuring it, 
though he may never have received 
possession of the field. — H aydon r. 
Crawford (1834), 3 O. S. 583. — CAN. 

311 ii. At suit of tenant — Against | 

purchaser.] — In a lease of a farm, con- 
taining a covenant by the lessor for 
quiet enjoyment, the lessee agreed that 
if the place were sold, A he should 
receive one month’s notice prior to the 
expiration of any year, ho would give 
up peaceable possession A allow any 
incoming tenant to plough the land 
after harvest. Before the expiration of 
the lease the ploco was sold to a pur- 
chaser. After the purchase, A before 
the lessee had harvested his crop, the 
purchaser entered on tho land A 
ploughed it up, thereby cuusing injury 
to the lessee : — Held : (1) the purchaser 
was a trespasser A liable for damages ; 
(2) no liability was imposed on the lessor 
under the covenant for quiet enjoy- 
ment. — Newell v, Magee (1899), 30 
O. It. 550.— CAN. 

314 i. Tenant in common.] — Pltf. 

A deft., being each possessed of a farm, 
agreed to work them together A divide 
the profits arising from them at the end 
of the season. Before the harvest deft, 
was dispossessed of his farm by eject- 
ment, A pltf. thereupon gave him notieo 
that he would not divide his crops with 
him. Deft., however, entered pltf.’s 
farm A took aw r uy his share of tho 
crop. — Held : pit f. could not maintain 
trespass against him. — Demp v. Morma 
(1845), 2 U. C. Ii. 146.— CAN. 

314 ii. -.1 — H., by agreement 

with deft., planted 16} acres of deft.’s 
land with Indian corn A other crops, 
the agreement being that H. was to do 
all the work, A deft, to receive for his 
share as much Indian corn as should 
represent the portion of the land sown 
with sugar corn A potatoes, A ono- 
third of the Indian corn, A that H. was 
to have the remainder: — Held: (1) H. 
A deft, were tenants in common of tho 
crop of Indian corn ; (2) ono tenant in 
common could not maintain trespass or 
trover against his co-tenant for merely 
reaping A harvesting the crop, but ho 
might, if his co-tenant had consumod 
the crop, or dealt with it so that he 
could not retake it or pursue his reme- 
dies oguinst the persons who had pos- 
session of it.— Brady v . Arnold (1868), 
19 C. P. 42.— CAN. 

h. Trover — BAen maintainable.] — 
Trover does not lie for growing crops. 


but will if they be severed. Qu. : 
whether, if after the expiration of a 
notice to quit, the landlord gives leavo 
to cut hay, there is a property in tho 
hay thereby vested in the tenant, so as 
to enable him to maintain trover there- 
for. — Cunningham v. Uniacke (1842), 
Arm. M. A O. 393.— IR. 

k. .1 — The entry of a party- 

on timber limits to cut hay, A his 
cutting A stacking it on the land, do 
not give him such property in tho hay 
cut as to enable him to maintain trover 
for its removal against persons claiming: 
by virtue of Crown timber licences then 
in force. — McDonald v. Bonfikld- 
(1869), 20 C. P. 73— CAN. 

l. . j — G raham v. Heenan, 

20 C. P. 340 —CAN. 

m. Joint tenants. 1 — A. A 

B. sowed wheat under a contract with 

C. to put in the crops on a farm, A to do 
all the necessary farm work thereon for 
the whole season, A for which they w-ero 
to have one-half of the crops of that 
year. B. having absconded, his interest 
in the wheat while growing wus sold 
under an execution obtained at tho 
suit of D., who became the purchaser 
thereof. A. subsequently sold all big 
interest A that of B. in tlio wheat to O., 
who harvested it : — Held : as Lctweou 
A. A B. the contract was joint, A trover 
by D. for the one-quarter sold to him 
under the execution against B. was 
not maintainable. — Park v. Humphrey 
(1864), 14 C. T. 209.— CAN. 

n. Share farming agreement — Divi- 
sion of crop wider .) — Findlay v. 
Falconer (1911), 17 W. L. R. 167.— 
CAN. 

o. j — Malfaire r 

Schultz (1911), 18 W. L. It. 407. — 
CAN. 

p. “ Harvesting season ."1 — A 

share farming agreement provided that 
either party might terminate the agree- 
ment “ at tho end of any harvesting 
season by prompt notice in writing to 
the other party ” : — Held : tho words 
“ the end of the harvesting season ” 
meant tho end of the harvesting ope- 
rations on the particular farm for 
any season within the term agreed. — 
Tooth v. Kitto (1013), 17 C. L. R. 
421.— AUS. 

q. Removal of 11 hay ” — Indian Act . 
R. 8. C. (c. 43) «. 26.] — The word 
** hay ” in the above Act docs not 
necessarily mean hay from natural 
grass only, but what is commonly known 
as hay, namely, cither from natural 
grass or grass sown A cultivated. — 
R. v. Good (1889), 17 O. R. 725. — CAN* 
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of the powers tinder the regulation for the purpose 
of procuring a substantial quantity of a necessary 
.supply of food or forage for the use of troops was an 
exercise of powers, in that sense, in that it was for 
the safety & the defence of the realm ; (2 ) although 
under the regulation the Admlty., Army Council or 
Minister of Munitions had no power to take pos- 
session of growing crops, nevertheless they had. a 
right to give notice that they would take possession 
of such crops when secured, & a requirement to take 
possession of fruit to be made into jam for the use of 
the Army, not as a growing crop, but when gathered, 
was valid. — Lipton, Ltd. v. Ford, [1917] 2 K. B. 
647 ; 86 L. J. K. B. 1241 ; 116 L. T. 632 ; 33 
T. L.R.459 ; 16L. G.B. 699. 

Sec , further , Constitutional Law. 

Bequests relating to.] — See Wills. 

Reputed ownership.] — See Bankruptcy & In- 
solvency. 

Right of mortgagee to.] — See Mortgage. 

Distress of & execution on.] — See Distress ; 
Execution. 


Sect. 2. — EMBLEMENTS. 

Sec, now , Landlord & Tenant Act, 1851 (c. 25). 

316. Nature of right — What crops.] — A tenant 
for a term, determinable upon a life, sowed the land 
in spring, first with barley, & soon after with clover. 
The life expired in the i olio wing summer. In the 
autumn the tenant mowed the barley, together 
with a little of the clover plant which had sprung 
up. The clover so taken made the barley straw 
more valuable by being mixed with it, but the 
increase of the value did not compensate for the 
expense of cultivating the clover, & a farmer would 
not be repaid such expense in the autumn of the 
year in which it was sown. The reversioner came 
into possession in the winter, & took two crops of 
the same clover after more than a year had elapsed 
from the sowing : — Held : the tenant was not 
entitled to emblements of either of these two crops ; 
because (1) emblements can be claimed only in a 
crop of a species which ordinarily repays the labour 
by which it is produced within the year in which 
that labour is bestowed ; (2) even if pltf. were en- 
titled to one crop of the vegetable growing at the 
time of the cesser of his interest, this had been 


alreadv taken by him at the time of cutting the bar- 
ley. — Graves v. Weld (1833), 5 B. & Aa. 105 ; 2 
Nev. & M. K. B. 725 ; 2 L. J. K. B. 176 ; 110 E. B. 
731. , , 

317. Hops.] — Hops growing out of 

ancient roots are like emblements & shall go to the 
personal representatives of a tenant for life, & not 
to him in remainder. — Latham v. Atwood (1638), 
Cro. Oar. 515 ; 79 E. B. 1045. 

Annotations : — Folld. Anon. (1696), Freem. Ch. 210. Co&fld. 

Graves v. Weld (1833), 5 B. & Aid. 105. 

318 . : — .] — Held: hops which grew 

out of old roots, the person dying in July, viz., after 
reassurance, should go to the exor. & not to the heir, 
but otherwise of apples & nuts. — A non. (1696), 
Freem. Ch. 210 ; 22 E. B. 1165. 

319 . None on forfeiture.] — Where a lessor 

enters by virtue of a condition of re-entry for non- 
payment of rent, he is entitled to emblements. — - 
Nicholas v . Simonds (1625), 2 Roll. Rep. 468 ; 81 
E. R. 921. 

320. .] — A lease having been granted 

on condition that if the lessee contracted a debt on 
which ho should be sued to judgment which should 
be followed by execution, the lessor should re-enter 
as of his former estate, & the lessor having re-entered 
after a judgment & execution : — Held : he was en- 
titled to the emblements. — D avis v. Eyton (1830), 

7 Bing. 154 ; 4 Moo. & P. 820 ; 9 L. J. O. S. C. P. 
41; 131 E. R. 60. 

Annotation: — Mentd. Bryan v. Child & Fanner (1850), 5 

Exch. 363. 

321. Who entitled to — Disseisee.] — A disseisor 
or his feoffee sows com & loaves it growing on the 
land ; the disseisee may seize it. . This applies also 
after severance though it be carried off the land. — 
Anon. (1536), Jenk. 204 ; 145 E. R. 138. 

322. .]-*-! f the disseisor sow the land & 

afterwards sever the emblements, & the disseisee 
re-enters, then the property of them is in the 
disseisee, & he can take them. Although cut they 
remain on the land, & are of the nature of the soil. — 
Anon. (1561), Ben. & D. 30 (8) ; 123 E. It. 248. 

323. Lessee of tenant for life.] — If the 

lessee of a tenant for life be dismissed, & the lessee 
of the disseisor sow the land, & then the tenant for 
life dies, & he in remainder enters, yet he shall not 
have the emblements, but the lessee of the tenant 
for life. — Krevett v. Pool (1596), Cro, Eliz. 463 ; 
78 E. R. 701. 

324. Executors.] — A. was bound in an 

o bligation that B. should enjoy a lease of Blaekacro 


PART VIII. SECT. 2. 

316 i. Nature of right.] — Growing crops 
sown by the person in possession, & 
intended to be reaped at maturity, are 
fructus industrial es, & the ownership of 
them is not an interest in land within 
Stat. Frauds, s. 4. — Cameron r. 
Gibson (1889), 17 O. R. 233. — CAN. 

316 il. What crops.] — A tenant 

under the ct., in Apr., 1857, sowed 
artificial grass on the lands, which ho 
grazed from Oct., 1857, until May 
1858, when be began to preserve the 
grass for meadow. This tenancy ex- 
pired in May 1858 : — Held : he was 
was not entitled to emblements of the 
artificial grass. — Flanagan t?. Seavku 
<1858), 9 I. Ch. It. 230. — 1R. 

321 i. Who entitled to— Tenant under 
court.] — A tenant holding under the 
Ot. of Ch. for seven years pending a 
cause, having sowed the lands after lie 
had notice of their having been sold 
under the decree : — Held : entitled 
to emblements, when dispossessed by 
injunction, to put the purchaser into 
possession, & he might recover them by 
action at law. — Short v . Atkinson 
<1834), Hayes 8c Jo. 682.— -IR. 


321 ii. .1 — The ct. doals with 

its tenants as tenants at wili 8c, therefore, 
as being entitled to emblements, & when 
a lease Is suddenly terminated the ct. 
deals with them accordingly. — O'Con- 
nell v. O 'Callaghan (1841), Long. & 
T. 157.— IR. 

321 iii. Tenant from year to year.] 

— Qu. : whether a tenant from year to 
year is entitled to emblements, indepen- 
dent of any custom. — Cunningham v. 
Uniacke (1842), Arm. M. & O. 393. — 
IR. 

323 i. Lessee of tenant for life .] — 

During the lifetime of a widow & tenant 
for life, two of tho farms belonging to the 
estate were leased for five years, depen- 
dent on her living so long, & the lessees 
covenanted to cultivate, till, manure 8c 
to spend, use, & employ in a proper 
husbandliko manner all the straw & 
manure, & not to remove or permit to be 
removed from tho premises any straw 
of any kind, manure, wood or stone, & to 
Black carefully the straw & turn all the 
manure thereon into a pile (so it might 
heat & rot so as to kill 6c destroy foul 
seeds), & thereafter & not before to 
spread same on the land: — Held: (1) 


defts. not entitled to the Rtraw & manure 
as emblements, as the widow was not in 
actual occupation or cultivation of tho 
lands on which it was produood ; (2) the 
lessees would have been entitled to the 
straw & tho manure, which had been 
piled into heaps, but for their covenants, 
which precluded them from making any 
claim. — Gardner v. Perry, 23 C. L. T. 
295.— CAN. 

323 ii. .]— When a lease of land, 

in which the lessor has a life estate only, 
has boon put an end to by the death ot 
the lessor during tho term, the wheat 
then sown & in the ground are emble- 
ments belonging to the lessee. — Atkin- 
son v. Farrell (1912), 27 O. L. R. 204 ; 
4 O. W. N. 73 ; 8 D. L. R. 582.— CAN. 

324 i. Executors.] — The oxor. of a 

deceased rector is entitled to the emble- 
ments ot glebe lands. — O'Connor v. 

(1836), 2 Jones, 20.— IR. 

324 il. .1 — An injunction to 

restrain the sale by an exor. of farming 
implements & furniture, which with the 
crops & live stock wore left to a remain- 
derman aftor the determination of a life 
interest therein, was granted, but was 
refused as regarded the crops 8c live 



Part VIII. — Growing Crops and Crops, Emblements, and Gleaning. 59 


immediately after his death. The land being sown, 
A.’s exors. took the corn : — Held : obligation not 
forfeited, for bylaw the corn belonged to the exors. 
— Launton’s Case (1578), 4 Leon. 1 ; 74 E. R. 085. 

325. .]- — The remainderman for life 

shall have the emblements sown by the devisor in 
fee, in preference to the exor. of the tenant for life. 
—Anon. (1587), Cro. Eliz. 61 ; 78 E. R. 321. 

326. .] — Anon., No. 318, ante. 

327. — — .] — Emblements shall go to the 

exor., & not to the heir or remainderman, it being 
for the benefit of the kingdom, which is interested 
in the produce of corn, & other grain, & will not 
suffer them to go to the heir (Lord Hardwicke, C.). 
— Lawton v, Lawton (1743), 3 Atk. 13 ; 26 E. R. 
811. 

Annotations : — Mentd. Dudley v. Warde (1751), Amb. 113 ; 
Elwes v. Maw (1802), 3 East, 38 ; Grymes v. Bowcren 
(1830), 6 Bing. 437 ; Trappos v. Harter (1833), 2 Cr. & M. 
153 ; Re Walsh, Ex p. King (1840), 4 Jur. 510 ; Egorton 
v. Brownlow (1853), 4 H. L. Cas. 1, H. L.; Elliott v. Bishop 
(1854), 10 Exch. 496 ; Bishop v. Elliott (1855), 11 Exch. 
113 : Walmsley v. Milne (1859), 7 C. B. N. 8. 115 ; Wake 
v. Hall (1883), 8 App. Cas. 195, H. L. ; Ward v. Dudley 
(1887), 57 L. T. 20 ; Hill v. Bullock, 11897] 2 Ch. 55 ; Gough 
r. Wood (1899), 42 W. R. 469, O. A. ; Re Do Falbo, Ward 
v. Taylor, [1901] 1 Ch. 523, O. A.; Re Hulsc, Beattie v. 
Dulse, [1905] 1 Ch. 406 ; Re Whaley, Whaley v. ltoehrich, 
[1908] 1 Ch. 615. 

328. Remainderman.] — If land which was 

sowed be leased to one for life, the remainder to 
another for life, & the tenant for life dies before 
severance of the corn, he in the remainder shall 
have the corn. — Anon. (1608), Godb. 159 ; 78 

E. R. 97. 

829. .] — Corn is fructus industrialis, & 

he that sows it has a kind of property ipso facto in 
it divided from the land, & the exor. shall have it, 
& not the heirs. If A., seised of land, sow it with 
corn & then convey it away to B. for life, remainder 
to C. for life, & then B. die before the corn reaped, 
O. shall have it & not the exors. of B., for the reason 
of industry & charge in B. fails. — Grantham v, 
Hawley (1015), Hob. 132 ; 80 E. R. 281. 

Annotations : — Apld. Retch v. Tutin (1816), 15 L. J. Ex. 
280. Mentd. Robinson v. Mucdoimell (1816), 5 M. & S. 
228 ; Muskett v. Hill (1839), 5 Bing. JN. C. 694 ; Lunn V. 
Thornton (1845), 1 C. B. 379. 

330. Remainderman for life.] — Anon., 
No. 328, ante . 

331. Devisee.] — Where the owner of land 

sows it with corn & dies before severance, having 
devised the land, the devisee takes the corn, & not 
the devisor’s exor. — Spencer’s Case (1622), Win. 
51 ; 124 E. R. 44. 

332. .] — A testator devised his real 

estate to W. in fee, but chargeable with payment of 
a legacy, <fc he bequeathed to his exors. all his 
moneys, securities for money, household furniture, 
goods, chattels, personal estate & effects whatsoever 
& wheresoever, not specifically bequeathed, sub- 
ject to payment of his debts. There was no specific 
bequest of emblements : — Held : in the absence of 
any words to rebut the ordinary presumption that 


it is the will of a testator that he who takes the land 
shall take the crops which belong to it, the emble- 
ments passed to the devisee of the real estate. — 
Cooper v. Woolfitt (1857), 2 H. & N. 122 ; 20 
L. J. Ex. 310 ; 29 L. T. O. S. 212 ; 3 Jur. N. S. 870 ; 
5 W. R. 7 90 ; 157 E. R. 51. 

333 . Not lessee at will.] — If a lessee at will 

determines the tenancy he is not entitled to emble- 
ments. — Oland’s Case (1002), 5 Co. Rep. 110a; 
77 E. R. 235 ; sub nom. Oland v. Burd wick, Moore, 
K. B. 394 ; Cro. Eliz. 400 ; Gouldsb. 189. 

Annotations ,;--Refd. Mars don v. Sambell (1880), 43 L. T. 
120. Mentd. Wicks v. Jordan (1614). 2 Bulst. 213 ; Duns- 
dalev. Isles (1673), 3 Kcb. 166, 207; R. v. Baden (1694), 
Show. Pari. Cas. 72, II. L. ; Davis v. Eyton (1830), 7 
Bing. 151. 

334 . Joint tenants — Husband & wife.] — If 

the husband & wife be joint tenants & the husband 
sows the land & dies, & the wife survives, she shall 
have the emblements (Cook, C.J.). — Goodman & 
Gore’s Case (1012), Godb. 189 ; 78 E. R. 115. 

335. .] — Husband & wife were 

joint tenants for their lives. The husband sowed 
the land & died before harvest : — Senible : the 
emblements went to the husband's exor. ; the ct., 
however, proposed an equal division, which was 
agreed to. 

Where strangers are joint-tenants, the survivor 
takes the emblements. — Rowney’s Case (1094), 2 
Vern. 322 ; 23 E. R. 808. 

336. — — Female durante vlduitate.] — If a 
feme copyholder, durante viduitale , sows the land, <fc 
before severance takes baron, the lord of the manor 
shall have the crop, but not if it is in the hands of 
her lessee. — Oland’s Case (1002), 5 Co. Rep. 110a; 
77 E. R. 235 ; sub nom . Oland v. Burdwick, Moore, 
K. B. 394; Cro. Eliz. 400; Gouldsb. 189. 

Annotations : — Consd. Davis v. Eyton (1830), 4 Moo. 8c P. 
820. Refd. Wicks v. Jordan (1614), 2 Bulst. 213. Mentd. 
Dimsdalo v. Isles (1673), 3 Keb. 166, 207 ; R. v. Baden 
(1694), Show. Pari. Gas. 72, H. L. ; Marsdon v. Sainboll 
(1880), 43 L. T. 120. 

337. .] — If a widow, who is to enjoy 

copyholds durante viduitale, sows the land & after- 
wards takes a husband, she loses the corn, which 
belongs to her husband. — Wicks v. Jordan (1014), 
2 Bulst. 213 ; 80 E. R. 1070. 

338. 7 Widow.]— Where lands held by a 

husband for life passed on his death to his widow as 
jointure, the emblements — namely hops — belonged 
to the estate of the husband ; but otherwise as to 
dower, which is considered as excrescence or con- 
tinuance of the estate of the husband. — Fisher v . 
Forbes (1734), cited 9 Vin. Abr. 573, pi. 82 ; 2 
Eq. Cas. Abr. 392 ; 22 E. R. 334. 

339 . Parson.] — A parson who resigns his 

living is not entitled to emblements. — Bulwer v. 
Bulwer (1819), 2 B. & Aid. 409 ; 100 E. R. 437. 

Annotation ; — Consd. Davis t\ Eyton (1830), 7 Bing. 154. 

340. Tenant pur autre vie.] — A tenant 
pur autre vie, who upon the death of the life in his 


stock. — Re Hall (Deceased) (1892), 
26 I. L. T. Jo. 493.— IR. 

a. Ileir-atiaw.] — On June 12 a 

writ of ft. fa. issued against the goods of 
V„ then seised of certain freehold tene- 
ments. On Aug. 1 C. died. On Aug. 4 
the writ was delivered to the sheriff. 
On Aug. 12 the sheriff levied & sold to 
pltf. certain potatoes then growing on 
the freehold tenements : — Held : pltf., 
claiming as heir-at-law of C., might 
maintain trover for the potatoes. — 
Tierney v. Byrne (1841), 2 Craw. & D. 


831 I. Devisee.] — Growing crops j 
on the land of a testator may or may not 
be a8set8 according to the contents of the 
will. In ordinary circumstances they 
go to the exor., 8c not to the heir, but 


j if the land on which the crops were 
growing was devised by the will, that 
would in general make the crops go with 
the land. — Fisiier v. Trueman (1853), 
10 U. C. R. 617.— CAN. 

331 ii. .] — A testator had 

sown a quantity of graiu wiiich was in the 
ground after his decease. The land on 
which It was, had been devised to the 
widow for life ; — Held : she, not the 
exors., was entitled to tho emblements. I 
— Cudnky v, CUDNEY (1874), 21 Gr. 
153.— CAN. 

b. Curate.] — A. employed B. as ; 

bis curate, & In lieu of salary agreed to 
allow him to have the use of the glebe- 1 
house & lands, worth about £80 a-yoar : 
— Held : this created a tenancy between 
A. & B„ &, upon A/s death, B. entitled 


to emblements. — O’C onnor v. Tyndall 
(1836), 2 Jo. Ex. Ir. 20. — IR. 

340 i. Tenant pur autre vie.] — In 

an action of ejectment ; — Held ; a 
tenant pur autre vie had no right to sot 
up 14 & 15 Viet. o. 25, as he had no 
claim to emblements. — Stradbrookk 
v. Mulcahy (1852), 2 I. C. L. R. 406, 
410; 4 lr. Jur. 390, 392.— IR. 

340 il. -. ] — A tenant, who held 

under a lease pur autre vie, had, prior to 
the termination thereof by the death of 
the last surviving cestui que vie, sowed 
a crop of wheat, & subsequent thereto, 
& after demand of possession by the 
landlord, sowed some oats & potatoes. 
He was afterwards evicted on a civil bill 
decree, in an ejectment founded upon 
the determination of the tenant's 
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Sect. 2. — Emblements. Sect ft. 3 <£: 4. Part IX. Sect, 1.] 

lease refuses to deliver up possession & puts his 
landlord to an action of ejectment to recover the 
premises, does not thereby deprive himself of his 
right to those crops which he sows prior to deter- 
mination of his tenancy. — Kelly v, Webber 
(1860), 3 L. T. 124. 

341 . Tenant sowing after judgment.] — 

Where A., after judgment against him, sowed the 
land & afterwards brought a writ of error to reverse 
the judgment, which was affirmed : — Held : he was 
not entitled to hold the land until he had cut the 
corn. — Wicks v. Jordan (1614), 2 Bulst. 213 : 80 
E. R. 1070. 

342. Right of entry to gather crop.] — Trespass for 
assaulting <fc imprisoning pltf. Plea, that he was 
trespassing on def ts. * close. R eplication , that def ts. 
had nothing in the close except under R. ; that 
before the time when, etc., & before defts. had any- 
thing in the close, R. demised it from year to year 
to W. ; that W. permitted pltf. to plant a crop of 
teazles on condition that W. should nave one half of 
the crop, & pltf. the other, & that pltf. entered to cut 
his teazles, when defts. assaulted rum :~IIcld : the 
replication was a sufficient answer to the plea, 
though it did not allege that W.’s interest in the 
land was continuing when pltf. entered to cut the 
teazles. 

A tenant from year to year does not know in what 
year his lessor may determine the tenancy by half a 
year’s notice to quit ; in that respect, at least, he has 
an uncertain estate ; the public interest requires 
that he who grows a crop shall have a right, where 
his landlord determines the tenancy, to claim it as 
emblements : otherwise every tenant from year to 
year whose holding commences at Michaelmas, & 
who plants his crop early in the spring, may, by a 
notice to quit given at Lady Day, be deprived of 
the fruit of his labours whenever the harvest is 
protracted beyond Michaelmas. Therefore, though 
the tenancy of W. might have been deter- 
mined before the teazles were mature, yet he & 
pltf. had a right to enter for the purpose of 
gathering the teazles which pltf. had planted 
during the tenancy (Best, C.J.). — Kingsbury v. 
Collins & Elmes (1827), 4 Bing. 202 ; 12 Moore, 
C. P. 424 ; 5 L. J. O. S. C. P. 151 ; 130 E. R. 
746. 

Annotation : — Held. Graves r. Weld (1833), 5 B. & Ad. 

105. 

343. Contract to give up— Recovery of value.] — 

The value of growing crops, to which the tenant is 
entitled by the common law or the custom of the 
country as emblements, & contracted by the tenant 
to be given up to his landlord or successor, may be 
recovered on a count for crops bargained A sold 
(Parke, B.). — IT allen v. Render (1834), 1 Cr. 


M. & R. 200 ; 3 Tyr. 959 ; 3 L. J. Ex. 260 ; 149 
E. R. 1080. 

Annotations : — Apprvd. Minshall v. Lloyd (1837), 2 M. & W. 
450. Conid. Darby e. Harris (184P, 1 Q. B. 895; He Gyo 
A Hughes, Exp. Reynal (1841), 2 Mont. 1). & Do G. 443 ; 
Kelly v. WebBter (1852), 12 C. B. 283. Folld. Elliott v. 
Bishop (1854), 3 O. L. R. 272. Apld. Lee v. Oaskell (1876), 1 
Q. B. D. 700 ; Thomas v. Jennings (1890), 66 L. J. Q. B. 5. 
Folld. Itc De Falbe, Ward v. Taylor, [19011 1 Ch. 523; 
C. A. Reid. London & Westminster Loan & Discount 
Co. v. Drake (1859), 6 0. B. N. S. 798. Mentd. Mather v. 
Eraser (1856), 4 W. R. 387 ; Moor v. Roberts (1858), 3 
C. B. N. S. 830. 

344. Landlord & Tenant Act, 1851 (c. 25) — 
Death of landlord — Distress.] — H. held as tenant 
from year to year of A., tenant for life, a cottage 
with about an acre of land, which was partly culti- 
vated as a garden, & partly sown with corn & 
planted with potatoes. A. died in the middle of a 
year of H.’s tenancy, & M. thereupon became en- 
titled to the reversion, &, at the expiration of the 
then current year of H.’s tenancy, distrained for the 
proportion of the rent due since A.’s death : — Held : 

(1 ) the above Act applied to all tenancies in respect 
of which there might be a claim to emblements ; 

(2) but for the Act, there might have been a sub- 
stantial claim to emblements, & the premises were 
“ a farm or lands ” within s. 1 ; (3) that sect, gave 
a right to distrain for the rent, as well as to recover 
it by action. — IIaines v. Welch & Marriott 
(1808), L. R. 4 0. P. 91 ; 38 L. J. C. P. 118 ; 19 
L. T. 422 ; 17 W. R. 163. 


Sect. 3. — GLEANING. 

345. No right at common law.] — No person ha«, at 
common law, a right to glean in the harvest field. 
Neither have the poor of a parish, legally settled as 
such, any such right. — Steel v . Houghton (1788), 
1 Hy. Bl. 51 ; 126 E. R. 32. 

Annokit ions : — Folld. Neill r. Devonshire (1882), S App. Oh. 

135, II. L. ; Smith v. Andrews, [1891] 2 Ch. 678 ; Danbury v. 

Jenkins, [1901 I 2 Ch. 401 ; Simpson v. A.-G.. [19011 A. C. 

476, H. L. ; Simpson r. A.-G. (1904), 20 T. L. R. 761, 

II. L. ; Folkestone Corpn. v. Brockman, [1914] A. C. 338, 

H. L. 

346. .] — Trespass for breaking & entering 

closes, etc., taking corn, etc. Justification that the 
closes had been sown with wheat, barley, etc. ; that 
the crop was reaped, <fc, after it was carried oft* the 
land, deft., being a poor, necessitous, & indigent 
person, entered, etc., to glean & gather the straw 
containing ears of corn remaining & being dispersed 
& scattered abroad in the closes, etc., after the crop 
had been reaped & carried away, etc., being the 


interest. The landlord, after getting 
into possession, cut & dug the respective 
crops. In an action of trover by the 
outgoing tenant against tko landlord : — 
Held : (1) he was entitled to recover the 
value of the wheat, but not of the oats 
& potatoes ; (2) the rights of the tenant, 
in respect of the cropfl, were not affected 
by tho proceedings in the ejectment. — 
Kelly r. Webber (1860), 11 1. C. L. R. 
57 ; 6 Ir. Jur. 358. — IR. 

c. Purchaser.] — A person hav- 
ing become purchaser of land under a 
sale in Ch., & having received possession 
on condition that ho allowed the wheat 
& straw there to be removed, docs not 
acquire any legal right to the straw as 
emblements under such purchase. — 
ODELL v. Cayne (1855), 4 C. P. 452. — 
CAN. 

d. .]— On July 14, 1876, B. 

obtained a decree against D. directing 
D. to pay the amount advanced upon a 


mtge. of D. *s lands within six months | 
from the date of decree, or, in default of 
payment, the lands to bo sold with 
liberty to B. to bid at tho sale. Default 
having been made, the lands were sold 
on June 21, 1877, & B. became tho 
mrchaser. At the time of tho sale the 
ands were in tho occupation of D.’s 
tenants under an agreement to give to 
D. a moiety of the crops : — Held : that, 
by the sale to B„ 1). ’e right to the moiety 
of the crops in the hands of his tenants 
passed to B., & no residual right re- 
mained In D., the crops not having been 
actually carried away & appropriated 
by D. — Land Mortgage Bank of 
India v. Vishnu Govind Patankar 
(1878), I. L. R. 2 Bom. 670.— IND. 

e. Tenant under parol arrange- 

ment.] — A. entered into possession, & 
sowed a crop, upon an oral understand- 
ing that he should have the products 
thereof, but no special time for occupa- 
tion was mentioned ; — Held : a suffi- 


cient tenancy was created to entitle him 
to such crop. — Mulhkrne v. Fortune 
(1859), 8 C. V. 434 — CAN. 

f. Tenant of landlord purchasing 

former tenant's rights.] — Where the 
former tenant of lands was entitled to 
the growing crops as emblements, & tho 
landlord, after making a demise simnly, 
without exceptions, purchased that 
former tenant's rights : — Held : he was 
estopped by tho demise from saying 
that tho crops did not belong to the new 
lessee. — Copley v. Enright (1857), 7 
I. C. L. It. 393.— IR. 

g. Evicted tenant.] — Where the 

herd of an evicted tenant held as part 
of his wages & had sown with oats & 
potatoes three roods of the evicted 
farm, which contained fifty-eight acres : 
— Held : the evicted tenant entitled to 
avail himself of fnese crops as emble- 
ments. — Kknna v. Nugent (1873), 6 
I. R. C. L. 547 ; 7 I. R. a L. 464.— IR. 
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S leanings of the crop, for his necessary support, etc. 

udgment for pltf. — Worlledge v. Manning 
(1780), 1 Hy. Bl. 55 ; 126 E. R. 34. 

Annotation: — Held. Steel v. Houghton (1788), 1 Hy. Bl. 
61. 

347. Reasonable exercise.] — The right of gleaning 
or leasing (if any) must be exercised under proper 


circumstances & restrictions. — R. v. Price (1700), 
4 Burr. 1925 ; 98 E. R. 1. 

Annotation : — Held. Steel v. Houghton (1788), 1 Hy. Bl. 51. 

Sect. 4. — MUSHROOMS. 

See Criminal Law & Procedure. 


Part IX. — Trees and Timber. 


Sect. 1.— DEFINITION AND CLASSIFICATION OF 
TREES. TIMBER, UNDERWOOD, ETC. 

348. Tree.] — Sembte: a “tree” ordinarily means 
a growing tree, so that words imputing theft of a 
tree do not impute a felony. — Minors v. Leeford 
(1000), Cro. Jac. 114 ; 79 E. R. 98. 

What constitutes larceny of.] — See Criminal 
Law <fc Procedure. 

349. .] — “ Trees ” in an exception do not 

include orchard trees. — London (Bp.) v. N. (1522), 
Y. B. 14 Hen. 8, fo. 1, pi. 1. 

Annotations : — Folld. London v. Southwell (101 S), Hob. 3011. 
Refd. Ivc’h Case (1597), 5 (Jo. Rep. 11a; Smith v. Role 
(1618), Cro. Jac. 458. Mentd. Case of Swans (1592), 7 
(Jo. Rep. 15b; Lilford’s Cane (1614), 11 Co. Rep. 46b; 
Blades r. Higgs (1862), 12 C. B. N. S. 501. 

350. S. P. Wyndham v. Way (1812), 4 Taunt. 
310; 128 E. R. 351. 

351. S. P . Bullen v. Penning (Dening) (1820), 
5 B. & C. 842 ; 8 Dow. & Ry. K. B. 057 ; 4 L. J. 
O. 8. K. B. 314 ; 108 E. R. 313. 

Annotations ; — Mentd. Blackett r. Royal Exchange Assoc. 
(1832), 1 L. J. Ex. 101; Savill v. Betliell, 11902] 2 Ch. 
523, C. A. 

352. Timber — What is — General rule.] — The 

question of wTiat timber is depends, first, on the 
general law. i.e., the law of England, &, secondly, on 
the special custom of a locality. — Honywood v. 
Honywood (1874), L. R. 18 Eq. 306 ; 43 L. J. Ch. 
U52 ; 30 L. T. 071 ; 22 W. R. 749. 

Annotations Consd. I)aHh wood r. Magniac, [18911 3 Ch. 
306, C. A. Refd. Par doe v. Pardoe (1900), 82 L. T. 547. 

353. Diameter & girth.] — Timber means 

strictly trees of 0 in. in diameter, or 2 ft. in girth 
allowing for irregularities of shape. — W iiitt y v. 
Dillon (Lord) (1800), 2 F. & F. 67. 

354 . At common law — Oak, ash, & elm — 

Twenty years old.] — By the general law, which may 
be varied by special custom, timber consists of oak, 
ash & elm of the age of twenty years & upwards, 
provided they are not so old as no longer to have a 
reasonable quantity of usable wood in them. — 
Honywood v. Honywood (1874), L. R. 18 Eq. 
300 ; 43 L. J. Ch. 052 ; 30 L. T. 671 ; 22 W. R. 749. 

Annotations : — Consd. Bashwood v. Magniac, [1891] 3 Ch. 
306, C. A. Refd. Pardoe t\ Pardoe (1900), 82 L. T. 547. 

355. S. P. Phillipps v. Smith (1845), 14 M. & W. 
589 ; 15 L. J. Ex. 201 ; 10 J. P. 533 ; 153 E. R. 
010 . 

Annotation :■ -Consd. Dashwood r. Magniac, [1891] 3 Ch. 306, 
C. A. 

356. -.] — Oaks, elms, etc., are or 

may become timber trees. — Anon. (1587), Cro. 
Eliz. 55; 78 E. R. 316. 

Annotation : — Consd. Ford v. Racster (1815), 4 M. & S. 130. 

357. Pollard oak & ash.] — Pollard oaks 

ashes that have grown for twenty years without 

a ng are timber. — Walton v. Tryon (1751), 

. 130 ; 1 Dick. 244 ; 2 Eag. & Y. 123 ; 2 Gwill. 
827; 27 E. R. 85. 

Annotations : — Consd. Ford v. Racster (1815), 4 M. & S. 130 ; 
Evans v. George & Rowe (1825), 12 Price, 76, Ex. Ch. ; 


Lozon v. Pryse (1 840), 4 My. & Cr. 600. Refd. Chichestor v. 
Sheldon (1823), Turn. & It. 245. Mentd. Erskino v. Ruffle 
(1769), 3 Gwill. 961, Ex. Ch. ; Pago r. Wilson (1821), 2 
Jac. & W. 513; Willis v. Stove (1827), I V. & J. 262, 
Ex. Ch. 

Sec , also , No. 504, post. 

358. Trees timber by custom.] — In a pur- 

chase where timber is agreed to be valued, the cus- 
tom of the country makes those trees timber which 
in their nature are not so, as birch, beech, etc., & 
pollard trees, if the bodies are sound, are to be 
valued as timber. — Ciiandos (Duke) v. Talbot 
(1731), 2 P. Wms. 001 ; 24 E. R. 877. 

Annotations: — Mentd. Hall v. Terry (1738), West ttmi). 
Hard. 500 ; Prowsc v. Abingdon (1738), 1 Atk. 4 82 ; 
Niehollfi v . Judson (1742), 2 Atk. 300 ; A.-G. v. Milner 
(1744), 3 Atk. 112 ; Basset, v. Basnet (1744), 3 Atk. 203 ; 
Chester v. Willes (1751), Amh. 246 ; Pearce v. Loman 
(1796), 3 Ves. 135; Astley v. Milles (1827), 1 Sim. 298 ; 
Ilonner v. Morton (1828), 3 Russ. 65 ; Horton v. Smith 
(1858), 27 L. J. Ch. 773 ; Remnant v. Hood (1859), 27 
Beav. 74 ; Ilcnty r. Wrey (1882), 21 Ch. D. 332. C. A. 

359. -Timber & timberlike trees in 
an assignment include both ordinary timber & that 
which by the custom of the country was considered 
timber & the thinnings. — Gordon Woodford 
(1859), 27 Beav. 603 ; 29 L. J. Ch. 222 ; 1 L. T. 
200 ; 0 Jur. N. S. 59 ; 54 E. R. 239. 

360. Beech.] — Beech may be timber 

by the custom of the country. — Palmer’s Case 
(1611), Co. Litt. 53a, n. (10). 

361. S. P. Walton v. Tryon (1751), Amb. 130 ; 
Dick. 214 ; 2 Eag. & Y. 123 ; 2 Gwill. 827 ; 27 
E. R. 85. 

Annotations .v-Consd. Evans r. George & Rowe (1825), 12 
Price, 76, Ex. Gh. ; Lozcn r. Pryse (1840), 4 My. 8c. Cr. 600. 
Refd. Page r. Wilson (1821). 2 Jac. & W. 513 ; Chichester 
v. Sheldon (1823), Turn. & R. 245 ; Willis v. Stone (1827), 
1 Y. & J. 262, Ex. Ch. Mentd. Erskino r. Ruffle (1769), 
3 Gwill. 961, Ex. Ch. ; Ford r. Racster (1815), 4 M. & H 
130. 

362. j S'. P. Re Harrison’s Trusts, Harrison v. 
Harrison (1884), 28 Ch. 1). 220 ; 54 L. J. Ch. 617 ; 
52 L. T. 204 ; 33 W. R. 240 ; 1 T. L. R. 167, O. A. 

383 . Use irrelevant.] — The ques- 

tion whether beech is timber depends not upon the 
use to which it is put, but upon the custom of the 
country (Gloucestershire). — R. v . Minchin-Hamp- 
ton (Inhabitants) (1702), 3 Burr. 1308 ; 97 E. R. 
847. 

384 . Bedfordshire.]— -In Bed- 

fordshire maiden beeches of twenty years’ growth, 
& beech wood proceeding from stools originally 
maiden trees above twenty years’ growth, were 
treated as timber. — Bibye v. Huxley (1724), Bunb. 
192 ; 1 Eag. & Y. 805 ; 2 Gwill. 057 ; 2 Wood, 237 ; 
145 E. R. 044. 

Annotations : — Consd. Evans v. George & Rowe (1825), 12 
Price, 76, Ex. Ch. ; Lozon v. Pryse (1840), 4 My. & Cr. 
600. Mentd. Walton v. Tryon (1751), Amb. 130. 

365 . Buckinghamshire.] — By the 

custom of Buckinghamshire, beech is timber.- 

Lapthorne v. (1610), 1 Roll. Rep. 355 ; 81 

E. R. 530. 

388. Not Oxfordshire.] — 

Beech trees are recognised as timber in Bucking- 
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Sect . 1. — Definition &' classification of trees , 
timber , underw ood, e tc . Sec t . 2 : S ub-scct.Jl . ] 

hamshire but not in Oxfordshire. — Dashwood v. 
Magniac, [1801] 3 Ch. 300; 60 L. J. Ch. 809 ; 05 
L. T. 811 ; 7 T. L. R. 629, C. A. 

Annotations : — Held. Pardoe v. Pardoe (1900), 82 L. T. 547. 
Mentd. Re Chaytor, [1900] 2 Cli. 804 ; Chaytor v. Trotter 
(1902), 87 L. T. 33, C. A. ; lie Trevor Batye's Settlement, 
Bull v. Trevor Batye, [1912] 2 Ch. 339 ; Re Hall, Hall v. 
Ilall, [1916] 2 Ch. 488. 

367 . Gloucestershire.};— In the 

arish of Whitcombe Magna, Gloucestershire, great 
eech trees growing from the root are timber. — 

Abbott (Abbot) v. Hicks (1694), 1 Eag. & Y. 584 ; 
2 Gwill. 838, n. ; 1 Wood, 319. 

Annotations : — Retd. Walton v. Tryon (1751), Amb. 130. 
Mentd. Erskine r. Ruffle (1709), 3 Gwill. 961. 

368. S. P. R. v. Minchin-Hampton (Inhabi- 
tants) (1762), 3 Burr. 1308 ; 97 E. R. 847. 

369. Hampshire.] — In Hamp- 

shire beech trees are timber, but hedgerows, 
willows, maples & hazels are not. — Laypield v. 
Cowper (1694), 1 Eag. & Y. 591 ; 1 Wood, 330. 

Annotations : — Distd. Walton r. Tryon (1751), Amb. 130. 
Reid. Page v. Wilson (1821), 2 Juc. & W. 513. 

See , also , No. 370, post 

370. Evidence.] — Where beech is 

admitted to be timber by the custom of the country, 
the general rule of law applicable to timber trees in 
general attaches upon it, so as to give it the x>roper- 
ties & privileges of timber at twenty years’ growth. 
Upon an issue whether certain beech trees in the 
county of Bucks (which after being foiled had been 
distrained for payment of a poor rate, to which it 
was contended they were liable) were or were not 
timber according to the custom of the country, the 
inquiry is confined to the nature of the wood & the 
period of growth, whether of twenty years ; no 
evidence can be received to qualify its character 
of timber by showing that it was not deemed to be 
such in the county, unless the tree contained 10 ft. 
of solid wood. — Aubrey v. Fisher (1809), 10 East, 
446; 103 E. R. 845. 

Annotations Consd. Dashwood v. Magmas. [18911 3 Ch. 
306, C. A. Reid. R. V. Narberth North (1839), 9 Ad. & El. 
815. 

371. Birch.] — Held : in Yorkshire 
great birch trees of two hundred years’ growth were 
timber & belonged to the inheritance & could not 
be taken by a tenant for life ; same of windfalls 
being timber proper, & not decayed trunks. — 
Cumberland’s (Countess) Case (1610), Moore, 
K. B. 812 ; 72 E. R. 922. 

Annotation : — Reid. Chan non v. Patch (1826), 5 B. & C. 897. 

372. Thorns.] — White thorns may be 

timber by the custom of the country. — P almer’s 
Case (1011), Co. Litt. 53a, n. (10). 

Waste in cutting thorns. See, further , Nos. 875 
— 880, post . 

373 . .] — Blackthorn may be 

timber in some places. Waste may be committed 
in cutting down blackthorn, the jury finding it to 
be timber. — Cook v. Cook (1038), Cro. Car. 531 ; 
79 E. R. 1059. 

374 . .] — Thoms in some counties 

are adjudged timber where trees are scant. A 
grove ordinarily is underwood. — Barret v . Barret 
(1628), Het. 34 ; 124 E. R. 321. 

Annotations : — Reid. Phillipps v. Smith (1845), 14 M. & W. 
589. Mentd. Simmons v. Norton (1831), 7 Bing. 640 ; Doo 
d. Grubb v. Burlington (1833), 5 B. & Ad. 507 ; Jones v. 
Chappell (1875), L. R. 20 Eq. 639; Tucker v. Linger 
(1882), 21 Ch. D. 18, C. A. ; Dashwood r. Magniac, [1891] 

3 Ch. 306, C. A. ; West Ham Central Charity Board v. 
East London Waterworks Co., [1900] 1 Ch. 624. 

375. Walnut.] — Walnut trees, where 

of considerable value, are to be estimated as timber. 
Where trees are of value, & the parties cannot agree 


on the valuation of them as timber, the ct. will send 
it to be tried whether by the custom of the country 
any & which of them are timber trees. — Chandos 
(Duke) v. Talbot (1731), 2 P. Wms. 601 ; 24 E. R. 
877. 

Annotations: — Mentd. Hall v. Terry (1738), West temp. 
Hard. 500 ; Prowso v. Abingdon (1738), 1 Atk. 482 ; 
Nicholls v. Judson (1742), 2 Atk. 300 ; A.-G. v. Milner 
(1744), 3 Atk. 112 ; Basset v. Basset (1744), 3 Atk. 203 ; 
Chester v. Willes (1754). Amb. 246 ; Pearce v. Loin an 
(1796), 3 Ves. 135 ; Astloy v. Mills (1827), 1 Sim. 298 ; 
Honner v. Morton (1828), 3 Russ. 65 ; Horton v. Smith 
(1858), 27 L. J. Ch. 773 ; Remnant v. Hood (1859), 27 
Beav. 74 ; Henty v. Wrcy (1882), 21 Ch. D. 332, C. A. 

376. Willows.] — Willows are timber 

by the custom of Hampshire, & if they grow within 
the site of a house, it is waste to sell them. — 
Cuffly v . Pindar (1016), Hob. 219 ; 80 E. R. 360. 

Annotation : — Reid. Phillipps t\ Smith (1845), 15 L. J. Ex. 
201. 

Sec , also, No. 369, ante . 

377. Timber estate.] — Dashwood v. Magniac, 
No. 015, post 

See , also , Nos. 710 — 713, post . 

378. Tithe cases as to what is timber.*] — Tithes 
are payable of birches of over twenty-one years' 
growth. — Forster v . Peacock (1581), Moore, 
K. B. 007 ; 72 E. R. 988. 

* Note . — These cases, though obsolete as to 
tithes, are retained as showing what is “ timber.” 

379. .] — Tithes are not payable of little oaks 

under twenty years’ growth. — Wray v, Clencii 
(1587), Moore, K. B. 908 ; 72 E. R. 988. 

380. .] — Timber trees, such as oaks, elins 

etc., though felled before the age of twenty years, 
are not titheable ; so if such trees of that age bo 
cut & new germins grow. — Anon. (1587), Cro. Eliz. 
55 ; 78 E. R. 316. 

Annotation : — Consd. Foril v. Racstor (1815), 1 M. & S. 130. 

381. ,] — Tithes are not payable of decaying 

trunks of trees or branches beyond twenty years 7 
growth. — Ranne v. Patison (1590), Moore, K. B. 
008 ; 72 E. R. 988. 

882. .J — Tithes are not payable for beech 

trees over twenty years old being timber, nor for de- 
cayed oaks, although they are not timber by reason 
of rottenness & are used as firewood. — Holliday 
v. Lee (1598), Moore, K. B. 541 ; 72 E. R. 745. 

383. .] — Birch, etc., although above twenty 

years’ growth, shall pay tithes ; so of holly, alders 
<fe maple. — Anon. (1607), Cro. Jac. 199 ; 79 E. R. 
174. 

384. .] — Wood usually cut for firewood is 

titheable though permitted to grow for twenty-fivo 
years. So pollards of fifty years’ growth are tithe- 
able when felled. — Hawes v . Cornwall (1600), 1 
Lev. 189 ; 83 E. R. 362 ; sub nom . Cornwall 
(Cornell) v . Haws, 2 Keb. 90 ; 1 Sid. 300. 

Annotations : — Consd. Lozon v. Pryse (1840), 4 My. & Cr. 
600: Dashwood r. Magniac, [1891] 3 Ch. 306, C. A. 
Refd. Walton v. Tryon (1751), Amb. 130. 

385. .] — Gros bois is timber or that wood 

which is employed for the purpose of building. 

Where a bill alleged that tithe was payable for 
oakwood springing or growing from the germins or 
stumps of trees formerly felled, though such wood 
was timber of the growth of eighty years, & the 
general result of the evidence was that the mode of 
growth thus alleged was the ordinary mode of 
raising timber in Pembrokeshire : — Held : tithe 
was payable for the oakwood as described. — Evans 
v . Rowe & George (1825), M’Cle. & Yo. 577 ; 148 
E. R. 542 ; sub nom . Evans r. George & Rowe, 12 
Price 70, Ex. Ch. 

Annotation : — Consd. Lozon v. Pryse (1840), 4 My. & Cr. 
600. 

386. .] — Wood of the growth of twenty 

years or upwards, springing from roots or stools of 
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trees formerly felled, is exempt from payment of 
tithes. — Lozon v. Pryse (1840), 4 My. & Cr. 000 ; 
10 L. J. Ch. 103 ; 5 Jur. 310 ; 41 E. R. 231 

Annotation : — Consd. Dashwood v. Magniae 11891] 3 Ch. 306, 

C. A. 

387. Trees not timber — Alder poles.] — Alder 
poles cut from a coppice in Berkshire, although 
above twenty years’ growth, Sc usually measured by 
timber measure, are not timber. — Good alt. v . 
Perkins (1694), 1 Eag. & Y. 600 ; 2 Gwill. 543 ; 

1 Wood, 338. 

Annotations : — Mentd. Erskinc v. Ruffle (1769), 3 Gwill. 961 ; 
Willie v. Stone (1827), 1 Y. & J. 262, Ex. Ch. 

388 . . Hornbeam, sallow & hazel — Ash & 

stub oak.}— -Held : hornbeam, sallow, hazel, ash 
& stub-oak in Essex were not timber Sc were tithe- 
able. — Turnor v . Smith (1080), 1 Eag. & Y. 526 ; 

2 Gwill, 529. 

Annotation : — Consd. Lozon v. Pryse (1840), 4 My. & Cr. 
600. 

389. .] — Hornbeams, hazels, willows 

or sallows at no time of their growth are timber. — 
Anon. (1581), Godb. 4 ; 78 E. R. 3. 

Annotation : — Consd. Dashwood v. Magniae, [1891] 3 Ch. 306, 
C. A. 

390. Larch.] — Larch trees are not timber 
nor subject to the same rules as timber trees. 

Re Harrison’s Trusts, Harrison v. Harrison 
(1884), 28 Ch. D. 220 ; 54 L. J. Ch. 017 ; 52 L. T. 
204 ; 33 W. R. 240 ; 1 T. L. R. 107, C. A. 

Annotation : — Mentd. He Terry, Terry v. Terry (1918), 87 
L. J. Ch. 5 77, C. A. 

391. Saplings.] — Saplings are not either 
poles or underwood, neither are they timber in the 
proper sense of the term. — Whitty v. Dillon 
(Lord) (1860), 2 E. & F. 07. 

392. Silva csedua.] — The distinction between 
silva ccedua Sc silva non-ccedua is well known, & silva 
veedua as a rule is equivalent to coppice quee succisa 
rusus ex stirpibus aut radicibus renascitur (Bowen, 
L.J.). — Dashwood v. Maoniac, [1801] 3 Ch. 306; 
00 L. J. Ch. 809 ; 05 L. T. 811 ; 7 T. L. R. 629, 
C. A. 

Annotations: — Mentd. Pardon r. Pardon (1900), 82 L. T. 
047 ; He Chaytor, [1900] 2 (’ll. 804 ; Chaytor l\ Trot tor 
(1902), 87 L. T. 33, C. A. ; Re Trovor Batye’s Settlement, 
Bull v. Trevor Batyo, [1912] 2 Ch. 339 ; He Hall, Hall r. 
Bull, [1916] 2 Ch. 488. 

393. Underwood — Meaning of term.] — The term 
underwood is generally applied to species of wood 
which grow expeditiously & send up many shoots 
from one stool, the root remaining perfect from 
which the shoots are cut, Sc producing new shoots 
& so yielding a succession of profits. Horse chest- 
nuts, limes, plane trees & aspen, though not timber, 
are not underwood. Firs Sc larches planted with 
oaks for the purpose of sheltering the latter, & cut 
from time to time as the oaks grow larger Sc require 
more space, the primary object being to protect the 
oaks & not to derive a profit from them by sale, are 
not underwood. At all events, they are not saleable 
underwood within 43 Eliz. c. 2 (Bayley, J.). 

The term signifies coppice as distinct from haut- 
bois. Wood which is not timber is not necessarily 
underwood; thus beech, aspen, horse-chestnut, 
lime & walnut trees are not necessarily underwood 
in places where they are not timber by custom 
(Holroyd, J.). — R. v . Ferrybridge (Inhabitants) 
(1823), 1 B. & C. 375 ; 1 Dow. & Ry. M. C. 301 ; 2 
Dow. & Ry. K. B. 634 ; 107 E. R. 139. 

Annotations : — Consd. R. r. Narbcrth North (1839), 1 Per. & 
Dav. 690 ; Fitzhardingo v. Pritchett (1867), L. R. 2 Q. B. 
135. Held. Dashwood v. Magniae, [1891] 3 Ch. 306, C. A. 

394. -.] — Small wood never likely to be 
used for timber may be called underwood (Little- 
dale, J. )• 


The nature of the tree does not determine the 
question, which depends on the treatment of the 
woods in each case (Williams, J.). — R. v. Nar- 
berth North (Inhabitants) (1839), 9 Ad. & El. 
815 ; 1 Per. & Dav. 590 ; 8 L. J. M. C. 40 ; 3 J. P. 
419; 112 E. R. 1423. 

Annotation: — Reid. Fitzhardingc v . Pritchett (1867), L. R. 

2 Q. B. 135. 

395. Saleable underwoods.] — The question 
whether woods are saleable underwoods & so rate- 
able to the relief of the poor under Poor Relief Act, 
1001 (c. 2), s. 1, depends on the mode Sc object of 
their cultivation, & if these be to produce a suc- 
cession of profitable crops from the same stools Sc 
roots the woods so treated are saleable underwoods, 
Sc it is immaterial at what intervals the successive 
crops are cut, Sc of what species of tree — whether 
timber trees or others — the woods consist. — Fitz- 
hardinge (Lord) v . Pritchett (1867), L. R. 2 
Q. B. 135 ; 8 B. & S. 210 ; 36 L. J. M. 0. 49 ; 15 
L. T. 502; 31 J. P. 100. 

Annotation: — Consd. Dashwood v. Magniae, [ 1891 ] 3 Ch. 

306, C. A. 

Other cases as to Poor Relief Act, 1601 (c. 2), s. 1 
(now repealed by Rating Act, 1874 (c. 54) ), Sc the 
rating of trees, see Rates & Rating. 

396 . Contract to fell timber & burn under- 

wood — Liability for act of contractor.] — Resps. 
agreed with a contractor in July, 1890, to clear 
some forest land belonging to them by felling the 
timber Sc burning the underwood. The contractor 
undertook to “ complete tho felling by Nov. 30, 
1890, Sc burn in a favourable time about Feb. next.” 
The contractor was to take all responsibility, Sc 
make good all damage. He sublet the contract, Sc 
the sub-contractor completed the felling in Nov., 
but burnt the underwood on Dec. 23, when the fire 
spread to adjacent land of applt., Sc damaged his 
crops Sc fences : — Held : even assuming that the 
contractor had broken the terms of the contract by 
burning as early as Dec., resps. were liable. — Black 
v. Christchurch Finance Co., [1894] A. C. 48 ; 63 
L. J. P. C. 32 ; 70 L. T. 77 ; 58 J. P. 332 ; 6 R. 394, 
P. C. 

Annotations : — Consd. Ilardaker v. Idle District Council, 

[1896] 1 Q. B. 335, C. A. : Holliday i\ National Telephone 

Co., [1899] ? Q. B. 392, C. A. 


Sect. 2. — PROPERTY IN TREES AND UABIUTIES 
OF DIFFERENT CLASSES OF OWNERS. 

Sub-sect. 1. — Adjoining Owners. 

397. Ownership of trees — General rule.} — If A. 

plants a tree upon the extremest limits of his land, 
& the tree growing extends its roots into the land of 
B. next adjoining, A. Sc B. are tenants in common 
of this tree. If all the roots grow into the land of A. 
though the boughs overshadow the land of B., yet 
the branches follow the roots, & tho property of the 
whole is in A. — Waterman v. Soper (1698), 1 Ld. 
Raym. 737 ; 91 E. R. 1393. 

Annotation : — Dbtd. Holder v. Coates (1827), Mood. & M. 

112 . 

398. -.] — Trespass for carrying off 

boards, etc. Justification that there was a big tree 
which grew between the closes of pltf. Sc deft., & 
part of the roots of the tree extended into deft.’s 
close Sc the tree was nourished by the soil ; that 
pltf. cut down the tree Sc carried it into his close Sc 
sawed it into boards, &deft. entered & took some of 
the boards, Sc carried them off as he was entitled to 
do : — Held : on demurrer, though some of the roots of 
the tree were in deft.’s ground, still the body of the 
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Sect. 2. — Property in trees & liabilities of different 
classes of owners : Sub -sect, 1. ] 

main part of the tree was in pltf.’s ground, where- 
fore the remainder of the tree belonged to him, but 
if pltf. had planted a tree in deft.’s ground it would 
be otherwise. 

Pltf. cannot limit the roots of the tree, how far 
they shall grow & go (Mountague, C. J. ). — Masters 
*>. Pollie (1020), 2 Roll. Rep. 141 ; 81 E. R. 712. 

Annotations: — Conad. Holder v. Coates (1827), Mood. & M. 
112 . I was of opinion thut the doctrine in the case of 
Masters v. Pollie was preferable to that in Waterman v. 
Soper, Sc I still think so (Littlkdale, J.). 

399. *.] — If a tree grows in a hedge 

which divides the land of A. & B. & by its roots 
takes nourishment in the land of A. & also of B., 
they are tenants in common of the tree. — Anon. 
(1022), 2 Roll. Rep. 255 ; 81 E. R. 783. 

Annotation : — Consd. Lemmon v. Webb, [1894] 3 Ch. 1, C. A. 

4-00. .] — If a tree grows near the con- 

fines of the land of two parties, so that the roots 
-extend into the soil of eacn, the property in the tree 
belongs to the owner of that land in which the tree 
was first sown or planted. — Holder v . Coates 
*(1827), Mood. & M. 112. 

Annotations Folld. Speed r. Money & Mu shod (1904), 48 
Sol. Jo. 674. Refd. Lemmon v. Webb, |189i] 3 Ch. 1, 
O. A. 

401. S. P. Steed r. Money & Musson (1004), 48 
Sol. Jo. 674. 

402. Evidence of ownership — Reputation.] 

— To an action of trespass for cutting down <fc 
converting trees, which deft, justified as growing 
upon his soil & freehold, pltf. replied that the trees 
were his freehold, & not deft.’s : — Held : this was 
proved by showing that they grew on a certain 
woody belt, 15 ft. wide, which surrounded pltf.’s 
land, but was undivided by any fences from the 
several closes adjoining, of which it formed part, 
belonging to different owners, & that from time to 
time pltf. k> his ancestors, at their pleasure, cut 
<lown, for their own use, the trees growing within 
the belt, & the several owners of the different closes 
including the belt never felled trees there, though 
they felled them in other parts of the same closes, «fc 
that when they made sale of their estates, the trees 
in the belt were never valued by their agents, 
because they were reputed <fe considered to belong 
to pltf. <fc his ancestors, in which the several owners 
acquiesced. — S tanley v. White (1811), 14 East, 

; 104 E. R. 030. 

Annotations : — Diatd. Ilollin v. Goldfinch (1823), 1 B. & ('. 
205. Consd. Doc d. Barrett, r. Kemp (1831), 7 Bing. 332. 
Expld. Jones v. Williams (1837), 2 M. & W. 320 ; Bailey 
v. Stephens (1862), 12 C. B. N. S. 91. Refd. White v. Lisle 
U819), 4 Madd. 214 : Gale v. Burnell (1845), 7 Q. B. 850. 
Mentd. Bendy v. Simpson (1856), 18 C. B. 831 ; Simpson v. 
Dendy ( 1856 ), 2 Jur. N. S. 642, Ex. Ch. 

403. Overhanging trees — Right to cut — Notice.] 

— If the branches of your trees grow over on my 


land, I can cut them off, but I cannot justify cutting 
them off before they grow over my land because I 
have fear of their so doing (Croke, J.). — Norris v. 
Baker (1616), 1 Roll. Rep. 393 ; J. Bridg. 47 ; 81 
E. R. 559 ; sub nom. Morrice v. Baker, 3 Bulst. 
196. 

Annotations : — Expld. Jones v. Williams (1843), 11 M. & W. 
176, whore Lord Abinger, C.B. pointed out that there 
was no entry, the party cutting trees from his own lund. 
Apprvd. Lemmon v. Webb, [1894] 3 Ch. 1 , C. A. Consd. 
Lemmon v. Webb, [1895] A. C. 1, H. L. 

404. -.] — Branches of trees in the 
land of A. overlapping the land of B. may be cut by 

B. Semblc : if the security of life or property de- 
mand it, without notice (Best, J.). — Lonsdale 
(Earl) v. Nelson (1823), 2 B. & C. 302 ; 3 Dow. & 
Ry. K. B. 550 ; 2 L. J. O. S. K. B. 28 ; 107 E. R. 
390. 

Annotations : — Consd. Jones t\ WillianiH (1843), 11 M. & W. 
176 ; Lemmon v. Webb, [1894] 3 Ch. 1, C. A. Best, J. 
clearly does not consider any notice necessary in the ease 
of overhanging trees. He considers notice unnecessary in 
all cases of nuisances arising from omission, if there is an 
emergency (Locks, L.J.) ; Lemmon v. Webb, T1895] A. C. 
1, H. L. Consd. & Distd. Campbell l)avys v. Lloyd, [1901 J 
2 (Mi. 518, C. A. Mentd. Lyme Regis Corpu. v. Henley 
(1834), 1 Bing. N. C. 222; Uwynne v. Burnell (1840), 6 
Bing. N. C. 453. 

405. -.] — (1 ) If a tree planted on 

A.’s land grows over B.’s soil, no action lies for the 
encroachment unless damage is proved (Lindley, 
L.J.). (2) The encroachment of (a) boughs & (b) 

roots over & within B.’s land is not a trespass or 
occupation of that land which, by lapse of time, 
could become a right ; it is a nuisance. (3 ) For any 
damage occasioned by this an action on the case 
would lie. (4 ) B. may abate the nuisance, if A. after 
notice neglects so to do, & may abate the nuisance 
without notice, if he could do so without trespassing 
on A.’s land (Kay,- L.J.). — Lemmon v . Webb, 
[18911 3 Ch. 1 ; 63 L. J. Oh. 570 ; 70 L. T. 712 ; 5S 
J. P. 710 ; 10 T. L. R. 407, C. A. ; affd. as to (2) (a) 
<fc(4), [1895] A. C. 1, H. L. 

Annotations : — Folld. as to (3), Smith r. Giddy, [1904] 2 
K. B- 4 88 . Consd. Cheater r. Cater, [1918] IK. B. 247. 
C. A. Mentd. Reynolds v. Prcsteign U. J). (J., [1896] I 
Q. B. 60 4 ; Campboll Davys v. iloyd, [1901 J 2 Ch. 518, 
C. A. 

406. -.] — If a man’s trees over- 
hang his neighbour’s land, his neighbour may cut 
off the overhanging branches back to the boundary 
without giving notice to the owner of his intention 
so to do. A man cannot acquire a right to let his 
trees overhang his neighbour’s land, either by pre- 
scription or under Stat. Limitations. — Lemmon v. 
Wf.bb, [1895J A. 0. 1 ; 04 L. J. Ch. 205 ; 71 L. T. 
647 ; 59 J. P. 504 ; 11 T. L. R. 81 ; 1 1 R. 116, H. L. 

Annotations : — Consd. Cheater r. Cater, [1918] 1 K. R. 247. 

C. A. Refd. Reynolds v. Prostcign U. D. C.» [1896] 1 Q. B. 
601. Mentd. Campbell Davys v . Lloyd, [1901] 2 Ch. 518, 

O. A. ; Smith v. Giddy, [1904] 2 K. B. 448. 

407. Action for damages.] — An action lies 

for damage to crops caused by branches of trees, 


PART IX. SECT. 2, SUB-SECT. 1. their property. The pipal tree grew iu brusliod against pltfs.* house, & dis- 

the inclosure of a temple, & the resist- turbed them in their sleep, 8c the leaves 
403 i. Overhanging trees — Right to cut.] ance was based on the ground that the from the branches also blockod the 
— A proprietor is not entitled, without troo was an objoct of veneration to downpipe from gutters on the roof of 
obtaining authority so to do, to cut I Hindus, & that the lopping of its pltfs. ’ house : — Held: pltfs. had a good 
down trees Sc shrubs growing on his branches would be offensive to the cause of action for damages in respect 
neighbour's land, on the line dividing religious feelings of the Hindu com- thereof. Semble : defts. would not he 
their respective properties, on the ground m unity : — Held : pltfs. were entitled to liablo for any damage done by the roots 
that the trees & shrubs in question inter- the injunction prayed for, 8c the fact of the trees extending into pltfs. land, 
fero with the cleaning of the boundary that pltf.’s action might cause annoy- — Rose v. Equity Boot Co., Ltd., 
ditch, more especially where the weight ance to a large number of Hindus was & HanijUFIN (1913), 3 4 N. &. L. K. 
of evidence shows that the ditch could not a sufficient ground for outting down 677. — N.Z; 
have been cleaned without cutting the the well -recognised common law rights . . 

trees &c shrubs. — B ain v. Montkith of an owner of property. — B khari Lal 407 if. injunction .]-- as every 

(1892), Q. R. 2 S. C. 337.— CAN. v. Ghisa Lal (1902), I. L. R. 24 All. owner of land is under an obligation not 

499 ind to allow the branches of his tree to grow 

403 ii. .]— Pltfs. sued for an ‘ so as to overhang, or the roots of his 

Injunction restraining defts. from ob- 407 i. Action for damages.] — The tree to extend so as to penetrate, his 

structing them in cutting certain branches of a tree growing on defts.’ neighbours land to the detriment of 
branches of a pipal tree overhanging land extended over pltfs.’ land & the latter. In case of breach of such an 
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belonging to Sc in the land of an adjoining owner, 
overhanging the land on which the crops are grow- 
ing. In such case the person whose crops are in- 
jured by the overhanging branches of his neigh- 
bour’s trees is not confined to his remedy by cutting 
off the branches which overhang his land, but may 
maintain an action for the damage. — S mith v. 
Giddy, [1904] 2 K. B. 448 ; 73 L. J. K. B. 894 ; 91 
L. T. 296 ; 53 W. R. 207 ; 20 T. L. R. 596 ; 48 
Sol. Jo. 589. 

Annotation : — Reid. Cheater v. Cater, [1918] 1 Iv. B. 217, 
C. A. 

408. Entry on neighbour’s land to lop 

trees.] — If a man is unable to lop his tree unless 
it fall upon the land of another, there he may well 
justify the felling of it upon the other’s land, be- 
cause otherwise he could not lop it at all. — Dike & 
Punston’s Case (1586), Godb. 52 ; 78 E. R. 32. 

409. Right to take fallen fruit.] — If trees 

grow in the hedge & the fruit falls into another’s 
ground, the owner may go in & take it (Doddridge, 
J.). — M iu.en v . Fawdry (1626), Lat. 119 ; W. Jo. 
131; Beni. 171 ; 82 E. R. 304; sub nom. Midden 
v . IIawery (1625), Lat. 13 ; sub nom . Mitten v. 
Faudrye (1626), Poph. 161. 

Annotations : — Reid. G undry v. Feltham (1786), 1 Term Rep. 
334 ; Anthony v. Ilaney (1832), 8 Bing. 186. Mentd. 
Kim? v. Kofic (1673), Proem. K. B. 347 ; Mason v. Keeling 
(1699), 1 Ld. llayni. 606 ; Beckwith v. Shordike (1767), 

4 Burr. 2092 ; Deane v. Clayton (1817), 7 Taunt. 489. 

410. Clippings — No right to enter.] — A. cut 

a hedge of thorns growing on his land ; the cuttings 
against his will went on B.’s land. A. went imme- 
diately on B.’s land <fc took them : — Held : al- 
though the cuttings belonged to A., he could not go 
on to B.’s land to fetch them, <fc an action of tres- 
pass lay against him. 

A. was liable, unless lie had done all lie could to 
prevent the fall of cuttings on B.’s land. As to 
boughs blown down by the wind, A. could have 
entered & taken them (Choke, J.). — Anon. (1466), 
Y. B. 0 Edw. 4, fo. 7, pi. 18. 

Annotations : — Apld. Millen v. Fuwdry (1626). Lat. 119. 
Consd. Lamlxjrt & Oil let r. Benney (1680), T. Ray m. 421, 
467, as showing that ” in all civil acts the law does not so 
much regard the intent of the actor, as the loss & damage 
of the purtj suffering.” 

411. Tree growing against wall —Right to re- 
move.] — Pltf. sued deft, in trespass for breaking A 
entering his close & cutting a tree. Deft, pleaded 
that it was wrongfully growing against his wall A 
lie removed it as he lawfully might : — Held : a 
good defence, provided the jury found such cutting 
down was not in excess of what was necessary to 
remove the injury to deft. — Pickering v. Rudd 
(1815), 1 Stark. 56 ; 4 Camp. 219. 

Annotations : — Consd. Lemmon v. Webb, [1895] A. C. 1 , n. L. 
Refd. Wells v. Ody (1836), 1 M. & W. 452 ; Koulkcs r. 
Searfe (1842), 4 Man. & G. 126; Kenyon v. Hart (1865), 
6 It. & S. 249 ; Harvey r. Walters (1873), L. It. 8 C. 1*. 
162 ; Clifton v. Bury (1887), 4 T. L. K. 8. 

412. Poisonous trees — Yews projecting beyond 
boundary.] — Defts. purchased a piece of ground 
some seventeen years before pltf.’s action for pur- 
poses of their cemetery <fc fenced it round with a 
dwarf wall 2 ft. high, with, at two places, open 
iron railings 2 ft. high on top of the wall. In the 
part of their ground opposite these railings, & about 
4 ft. within same, defts. planted two yew trees, 


wiiich in the course of time grew through & bevond 
the railings, & projected on & over the adjoining 
meadow occupied by pltf., & which he had, for 
some two years before the action, hired for the pur- 
pose of pasturing his horse therein. The horse, 
having eaten a quantity of the leaves & branches 
projecting over pltf.’s meadow, was poisoned there- 
by : — Held : (1 ) defts. were liable to pltf. in dam- 
ages for loss of his horse ; (2) it was immaterial 
whether or not defts. knew yew trees were poisonous 
to cattle, as, in either case, they must be held re- 
sponsible for the direct consequences of their own 
act in the original planting of the trees; (3) pltf. 
was not bound to examine all the boundaries of the 
field which he had hired, so as to see that no tree 
likely to be injurious to his horse was projecting 
over it. — C rowhurst v. Amersiiam Burial Board 
( 1878), 4 Ex. D. 5 ; 48 L. J. Q. B. 109 ; 39 L. T. 
355 ; 27 W. R. 95. 

Annotations: — Consd. Poutim? v. Noakes, [1894] 2 Q. H. 

281. Folld. K nith v. Giddy, [1904] 2 K. B. 148. Refd. 

Lemmon r. Webb, [18941 3 Clt. 1, C. A. Cheater t?. Cater, 

[1918] 1 K. B. 247, C. A. Mentd. West v. Bristol Tram. 

Co. (1908), 99 L. T. 264, C. A. 

413. Landlord Sc tenant.] — A landlord 

let a farm to a tenant, retaining in his own posses- 
sion adjoining land, on which was a shrubbery con- 
taining yew trees so near the farm that the branches 
of the yew trees overhung the boundary <te were, 
within reach of the tenant’s cattle & horses. The 
tenant’s mare ate of the branches & died. The 
yew trees overhung the laud substantially to the 
same extent & in the same condition both at the 
commencement of the tenancy & at the date when 
the mare ate of the branches : — Held : a lessee takes 
the property as he finds it, <fc, as the tenant took the 
land with the branches of the yew trees at that 
time overhanging it so as to he within reach of 
horses, the landlord was not liable for the loss of 
the mare. — Cheater v. Cater, [1918] 1 K. B. 247 ; 
87 L. J. K. B. 149 ; 118 1,. T. 203 ; 31 T. L. R. 123 ; 
62 Sol. Jo. 141, C. A. 

414. Yews not projecting beyond boundary.] 

— Declaration that; deft, was possessed of yew trees 
upon land belonging to him & in his occupation, the 
clippings of which trees were, to his knowledge, 
poisonous to horses & cattle, whereupon it became 
his duty to take due care to prevent the clippings 
from being p6t or placed upon land other than his 
own or in his occupation, where the horses & cattle 
of Ills neighbours & others might be enabled to eat 
them. Breach, that deft, took so little care of the 
clippings that they were put & placed upon land 
other than his own or in his occupation, whereby 
pltf.’s horses were enabled to eat the clippings, & 
were poisoned & killed ; — Held ; the declaration 
was bad, as it disclosed no facts from which a duty 
could be inferred in deft, to take care of the clip- 
pings, was consistent with the inference that the 
clippings had been carried from deft.’s land by a 
stranger, or through some cause over which deft, 
had no control. — Wilson v. Newberry (1871), 
L. R. 7 Q. B. 31 ; 41 L. J. Q. B. 31 ; 25 L. T. 695 ; 
36 J. P. 215 ; 20 W. R. 111. 

Annotations: — Distd. Firth r. Bowling Iron Co. (1878), 3 

C. 1 J . D. 254. Refd. (Crowhurst v. Amorsham Burial Board 

(1878), 4 Ex. D. 5 ; Pouting v . Noakes, [1894] 2 Q. B. 281. 

415. Trespassing animal injured. 

Pltf.’s horse was poisoned by eating the leaves of a 


obligation, it is open to the ct. to grant 
a mandatory injunction for the removal 
of the nuisance under Specific Relief 
Act (1 of 1877), s. 55. — Lakshmi 
Nauain Banerjek v. Tara Frosanna 
Banerjkk (1904), I. L. R. 31 Calc. 944. 
— IND. 

407 iii. Apprehension of damage 

at future time — 1 tight of action .] — Pltf. 
claimed removal of certain trees, planted 

J. — VOL. II. 


by deft, on Ills own land, on the 
ground that the trees had been planted 
so near his land that, when they grew 
up, they would injure his crops : — 
Held : until pltf.'s enjoyment of his 
own land was directly & immediately 
interfered with by the growth of deft.’s 
trees, he had no right to ask for their 
removal, & he had, therefore, no cause 
of action. — R am Lall v. Dalganjan 
(1883), I. L. R. 5 All. 369. — IND. 


h. Roots of trees undermining boun- 
dary wall .] — The roots of certain trees 
planted on deft.'s land, 8c close to a 
boundary wall belonging to pltf., grew 
8c penetrated into pltf.'s land 8c under 
his wall, 8c so caused it to fall. Pltf. 
obtained an injunction restraining 
deft, from continuing to permit such 
injury, damages 8c costs. — Middleton r. 
Humphries (1913), 47 I. L. T. 160. — 
1R. 
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Sect. 2 . — Properly in frees & liabilities of different 
class es o f owners: S a b-sects. 1 & 2.] 

yew tree which grew' upon clefts.’ land adjoining 
pltf.’s field in which the horse pastured. No part 
of the vow tree projected over pJtf.’s land, but some 
branches could be reached by the horse stretching 
its neck over a ditch which belonged to defts., & 
which divided their land from pltf.’s field. No 
duty on the part of defts. to fence their land from 
pltf.’s cattle was proved. Pltf. having brought an 
action for the value of the horse : — Held : m ab- 
sence of intention to injure pltf.’s horse by placing 
something in the nature of a trap for him, defts. 
were not liable for injury sustained bv the horse 
through its own wrongful intrusion. — F onting v. 
N oakes, [1894] 2 Q. B. 281 ; 63 L. J. Q. B. 519 ; 
70 L. T. 842 ; 58 J. 1\ 559 ; 42 W. It. 506 ; 10 
T. L. K. 444 ; 38 Sol. Jo. 438 ; 10 It. 265. 

Annotations : — Folld. Lowery r. Walker, (19001 2 K. B. 433. 
Reid. Latham r. Johnson & Nephew. 11913] 1 K. B. 398, 
C. A. ; Cheater v. Cater (1917), 87 L. J. K. B. 449, C. A. 

416. Landlord & tenant.] — A., tenant 

for life of an estate, in 1868 leased to B. a farm ad- 
joining plantations, in which yew trees were growing 
& which the lessor reserved to himself. In Mar. <te 
Sept., 1869, sheep belonging to B. died from having 
eaten of the yew that protruded through the fence 
surrounding the plantations & clippings of yew 
that had been thrown over the fence by A.’s gar- 
dener. A. died in Feb., 1870 ; B. continued to hold 
the farm as tenant of the trustees of the will by 
which the estate was settled. In Sept. & Oct., 
3870, four steers belonging to B. got over a ditch, 
which happened to be nearly dried up, on to land 
in the hands of the trustees, & died from eating yew 
there. A bill for the administration of A.’s estate 
was filed in Feb., 1871, & B. brought in under the 
decree a claim against A.’s exoi*s. for damages on 
account of the loss of his sheep & cattle so poisoned, 
the claim in respect of the steers being made in the 
suit by arrangement : — Held : (1 ) the claim for the 
losses which occurred in A.’s life, if ever sustainable, 
was one in respect of an injury to property coming 
within Heal Property Limitation Act, 1833 (c. 42), 
s. 2, & w T as made too late ; (2) as to the claim for 
the loss of the steers, there was no obligation 
thrown by the law upon a landlord as between him- 
self & his tenants to keep up his fences, & the trus- 
tees were not liable. Semblc : the claim for the losses 
which occurred in A.’s life could not in any case 
have been sustained, for there was no implied 
warranty on the part of the lessor that liis land was 
free from noxious plants. — Erskine v. Adeane, 
Bennett’s Claim (1873), 8 Oh. App. 756 ; 42 L. J. 
€h. 835 ; 29 L. T. 234 ; 38 J. P. 20 ; 21 W. B. 
302, L.JJ. 

Annotations : — Expld. Orowhurst v. Amersham Burial Board 
(1878), 4 Ex. I). 5. Consd. Be Lassalle t;. Guildford, H901J 
2 K. B. 215, C. A. ; Cheater v. Cater, [1918] 1 1C. B. 217, 
C. A. Refd. Lloyd r. Sturgeon Falls Pulp Co. (1901), 85 
L. T. 162 ; Bristol Tram., ele., Carriage Co. v. Fiat Motors, 
11910] 2 K. B. 831, C. A. Mentd. Llanelly By. & Dock Co. 
v. L. & N. W. By. Co. (3873), 8 Ch. App. 942, L.JJ.; 
Saner v. Bilton (1878), 7 Ch. I). 815 ; Carter v. Salmon 
<1880), 43 L, T. 490, C. A. ; Headline v. Simmons, [1892] 

2 Q. B. 547, C. A. ; Kermard r. Ashman (1894), 10 T. L. It. 
213 ; Flight v. Provident Ahsocu. of London (1895), 11 
T. L. K. 391 ; Bally r. British Equitable Abbcc. 11901] 1 
Ch. 370, C. A. 

417. Tree blown down by gale — No evidence of 
decay.]— Pltf. was the owner of a house & garden 
adjoining a house & grounds leased to deft-. Some 
poplars were growing in deft.’s grounds, & towards 
the end of the lease one was blown down & fell on 
pltf.’s ground. Three days after the termination 


of deft.’s lease, but while her gardener & her furni- 
ture were still allowed to remain on the premises, 
the upper part of another of the poplars was broken 
off by an exceptional gale & fell on pltf.’s stable & 
did damage. In an action for damages in respect of 
the second of these occurrences, there being no 
evidence of any decay in the poplars : — Held : 
there was no evidence of negligence & deft, was not 
liable.— Bruce v. Caulfield (1918), 34 T. L. R. 
204, C. A. 

418. Burning heath & furze.] — If a man sets fire 
to heath & furze on his own ground so near to the 
boundary that it causes the furze on his neighbour’s 
land to be burnt, he is liable in an action for dam- 
ages, though the act was that of his servants, & 
though the furze was being burnt at the proper 
season & the fire was carried across to pltf.’s land 
by a sudden wind. — Turbervill (Tubervil) v. 
Stamp (1697), Holt, K. B. 9; Carth. 425; Skin. 
681 ; Comb. 459 ; 1 Com. 32 ; 1 Ld. Raym. 264 ; 
12 Mod. Rep. 152 ; 1 Salk. 13 ; 90 E. R. 846. 

Annotations: — Consd. Bruckor v. Fromont (1796), 6 Term 
Bop. 659 ; Canterbury v. A.-G. (1843), 1 Ph. 30C ; Filliter 
v. Phlppard (1847), 11 Q. B. 347 ; Crowhurst r. Amersham 
Burial Board (1878), 4 Ex. D. 5. Refd. General Omnibus 
Co. r . Limpus (1862), 9 Jur. N. S. 333. Mentd. Burns v. 
PoulHon (1873), 29 L. T. 329. 

See, also , p. 117, a — h, jwst. 

Defective fences — Damage arising from.] — See 

Animals; Boundaries, Fences & Party Walls. 


Sub-sect. 2.— Copyholders. 

419. Rights — General rule.] — The property in 
trees remains in the lord, but in the absence of cus- 
tom he cannot cut them, so they must remain un- 
cut. The possession is in the copyholder, but the 
property is in the lord. If a stranger cuts down the 
trees, the copyholder can maintain trespass against 
him, & the lord can maintain trover for the trees. 
If the lord cuts down t he trees, the copyholder can 
maintain trespass against the lord ; & if the copy- 
holder cuts down the trees, irrespective of forfeiture 
the lord can bring trover against the copyholder. 
The lord cannot compel the copyholder to plant 
another tree in place of one cut down (Jessel, 
M.R.). — Eardley v . Granville (1876), 3 Ch. D. 
826 ; 45 L. J. Ch. 669 ; 34 L. T. 609 ; 24 W. R. 
528. 

Annotations : — Refd. Webb v. Knight . Bedley v. Webb (1901), 

70 L. J. Ch. 663; Derry e. Sanders (1918), 62 Sol. Jo. 

54 9, D. C. Mentd. Tucker v. Linger (1882), 21 Ch. D. 

18, C. A. ; Powell v. Viekorman (1887), 3 T. L. R. 358 ; 

Kuabon Brick & Terra Cotta Co. r. G. W. By. Co., [18931 

1 Ch. 427, C. A. ; G. W. By. Co. v. Oefn Cribbwr Brick Co., 

[1894 J 2 Ch. 157 ; Batten-Pooll v. Kennedy, [1907 J 1 Ch. 

256. 

420. Rights of lord — Cannot cut without cus- 
tom.] — The lord cannot cut any trees upon a 
copyhold except under a custom. — Abhmead 
(Ashmond) v. Ranger (1699), Holt, K. B. 162 ; 1 
Com. 71 ; Fortes. Rep. 152 ; 1 Ld. Raym. 551 ; 12 
Mod. Rep. 378 ; 2 Salk. 038 ; 92 E. R. 964 ; affd. 
in Ex. Oh. ; revsd. in H. L. (1702), Lords’ Journal, 
Apr. 27. 

Annotation ; — Reid. Odel v. King (1729), 1 Barn. K. B. 302. 

421. .] — The lord of the manor has no 

right to enter on a copyhold of inheritance & cut 
timber for his own use, even though he leaves 
sufficient for botes & estovers, unless there is a 
custom in the manor. — Whitechurch v . Hol- 
worthy (1815), 4 M. & S. 340 ; 19 Ves. 213 ; 105 
E. R. 859. 


4^7 i.Tree blown down by gale.] — Ad- of one of the trees that was within wind & damaged it; — Held: there 
joining R. s house and lot was land owned falling distance of his house, 8. reply- was no cause of action. — Reed v. 
by b.,& on which were a number of cedar ing that B. was at. liberty to cut the Smith, 27 W. L. R. 190; 19 B. C. R. 
trees in a state of semi-decay. R. tree down if he wished to do so. The 139.— CAN. 
warned b . of the dangerous condition tree fell on B. 's house during a high 
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422. S. P. Kent (Earl) v. Walters (1099), 12 
Mod. Rep. 317 ; 88 E. K. 1317. 

423. Compensation — Compulsory enfran- 

chlsement — Valuation.] — The lord of a manor has 
rights in respect of the timber on the copyhold 
properties, for which rights he was upon a commu- 
tation under Enfranchisement of Copyholds Act, 
1841 (c. 35), & is upon an enfranchisement under 
Copyhold Acts, 1852 (c. 51) & 1858 (c. 94), entitled 
to compensation. 

There was a custom in a manor entitling the lord 
to one-third part of the timber growing on the lands 
of the manor. On proceedings by the lord against 
the tenant for enfranchisement under Copyhold 
Acts: — Held: (1) by the general law apart from 
custom, the lord of the manor had rights in 
respect of the timber, for which he was on en- 
franchisement entitled to compensation ; (2 ) it was 
the exclusive province of the copyhold comrs. to 
determine whether the custom was proved, & the ct. 
would not interfere with their decision ; (3) the 
lord was entitled to compensation for his rights as 
to timber under the custom. — Reynolds v. 
Woodham Walter (1872), L. R. 7 C. 1\ 039 ; 
41 L. J. C. P. 281 ; 27 L. T. 374 ; 30 J. P. 800. 
See, further. Copyholds. 

424. Lord’s remedy against copyholder.] — By the 

custom of a manor, the lord <fc tenant had a joint 
interest in all oak trees, the body of the tree up to 
the first main bough belonging to the lord & the 
tenant being entitled to the lop, top & bark of such 
oak trees <fc to oak timber by assignment. Deft., a 
tenant, claimed oak timber for firebote, which was 
refused, <fc then cut timber without consent of the 
lord : — Held : the lord not entitled to an injunction 
against the tenant. Semble : the lord could not 
bring trover against the tenant for the timber when 
cut, but he might have an action for the proceeds 
due to him. — D ench r. Bampton (1799), 4 Ves. 
700 ; 31 E. R. 302. 

Annotations : — Overd. Parrott r. Palmer (1834). 3 My. & K. 
(132. The case of Dench v. Hampton before Lord Lough- 
borough is clearly not law ; & independently of its having 
been overruled a few years afterwards in the case of 
Richards v. Noble (1807), 3 Mor. 673, the principle on 
which Lord Loughborough proceeded has never been 
considered a sound one, namely, that the only remedy of 
the lord for waste done by the tenant in cutting timber 
without licence or custom is at law for the forfeiture 
tLouo Bhouguam, C.). Consd. Blackmore v. White, 
1 1 800] 1 Q. 11. 203. Retd. Doe d. Grubb r. Burlington 
(1833), 5 11. & Ad. 507. 


425. *.] — A lord of a manor is entitled to an 
injunction &. account of waste by a copyholder, <fc 
is not confined to his remedy by forfeiture, which 
would be inadequate in the case of a barren spot on 
which valuable timber trees grew. — Richards v. 
Noble (1807), 3 Mer. G73 ; 30 E. R. 258. 

Annotation s : — Consd. Parrott v. Palmer (1834), 3 My. & K. 
632 ; Blackmore v. White, [1899] 1 Q. B. 293. 

426. Account against tenant executor.] — 

The lord of a manor may bring a bill for an account 
of timber cut by deft.’s testator. — Winchester 
(Bp.) v. Knight (1717), *1 P. Wms. 400; 24 E. R. 
447. 


: — Expld. & Distd. Jesus College v. Bloom (1745), 
1 Amb. 54. Distd. Pultoncy v. Warren (1801), 6 Vos. 73. 
Consd. Bourne v. Taylor (1808), 10 East, 189 ; Salisbury 
v. Gladstone (1861), 9 II. L.Cas. 692, H. L. ; Portland v. Ilill 
(1866), L. R. 2 K<(. 765; Phillips v. Homfray (1883), 24 
Ch. D. 439, C. A. ; Phillips v. Homfray, [1892] 1 Ch. 465, C. A. 
Reid. Lansdowne v. Lansdowne (1815), 1 Madd. 116 ; 
Powell v. Aitkon (1858), 4 IC. & J. 343 ; Salisbury v. 
Gladstone (I860), C H. & N. 123, Ex. Ch. ; Peck v. Gurney 
(1873), L. R. 6 H. L. 377, H. L. 


427. Right to timber cut by copyholder — 

Gutting by underlessee.] — If a copyholder for life 
cuts timber trees, the lord may take them ; if the 
underlessee for years of a copyholder cuts timber, 
it is not a forfeiture of the copyhold estate. — Cage 
v. Do D (1050), Sty. 233 ; 82 E. R. 072. 


428. Inclosure.] — The parish & manor of 
Hanley, & all the messuages, lands, & tenements 
mentioned in a special award, were from time im- 
memorial within Cranbourne Chase, & so continued 
until the chase was disfranchised ; in the seven- 
teenth year of Queen Elizabeth’s reign, the lord of 
the manor, & the owner of certain woods & coppices, 
whose estate A. then had, granted several leases of 
the same messuages, lands, & tenements, then held 
by D. & P. respectively, for the term of one thou- 
sand years, with common of pasture as appurtenant 
thereto, for certain beasts over & upon the woods & 
coppices, to be used & enjoyed in the manner then 
accustomed by others having common of pasture 
over same for the like commonable cattle. The 
right of common then accustomed was from May 12 
to Nov. 22, except only such part of the woods 
wherein the owner or occupier thereof, from time to 
time, at his free will & pleasure, cut down the wood 
& underwood, which parts so cut down the owner or 
occupier was accustomed to inclose with a fence to 
preserve the growth of the wood & underwood 
therein, <fc thereby excluded all beasts therefrom 
until the end of three successive years from the time 
of such cutting, when the deer of the chase were 
admitted into the woods & coppices, & all other 
beasts, until the end of four successive years from 
the time of such cutting, when the commonable 
cattle were admitted. The lessees, their tenants, 
etc., had used & enjoyed common of pasture in the 
woods <fc coppices. The question was, whether the 
owner of the woods was entitled to inclose the cop- 
pices & woods, so from time to time to be cut down, 
& exclude therefrom all the commonable cattle for 
seven successive years, for preservation of the wood 
& underwood : — Held : (1 ) the owner of the woods 
was not so entitled ; (2) 22 Edw. 4, c. 7, did not 
apply to woods wherein rights of common existed ; 
(3) 35 Ren. 8, c. 17, s. 8, only applied to woods in 
which immemorial rights of common existed, not 
to rights of common claimed by grant. — Dibben v, 
Anglesea (Marquis), Anglesea (Marquis) v. 
Dibben (1834), 10 Bing. 508 ; 2 Or. & M. 722 ; 4 
Tyr. 920 ; 4 L. J. Ex. 278 ; 149 E. R. 951. 

Annotations : — Dbtd. Bourke v. Lloyd (1842), 10 M. & W. 

550. Mentd. Eardloy i\ Steer (1835), 5 Tyr. 1071 ; Farley 

r. Briant (LS35), 3 Ad. & El. 839 ; Clarke v. Owen (1836), 

2 liar. &W. 324 ; Hunt v. Hunt (1837), Will. Woll. & Dav. 

62 ; Duckworth v. narrison (1838), 4 M. & W. 432 ; 

Empson r. Fairfax (1838), 8 Ad. & El. 296 ; Gisborne v. 

Hart (1839), 5 M. & W. 50 ; England t\ Davison (1841), 

9 Dowl. 1052. 

429. Copyholder’s possessory interest.] — A copy- 
holder lias only possessory property in timber trees, 
& where his possession is gone his property is gone. 
If a timber tree is severed from the freehold by 
tempest or otherwise, the property would be in the 
lord.— Anon. (1704), 11 Mod. Rep. 08 ; 88 E. R. 
892. 

430. S. P. Anon. (1705), 11 Mod. Rep. 94 ; 88 
E. R. 918. 

431. S. P. Lewis v . Branth waite (1831), 2 
B. & Ad. 437 ; 9 L. J. O. S. K. B. 203 ; 109 E. R. 
1205. 

Annotations : — Consd. Keyse t\ Powell (1853), 2 E. & B. 

132 ; Bowsor t\ Maclean (I860), 2 De G. F. & J. 415 ; 

Eardlcy v. Granville (1876), 3 Ch. D. 826. 

432. Rights of tenant for life or years — Custom 
bad.] — A custom that every copyhold tenant may 
cut down trees at his pleasure is unreasonable « 
void. 

In an action for trespass for cutting down elm 
trees, brought by the lord of a manor, deft, justified 
as copyholder for life, for that infra manerium 
usitalum fuit a tempore, etc., to cut down & carry 
away at his pleasure any elms growing upon the 
tenements, & showed that he was tenant for life, etc. : 
— Held: (1) the custom was unreasonable that a. 
copyholder for life should cut down timber trees 

F 2 
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. 2 . — Property in trees <£* liabilities of different 
c lasses of owners : Sub -sect . 2.] 

which by intendment had not their growth in his 
time, A by that means the succeeding copyholder 
should not have any for his use to repair his house ; 

(2) as it was pleaded quod quilibet tenem custo- 
rnarius of any customary tenement, etc., A deft, did 
not say de quel estate, it was too large A unreason- 
able for any one who had but for a month, or at 
will, that he might by that custom cut down trees ; 

(3) pltf. entitled to judgment. — Powel v . Peacock 
(1003), Cro. Jac. 30 ; 79 E. It. 23. 


Annotations : — Folld. Hockey v. Hugeous (1628), Cro. Car. 
220. Held. Anon. (1597), Noy, 2. 


433. S. P. Luttrel v. Wood (1599), 1 Brownl. 
236; 123 E. It. 775. 

Annotation: — Retd. Northumberland v. Wheeler (1010), 
1 Bulet. 158. 

434. S . P. Anon. (1597), Noy, 2 ; 74 E. It. 974. 

435 . .]— A prescription for a copy- 

holder for life to cut down timber trees without limit 
is against reason A void. — Northumberland 
(Earl) v. Wheeler (1610), 1 Bulst. 158 ; 80 E. P. 
849. 

480 . .] — a custom within a manor 

that every copyholder may cut trees at his pleasure 
is against common law. — A non, (undated), cited 
Win. 1 ; 124 E.K. 1. 

Annotations: — Reid. Leilleld v. Tysdule (1611), Hob. 10 
Anon. (1622), Win. 1. 


437. S. P. Leifield v . Tysdale (1614), Hob. 10 ; 
80 E. It. 161. 


Annotations: — Mentd. Startup v. Dodderidge (1705), 2 

Ld. Baym. 1158 ; Champncys v. Buchan (1857), 29 

L. T. O. 8. 47. 

438. -.] — An alleged custom for copy- 
holders for life to cut down A sell elms : — Held : 
bad, sed alitcr in the case of copyholders of inheri- 
tance. — Rocket v. Buggers (1628), Cro. Car. 220 ; 
W. Jo. 245 ; 79 E. R. 793. 

439 . Tenant for lives only.] — Where a copy- 

hold estate is granted for three lives to a man A his 
heirs & he has no power of compelling the lord to 
renew on the falling in of the lives, he cannot cut 
the timber growing on the estate. — Mardiner r. 
Elliot (1788), 2 Term Rep. 746 ; 100 E. R. 402. - 

440. Copyholder for life with power to nominate 
successor. V~-A custom in a manor that a copy- 
holder for life may name to the lord of the manor 
who should be his successor is good ; a custom that 
such copyholder may cut down all the trees growing 
upon the customary land is good, but must be con- 
strued reasonably, notwithstanding he leave suffi- 
cient for housebote, for excess shall not he allowed. 
Such copyholder has power to make another estate 
for life A has as good privilege as tenant after possi- 
bility, A has a greater estate than a bare tenant for 
life who cannot be warranted by custom to do such 
an act. 

'Frees growing are parcel of the inheritance. 

Where there is a lease for years excepting the 
wood, A the lessor afterwards grants the trees, & 
the lease determines, the lessor shall not have the 
trees again.— Rowles t?. Mason (1612), 2 Brownl. 
85, 192 ; 123 E. It. 829, 892 ; sub nom. Rolles v. 
Mason (1609), 1 Brownl. 132. 

441. Right of tenant of inheritance — Custom 
good.} — A custom for copyholders of inheritance to 
have loppings of pollingers is good. A copyholder 
of inheritance has interest in the loppings & boughs 
as well as the lord in the timber. — Stebbing v, 
(Josnal (1599), Cro. Eliz. 629 ; 78 E. R. 870. 

442. .} — A copyholder of inheritance 

may by custom cut dow T n trees, but not a tenant for 
life. — B rock v . Beare (1610), 1 Bulst. 50 ; 80 
E. R. 753. 


443. -.] — There may be a custom for 
copyhold tenants to fell timber. — Brock v. Spen- 
cer (1611), Hob. 6 ; 80 E. R. 156. 

444. ■•}-—. A custom for copyhold tenants 

of inheritance to fell timber or other trees on their 
customary lands, & to retain same for their own use- 
without licence from the lord, although such tim- 
ber may not be felled for necessary repairs, is not 
unreasonable. — Blewett v. Jenkins (1862), 12 
C. B. N. S. 16 ; 142 E. R. 1047. 

Annotation: — Mentd. Constable v. Nicholson (1863), 14 

C. B. N. S. 230. 

445 . .} — Commission to set out sufficient 

timber & wood for all manner of botes & estovers & 
to be left standing & growing upon the premises 
both for present & future time, for the customary 
tenants of the manor of S. H., who were seized of 
copyholds of inheritance held of the manor, & who 
claimed by virtue of a custom. — Ayrat v. Belling- 
ham (1(375), Cas. temp . Finch, 199 ; 23 E. R. 109. 

443 , Devisee for life of cophyolder of inheri- 

tance.] — Where a copyholder of inheritance, having 
power by custom to cut timber, surrendered to the 
use of his will, & devised to A. for life without im- 
peachment of w r aste, with remainders over : — Held : 
though there was no instance in fact of a copyholder 
for life in the manor cutting timber, yet, the right 
being annexed to the fee & inheritance, the copy- 
holder in fee in carving out his estate might make a 
tenant for life dispunishable for waste, A the lord 
could not enter upon the copyholder for life’s estate, 
as for a forfeiture upon his cutting timber, for the 
injury, if any, was to the remainderman of the in- 
heritance. 1)ENN d. JODORELL V, JOHNSON (1808), 

JO East, 266; 103E.R.776. 

447. Lopping off boughs — Custom .^— 1 The ques- 
tion being whether A a copyholder might lop off 
boughs without a special custom : — Held : by the 
common law r he might cut off the under boughs 
w hich could not cause any w aste, but the amputation 
of the top boughs would cause the putrefaction of 
the wliole tree, wherefore that was waste as well as 
the decapitation thereof. — Dawbiudge v. Cocks 
( 1594), Cro. Eliz. 361 ; 78 E. R. 609. 

Annotation: — Retd. Ashmead r. Hanger (1699), t Ld. 

Hay m. 550. 

448. Estovers — Cutting for repairs, etc.] — A 

tenant by copy of ct. roll cannot by the common 
law take trees for housebot e, hedgebote, A cartbote, 
as a tenant for years may do w ho lias an estate cer- 
tain, but a copyholder has not the liberty except by 
special custom, A such customs are in certain 
manors A are good. — Montague (Lord) v. Shep- 
pard (1582), Cro. Eliz. 5 ; 78 E. R. 271. 

Annotation : — Overd. Anhincad v. Hunger (1700), 12 Mod. 

Hep. 378. Oo. Eliz. 5 i« not law an appear# by the case 

of Itey dun v. Smith , 13 Co. Hep. 67 (IJobT, C J ). 

449. -.] — The cutting dow r n by a copy- 
holder of trees for repairs, where there is a custom 
so to do, is no forfeiture, even though the trees are 
not employed in repairs until five years after 
cutting, A until after action brought, provided the 
trees are found necessary for repairs, A to have been 
cut for that purpose. 

If trees are cut down for repairs, A are not other- 
wise employed, but are more than sufficient for 
repairs, it is no forfeiture, since a man cannot pre- 
cisely know what would be sufficient (Fenner, J.). 
— East v. Harding (1596), Moore, K. B. 392 ; Cro. 
Eliz. 292, 498 ; 78 E. R. 546, 749. 

Annotations: - Consd. Willis v. Slone (1827), 1 Y. & J. 262, 

Ex. Ch. Reid. Doe d. Grubb v. Burlington (1833), 5 

B. & Ad. 507. Mentd. Eastcourt r. Weeks (1698), 1 Salk. 

186. 

450. .] — A lease of a manor, in which 

there was a custom that every copyhold tenant for 
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fiife had need to take all trees growing upon his 
•copyhold lands to be employed for fuel in his copy- 
hold house, Sc for bounds & fences, etc., upon the 
-customary lands Sc tenements, was made for 
twenty-one years, with an exception of trees, woods, 
underwoods, etc. At a ct. held by the lessee, a 
house with land, upon which oak Sc ash trees were 
growing, was granted by the steward, by copy of ct. 
roll, to A. for life, according to the custom of the 
manor. A. lopped the trees upon his copyhold, Sc 
employed them for bounds Sc fences in Sc upon his 
copyhold lands, etc . : — Held : he might lawfully do 
so. — S wayne’s Case (1008), 8 Co. Rep. 03a ; 77 
E. R. 508 ; sub nom. Swaine v. Becket, Moore, 
K. B. 811 ; 1 Brownl. 231. 

Annotations : — Reid. Howies v. Mason (1012), 2 Drown). 85, 
192; Liford’s Case (1(511), 11 Co. Hep. 40b ; Kecheverel 
v. Dale (1025), Popli. 193. Mentd. Kammcr v. Forte 
(1010). 2 Brownl. 208; Thorne v. Tyler (1641), March, 
101 ; Baruardiston v. Sotun (1074), 3 JCeb. 419 ; Gosling 
v. Veley & Joslin (1850). 19 L. J. Q. B. Ill, Ex. Ch. 

451. — In trespass for cutting down a 
tree, deft, justified under the lord of the manor, Sc 
pltf. replied a grant by copy of ct. roll to him by the 
lord of the manor of a messuage & lands, Sc then 
averred a custom for every copyholder of the manor 
to cut the branches of pollingers, etc., to burn in 
the messuage. Sc further averred a custom for them 
to cut down timber trees for reparation of houses 
built upon the customary tenements, Sc then 
averred that the trees upon, etc., were not sufficient 
for the uses aforesaid, Sc that at the time of the 
•cutting down the trees his house was in decay Sc in 
want- of necessary repairs: — Held: (I) the first 
part of the custom that every copyholder should 
cut branches, etc., to burn in the messuage was 
absurd Sc repugnant; (2) every copyholder might 
take upon his copyhold, as incident to his grant, 
housebote, hedge note, Sc ploughbote ; (3) the lord 
could not take all the timber trees, but must leave 
sulficient for necessary reparations ; (4) the copy- 
holder should have a general action of trespass 
against his lord, quare clausum, freqit ft arborem 
succidil , etc., Sc should recover for his special Joss, 
to wit, the pannage A shadow of the trees, hut he 
should not recover the value of the trees. — Heydox 
v. Smith (1010), 2 Brownl. 328 ; 13 Co. Rep. 07 ; 
(iodb. 172 ; 77 E. R. 1170. 

Annotations : - Consd. Tin* Winkfield, 14902] 1\ 42, (\ A. 
Refd. Howies r. Mason (1012), 2 Brownl. 192. Mentd. 
Ashmead r. Unngor (1099), Fortes. Hep. 152. 

452. •]- A copyholder by custom shall 

have timber trees to repair his house Sc shall main- 
tain trespass against- the lord if he cuts them. — 
Ashmead (Ashmoxd) r. Ranger (1009), Holt, 
K. B. 102; 1 Com. 71; Fortes. Rep. 152; l Ed. 
Raym. 551 ; 12 Mod. Rep. 378 ; 2 Salk. 038 ; 92 
E. R. 904; affd. in Ex. Ch.; revsd . in If. L. (1702), 
Eords’ Journal, Apr. 27. 

Annotation Refd. Odd r. King (1729), 1 Burn. K. B. 302. 

453. .] — Bearden v . Evans No. 457, 

yost. 

454. — .1 - -If a copyholder cuts trees for 

repairs Sc does not employ them, but lets them rot, 
that is a forfeiture. — Anon. (1597), 1 Roll. Abr. 508, 
tit. Copyholds, ])., pi. 20. 

455. .] — -If a copyholder by custom 

may cut timber trees for repair, he may have the 
timber trees, the lop, top. Sc bark also, Sc may sell 
the top Sc bark towards defraying of his charge in 
repair. — S anford ?\ Stevens Sc Smith (1017), 3 
Bulst. 281 ; 81 E. R. 238. 

450 . Purpose for which cut — Question for 

jury.]— Where a copyholder for life cut trees, 
though none were applied to the repair of the pre- 
mises till several months after, Sc after ejectment 
brought as for a forfeiture. Sc most of them re- 
mained unapplied, but parts of the premises wore 


still out of repair: — Held: (1) it was a question 
for the jury whether they were cut bond fide for the 
purpose of repair, Sc were in a course of application 
for that purpose ; (2) there being no evidence that 
they were to be applied to any other purpose, a 
verdict for deft, must not be set aside. — Boe d. 
Foley v. Wilson (1809), 11 East, 50; 103E.R.925. 

457 . No right to sell.] — Although a copy- 

holder may cut down trees for the purpose of re- 
pair, the lord may bring trover if he attempts to 
sell them. — Bearden v. Evans (1839), 5 M. Sc W. 
11 ; 2 Horn Sc H. 7 ; 8 L. J. Ex. 171 ; 3 Jur. 703; 
151 E. R. 5. 

458 . Custom to take for burning.] — A cus- 

tom for tenants of a manor to have branches of trees 
for burning is only good so far as appertaining to 
messuages, not to lands. — Chichester (Bp.) Sc 
Strodwick’s Case (1013), Godb. 231 ; 78 E. R. 
130. 

Annotation:— Consd. A.-G. v. Reynolds, [1911] 2 K. B. 

888. 

459. — .] — -Copyholders for life in a cer- 

tain manor were by custom entitled to lop trees 
upon their copyholds for fire Sc repairs. The lord 
leased the manor for years excepting the trees, Sc 
his lessee granted a copy for life : — Held : (1) such 
copyholder might lop because ho was in by the 
custom, which after admission was paramount to 
the lease ; (2) the exception of the trees in the lease 
could not override the custom.— Swayne’s Case 
(1008), 8 Co. Rep. 03a ; 77 E. R. 508 ; sub nom. 
Swaine v. Becket, Moore, K. B. 811 ; 1 Brownl. 
231. 

Annotations : — Refd. Howies v. Mason (1612), 2 Brownl. 85, 

192 ; Li ford's Case (1614), 11 Co. Rep. 401) ; Socheverel v. 

Halo (1025), Poph. 193. Mentd. Hammer v. Force (1610), 

2 Brownl. 208; Thorne v. Tyler (1641), March, 161; 

Baruardiston v. Soam (1074), 3 Keh. 419; Gosling r. 

Veley & Joslin (1850), 19 L. J. Q. B. Ill, Ex. Ch. 

Common of estovers, see, further , Commons Sc 
Rights of Common. 

480. Bight to housebote by delivery — De- 

livery — Cutting.] — Where the bailiff of a manor as- 
signed to a tenant in Apr. pursuant to the terms of 
a lease a tree for housebote, the bailiff was dis- 
charged in July, Sc the tenant cut down the tree in 
Oct.; — Held: (l)a sufficient delivery; (2) the 
tenant entitled to fell the tree in Oct. — Courtenay 
v. Fisher (1820), 4 Bing. 3 ; 12 Moore, C. JL\ 39 ; 
5 L. J. O. S. C. P. 4 ; 130 E. R. 0fi8. 

461. — — Trees severed by accident or wrongful 
act.J — Neither a copyholder of inheritance nor his 
lessee, where the custom is for him to cut timber for 
repairs, can employ trees felled with the wind for 
any such use ; thereby his special property ceases. 
— Ailner’s Case (1004), 1 Keh. 091 ; 83 E. R. 
1188. 

See, also , No. 429, ante . 

462. Trees on common.] — If the lord of the 

manor plant trees on a common, a commoner has 
no right to abate them. — Kirby v. Sadgrovk 
(1797), 1 Bos. Sc P. 13 ; 3 Anst. 892 ; 120 E. R. 
751 ; sub nom. Sadgrove v. Kirby (1795), 6 Term 
Rep. 483. 

Annotations : — Distd. Arlett r. Ellis (1827), 7 B. Sc C. 340. 

Consd. Hope i\ Osborne, [1913] 2 Ch. 349. 

See , further , Commons & Rights of Common. 

463. Underwood.] — The lord of a manor 

granted by copy to A. Sc his heirs the right to cut 
underwood over at least 4 or 5 acres annually. The 
manor was leased, Sc the lessee cut certain under- 
wood. The copyholder brought an action for tres- 
pass against the lessee, who alleged that he had left 
sulficient for the copyholder to cut over 4 or 5 acres 
annually : — Held : (1) underwood could be granted 
by copy if the custom permitted ; (2) the copy- 
holder could bring an action of trespass, although 
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the soil did not pass to him ; (3) all the underwood 
passed to the copyholder & none remained to the 
lord. — Hoe v. Taylor (1595), Moore, K. B. 355 ; 
Cro. Eliz. 413 ; 4 Co. Rep. 30b ; Jenk. 274 ; 72 
E. It. 655. 

Annotations : — Reid. Musjrrave r. Gave (1742), Willep, 319 ; 
Wilson v. Mackrcth (1766), 3 Burr. 1824. Mentd. Heydon 
& Smith’s Case (1610), 13 Co. Hep. 67. 

464. Grant of woods to copyholder — Mer- 

ger.] — A copyholder in fee in a manor, where by 
custom the lord had as a profit d prendre the cut of 
the woods & underwoods on the copyhold, obtained 
a grant of all the woods 6c underwoods growing & 
which afterwards should grow on the lands to him & 
his heirs : — Held : this did not merge in tho copy- 
hold. — Fawlkneri?. Faulkner (1681), 1 Vem. 21 ; 
23 E. 11. 276. 

465. Special agreement — Evidence of usage & re- 
putation.] — By agreement between the lord & cer- 
tain customary tenants within the manor, the 
tenants covenanted for themselves & their heirs or 
assigns not to cut down, sell or dispose of any wood 
standing or growing or thereafter to stand or grow 
without the lord’s licence, & the lord covenanted to 
set out yearly upon request from the tenants suffi- 
cient for repair of their houses & other necessary 
uses in & about the tenements, & that the tenants 
might cut down, use & dispose of any wood planted 
by themselves 6c their heirs on the tenements for 
such purposes : — Held : (1 ) deft., tenant of one of 
the customary tenements comprised in the agree- 
ment, was not entitled without licence to cut down & 
sell wood planted on the tenement by a tenant since 
the agreement ; (2) the lord might maintain trover 
against the tenant for wood so cut ; (3) evidence 
that the tenants of deft.’s estate for thirty years & 
upwards had publicly, 6c without interruption from 
the lord & with his knowledge, cut & sold the 
planted wood in large quantities was admissible ; 
(4) evidence of reputation that tenants of deft.’s 
estate had the right of cutting 6c selling pi .an ted 
wood was inadmissible. — Blackett v. Lowes 
(181 4), 2 M. & S. 494 ; 105 E. R. 465. 

466. Relief from forfeiture for cutting.] — A., 
having two copyholds in the manor of B., cut tim- 
ber on one 6c employed it in repairing the other. 
There was no custom so to do. The lord of the 
manor obtained a verdict on ejectment for forfei- 
ture. The timber was of small value : — Held : pltf. 
might be relieved against the forfeiture, on payment 
of costs of all the trials 6c paying the fees of re- 
admission, but no fine. — Nash v. Derby (Earl) 
(1705), 2 Vein. 537 ; 23 E. It. 948. 

Annotation : — Refd. Bracebridpc r. Buckley (1816), 2 Price, 
200. 

467. Copyholder’s remedies against lord.] — A 

copyholder may maintain an action of trespass 
against the lord for cutting down trees on the land 
of the copyholder, if the copyholder has by custom 
the right to cut the boughs for firewood, 6c the right 
of housebote, ploughbote, 6c cartbote. — Heydon v. 
Smith (1610), 2 Brow r nl. 328 ; 13 Co. Iiep. 67 ; 
Godb. 172 ; 77 E. R. 1476. 

Annotations Consd. Tlic Winkfleld, [19021 F. 42, C. A. 
Mentd. RowIck r. Mason (1612), 2 Brown 1. 193 ; Ashmcod 
v. Hanger (1699), Fortes. Hep. 152. 

468. -- .]— -A copyholder may maintain tres- 
pass against his lord for cutting upon the copyhold 
trees to which the copyholder was entitled for re- 
pairs. — A shmead (Ashmond) v. Ranger (1699), 
Holt, K. B. 162 ; 1 Com. 71 ; Fortes. Rep. 152 ; 2 
Salk. 638 ; 1 Ld. Raym. 551 ; 12 Mod. Rep. 378 ; 
92 E. It. 964 ; affd. in Ex. Ch. ; revsd . in H. L. 
(1702), Lords’ Journal, Apr. 27. 

Annotation : — Refd. Odel r. King (1729), 1 Barn. Iv. B. 302. 


469. -.] — Prescription by copyholder in fee 

to have tho toppings of trees for firebote & hedge- 
bote. The prescription was “ to cut ramos all - 

? uarum arborum ” : — Held : bad for uncertainty, 
or it might be taken “ for some of any trees.” The 
plea should have been “ omnium arborum .” 

Such a copyholder may have an action against 
the lord if he cuts the trees, for by so doing he 
destroys the very thing for which the tenant pre- 
scribes. He that has common of estovers may 
bring case against the owner of the land for distrain- 
ing the trees. The above prescription has been 
good for a copyholder by life. — Crosse v. Abbot 
(1605), Noy, 14 ; 74 E. R. 985. 


Annotation : — 
152. 


Refd. Ashmead v. Ranger (1699), Fortes. Rep. 


47 0 . -. ] — Case 1 i es against the lord of a manor 
for cutting down the body of a tree when the tenant 
should have the loppings. — Crogate v . Morris 
(1610), 1 Brownl. 197 ^ 123 E. R, 751. 

471. .] — Where many copyholders prescribe 

to have loppings & toppings of pollards & “ hashs ” 
growing on the lord’s waste, & tho lord cuts them, 
any copyholder may bring case. — Whitehand’s 
Case (undated), cited 2 Brownl. 149 ; 123 E. R. 
866 . 

472. Remedy of copyholder in remainder against 
copyholder for life.}— E. C. being seised in fee of 
copyhold lands surrendered them to the use of J. C., 
pltf., on condition that deft, should enjoy them for 
life. After the death of E. C. dc4t. cut down several 
trees 6c an injunction issued to stay all future w aste 
by him. — Cornish v. New (1675), Cas. temp. Finch, 
220 ; 23 E. R. 121. 

473. Remedies against stranger.] — If trees upon 
a copyhold are cut by a stranger, tho copyholder 
may maintain case &,the lord also for the same tres- 
pass in respect of the injury done to his inheritance 
(Pemberton, C.J.). — Jefferson v. Jefferson 
(1683), 3 Lev. 130 ; 83 E. R. 014. 

Annotations: — Consd. A ft or soil r. St ovens (1808), 1 Tnunt. 

183. Refd. Lewis r. Brant hwaite (1831), 2 B. & Ad. 437. 

474. Trees cut by purchaser before surrender.] — 

The purchaser of a small copyhold estate before 
surrender to him entered on the premises, cut dow n 
the timber, 6c did everything as owner. There was 
no custom giving the tenant power to cut down the 
timber. The vendor, who had covenanted to sur- 
render on or before a certain date, gave notice in 
waiting that he would surrender on the next ct. day. 
The vendor suing for specific performance, on behalf 
of the purchaser it was alleged that he was dis- 
ordered in his senses 6c that (lie sale of the timber 
was an imposition on the purchaser: — Held: (1) 
the purchaser’s cutting dow n of timber w r as a con- 
vincing proof of his folly because it was a direct for- 
feiture ; (2) it w r as merely a matter at law & tho 
suit must be dismissed. — Edwards v. Heather 
(1724), Cas. temp. King, 3 ; 25 E. R. 190. 

475. Sale of copyhold land & timber — Specific per- 
formance.] — Where a purchaser contracts for pur- 
chase of copyhold land 6c timber at one price, he is 
not allowed any abatement in respect of the timber, 
although he may not be able to cut it, & must 
specifically perform the contract. — Crosse v+ 
Lawrence (1852), 9 Hare, 462, 469 ; 21 L. J. Ch. 
889,892; 18 L. T. O. S. 314 ; 16Jur. 142; 68 E. R* 
591, 595. 


Sub-sect. 3. — Devisees in Fee with Gift over* 

476. Rights as regards timber.] — An infant de- 
visee in fee, subject to a gift over on his not attain- 
ing twenty-one without issue, was restrained from 
cutting timber generally on the grounds (1) of his 
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infancy ; (2) he was only beneficially entitled to the 
rents & profits until twenty-one ; (3) after that 
date, ho was a trustee for other persons. — Robin- 
son v. Litton (1744), 3 Atk. 209 ; 0 Cru. Dig. 428, 
429 ; 26 E. R. 922. 


A nnotat ions : — -Expld . Garth v. Cotton (1750), 1 Ves. Sen. 
546. Consd. & Apld. Stansfleld v. Habergham (1804), 10 
Ves. 273. Ezpld. A.-G. v. Marlborough (1818), 3 Maihl. 
498 ; Turner v. Wright (1800), 2 Do G. F.&J. 234. Mentd. 
A.-G. v. Duplogsis (1752), Park. 144. 


477. — - — .] — Senible : where there is an execu- 
tory devise over, even of a legal estate, the ct. will 
not permit the timber to be cut. — Stans field v. 
IIabergham (1804), 10 Ves. 273 ; 32 E. R. 849. 

A flotation Dbtd. Turner v . Wright (1860), 2 Do G. F. & J. 


478. -.] — A devisee in fee, subject to an exe- 
cutory devise over, is not impeachable for waste ; 
but the et. will restrain him from committing equit- 
able waste by cutting down ornamental or imma- 
ture timber. — Turner v, Wright (1860), 2 
De G. F. Sc J. 234 ; 29 L. J. Ch. 598 ; 2 L. T. 649 ; 
0 Jur. N. S. 809 ; 8 W. R. 675 ; 45 E. R. 612, L.O. 

Annotation:- Consd. & Folld. lie Haulmry’s S. E., 11913] 

2 Ch. 357. 

479. -. ]— Real estate was devised to a person 
in fee, with a gift over in the event of his dying 
without leaving issue living at his death, Sc it was 
declared he should not cut timber except for neces- 
sary repairs on pain of forfeiting his estate, Sc if he 
did so the estate should go over. The devisee died 
without issue, having cut Sc sold timber: — Held: 
(1 ) this restriction was legal ; (2) the clause of for- 
feiture was only an additional means of securing its 
observance, & did not take away the remedies 
arising from the restriction itself ; (3) the value of 
the timber could be claimed against the estate of the 
devisee. — Blake v. Peters (1863), 1 De G. J. Sc Sm. 
345 ; 1 New Rep. 503 ; 32 L. J. Ch. 200 ; 9 L. T. 
247 ; 9 Jur. N. S. 836 ; 1 1 W. R. 109 ; 46 E. R. 139, 
L.JJ. 

Annotation : — Reid, lie Williomcs, Andrew v. Willi times 

(18H4), 52 L. T. 11. 

480. Tenant in fee subject to trust to devise.] — 

A devise to A. Sc her heirs for ever in the fullest 
confidence that after her decease she will devise the 
property to my family ” being restrained to an 
estate for life by decree at the Rolls, the devisee was 
enjoined from cutting timber pending an appeal. — 
Wright v. Atkyns (1813), 1 Ves. & B. 313 ; 35 
E. R. 122. 

481. Right to proceeds of timber cut by order of 
court — Infant tenant.] — Dyer v . Dyer, No. 841, 
post . 


Sub-sect. 4. — Donees of Powers of Sale, etc. 

482. Trustee — Cestui que trust — Tenant for life 
without impeachment of waste.] — A trustee having 
a power to sell an estate, of which the cestui que trust 
was tenant for life without impeachment of waste, 
sold Sc conveyed the land only, received the money 
for it, Sc applied it to the purpose of the trust, &; the 
cestui que trust by the same conveyance sold Sc con- 
veyed the timber Sc received the money for it : — 
Held : the power was not well executed. — Cocke- 
rell v. Cholmeley (1830), 10 B. Sc C. 564 ; 5 Man. 
Sc Ry. K. B. 509 ; 109 E. It. 560, Ex. Ch. ; sub nom. 
Cholmeley v. Paxton, 8 L. J. O. S. K. B. 197 ; 
S. C. in Ch. (1832), 1 Cl. & Fin. 60, H. L. 

Annotations : — Distd. Poo d. Blewitt v. Phillips (1841), 1 
Q. 11. 84 : Poe d. Strickland v. Woodward (1847), 1 Exeh. 
273. Expld. Kokewich v. Marker (1851), 3 Mao. & G. 311. 
Apld. Buckley v. Howell (1861), 29 Boav. 540. Distd. 
lie Rutland’s S. U.» Rutland r. Bristol, 11900] 2 Ch.'206. 

483. Power to lease — Exception — Invalid execu- 
ion.] — D oe d. Douglas v. Lock, No. 773, post. 


Sub-sect. 5.- -Ecclesiastical Owners. 

484. Bishop.] — A prohibit ion was granted against 
a bishop to prevent him cutting & selling the trees 
of his bishopric. — D urham’s (Bp.) Case (1307), 
Regl. Plac. Pari. 335. 

Annotation : — Consd. Jefferson a. Parham (1797), 1 Bos. & P. 

105. 

485. — y-.J — A person who had no interest sued 
for a prohibition to restrain a bishop Sc his tenant 
from committing waste by cutting timber in lands, 
parcel of the possessions of the bishopric : — Held : 
the Ct. of Common Pleas had no power to issue such 
a writ, at all events at the suit of such an unin- 
terested person. Senible : even if the Ct. of King’s 
Bench could grant such a writ at the suit of the 
Crown, they could not grant it at the suit of any one. 
— Jefferson Durham (Bi».) (1797), 1 Bos. & P. 
105; 126 E. R. 804. 

Annotations : —Expld. Wither v. Winchester (1817), 3 Mcr. 

421. Reid. Herring v. St. Paul’s (1819), 3 Swan. 489 ; 

Rosh v. Adcock (1868), L. R. 3 C. P. 655. 

486. Dean Sc Chapter.] — A dean & chapter have 
not the power of cutting timber on their lands ex- 
cept for repairs of their property, Sc cannot give any 
such right to a lessee. Even if they possessed such a 
right, Sc a lease of “ woods, groves, hedgerows, & 
springs [describing them] Sc all the trees, woods, Sc 
underwoods growing, etc., or that hereafter shall 
grow, etc., within Sc upon the woods, etc.,” could be 
construed as transferring the right to the lessee : — 
Semble : a ct. of equity would not carry such a 
transaction into effect. — H erring v. St. Paul’s 
(Dean Sc Chapter) (1819), 3 Swan, 492 ; 2 Wils. 
Ch. 1 ; 36 E. R. 949. 

487. .] — Defts. demised to pltf. a mansion- 

house with a reservation to the lessors of timber 
trees, with the right to cut Sc carry away same Sc a 
covenant by defts. not to sell or take any timber 
trees growing or to grow on a specified part of the 
premises save for necessary building or repairs of 
certain church buildings. The lessee filed a bill to 
restrain defts. from selling or cutting except for 
such purposes, Sc obtained an interim injunction. 
On defts. showing that t he whole of the timber cut 
was needed for the purpose of repairs, the injunc- 
tion was dissolved on the ground that the covenant 
did not extend to deprive them of the right which 
they might have exercised independently of it : — 
Held : deans Sc chapters, like other ecclesiastical 
persons, were not liable to be restrained in cases of 
waste either by prohibition or injunction except in 
the Ecclesiast ical Ct. or at the suit of the Crown, 
Semble : the right to cut timber for the purpose of 
repairs extended to selling timber Sc applying tho 
produce. — W ither r. Winchester (Dean Sc Chap- 
ter) (1817), 3 Mer. 421 ; 36 E. R. 162. 

Annotations Consd. Herring r. SI. Paul (1819), 3 Swan. 

489 ; Marlborough r. St. John (1852), * Ho G. & Sm. 174. 

Reid. Ross v. Adcock (1868), L. H. 3 (J. P. 655 ; Sowcrby 

r. Fryer (1869), L. 11. 8 Kq. 417. 

488. Prebendary.] — A clan u v. Atwell (1630), 3 
Swan. 515 ; 36 E. H. 957. 

489. .] —A lease by a prebend for three lives 

without excepting trees, which had been usually ex- 
cepted : — Held : void. — S mith v. Bole (1618), 
Cro. Jac. 458 ; 79 E. R. 392. 

Annotations : — Consd. Thread needle v. Linum (1764), 

Frecm. K. B. 179; Doe d. Bartlett r. Rendlc (1814), 3 

M. & S. 99 ; Doc d. Douglas »\ Lock (1835), 2 Ad. & El. 705. 

490. Rector.] — A patron of a living was granted 
an injunction against a rector from cutting down 
timber so as to commit waste. 

A rector may cut down timber for the repairs of 
the parsonage or the chancel, or for repairing any 
old pews belonging to the rectory, but not for any 
other purpose. If it is the custom of the country, he 
may cut underwood for any purpose ; but if he 
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grubs it up, it is waste. He is also entitled to botes 
for repairing barns & outhouses belonging to the 
parsonage (Lord Hardwicke, C.). — Strachy v. 
Francis (1741), 2 Atk. 217 ; 26 E. R. 534. 

Annotations : — Consd. Marlborough v. St. John (1852), 5 
lie G. & Sm. 174 ; Greenslade r. Darby ( 1 868), L. R. 3 Q. B. 
421, where Blackburn", J., at p. 426, donoted whether 
Lord Hardwicke was speaking of trees in a churchyard. 

See , further , Burial & Cremation ; Ecclesias- 
tical Law. 

491. Application for injunction — In whose 

name.] — Tn the circumstances of Strachy v. 
Francis , No. 490, ante , the application for an in- 
junction need not be in the name of the A.-G. — 
Bradly v. Strachy (1740), Barn. Ch. 399 ; 27 
E. R. 695. 

492. .] — A rector is justified in cutting tim- 

ber growing on the glebe, provided he specifically 
applies it to repairs of the rectory house & buildings 
on the glebe. The circumstance that the rector had 
applied a much larger sum in the repairs of the rec- 
tory house than the proceeds of the sale of timber 
cut by him : — Held : not a defence to a case made 
against him of cutting & selling timber in a suit by 
the patron. Semitic : if the timber had been cut & 
sold merely for the purpose of providing other tim- 
ber more suitable for repairs, the ct. would not have 
interfered by injunction. At common law, before 
13 Eliz. cc. i(), 20, A 14 Kliz. cc. 11, 14, the parson, 
with the consent of the patron & ordinary, had un- 
limited power to dispose of timber ; & at the present 
day the ct. would on a proper application direct 
timber to be cut & the produce to be applied for the 
benefit of the living. Semitic : the rector has no 
more extensive privileges as to waste than an ordi- 
nary tenant for life. — Marlborough (Duke) v. St. 
John (1852), 5 De G. & Sm. 174 ; 21 L. J. Oh. 381 ; 
18 L. T. O. S. 252 ; 16 Jur. 310 ; 64 E. R. 1068. 

Annotations : — Expld. Holden r. Wrokes (1860), 1 John. & IT. 
278. Consd. Keel. Comrs. v. WodehoiihC (181)6), 60 .T. P. 
200. Refd. Rohr r. Adeoek (1868), L. R. 3 C. I\ 655. 

493. Widow of rector.] — A patron of a living was 
granted an injunction to stay waste in cutting tim- 
ber, grubbing up underwood, & ploughing meadow 
land against the widow of a rector, during a 
vacancy.- — Hoskins r. Featherstone (1789), 2 
Bro. C. C. 552 ; 29 E. R. 302. 

Annotations Distd. HI.. Albans v. Skipworth (1845), 8 Bcav. 
354. Reid. Rohh v. Adcock (1868), L. It. 3 C. I\ 655. 

494. Vicar.] — The vicar of a parish cut down 
timber when repairing the church. On a suggestion 
that he was going to cut dow r n other timber : — 
Held : a prohibition at common law w r ould lie against 
him. — Knowlk v, TTarvky (1616), 1 Roll. Rep. 335 ; 
3 Bulst. 158 ; 81 E. R. 525. 

Annotation : — Dbtd. JeiTerson r. Durham (1797), 1 Bos. & P. 
105. The report of Knott le v. Harvey is very loose & 
inaccurate ; it is not stated on whose suggestion the 
prohibition was granted : probably it was at the iustance 
of a party interested (Heath, J.). 

495. -.] — The purposes for which a vicar is 
entitled to cut timber arc limited to proper & neces- 
sary repairs for the vicarage house, Wildings & 
premises ; he may not fell timber for the purpose of 
making a general repairing fund. Semble : where 
trees are far distant from the spot where they are 
wanted, the timber may be sold & similar materials 
purchased on the spot with the proceeds. Qu. : 
whether there is any rule that a patron is not en- 
titled as against a rector or vicar, w r ho has wrong- 
fully cut timber, to an account. — Sowerby v. 
Fryer (1869), L. R. 8 Eq. 417 ; 38 L. J. Ch. 617 : 
20 L. T. 868 ; 33 J. I\ 741 ; 17 W. R. 879. 

496. Incumbent generally.]— The patron of a 
living may have an injunction against the incum- 


bent to stay waste, but he is not entitled to an ac- 
count for proceeds of timber cut & sold. Semble : 

E arsons may fell timber for repairs, & they have 
een indulged in selling such timber where the 
money has been applied in repairs (Lord Hard- 
wicke, O.). — Knight v . Mosely (1753), Amb. 
176 ; 27 E. R. 118. 

Annotations : — Expld. Wither v. Winchester (1817), 3 Mer. 
421. Distd. A.-G. v. Marlborough (1818), 3 Madd. 498. 
Dbtd. Marlborough v. St. John (1852), 5 Do G. & Sm. 174. 
Apld. Holden v. Weekes (1860), 1 John. & H. 278. Distd. 
Boss v. Adcock (1868), L. R. 3 (J. P. 655. Dbtd. Sowerby 
v. Fryer (1869), L. R. 8 Eq. 417. It is laid down in the 
case of Knight v. Mosely that a patron cannot file a bill 
for an account. I confoss that doctrine has always seemed 
to me to be utterly unintelligible (James, V.-t\). Retd. 
Iluntlcy v. Russell (1849), 13 Q. B. 572 : Keel. Comrs. r. 
Wodehouso, [1895] 1 Ch. 552. 

497. Lessee of ecclesiastical property.]— Held : 
(1) an injunction should be granted to restrain the 
lessee for years of the temporalities of a bishop 
under a lease affirmed by the dean & chapter, 
without impeachment of waste, from felling timber ; 
(2) deft, might fell such timber for his botes & re- 
pairs as might be assigned to him by pltf.’s officers. 
— Winchester (Bp.) v. Woloar (1629), 3 Swan. 
515 ; 36 E. R. 954. 

498. Stranger.] — Prohibition lies against any 
one who cuts down an incumbent’s trees or does 
other waste to the parsonage. — Sacoar’s Case 
(1616), Moore, K. B. 917 ; 72 E. R. 995. 

Annotation : -Folld. Knowle i*. Harvey (1616), 1 Roll. 335. 


Sub-sect. 


6. — Executor and Heir or Devisee. 


499. Trees blown down in testator’s lifetime— 
Qulcquld plantatur solo solo cedlt.j — In nscert tuning 
whether trees blown down in the lifetime of the 
owner in fee belong to his personal representative 
or his heir or devisee, the test is not whether the 
trees remain alive or are dead, or whether they will 
continue to grow in the ordinary way, but whether 
or not the trees are severed. If severed, they are 
personal estate. The degree of severance of roots & 
filaments required is a question of fact in each case ; 
substantial severance is sufficient . — Re Ainslie, 
Swinburn v. Ainslie (1885), 30 Ch. D. 485; 55 
L. J. Ch. 615 ; 53 L. T. 645 ; 33 W. R. 910 ; l 
T. L. R. 078, C. A. 

Annotation : —Apld. Tie Llewellin, Llewellin r. Williams 

(1887), 73 Ch. D. 317. 

500. Right to proceeds of timber cut by order of 

Court — Produce passing as personalty.] — Timber on 
the estate of a lunatic was cut under order of ct., 
sold, & the produce paid into the bank on his 
account. Aft/er his death, on petition by his heir 
for the money: — Held: the ct. ought to be very 
reserved in changing one species of property into 
another, & to do it only on pressing occasions, <fc 
when property was converted, equity would recall 
it for the representative, if done by breach of trust-, 
not if by accident, the ct., or the tort of a stranger. 
— Ex p. Bromfield (1792), 1 Ves. 453; 3 Bro. 

C. C. 510 ; 30 E. R. 434. 

501. .] — Oxenden v . Compton (Lord), 

No. 834, post. 

See, also , Nos. 836, 811, post . 


Sub-sect. 7. — Mortgagor and Mortgagee. 

502. Mortgagor in possession — Security sufficient.] 

-Injunction to restrain a mtgor. from cutting 
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timber will not be granted, unless the security be 
insufficient or scanty without the timber. — Hippes- 
ley v . Spencer (1820), 5 Madd. 422 ; 50 E. R. 050. 

503 . .] — a ct. will not, on the applica- 

tion of a mtgee. out of possession, restrain the mtgor. 
from proceeding to fell timber growing upon the 
mtged. estate, unless the security is insufficient. — 
Kino v. Smith (1843), 2 Hare, 239 ; 7 Jur. 094 ; 07 
E. R. 99. 


Annotation : — 
L. T. 383. 


Consd. Sc Apld. Harper v. Aplin (1886), 54 


504. .] — If a mtge. includes timber 

trees, the mtgor., while he remains in possession, is 
entitled to cut them down k sell them. — Re Phil- 
lips, Ex p. National Mercantile Rank (1880), 
10 Ch. I). 104 ; 50 L. J. Oh. 231 ; 44 L. T. 205 ; 29 
W. R. 227, 0. A. 

505. — — Where security Insufficient.] — A mtgor. 
was restrained from cutting down timber on mtged. 
premises so as to lessen the mtge. security. — Us- 
BORNE v . TJsborne (1740), 1 Dick. 75 ; 21 E. R. 190. 

Annotation : Consd. Sc Apld. Harper v. Aplin (188G), 54 
L. T. 383. 


506. .] — Similar order made by Lord 

Thurlow, C., after a doubt, thinking it was the 
mtgee. \s fault in permitting the mtgor. to continue 
in possession. — D ross r. Chilton (1782), 1 Dick. 
75 ; 21 E. R. 190. 

A it notation Mentd. Hu r per v. Aplin (1886), 54 L. T. 383. 

507. — .] —A mtgee. is entitled to an in- 

junction to restrain a mtgor. in possession from cut- 
ting down timber, if the land wit hout it is a seanty 
security. It may be extended to cutting down 
underwood contrary to the usual course of hus- 
bandry, but. not to underwoods generally, although 
the mtgor. is insolvent. -Humphreys v. IIarrison 
(1S20), 1 Jar. & W. 5S1 ; 37 K. R. 489. 

Annotation .— Consd. Sc Apld. Harper r. Aplin (1886), 54 
L. T. 3 S3. 


508. — — .]— By a mtge. in 1874 agricul- 

tural land was mtged. to pltf. In 1880 the mtgor. 
advertised trees standing on the land for sale, with 
other timber standing on adjoining land. The 
mtgee. brought an action for an injunction to re- 
strain him. It was admitted that the security was 
insufficient ill its then state. Pltf. produced evi- 
dence that the land might at some time be used as 
building land, k for that purpose the timber would 
increase its value. The mtgor. produced evidence 
that the chance of the land becoming building land 
was remot e, that the trees were ready to cut, & would 
only deteriorate iC left standing, k if they were cut 
clown the land could be let in allotments at a higher 
rent. He offered to pay the money received by the 
sale in reduction of the mtge. debt. The evidence 
as to deterioration of the timber by standing was 
contradicted : — Held; the mtgee. had a right to 
have the timber left standing on the land, k the 
injunction must be granted. — Harper v, Aplin 
(1880), 54 L. T. 383. 

509. — — Cutting wood & underwood at season- 
able times.] — Mtge. of wood k underwood. It is 
not waste by the mtgor. in possession to cut under- 
wood at seasonable times k of proper growth. Being 
a bkpt., an injunction was granted on the right of 
the mtgee. to have the estate sold in the plight in 
which it was at the bkpey., k to prove the rest of 
his debt. — Hampton v. Hodges (1803), 8 Ves. 105 ; 
32 E. R. 292. 


Annotation : — Distd. Humphreys t\ Harrison (1820), l Jac. 
& W. 581. 


510. Mortgagee.] — A mtgee. will be restrained 
from cutting timber, unless liis security be defective ; 
he cannot so cut down to sink the debt. — Withrino- 
ton v . Banks (1725), Cas. temp . King, 30 ; 25 E. R. 
-205. 


See, note. Conveyancing k Law of Property Act, 
1881 (c. 38), s. 19. 

511. .] — If a mtgee. in fee in possession 

commits waste by cutting timber, k the money 
arising by sale of the timber is not applied in sinking 
the interest or principal of his mtge., the ct. will 
grant an injunction (Lord Hardwicke, C.). — Far- 
rant v . Lovel (1750), 3 Atk. 723 ; 26 E. R. 1214. 

Annotation : — Consd. Sc Apld. Harper v. Aplin (1886), 54 
h. T. 383. 

512. After order for receiver made.] — Pltf. 

purchased the life interest of a mtgor. from the 
mtgee. Pltf. sued the mtgor. k his agent in respect of 
the receipt of rents of the mtged. estate, k obtained 
an order for a receiver. Before the receiver was ap- 
pointed pltf. proceeded to cut timber on the estate. 
The mtgor.’s agent applied for an injunction against 
pltf. : — Held : ( 1 ) it was improper to cut timber 
after the order for the appointment of a receiver ; 
(2) appet., being a person appointed by the mtgor. 
to collect the rents, had no interest in the estate k 
no right to an injunction. — H unter v. Nockolds 
( 1846), 15 L. J. Ch. 320 ; 7 L. T. O. 8. 27 ; 10 Jur. 
771. 


Sub-sect. 8. — Tenants at Will. 

513. Rights generally.] — A tenant at will of a 
wood may cut seasonable wood in it, but not the 
great trees, k, if there are only great trees in the 
wood, he cannot cut it, but can only take the grain 
(Choke, C..T.). — Anon. (1472), Y. B., 12 Edw. 4, 
i'o. 8, pi. 20. 

514. Cutting down trees is waste.]— Walgrave 
& Somerset's Case, No. 941, post. 

515. . 1 —If a lessee at will cuts down trees, an 

action of trespass lies, because he voluntarily 
destroyed the demise (Popham k Fenner, JJ.).- — 
Salop (Countess) v. Crompton (1599), Cro. Eliz. 
777, 781 ; 78 E. R. 1007, 1014. 

516. Seasonable wood.] — Semble : so long as a 
tenant at will is not countermanded he may cut 
seasonable wood. — Anon. (1468), Y. B., 8 Edw. 4, 
fo. 6, pi. 8* 

517. Right to cut underwood-— Custom.] — In 

trespass for cutting trees, deft, justified as servant 
to B,, to whom pltf. had leased the land as tenant at 
will, k said it was underwood k seasonable wood 
that he cut : — Held : if there was a custom of the 
country to cut such underwood, etc., the right 
would exist, otherwise not. — Anon. (1468), Y. B., 
8 Edw. 4, fo. 6, pi. 8. 


9. — Landlord and Tenant. 

A. Ownership and Rights generally . 

518. General rules.] — If aman leases his land for 
years excepting ttie wood, & afterwards grants the 
wood to the lessee, if the first lessee make a lease of 
the land, the wood shall not pass to his lessee, k : — 
Held : ( 1 ) the lessee for life or years has but a 
special interest or property in the trees, being tim- 
ber as things annexed to the land, & if the lessee 
or any other severs them from the land, the pro- 
perty k interest of the lessee is thereby determined, 
k the lessor may take them. If there be a lease for 
life k afterwards the lessor gives the trees to another, 
& then the lessee dies, such donee cannot take t hem; 
(2) when the lessor leased the land excepting the 
trees & afterwards granted the trees to the lessee, 
the lessee had in judgment of law an absolute k 
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undivided property in the trees. — Herlakenden’s 
Case (1589), 4 Co. Rep. 62a ; 76 E. R. 1025. 

Annotations: — Consd. Bowles’s Case (1615), 11 Co. Rep. 
77b. Apld. Williams r. Williams (1 80S), 15 Ves. 419. 
Consd. Eastern Construction Co. v. National Trust Co. Sc 
Schmidt, 11914] A. C. 197. P. C. Refd. Bowles r. Mason 
(1012), 2 Brownl. 88, 192 ; Liford’sCase (1615), 11 Co. Rep. 
46b; Abraham v. Bubb (1680), 2 Freem. Ch. 53 ; Berri- 
man r. Peacock (1832), 9 Bing. 384 ; Boydell v. M’Micliael 
(1834), 3 Tyr. 974. Mentd. Heydon’s Case (1613), 11 
Co. Rep. 5a ; Wilson r. Dodd (1615), 2 Bulst. 335 ; 
Squier r. Mayer (1701), 2 Freem. Ch. 248 ; Cave r. Cave 
(1705), 2 Vern. 508 ; Bullythorpe v. Turner (1744), Willes, 
475 ; Elwes v. Maw (1802), 3 East, 38 ; Channon v. Patch 
(1826), 5 B. Sc C. 897 ; advert r. Maggs (1839), 3 Jur. 
1171 ; Re Do Falbc, Wurd v. Taylor, [1901] 1 Ch. 523, 
C. A. 

519. .] — In trespass for breaking & entering 

certain closes, deft, pleaded a lease of the tenements 
to pltf . & 1*. for their lives, & the life of the survivor, 
excepting the timber trees, etc., not being dotards, 
& then averred that pltf. Ac P. entered virtute , etc., 
Ac were & yet are seised, etc., that afterwards the 
lessor covenanted to stand seised of the tenements 
demised to the use of his son R. in tail, who being 
seised in tail of, etc., deft, by his command entered Ac 
showed the trees, & sold six of them to H. L. & 
W. L. Upon demurrer to this plea deft, had judg- 
ment, & : — Held : the trees, notwithstanding the ex- 
ception, remained parcel of the inheritance of the 
land, & were not chattels, nor should go to exors., 
but should descend to the heir, if no conveyance 
were made of the reversion. When a lease of land 
is made, the lessee has but a special interest in the 
trees, as to have the mast & fruit of the trees & 
shadow for his cattle, etc., but the inheritance of the 
tree is in the lessor. If a wood, whereof a proecipe 
lies, was parcel of the manor of G., by a lease of the 
manor excepting woods, the soil itself is excepted ; 
but by an exception of trees which grew upon land 
or pasture the soil itself is not excepted, but suffi- 
cient nutriment out of the land is reserved to sustain 
the vegetative life of the trees ; Ac if the lessor fells 
them, or by the lessee’s licence grubs them up, the 
lessee shall have the soil. In the exception in the 
demise in the pleadings mentioned, five things were 
observed : — (1 ) The trees remained as parcel of the 
inheritance; (2) the soil itself was not excepted, 
but sufficient nutriment for the growth of the tree ; 
(3) the lessee should have the pasture under the 
tree ; (4) the lessor should have all the benefits of 
the tree ; (5) the young of all birds that bred in the 
trees, Ac the fruit. 

If tenant in tail sells the trees to another, they 
are a chattel in the vendee ; but if t enant in tail dies 
before actual severance as to the issue in tail, they 
are parcel of the inheritance, Ac the vendee cannot 
take them. By a grant of the reversion the trees 
excepted in the demise pass as things annexed to 
the inheritance. 

By the covenant to stand seised of the demised 
tenements, the inheritance of the whole land 
passed, Ac, the trees being parcel of the inheritance, 
passed with it. When the lessor excepted the trees, 
A: afterwards had an intention of selling them, the 
law gave him power as incident to the exception to 
enter Ac show the trees to those who would buy them. 
— Liford’s Case (1614), 11 Co. Rep. 46b ; 77 E. R. 
1206. 

Annotations Folld. BowIch’s Case (1615), 11 Co. Rep. 
77b. Apld. Whilstcrr. Paslow (1618), Cro. Jac. 487. Consd. 
[resol. (3) Herring r. St. Raul (1819), 3 Swan. 489 ; Legh v. 
Ilcald (1830), 1 B. & Ad. 622. Folld. (last par.) Ilcwitt 
v. Isham (1851), 7 Exch. 77. Held. Smith v. Bole (1618), 
Cro. Jac. 458; Walton r. Tryon (1751), Arab. 130; 
Paul v. Taul (1752), 1 Wm. Bl. 254 ; Uoodtitle d. Paul 
r. Paul (1760), 2 Burr. 1089 ; Bailey v. Stephens (1862), 
12 0. B. N. S. 91 ; Dclacherols v. Dolueherois (1864), 
4 New Rep. 501, H. L. Sc Ex. Ch. Ir. ; Eastern Con- 
struction Co. v. National Trust Co. & Schmidt, [1914] 
A. C. 197, 1*. C. Mentd. Magdalen College, Cambridge, 


Master ’r Caeo (1616), 11 Co. Rep. 66b ; R. ^ Rochester 
& Sir Francis Clark (1674-5), 2 Mod. Rep. 1 ; St. Davidft 
v. Lucy (1696), 1 Ld. Ray m. 539 ; Rosewoll v. Prior 
(1700), 1 Ld. Raym. 713; Mitchel v. . Reynolds (1711), 

1 P. Wms. 181 ; Turner v. Cordwcll (1734), Gunn. 129 , 
Wallis v. Pain (1739), 2 Com. 633 ; Bradly u. fetrachy 
(1740), Barn. Ch. 399 ; A.-G. r. Duplessis (1752), Park. 
144 ; Jefferson r. Durham (1797), 1 Bos. Sc P. 105 ; Ford 
r. Raestor (1815), 4 M. & S. 130 ; Plaso t\ Fagg (1829), 

4 Man. Sc Ity. K. B. 277 ; Mather v. Fraser (1^36), 2 
K. & J. 536; Garland v. Carlisle (1837), 11 Bib 421; 
Hey v. Moorhouso (1839), 6 Bing. N. C. 52; Hellawcll 
v. Eastwood (1851), 6 Exch. 295; Elliott v. Bishop 
(1854), 10 Exch. 490; Barnett v. Guildford (1855), 11 
Exch. 19 ; Walmsley v. Milne (1859), 7 C. B. N. S. 115 ; 
Sumner v. Bromilow (1865), 11 Jur. N. S. 481 ; iteThomas, 
Ex p. Willoughby D’Eresby (1881), 44 L. T. 7M ; i Good- 
hart v. Hyett (1883), 25 Ch. D. 182; Pwllbach Colliery 
Co. v. Woodman, [1915] A. C. 634, H. L. 

520, .] — The property in a timber tree 

remains in the lessor notwithstanding the lease. — 
Berry (Bery) v. Heard (1622), Cro. Car. 242 * 
W. Jo. 255 ; Palm. 327 ; 79 E. R. 812. 

Annotations : — Consd. Gordon v. Harper (1796), 7 Term Rep. 

9 ; Attersoll v. Stevens (1808), 1 Taunt. 183. 

521. .] — Held: tenants for their lives were 

restrained from felling timber trees, although these 
were not excepted in the lease for lives. — Cole v . 
Peyson (1637), 1 Rop. Ch. 106 ; 21 E. R. 521. 

522 .]— Edwards v. Heather, No. 47 4, ante. 

523. .] — A tenant for ninety-nine years, if 

he should so long live without impeachment of 
waste, voluntary waste excepted, has no present 
right or interest in the timber other than the mast, 
shade, & necessary botes. — G arth v. Cotton 
( 1753), 1 Ves. Sen. 546 ; 3 Atk. 751 ; Dick. 183 ; 27 
E. R. 1182, 1196. 

Annotations : — Refd. Johnstone r. Hall (1856), 2 Tv. & J. 
Ill; Bagol. v. Bagot., Leggo v. Legge (1863), 32 Bonv. 
509; Birch-Wolfe r. Birch (1870). L. R. 9 Kq. 683 ; Re 
Cavendish, Cavendish v. Mundy, [18771 W. N. 198. 
Mentd. Paget r. Gee (1753), 3 Keny. 31 ; Lansdownc , v. 
Lftnsdowuc (1815), 1 Madd. 116: Parrott r. Palmer (1 834), 
3 Mv. & K. 632 ; Phillips v. Homfray (1883), 24 Ch. 1>. 
439, O. A. A.-G. v. Glossop, 11907 J 1 K. B. 163, C. A. 

524. -.]— The general property in trees, or 

that which is likely to become timber, is in the 
landlord ; but the general property in bushes or 
trees not timber is in the tenant. The landlord can- 
not maintain trespass against a stranger for cutting 
bushes Ac thorns growing in a hedge, although cut 
improperly, if it were afterwards adopted by the 
tenant, who took the cuttings. — B erriman r. Pea- 
cock (1832), 9 Bing. 384 ; 2 Moo. Ac S. 524 ; 2 L. J. 
O. P. 23; DUE. R. 660. 

525. S. P. Dowglas (Dewclas) Kendal 
( 1610), 1 Brownl. 219 ; 1 Bulst. 93 ; Cro. Jac. 256 ; 
Yelv. 187 ; 123 E. R. 765. 

Annotations : — Consd. Berriman r. Peacock (1832). 9 Bing. 
384. Distd. Bailey v . Stephens (1862), 12 C. B. N. S. 91. 
Mentd. Chesterfield v. Harris, 11908J 2 (’ll. 397, C. A. 

B. Landlord. 

526. Cannot cut or sell trees not reserved.]— A 

lessor sold trees growing on land in lease. The 
vendee cut them down, As the beasts of the lessee 
which were in the close destroyed the springs : — 
Held : (1 ) the lessor could not; take the trees grow- 
ing on the land of the lessee, if they were not ex- 
cepted ; (2) it was a tort in the lessor to cut them ; 
(3) ho could not compel the lessee to inclose what ho 
had cut down by his own tort. Semite : the act 
of the lessee was not waste. — A non. (1549), Moore, 

K.B.9; 72 E. R. 403. . 

527. .] — If the lessor enter upon the lands 

leased, & cut down the timber trees Ac carry them 
away, whereby the lessee will lose the loppings Ac 
shade of them, he cannot have covenant, though he 
may have an action of trespass, or upon the case, for 
his special damage (Twysden, J.).— Pomfret v. 
Rioroft (1669), 1 Saund. 321 ; 2 Keb. 505, 543, 
569 ; 1 Sid. 429 ; 1 Vent. 26, 44 ; 85 E. R. 454. 

Annotations : — Bold. Rhodes v. Bullard (1806), 7 East, 116 ; 
Seddon v . Senate (1810), 13 East, 63. Doe d. Douglas v. 
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nwt 5 «L -K^h Vl' IJlnchliffe v. Kinnon] 
H879V T ff* r 9 ’ }ri W A nch „ v * frames Conservators 

f ( ?. 87 i * ^ 7 c * p - 458 I ^oodhart v. Hyett (1883), 25 

A h *n D */i-L 82 T ; r 1 T Wllb S°l 1 Colliery Co. v. Woodman, 11915] 
u’l 11, L - ; Cotton, 11916] 2 Ch. 120. 

Mentd. Hodgson v. Field (1806), 7 East, 613 ; Bullard v 

F n 7 1 Holmes v. Goring, Holmes v. 
WliPJf i 18 ^ 4) ’,. 9 J Io 2P* C. P. 106; Harris v . Ryding 

ft 0 1 Wukeslcy v. Whieldon (1841), 
Hare. 176. Ricketts 1 ?. East & West India Hocks & 

12 C : B, 160 ; Pinning- 


il 7 • ^ (1871), L. R. 6 Exch. 

1 ; Hoaro v. Metropolitan Board of Works (1874), L. It. 
JJ C* H. 296 ; Cxilobeck v. Girdlers Co. (1876), 1 Q. B. D. 
£*4j London Corpn. v. Ripnrs (1880), 13 Ch. D. 798 ; 
*SerlT v. Acton L. B. (1886), 31 Ch. D 679 • Bucklev v 
U898] 2 y B. 008, C. A. ; Titeh marsh r. Ro^on 
l V Ch^ r 630* 18 ,J * 81 L * T * 673 : Jones v ‘ 1 ’ritehard, [1908] 

528. Cannot enter & cut trees unless excepted by 
demise.] — Ashmead v . Ranger, No. 452, ante . 

529. Property in trees cut — Reverts to.] — The 

Cease of trees is peculiar, for upon their being cut, 
the property in them instantly reverts to the lessor 
(Mansfield, C.J.). — Attersoll v. Stevens (1808), 

1 Taunt. 183 ; 127 E. R. 802. 

Annotation : — Mentd. Toleman v. Port bury (1870), L. R. 5 
y. B. 288. 

530. Tenant cannot maintain tres- 

pass.] — Deft, cut trees growing on ground, which 
pith occupied as tenant for years. In an action of 
trespass de bonis asporlalis : — Held : pltf. could not 
recover. 

ntf . had no propert y or interest in the trees after 
they w r ere severed from the freehold. They were 
then in the legal possession of the reversioner, & he 
alone could maintain trespass for the asportation 
(Lawrence, J.),— Evans v. Evans (1810), 2 Camp. 
401. 

531. Trees wrongfully cut— No title acquired by.] 

— A lessor during the term cut down some oak 
pollards growing upon the demised premises which 
w ere useful for timber : — Held : (1 ) a tenant for life 
or years would have been entitled to them, if they 
had been blown down, & was entitled to the usu- 
fruct of them during the term, & the lessor could not 
by wrongfully severing them acquire any right to 
them ; (2) he or his vendor could not maintain 
trespass against the tenant for taking them. — 
Channon v. Patch (182(5), 5 B. & O. 807; 8 
Dow. & Ry. K. B. (551 ; 4 L. J. O. 8. K. B. 316 ; 
10S E. R. 333. 

532. Pannage — Lessor restrained.] — After a de- 
mise of pannage, the lessor felled the trees : — Held : 
the felling must be stayed in equity, so far as the 
pannage was taken away. — A non. v. Gorham 
(1502), Toth. 115 ; 21 E. It. 149. 

533. Right to cut timber — Shooting agreement.] 

— B. had entered into an agreement in writing to 
grant G. a lease for twenty years of the exclusive 
right of shooting over land, of which B. was owner in 
fee. No lease had been granted. A suit was insti- 
tuted to restrain B. from cutting down trees on the 
estate. It was alleged he was about to cut dow n 
trees to such an extent as would involve the utter 
destruction of five of the plantations on the estate as 
cover for game : — Held : there was nothing in such 
an agreement to prevent B. from cutting timber 
in the ordinary course of management of the estate. 

— G earns v. Baker (1875), 10 Ch. App. 355 ; 44 
1.. J. Ch. 334 ; 33 L. T. 86 ; 39 J. P. 564 ; 23 W. R. 
543, C. A. 

Annotation : — FoUd. Dick v. Norton (1916), 85 L. J. Ch. ! 
623. 


5 ning the plantations, felling trees, or other forester’s 

* work, & the owner covenanted to use his best en- 
I deavours to preserve the game for the benefit of the 

tenant, & to permit the tenant quietly to enjoy the 
rights thereby granted : — Held : (1 ) even if a cove- 

• nant by the lessor was to be implied not to enter the 
coverts except at such times as would be consistent 
with preservation of game, the lease did not prevent 
the lessor from turning his property to the best ad- 
vantage for which it was suited ; (2) the lessor 
having sold the timber on fifty acres to a timber 
merchant for use in coalfields & in munitions works , 
the tenant w r as not; entitled to an injunction re- 
straining the lessor from cutting the timber. — D ick 
v . Norton (1916), 85 L. J. Ch. 623 ; 1 11 L. T. 548 ; 
32 T. L. It. 30(5 ; 60 Sol. .To. 321. 

535. Liability as adjoining owner.]— C heater v. 
Cater, No. 113, ante. 

536. Remedies against.] — Injunction to restrain 
the landlord from cutting ornamental trees in a 
lawn during the term, upon his conduct being held 
to amount to consent to the tenant’s plan of im- 
provement, laying out the lawn, etc. Sending a 
surveyor to mark out trees is a sufficient ground for 
an injunction. — J ackson v. Cator (1800), 5 Yes. 
688 ; 31 E. R. 806. 

Annotations: — Consd. McManus v. Oooko (1887), 35 Ch. D. 
681. Apld. Civil Service Musical Instrument Assocn. r. 
Whiteman (1899), OS L. J. Ch. 484. 

537. Remedies of — Against assignee of tenant.] — 

L. leased land to F. for years, & died. F. granted 
liis term to another excepting the wood. I 11 an 
action of waste against the assignee by the heirs of 
L. : — Held : (1 ) the action w r ould lie without join- 
ing F. ; (2) F. could not assign over his term with 
such an exception. 

The lessor should have the windfalls (ANDERSON* 

: C.J . , Roues, J., dies.). — Lewknor & Ford’s (’ask 
( 1586), Godb. 114 ; 78 E. R. 69. 

538. Against stranger.] — A stranger entered 

lands leased for life, cut dowm timber trees, & 
barked them. The landlord before seizure brought 
an action in trover for the bark ; — Held: (1) ho 
might recover notwithstanding that the cutting 
down & harking were all at one time ; (2) the in- 
terest of the lessee was determined by the cutting 
dow r n, unless he had cause for necessary repairs; 
(3) even if there had been such cause for repair, the- 
lessor might sue, unless the lessee had already 
brought iiis action & recovered; (4) (as reptd. 
W. Jo. 255) the landlord had the alternative 
remedy of an action of waste, but not both. — 
Berry (Bery) v. Heard (1622), Pro. Car. 242 ; 
W. Jo. 255 ; Palm. 327 ; 79 E. R. 812. 

Annotations : — Consd. Gordon v. Harper (1796), 7 Term Rep. 

9. Refd. Attersoll v. Stevens (1808), 1 Taunt. 183. 

539. .] — The landlord of a tenant from 

year to year, though t here is no reservation of the 
timber on the premises, may support trespass vi et 
armis against a third party for carrying it away 
after it lias been cut down. — W ard v. Andrews 
( 1772), 2 Chit. 636. 

540. .] — Where a stranger lopped a 

fence adjoining his (the stranger’s) land & carried 
the cuttings to the tenant in the occupation of the 
land to which the fence belonged ; — Held : an 
action of trespass, with a count de bonis asportaiis , 
brought by the landlord against such stranger, 
could not be supported. — B krriman v. Peacock 
( 1832), 9 Bing. 384 ; 2 Moo. & 8. 524 ; 2 L. J. C. P. 
23; 131 E. R. 660. 


534. With covenant of quiet enjoy- 

ment.] — Where the exclusive right of shooting 
game over certain land was granted by a lease, & 
the tenant covenanted to permit the owner to enter 
the coverts at any reasonable time consistent w T ith 
non-disturbance of game, for the purpose of thin- 


Rights of — Under lease with exception of 
trees.] — See Nos. 552, 773 — 790, post . 

C . Tenant for Years or Lives. 

541. Cutting timber — Great oaks excepted.] — A 

landlord demised, granted, & to farm let some land 



Agriculture. 


Seel. 2. — Property in trees & liabilities of different 

classes of owners : Sub -sect. 9, C.j 

together with all manner of timber trees, great oaks 
excepted : — Held ; the lessee might not fell timber. 
— Axon. (1581), 3 Dyer, 374b ; 73 E. R. 840. 

542. Great trees excepted — In lease with 

right to take fuel.] — A. leased land to B. for life, 
with the right to take fuel, provided he did not 
cut great trees : — Held: (1) for cutting great trees 
waste would lie ; (2) the lessor could not re-enter, 
since the proviso was not a condition, but a quali- 
fication of the grant ; (3) at common law, a lessee 
could only take fuel of bushes A small wood, but 
under a. grant of firebote, if he thus had not suffi- 
cient fuel, he could take great trees. — A non. (1572), 
3 Leon. 10 ; 74 E. R. 511. 

543. Trees excepted — Right of firebote.] — A 

lessee for years, the trees being excepted, has liberty 
to take shrouds A loppings for firebote, but if ho cut 
any tree, it is waste as well for the loppings as the 
body of the tree.— Rica (Lord) v. Makepeace 
< 1018), Noy, 29 ; 20 Vin. Abr. 415, tit. Trees A5 ; 
74 E. R. 1000. 

544. Cutting not waste.] — If trees be 

excepted out of a demise, waste cannot be committed 
by cutting them down, A ejectment cannot be 
brought as for waste committed in or upon the de- 
mised premises. — (Joodrkjht d. Peters v. Vivian 
41807), 8 East, 190 ; 103 E. R. 315. 

^Annotation Consd. Doe <1. Rogers r. Price (1819), 8 C\ 13. 

89-1. 

545. Beech trees.] — A termor for years or 

for life may not cut beech trees of the age of twenty 
years A under, for they art* of the nature of timber 
-A may grow to be timber. — A non. (Hen. 8), Bro. 
JN. C. 189 ; 73 E. It. 929. 

546. Oaks in hedgerow — Rotten pollards.] — 

A. lessee eannot justify cutting down oak trees be- 
cause they grow in a hedgerow A are dry, hollow, 
•A rotten, commonly called pollards, A not timber 
'fit for building. — Manwood’s Cask (1573), Moore, 
K. B. 101 ; Ben. A l). 217, pi. 251 ; 72 E. R. 408. 

547. Poles — Special agreement - Custom. ] — 

Deft., tenant of a farm, held under an agreement, 
by the terms of which ho was to cultivate the de- 
mised land in the same way A manner as P. had 
done, A “ at. all events, according to the rules of 
good husbandry as used A accustomed in the neigh- 
bourhood.’’ 1*. had occupied immediately before 
■deft., 8. before I\, A W. before 8. In W.’s time 
-certain poles growing were cut down A sold by him. 
•’8. had also, in his time, cut A sold poles, A a valua- 
tion of the poles had been made from 8. to P. Deft, 
having, during his occupation, cut poleg, an action 
was brought against him by his landlord for that 
act. The jury found that, by the custom of the 
neighbourhood, the poles were the landlord’s, unless 
there was a special agreement on the subject. 
There was some evidence of the terms on which P. 
held. The judge omitted to leave to the jury upon 
•what terms P. bad held the farm : — Held : it ought 
to have been left to the jury to say what those 
terms were, & a new trial must be granted. — H ood 
.(Viscount) v. Kendall (1855), 17 0. B. 260 ; 26 
L. T. O. 8. 92 ; 19 J. P. 823 ; 4 W. R. 123 ; 139 
E. R. 1070. 

548. Quickset hedges — Large trees.] — If a 

lessee dest roys a quickset hedge, or cuts large trees 
•A sells them or converts them to his own use, it is 
waste.— N. v. J. (1520), Y. B., 12 Hen. 8, 1, fo. 1, 
pi. 1. 

Annotations Mentd. Clare r. PepyH (1585), Oro. Eliz. 41 : 

Taylor v. Beal (1591), do. Eliz. 222 ; Matthew v. CraHhC 

(1913), 2 Uniat. 89. 


549. Seasonable trees.] — A termor may take 
beech, ashes, A the like, which are well seasonable, 
which have been used to be felled every twenty or 
sixteen, fourteen or twelve years, A by some at 
twenty-six, twenty-seven, or thirty years, if it be 
seasonable wood, which is called silva ccedua . — 
Anon. (1550), Bro. N. 0. 189 ; 73 E. R. 930. 

550. Underwood.] — Tn a wood where 

nothing grows but [trees which are ordinarily] 
underwood, a termor cannot cut at all. Contra , 
where beech or ash grow amongst them ; there he 
may cut all the underwood. — Anon. (1550), Bro. 
N. C. 189 ; 73 E. R. 930. 

551. Seasonable.] — If a termor cuts 

down underwood of hazel, willows, maple, or oak 
which is seasonable, it is not waste. — Gaue & 
8mitii’s Case (1613), Godb. 209 ; 22 Vin. Abr. tit 
Waste, E. pi. 3 ; 78 E. R. 127. 

552. When sporting rights reserved.] — 

In 1857 A. demised to B. a farm called U. Farm, 
containing 264 acres, about forty of which consisted 
of timber A underwood, with furze-covers in various 
other parts of the farm. This lease reserved to t ho 
lessor “ all timber A other trees, mines, minerals, A 
quarries on the farm,” A also “ the exclusive right 
of shooting, fishing, A sporting on the farm,” with 
liberty to the lessor, his servants, etc., A others by 
his authority, at all seasonable times to enter for 
any of the purposes contained in the reservations 
therein contained. In 1860 A. demised IT. Castle 
A about 60 acres of land adjoining it to 0., A also 
“ the exclusive right of shooting A sporting over A 
taking the game, rabbits, A wild-fowl upon the 
premises A also upon the entire manor of 11.,” in- 
cluding the 260 acres under lease to B., reserving to 
the lessor “ all trees, underwood, thorns, A hushes 
growing on the land, as well as all mines, minerals, 
A quarries,” etc., with a covenant for quiet enjoy- 
ment, without interruption by the lessor or any 
person or persons lawfully claiming by, from, or 
under him, etc. B, cut all the underwood on his 
farm, A grubbed up A destroyed the furze covers, A 
thereby materially interrupted A injured C.’s right 
of sporting. There was no express covenant to 
keep up the cover: -Held : (1) there was no im- 
plied covenant not to grub up or destroy underwood ; 
(2) as these acts on the part of B. were not war- 
ranted by the terms of the demise to him, they did 
not constitute a breach of A.’s covenant for quiet 
enjoyment in the lease of i860. 

Cutting underwood at due intervals is the only 
w ay to enjoy it ; such cutting cannot be said to be a 
wilful destruction of the game (Willes, .1.). — 
.Teffryes v. Evans (1865), 19 C. B. N. 8. 216 ; 34 
L. J.C. P.261 ; 13L.T.72; 11 Jur. N. 8. 584 ; 13 
W. R. 864 ; 144 E. R. 781. 

A mutation : — Apld. Dick r. Norton (1919), 85 L. J. Cli. 

923. 

553. Underwood usually cut.] — A termor 

may cut all underwood which has been usually cut 
within twent y years. But if the underwood is al- 
lowed to grow for more than twenty years, to cut it 
is waste. By the custom of the country the period 
may be twenty-six, twenty-eight, or thirty years. — 
Anon. (1581), Godb. 4 ; 78 E. R. 3. 

554. ,] — A tenant for years may fell 

underwoods of twenty-five years’ growth, if same is 
accustomed to be felled. — D ockwray A Beal’s 
Case (1614), Godb. 256 ; 78 E. R. 149 

555. Willow, trees.] — Phillips v . Smith, 

No. 886, post. 

555 . Lease with leave to cut — Option to 

lessor to purchase on notice — Assignment.]— Under 
a beneficial long lease, reserving liberty to the lessee 


PART IX. SECT. 2, SUB-SECT. 9.— C. 

5551. Cutting timber— Willow trees .} — A tenant is not entitled to cut sough or willow trees when they are of a large size. 
•BoauE v. White (180G), 13 F. C. 082. — SCOT. 
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to cut down & dispose of all timber & coppice, etc. 
(the value of which was included in the purchase), 
then growing or thereafter to grow during the term, 
subject to a proviso that when & so often as the les- 
see should intend, during the term, to sell timber, 
etc., growing on the premises or any part thereof, he 
should immediately thereupon give notice in writing 
to the lessor of such intention, who should thereupon 
have the option of purchasing it, & on the lessor’s 
neglect or refusal to purchase, the lessee might dis- 
pose of it absolutely, if the lessee, soon after execu- 
tion of the lease, bond fide intend to cut down the 
whole of the then growing timber & coppice, etc., & 
give notice in writing to that effect, & the lessor do 
not accept the purchase, but disclaim it, the lessee 
may proceed to cut down the whole in different 
seasons according to his convenience, & is not obliged 
to give a fresh notice at every succeeding cutting ; 

& this, though the lessor had in the interval assigned 
his interest in the land to another. But after such 
assignment, it is sufficient for the lessee, after eject- 
ment brought by the assignee of the lessor for a for- 
feiture, to give such assignee notice to produce the 
original notice in writing of the intention to cut the 
whole, & he is not bound to show that he applied for 
same to the original lessor (who had left the country) , 
or to his agents, or gave them notice to produce it ; 
for it will be presumed to have been delivered up to 
the assignee of the reversion as a document relating 
to the estate ; & on default of its production at the 
trial, he mav give parol evidence of it. — CiOodtitle 
r. Saville (1812), 10 East, 87 ; 104 E. It. 1022. 

557. Taking timber- Windfalls. J—lf the house 
falls by tempest or other act of Bod the lessee for 
life or years has a special interest to take the timber 
to build the house again ; but if the lessee pulls 
down the house the* lessor may take the timber. 

Dotards without any Umber in them, if blown 
down by accident , belong to the lessee, but if timber 
trees be blown down the lessor shall have them. — 
l fEiu.AKEN den’s Case (1580), 4 Co. Rep. 02a ; 70 
E. R, 1025. 

Annotations : — Folld. Howl os’s Case (1 01 5), 11 Co. Hep. 
77h. Apld. Channon v. Patch (1826). 5 11. & r C. 897 : 
llcmman v. Peacock (1832), 9 Bins. 384. Consd. Hoydell 
r. M ’Michael (1834), 3 Tyr. 974. Refd. Liford’s ('use 
(1615), 11 Co. l(ep. 46b. Mentd. Howies r. Mason (1612), 

2 Hrownl. 88, 192 ; Heydon’s Case (1613), 11 Co. llep. 5a ; 
Wilson v. Dodd (1615), 2 Hulst. 335; Abraham r. Bubb 
(1680), 2 Freem. Ch. 53 ; Squier v. Mayer (1701), 2 Frmn. 
Ch. 218 ; Cave v. Cave (1705), 2 Veru. 508 ; llully tborpe 
r. Turner (1744), Willes, 4 75; Klwes v. Maw (1802), 

3 East, 38; Williams v. Williams (1808), 15 Ves. 419; 
Calvert r. Mutftfs (1839), 3 Jur. 1171 ; lie De Falbc, 
Ward v. Taylor, 11901 1 1 Ch. 523, C. A. : Eastern Con- 
struction Co. v. National Trust Co. 6c Schmidt, [19141 
A. C. 197, P. C. 

558. 8. P. Cumberland’s (Countess) Case 
(1010), Moore, Iv. B. 812 ; 72 E. It. 922. 

Annotation ; — Apid. Channon r. Patch (1826), 5 B. & C. 897. 

559. Right to cut trees for repairs.] — In an action 
for cutting down young ash (saplings), it is a good 
defence that they were seasonable wood & that the 
lessee took them for housebote & haybote. — Anon. 
(1429), Y. B., 7 Hen. 0, fo. 38, pi. 47. 

Annotations : — Refd. Ilerlakendcn’s Case (1589), 4 Co. Hep. 
62a ; Heydon & Smith’s Case (1610), 13 Co. Hep. 67. 

560 . ,] — jf a lessee is bound to repair, he may 

take trees or other necessary things for repairs ; 
thus at common law he may have haybote, plough- 
bote, housebote, & hedgebote in the land for his 
necessary use, although it is not. expressed in the 
lease, but if he takes more than he needs he must 
be punished in an action for waste (Brooke, J.). — 
N. v. J. (1520), Y. B., 12 Hen. 8, 1, fo. 1, pi. 1. 

Annotations : — Mentd. Clare v. Pepys (1585), Cro. Eliz. 41 ; 
Beale & Taylor’s Case (1590), 1 Leon, 237 ; Matthew v. 
Crasse (1613), 2 Bulst. 89. 

561. .] — If land is leased for life, upon which 

land there is a house which is ruinous & in decay at 


the time of the lease, the lessee is not punishable in 
waste if it falls, but if he cuts down trees growing 
upon the land, & repail's it with them, it is justi- 
fiable. So he may also do, if the lessor covenants to- 
repair it, etc. So if a man leases a house with 
land upon which there is a wood, etc., without 
impeachment of waste for the house, yet if the 
house becomes ruinous : — Semble : the lessee may 
cut timber for the repairing & rebuilding of it, & 
shall not be punished in an action of waste. — 

(undated), Plowden’s Quaeries, p. 9, s. 09 ; 75 

E. B. 868. 

562. .] — In action for waste in respect of 

apple trees & cutting down oaks on a farm, it was 
pleaded that the apple trees were damaged by the 
wind, & deft, cut them down, & as to the oaks deft., 
cut tl) cm to repair the farm ; — Held : the plea was 
good as to the oaks, but not as to the apple t rees. — 
Anon. (1370), Y. B., 44 Edw. 3, fo. 44, pi. 58. 

563. .] — In an act ion for waste by a landlord 

against his tenant, to whom he had let a house & 

0 acres of wood, for cutting down oak trees, the 
tenant pleaded that at the time he took it the 
house was in decay & he had used the wood for re- 
pairing the timbers of the house ; — Held : (1) the 
plea was bad ; (2) the property in the large trees, 
namely, the timber, was reserved by law to the 
lessor, the removal of the trees was an injury to the 
inheritance & further might damage the evidences of 
title of the lessor describing the land ; (3 ) the lessor 
could not grant it over without the licence of the 
termor, who had an interest in the timber, namely, 
to take the mast & fruits growing on it, & also to 
have shade for his beasts & the shreddings of it for 
fuel ; (4) although the termor had repaired the 

house of the lessor with the trees, which was to the 
advantage of the lessor, yet in the absence of autho- 
rity from, or request by, the lessor, the termor was 
liable. Semhlc : a termor might root up bushes, 
lirs & thorns growing on the land, for that is good 
husbandry, & the termor might use them for fuel. — 
Maleverer r. Spjnke (1537), 1 Dyer, 35b; 73 
E.R.79. 

Annotations : — Reid. Mouse’s Case (1G08), 12 Co. Hep. 63 ; 
Liford’s ('use (1615), 11 Co. Hep. 46b. Mentd. Cope v. 
Sharp, 11912] 1 K. B. 496, C. A. 

564. Grant of housebote, etc.] — In a lease 

of Blaekacrq, the lessee covenanted & granted to 
the lessor that he should take convenient housebote, 
flrebote & cartbotc in Whitcaere: — Held: (1) the 
grant was good, & the lessee should have the right 
throughout the term ; (2) his exors. should have 
the right as assignees ; (3) the grant did not restrain 
him from taking the housebote, etc., in Blackacre ; 

(4) if there were no great timber on Blackacre & 
the houses were decaying, & the lessor was under a 
duty to find & allow to the lessee sufficient great 
timber bo do repairs, the cost of obtaining great 
timber should be on the lessor, provided there was 
no fault in the lessee in suffering the great timber of 
the house to become rotten for want of covering ; 

(5) if the lessor cut down a tree <fc carried it out of 
the land, the lessee should have an action of trespass 
& should recover such damages as the lessor would 
have recovered against him in an action of waste. — 
Anon. (1550), Moore, K. B. 6, pi. 23 ; 72 E. R. 401. 

565 . Effect of covenant to .repair.] — The 

lessee under a lease for life covenanted to repair the 
house at his own cost. During the term the founda- 
tions of the house became rotten, & the lessee cut 
trees growing on the land to repair them : — Held : 
he was not estopped by his covenant from cutting 
the trees, the benefit of which was given him by law. 
— Anon. (1550), Moore, K. B. 23, pi. 80 ; 72 E. R. 
414. 

566. Extent of right — Cutting unnecessarily.] 

— It is waste for a lessee t-o cut down timber trees 
(oaks) for purposes of repairs, when there is no occa- 
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Sect. 2. — Properly in trees & liabilities of different 
classes of o wners : Sub- sect . 9 , C. ; s ub- sect . 10,^4.] 

sion. — Go roes v. Stanfield (1597), Cro. Eliz. 593; 
78 E. R. 838. 

507. Use in coal mines.] — Defts., 

tenants under a lease made by pltfs. ’ predecessor in 
title of a manor, containing in the parcels the general 
words “ wood, sale of woods, great timber, great 
trees, etc.,” cut the trees for the making of utensils 
in k about coal mines, part of the demise : — Held : 
( 1 ) by the lease of the coal mines there was no im- 
plied power given to fell the trees for the use of the 
coal j nines ; ( 2 ) same would hold notwithstanding 
that the mine was open at the time of the lease & 
both lessor & lessee were accustomed to take timber 
for those purposes (Hobart, C.J.). — Darcy^Lord) 
r. Askwith (1018), Hob. 23d ; Hut. 19 ; 80 E. R. 
4380. 

Annotations Mentd. Manby v. Scott (1003), 1 Keb. SO; 
Ehves t\ Maw (1802), 3 East, 3S ; Simmons v. Norton 
(1831), 7 Bing. 040 ; Phillipps v. Smith (1845), 14 M. & W. 
589 ; JoxiCh r. Chappell (1875), L. It. 20 Eq. 539 ; West 
Ham Central Charity Board r. East London Waterworks 
Co., 11900 J 1 Ch. 624. 

568. Where trees excepted.] — Where trees 
are excepted out of a lease of land, & by the lease 
a special authority is given to the tenant to take 
trees for repairs, the tenant ought to follow the 
exact terms of the authority. But if there is no 
exception of trees & the special authority fails, he 
may resort to the general liberty given to him by 
the law k take what trees are suitable. — Talbot 
v. Woodiioush (1(399), 2 But. 1471 ; 125 E. 11. 
811. 

509 . Evidence.] — In action of -waste for 

cutting timber deft, cannot give iri evidence, even 
in mitigation of damages, that the timber was cut 
for the purpose of necessary repairs, but turning 
out to be unfit for that purpose was exchanged for 
other timber -which was applied to the repairs. — 
Simmons v. Norton (1831), 7 Bing. (340 ; 5 Moo. & 
P. 645 ; 9 L. J. 0. S. €. P. 185 ; 131 E. It. 247. 

Annotations: — Distd. Huntley v. Russell (1849), 3 New 
Mag. Os. 217. Refd. St. Albans v. Skipworth (1845), 

8 Bcav. 354. Mentd. Green r. Jenkins (I860), 1 l)c U. F. 

A J. 154. 

570 . Sale of trees cut, when justified.}— A 

lessee cut down trees & sold them : — Held : cutting 
trees for repairs was good, but if the lessee sold 
them before the repairs were made, the w T holc act 
became tortious ; even if the lessee might take the 
trees back by gift or purchase or otherwise, k repair 
the house, although that might excuse w aste to the 
house, it could not excuse w r aste in the trees. — 
Anon. (1400), Y. B., 5 Edw. 4, fo. 100b (Long 
Quinto). 

571 . .] — The sale of trees by a tenant 

for life or years is not waste, if his cutting & felling 
of them was not waste before. If the lessee cuts & 
sells timber trees, it is waste, but because of the 
cutting, not of the selling. If he cut for repairs & 
afterwards sell, it is waste, not for the selling only, 
but for the cutting, for the sale merely shows his 
ill-intent. — Anon. (1584), Godb. 28 ; 78 E. K. 18. 

572. Injury by cattle— Eating germens— Hedge 
cut by lessor.] — If a close & underwood between 
which there is a quickset hedge be leased, & the 
lessor afterwards cuts & carries away the hedge so 
that the beasts put into the close arc then able to 
-enter the underwood & crop the germens, the lessee 
is not punishable for this waste. — Palmes v. Page 
(1012), 22 Yin. Abr. tit. Waste, L. pi. 3. 

573. .]— Queen Elizabeth leased the 

manor of I), to E. excepting all trees & timber. A 
lessee claiming under l<Ys assignee used the herbage 
on a close in which w ere grape trees during part of 
the year. King James sold & granted the trees & 
they were cut down ; afterwards he granted the 
roots & stocks of the trees, which w r ere rooted up ; 


he then granted the manor in fee to L., who granted 
to pltf. The tenant put his cattle into the close for 
pasturage & they fed sometimes on the germens 
which began to grow in the close. In an action of 
trespass by pltf. against the lessee: — Held; (1) 
pltf. could not recover because the herbage & feeding 
belonged to the lessee, & the lessor or any one claim- 
ing under him could not hinder him by cutting the 
great trees ; (2 ) since he could not use the pasturage 
without consuming the germens this was lawful. — 
Clithero v . Higgs (1030), W. Jo. 338 ; 82 E. R. 
203. 

574. Barking trees.] — Glenham v . Hanby, 

No. 940, post . 

575. Removing border of box.] — A tenant (not 
a gardener by trade) cannot remove a border of box 
planted on the demised premises by himself, unless 
by special agreement with the landlord. — E mpson 
v. Soden (1833), 4 B. & Ad. 055 ; 1 Nev. & M. K. B. 
720 ; 110 E. R. 003. 

Annotation: — Refd. Lancaster r. Eve (1859), 5 C. B. N. 8. 
717. 

576. Farm let as dairy farm to.] — In an action by 
a landlord against a tenant of a farm, let as a dairy 
farm, for committing w r aste by turning cattle into 
fields containing young trees : — Held : the tenant 
was not liable, although it w r as his duty to tell his 
landlord he w r as going to graze the field w ith cattle, 
so that the landlord would be able to protect the 
trees. — -Fowler t\ Johnstone (1892), 8 T. L. R. 
327. 

577. Fruit trees — Right of farmer to sell.]— A 

farmer, w ho raises young fruit trees on the demised 
land for filling up his lessor’s orchards, is not ent it led 
to sell them. 

Otherwise of a nurseryman by trade (Heath, J.). 
— -Wyndiiam r. Way (1812), 4 Taunt. 310 ; 128 
E. R, 351. 

578. Right of nurseryman to remove.]— A 

tenant, who plants fruit or other trees for the pur- 
poses of his trade as a nurseryman, may remove 
them at the expiration of his term provided they 
are not too aged for transplanting. — W ardall v. 
Usher (1841), 3 Scott, N. R. 508 ; 10 L. J. 0. P. 310 ; 

5 Jur. 802. 

Annotation : — Mentd. Ouklcy r. Monek (1865), 12 L. T. 165. 

579. Compensation for.] — He Morse A 

Dixon, No. 237, ante. 

Trees planted under lease — Compensation for.] — 

See Landlord & Tenant. 

580. Remedies against — Trees wrongfully cut.] — 

The lessee of pltfs. had during his lease cut dow n 
trees. At the end of the term a new lease was 
granted to a stranger, & pltfs. sued for an account : 
— Held: the matter being of small value, & the suit 
being brought after the lease had expired, the bill 
should be dismissed. Semble : if pltfs. had a right, 
they could sue in trover at law. — Jesus College v . 
Bloom (1745), 3 Atk. 202 ; 1 Amb. 54 ; 20 E. R. 
953. 

Annotations : — Distd. Garth v. Cotton (1753), 3 Atk. 751 ; 
Lausdowm* r. Lansdowne (1815), 1 Mudd. 116. Consd. 
Parrott v. rainier (1834), 3 My. & K. 632 ; Johnstone r. 
Hall (1856), 2 K. A J. 414 ; sawyer v. Goodwin (1807), 

36 L. J. Ch. 578. Mentd. Wright v. Pitt (1870), L. R. 12 
Eq. 408. 

581. Evidence.] — Case by a rever- 

sioner for cutting & carrying away branches of 
growing trees, with a count in trover for wood 
carried away. Proof that the occupier held under a 
written agreement Held : (1) this agreement 
must be produced in order to prove the reversion 
in pltf., as laid in the first count ; (2) the count in 
trover was supported by evidence of branches car- 
ried away, though their value was not shown at the 
trial, for it was there indifferent whether pltf. was 
in possession of the trees or had only the reversion. 

— Cotterill v* Hobby (1825), 4 B. & C. 465 ; 6 Dow* 
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& Ry. K. B. 551 ; 3 L. J. O. S. K. B. 270 ; 107 
E.B. 1133. 

Annotation : — Folld. Strother v. Barr (1828), 5 Bing. 13C. 

582. Defence that trees blown down.] — In 

an action for waste against a lessee for cutting down 
pear & apple trees it is a good defence that they 
were blown down by a strong wind. — Anon. (1429), 
Y. B., 7 Hen. 6, fo. 38, pi. 47. 

Annotations : — Mentd. Ilerlakcndcn’s Case (1589). 4 Co. Rep. 
02a ; Ileydon & Smith's Case (1010), 13 Co. Hep. 67. 

683. Remedies of — Against stranger.] — In tres- 
pass brought by pltf. for cutting down his trees, 
pltf. was nonsuited because it appeared that he 
was only lessee. — Orel v. King (1729), 1 Barn. 
K. B. 302 ; 94 E. K. 205. 

584. .] — Evans v. Evans, No. 530, ante. 


Sub-sect. 10. — Tenant for Life and Remainder- 
man. 

A . Impeachable for Waste. 

585. General rule — Right to cut — Property In 
trees felled & proceeds.] —Except in the case of a 
timber estate, a tenant for life impeachable for 
waste cannot fell timber. He can fell anything 
t hat is not timber, save trees planted for purposes 
of special utility or ornament, the germens of under- 
wood, A trees which, though too young to be pro- 
perly timber, would grow into timber. He may fell 
some, even of these last, if for the purpose of pro- 
moting the growth of other timber in the same 
wood. The property in timber, felled by a tenant 
for life, or any other person, or blown down by a 
storm, is in the owner of the first vested estate of 
inheritance, unless he has colluded with the tenant 
for life to induce him to fell it, in which case equity 
will not allow him to get the benefit of his own 
wrong. The property in trees not timber is in the 
tenant for life, & at law remains so, though he may 
have committed waste by felling them wrongfully, 
& made himself liable for an action of waste ; but, 
qu. : if equity would allow him to take the property 
in trees felled thus. Where timber which is decay- 
ing, or which for any special reason requires to be 
felled, is felled with the sanction of the ct., the pro- 
ceeds are invested & the income is given to the suc- 
cessive owners of the estate, till the fund is taken 
away by the owner of the first- absolute estate of 
inheritance. The same course is adopted in cases of 
equitable waste, where ornamental trees have been 
felled. — H onywood v . Honvwood (1874), L. R. 
18 Eq. 306 ; 43 L. J. Oh. 652 ; 30 L. T. 671 ; 22 
W. R. 749. 

Annotations : — Consd. & Apld. Dashwood v. Magniac, (18911 

3 Ch. 306, C. A. Apld. Pardoe v. Pardoo (1906), 82 L. T. 

547. 

Sec , also , Nos. 838 cl seq., post 

586. — — .] — The Countess of C. 

petitioned in Ch. that the Count should be enjoined 
to permit her as jointress for life to take birches of 
two hundred years’ growth. The Count pleaded 
that by custom of the country such birches were 
used as timber for sheephouses, cottages & mean 
buildings, & this was borne out by the evidence : 
— Held : the birches were portion of the inherit- 
ance & could not be taken by the tenant for life. — 
Cumberland’s (Countess) Case (1610), Moore, 
K. B. 812; 72 E. R. 922. 

Annotation: — Mentd. Channon v. Patch (1820), 5 B. & C. 

897. 

587. Commencement o! interest.] — A 

tenant for life has no property in the underwood till 
tiis estate comes into possession ; he cannot have an 


account of what was cut wrongfully by a preceding 
tenant. — Pigot v. Bullock (1792), 1 Ves. 479 ; 3 
Bro.C. C. 539; 30 E. R. 447. 

Annotations : — Apld. Lowndes v. Norton (1877), 6 Ch. I). 
139. Consd. Ite Barrington, Gamlen v. Lyon (1886), 33 
Ch. D. 523. Refd. Dashwood v. Magniac, 11891] 3 Ch. 306, 
C. A. 

588. S. P . Gent v, Harrison (1859), John. 517 ; 
29 L. J. Ch. 68 ; 1L. T. 128 ; 5 Jur. N. S. 1285 ; 8 
W. R. 57 ; 70 E. R. 526. 

Annotations: — Consd. Higginbotham v. Hawkins (1872), 
7 Ch. App. 677, n. ; Lowndes r. Norton (1877), 0 Ch. D. 
139. Mentd. Seagram v. Knight (1867), 2 Ch. App. 628. 

589. Property in timber cut vests In first 

remainderman with estate of inheritance.] — Where 
there was a tenant for life with a remainder for life 
& remainder in fee, & the tenant for life committed 
waste in trees, & afterwards the remainderman for 
life died: — Held: (1) the remainderman in fee 
might sue the tenant for life for waste done in the 
life of the remainderman for life ; (2) so also if the 
remainderman for life after the waste committed 
had surrendered to the remainderman in fee ; 
(3 ) when the tree was severed the property belonged 
to the remainderman in fee. — Paget’s Case (1593), 

5 Co. Rep. 76b ; 77 E. R. 170. 

Annotations: — Apprvd. Bowles’s Case (1615). 11 Co. Rep. 
77b; Bray v. Tracy (1624), W. Jo. 51. Refd. Garth i\ 
Cotton (1753), 3 Atk. 751. 

590. .] — A tenant for life impeachable 

for waste cut & sold timber. In an action for trover 
<fe conversion by the first tenant in tail in remainder 
whose estate was vested : — Held : (1) a tenant of a 
particular estate had not an absolute property in 
the trees, but only a special interest in them so long 
as they remained annexed to the land ; (2) by the 
cutting down, the absolute property was vested in 
pltf., unless they had been cut down for repairs A: 
so employed in a convenient time ; (3) the action of 
trover would lie for all the trees, though pltf. never 
had possession of them ; (4) the mean remainders 
in contingency did not alter the case ; (5) deft, by 
the sale made himself a wrongdoer, though other 
trees had been bought with the money & employed 
in repairs. — U dal v. Udal (1648), Aleyn, 81 ; 82 
E. R. 926; sub norn. Uvedale v. Uvedale, 15 
Vin. Abr. 141, tit. Maeresme, pi. 3. 

Annotations : —Consd. Abraham v. Bubb (1680), 2 Frecm. 
Ch. 53. Expld. (4) Garth r. Cotton (1753), 1 Ves. Son. 546. 

591. .] — The rights & interests of tenant for 

life & remaindermen, in reference to timber fcUed 
by a tenant for life impeachable for waste, discussed 

6 considered. Such a tenant for life may cut oak 
coppices in due course for his own benefit, when the 
custom of the country so permits, & may also take 
the profits which arise from periodical thinnings of 
woods. — Baoot v, Bagot, Legge v. Legge (1863), 
32 Beav. 509; 2 New Rep. 297 ; 33 L. J. Ch. 116; 
9 L. T. 217 ; 9 Jur. N. S. 1022 ; 12 W. B. 35; 55 
E. R. 200. 

Annotations: — Consd. Dashwood v. Magniac, [1891] 3 Ch. 
306, C. A. Refd. /fa Barrington, Gamlen v. Lyon (188(5), 
33 Ch. D. 523. Mentd. /fa Cavendish, Cavendish v. Muudv, 
[ 1 S 7 7 ] W. N. 198; Elias v. Snowden Slate Quarries Co. 
(1879), 4 App. Cas. 454, H. L. ; Ite Maynard's S. K., 
11899] 2 Ch. 347. 

592. Thinnings.] — As between tenant for 
life & remainderman the thinnings of fir trees under 
twenty years of age belong to the tenant for life. — 
PiDGELKY v. Rawling (1815), 2 Coll. 275 ; 03 
E. R. 733. 

Annotations : — Consd. Bagot v. Bagot, Legge v. Legge (1863), 
32 Beav. 509. Refd. Dashwood v. Magniac, [1891] 3 Ch. 
306, C. A. 

593. -.] — Bateman v. Hotchkin, No. 
078, post. 

594. — -.] — Bagot v, Bagot, Legge r. 

Legge, No. 874, post . 
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Sect. 2 . — Property in trees liabilities of different 
c lasses of owners: Sab-sect. 10, A. A 1 //.] 

595. .] — Cowley v. Wellesley, No. 

058, post. 

596. .} — Fhillipps (Phillips) v. 

Smith, No. 801, post 

597. Timber required for inclosures — Cannot cut.] 

— In the case of lands exchanged under inclosing 
Acts, tenants for life impeachable for waste can- 
not cut timber for inclosure, but must raise the 
money for them by mtge. under the powers in the 
Act. — Lee v. Alston (1783), 1 Bro. C. 0. 194 ; 28 
E. It. 1078. 

Annotation? — Dbtd. Parrott v. Palmer (1834), 3 My. & K. 
032. 

598. Proceeds of wrongly cut timber.] — A tenant 
for life punishable for waste, with power under an 
inclosing Act to mtge. for the expense of the in- 
closure, felled timber, A applied the produce in- 
stead : — Held : the money realised must be paid 
to the owner of the next estate of inheritance. — 
Lee v. Alston (1789), 1 Ves. 78 ; 3 Bro. 0. C. 37 ; 
30 E. R. 239. 

Annotations : — Apld. Gower v. Eyre (1815), (loop. G. 157. 
Dbtd. Parrott v. Palmer (1834), 3 My. & K. (532. 

599. Underwood of insufficient growth — Cutting 
restrained.] — A bill will lie to restrain a tenant for 
life from cutting down underwood of a growth in- 
sufficient according to the custom of the count ry. — 
Brydges v . Stephens (1821), 0 Madd. 279 ; 56 
E. 1L 1097. 

600. Trees cut for necessary purposes.] — In an 

action against- tenants for life for waste in cutting 
down trees : — Held : it was a good defence that 
they were cut in order to make a necessary watering 
trough for cattle. — C hapelries (Two) v. W. A P. 
(1300), Y. B., 33 lab. Ass. pi. 1. 

601. Trees cut in due course of management — 
Usage.] — A man made a feoffment in fee of a manor 
to the use of himself A his wife A his heirs, in which 
manor there were underwoods usually to be cut 
every twenty-one years. The husband having 
suffered the wood to grow twenty-five years A 
afterwards died, the question arose whether the 
wife as tenant for life might cut that underwood : — 
Held : (1) a tenant for life might cut all underwood 
which had been usually cut within twenty years, 
A in the wood countries might fell seasonable wood, 
which was called silva cevdua , at twenty-six, 
twenty-eight A thirty years by the custom of the 
country ; (2) while the cutting of oaks at the age 
of eight years or ten years was waste, the cutting of 
hornbeams, hazels, willows or sallows at the age of 
forty years was no waste, because at no time they 
w-ould" be timber. — Anon. (1581), Godb. 4 ; 78 
E. It. 3. 

Annotation Refd. Dashwood r. Magniac, (18923 3 Gh. 306, 
C. A. 

602. Usage as to management.] — A usage 

as to the mode of management of woods need not 
he immemorial ; the ct. may infer that it is as old 
ns the cultivation of woods of the particular kind, 

A that it applies to tenants for life although not 
made expressly unimpeachable for waste. Where 
a testator has always managed his heechwoods in 
the customary manner, it will be inferred that he 
must have known of the usage A made his will 
with reference to it (Lindley, L.J.). — Dashwood 
r. Magniac, [1891 ] 3 Ch. 306 ; 60 L. J. Ch. 809; 65 
L. T. 811 ; 7 T. L. R. 629, C. A. 

Annotations : — Mentd. Ite (’buy tor, (19001 2 Ch. 804 ; Pardoe 
r. Pardoe (1900), 82 L. T. 547 ; Chaytor v. Trotter (1902), 

87 L. T. 33, C. A. : tic Trevor-Batye’s Settlement, Bull t\ 
Trovor-Batye, (19123 2 Ch. 339; lie Hall, Hall v. Hall, 
(1916] 2 Ch. 488. 

Timber estates, sec, further , Nos. 710 — 715, post . 

903 , Injunction — Timberlike trees — 

Breach.] — Left., a tenant for life impeachable for 


waste, had been restrained by injunction from sell- 
ing “ any timber or timberlike trees ” upon an es- 
tate. He advertised for sale a number of Scotch 
firs A larches grown thereon, some of which girthed 
6 in. : — Held : ” timberlike ” did not go beyond 
timber, except so as to include trees W’hich in due 
course of growth would become timber, A deft.’s 
act w as not a breach of the injunction. — Lowndes 
v . Norton, [1876] W. N. 221. 

604. Husband’s liability for waste on wife’s 
estate, j — An estate was given to a lady for life with 
a direction not to commit w r aste. The lady married, 
A acts of waste were committed by her husband. 
Upon her death a hill was filed for an account of 
w aste A dilapidations : — Held : the w ife’s estate 
having, by her marriage, become vested in her 
husband, her husband w r as alone responsible for the 
w aste, A the legal pei*sonal representatives of the 
wife were not necessary parties to the suit. — 
Kingiiam v. Lee (1846), 15 Sim. 396 ; 16 L. J. 
Ch. 49 ; 8 L. T. O. S. 359 ; 1 1 Jur. 4 ; 60 E. R. 673. 

Annotation : — Reid. Pcnvys v. Blagrave (1854), Kay, 495. 

605. Right of vendee of timber wrongfully sold.] 

— A tenant for life liable for w r aste, having sold tim- 
ber, cannot prevent the vendee from cutting it. — 
Wentworth v. Turner (1795), 3 Ves. 3 ; 30 E. R. 
862. 

B. V nhnpeaehablc for Waste . 

606. Right to fell timber.] — Where the estate of 
the tenant of pren rises was without- impeachment 
of w r aste : — Held : he could not he restrained from 
felling timber.- Minshal v. Minsiial (1063), 1 Rep. 
Ch. 242 ; 21 E. R. 561. 

607. Portions.] — A tenant for life without 

impeachment of waste cut timber ; — Held : not 
liable to account forjthe proceeds, or to apply them 
in raising portions, the portioners having no right 
to have them raised out of the timber had it been 
standing. — Saville (Lady) v. Saville (1720), 2 
Atk. 458, at p. 463 ; 26 E. R. 677. 

Annotations Consd. Tullot r. Tullet (1759), I>i<*k. 323. Refd. 
Powlett t\ Bolton (1797), 3 Ves. 374. Mentd. Halted r. 
Muhoil (1738), West. temp. Hard. 557 ; Price v. !8e>> 
(1740), Born. Hi. 117; Watson v. Lincoln (1756), Amt. 
325 ; Warren v. Warren (1783), 1 Bro. C. C. 305. 

008. .] — Pltf., a remainderman, sued his 

father, a tenant for life without- impeachment of 
waste, to have a sum of money raised according 
to an agreement between them. By a supple- 
mental bill he sued for waste in removing oaks 
planted by the father himself A turning meadow 
into plough land : — Held : (1) in the circumstances 
an injunction would be refused ; (2) to grant such 
an injunction there must he destruction A spolia- 
tion. — Peirs v. Peihs (1750), 1 Ves. Sen. 521 ; 27 
E. R. 1180. 

009. .] — The ct. w ill not grant an injunction 

to restrain a tenant for life without impeachment 
of waste from cutting denvn trees merely because 
they are in a thriving state. It must appear that 
they are unfit to he cut as timber. — Smythe v. 
Smytiik (1818), 1 Wils. Ch. 426 ; 2 Swan. 251 ; 
37 E. R. 182. 

Annotation : — Distd. Kckewich v. Marker (1851), 2 Mac. & G. 
311. 

610. Trees before severance.] — A tenant for 

life without impeachment of waste cannot be 
impeached in any action of waste ; but such 
tenant has no absolute interest in the trees before 
severance. — Herlaken den’s Case (1589), 4 Co. 
Rep. 02a ; 76 E. R. 1025. 

Annotations : — Consd. Abraham v. Bubb (1680), 2 Freem. Ch. 
53; Williams v. Williams (1808), 15 Vcb. 419. Refd. 
Rowles v. Mason (1612), 2 Brownl. 88, 192 ; Eastern Con- 
struction Co. v. National Trust- Co. & Schmidt, [1914] A. C. 
197, P. C. Mentd. Hcydon's Case (1613), 11 Co. Rep. 5a; 
Bowles’s Case (1615), 11 Co. Rep. 77b; Liford’s Case 
1015), 11 Co. Rep. 46b ; Wilson r. Dodd (1615), 2 BulsL 
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335 : Squior v. Mayer (1701), 2 Freem. Ch. 248 ; Cave v. 
Cave (1705), 2 Vern. 508 ; Bullythoriic v. Turner (1744), 
Willefl, 475 ; Elwes v. Maw (1802), 3 East, 38 ; Channon 
v. Patch (1826), 5 B. & C. 897 ; Berriman v. Peacock 
(1832), 9 Bing. 384 ; Boydell v. M’Michael (1834), 3 Tyr. 
974 ; Calvert v. Moggs (1839), 3 Jur. 1171 ; Re l)o Falbe, 
Ward v. Taylor, [1901] 1 Ch. 523, C. A. 

611 . Timber trees after severance.] — Where 

timber trees are severed from the inheritance either 
by act of the party or of the law, Ad become chattels, 
the whole property of them is in the tenant for life 
without impeachment of waste. — B owles’s Case 
( 1615), 11 Co. Hep. 79b ; 77 E. R. 1253 ; mb nom. 
Bowles v. Berrie, 1 Roll. Rep. 177. 

Annotations : — Consd. Abraham v. Bubb (1680), 2 Freem. Ch. 
53 ; Aston v. Aston (1749), 1 Vcs. Sen. 264. Reid. A.-G. 
ij. Marlborough (1818), 3 Madd. 498. Mentd. Bamfleld v. 
Popham (1701-3). Holt, K. B. 233 ; Carrick v. Errlngton 
(1726), Mow. 8 ; Cunningham v. Moody (1748), 1 Vcs. Sen. 
171; Doe d. Willis v. Martin (1790), 4 Term llep. 39 ; 
Boydell r, M’Michael (1834), 3 Tyr. 974 ; Chambers v. 
Taylor (1837), 2 My. & Or. 376. 

612. Subordinate to power of trustees.] — 

Exemption from liability to waste as to timber 
annexed to a life estate is a special power in the 
t enant for life to appropriate part of the inheritance, 
but : — Held : in this case subordinate to the dis- 
cretionary power conferred on the trustees. — Keke- 
wich v . Marker (1851 ), 3 Mac. Ad G. 311 ; 21 L. J. 
Ch. 182 ; 17 L. T. O. S. 103 ; 15 Jur. 087 ; 42 E. R. 
2S0, L.C. 

A n notations : — Refd. Briggs r. Oxford (1851), 5 Do G. & Sm. 
156. Mentd. Dashwood t». Magniac (1891), 60 L. J. Ch. 
809, C. A. 

613. For public Interest.]— -The reason why 
the common law gave so large a power to a tenant 
for life without impeachment of waste was for the 
interest of the public, as timber might thereby 
circulate for shipping Ad other uses (Lord Hard- 
wtckk, C.),— Paukington\s Oase (1744), 3 Atk. 
215 ; 2(i E. R. 025. 

Annotations:— Mentd. Lompstcr r. Pomfrol (1752), Amb. 
154 ; ( 'humberiayne v . Dummcr (1782), 1 Bro. C. C. 1GG ; 
Dyne v. Dor (1785), 1 Term Rep. 55. 

614. Where against public interest.] — 

Whore the commission of waste would be against 
the public interest, an injunction will lie even 
when the tenant is not impeachable for waste. — 
Skelton v. Skelton (1677), 2 Swan. 170, n. ; 36 
E. R. 570. 

615. Equitable tenant for life. J — A widow, 

as equitable tenant for life, without impeachment 
of waste, entered into possession of an estate, & con- 
tinued in possession until her death. Upon the 
estate were extensive woods, consisting principally 
of beech trees (which, according to the custom of 
Buckinghamshire, w T ere “ timber ”), besides other 
timber, such as oak, ash, Ad elm. During her life- 
time she cut & sold large quantities of the timber, 
received the proceeds, Ad applied them to her own 
use, her annual income from this source being con- 
siderable. Immediately upon the widow’s death 
t he next tenant for life A remainderman under the 
uses of the will brought an action against her exors. 
seeking to make her estate liable, on the ground of 
“ waste,” for the timber so cut. It was proved 
that the mode of cutting by the widow was in 
accordance with local usage & with the practice of 
testator Ad his predecessors : — Held (Chitty, J., 
Ad C. A., Kay, L.J., dies .) ; the widow had not com- 
mitted waste in cutting the timber. 

Evidence of modern usage as to a particular 
mode of cultivation of property is just as admissible 
in construing a devise as in construing a grant or 
lease (Lindley Ad Bowen, L.JJ.). 

There is no exception from the common law as 
to waste in favour of the limited owner of a “ timber 
estate.” A custom sufficient to control the com- 
mon law as to waste in cutting down timber must 
be nothing less than an immemorial custom for a 

J.- II. 


limited owner to commit such w aste ; mere modern 
usage or practice to that effect is insufficient 
(Kay, L.J.). 

The doctrine of “ waste,” as applicable to the 
cutting of timber by a tenant for fife of a freehold 
estate, the meaning of “ timber estate,” “ timber,” 
” seasonable wood,” silva ccedua , & “ coppice,” Ad 
the limitation of time in an action of waste, dis- 
cussed. — Dasiiwood v. Magniac, [1801] 3 Ch. 306 ; 
60 L. J. Ch. 210, 800 ; 64 L. T. 00 ; 65 L. T. 811 ; 

7 T. L. R. 180, 620, C. A. 

Annotation: — Consd. Par doc v. Par doe (1900), 82 L. T. 

547. Mentd. lte Chaylor, [1900J 2 Cli. 804 ; Chaytor r. 

Trotter (1902), 87 L. T. 33, C. A. ; Re Trevor-Batye’H 

Settlement, Bui] i\ Trevor -Bat ye, [1912] 2 Ch. 339; Re 

Hall, Hall v. Ilall, [1916] 2 Ch. 488. 

616. Rights of tenant for life sans waste — Orna- 
mental timber.] — A tenant for life sans waste will 
not be interfered with in the exercise of his legal 
powers, unless he is proceeding to use those legal 
powers in a manner inequitable towards those in 
remainder ; he may fell & sell trees planted for 
ornament, if done in a proper course of husbandry. 
— Halliwell v. Phillips (1858), 4 Jur. N. S. 607 ; 
6 W. R. 408. 

Annotation Dbtd. Ford r. Tyiilc* (1804), 2 De G. .T. & Sm. 

127. 

617. Timber cut by stranger.] — A 

tenant, for life without impeachment of waste 
became a bkpt. The comrs. of his estate sold his 
estate to deft. In an action by t he tenant in tail in 
remainder against deft, to stay w aste, an injunction 
as to cutting down ornamental timber was con- 
tinued, but as to the cutting of timber generally was 
discontinued. If a stranger cut dow r n timber, it 
belongs to the tenant for life without impeachment 
of waste, Ad not to the remainderman. — Anon. 
(1720), Mos. 237 ; 25 E. R. 360. 

Or other trees — Equitable waste.] 

See Nos. 887 — 021, post . 

618. Power to lease. A lessee for life 

without impeachment of waste & power to make 
leases for twenty -one years or three lives has inte- 
rest in the trees as long as the estate continues. He 
has pow er to dispose of the trees, Ac may make a 
lease excepting the trees, but if he assign over 
his estate excepting the trees, the exception is 
void. * 

Such things which a man has by the law be 
cannot resign to himself upon his assignment, as the 
cropping & lojjping of trees, as if tenant in tail after 
possibility, etc. (who is dispunishable of w'aste by 
freedom of the law), assign over his estate reserving 
the trees, he cannot cut the trees, but here the 
lessee has a larger liberty than the law gives to him, 
A: he by virtue of this may give aw T ay the trees ; but 
1 conceive that if he had assigned over all his estates, 
he could not have excepted the trees, but here he 
has not granted over all his estate, for he has a 
remainder, Ad may have an estate in possession 
afterw ards, & upon this lease for three lives he may 
reserve a rent to himself (Jones, J.). 

If a stranger cut the trees, lessee without im- 
peachment of w r aste shall have them ( per Cult.). 

The question in dispute, which was not decided, 
W'as whether, after the death of the tenant for life, 
the remainderman could enter Ad cut the trees 
during currency of the lease granted by the tenant 
for life. — Secheverel v. Dale (1627), Poph. 103 ; 
70 E. R. 1285. 

619. Tenant in remainder restrained.] — By leave 
of the lessee of the tenant for life in possession a 
tenant for life in remainder without impeachment 
of waste came on the land Ad felled timber ; — Held : 
although it was not growing for shelter or ornament. 
Ad no action could be maintained at law, he would 
be restrained in equity. — Evelyn’s (Lady) Case 
(undated), cited in Abraham v. Bubb (1680), 

G 
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R. 1054, & in Skelton v. 
Skelton (1677), 2 Swan. 170, n. 

620 . S. P. Fleming v. Carlisle (Bp.) (un- 
dated), cited in Garth v . Cotton (1753), 3 Atk.' 
751. 

621 . Lands to be sold.] — Devise of lands to be 
sold, & other lands to be purchased in another 
county, A. to be tenant for life sans waste of the 
lands to bo purchased, & rents & profits of the lands 
to be sold to be to the same uses : — Held : A. could 
not cut down timber on the lands to be sold, since 
he thereby would have the benefit of double waste. 
— Plymouth (Countess Dowager) v. Archer 
(Lady Dowager) (1782), 1 Bro. C. 0. 159 ; 28 
E. R. 1052. 

Annotation # : — Consd. Burgon v. Lamb (1809), 16 Ves. 174. 

Mentd. Dushwood v. Magniao, [1891] 3 Ch. 306, C. A. 

622 . Limitation of right by settlement. >— A settlor 
settled a jointure on his wife for life without im- 

eachment of waste, & on settling another pail of 
is estates credited a term to secure a rentcharge to 
his wife, & out of the rents & profits to raise money 
to reimburse her the expenses in repairing her 
jointure estate. On a bill by a remainderman 
against the wife showing that she had cut down 
timber, even such as was not fit for repairs : — Held : 
(1) on the construction of the settlement, as she 
had cut timber without applying it to repairs, she 
could have no benefit of the term until she had 
reimbursed the proceeds of the timber she had 
unreasonably cut ; (2) she should be restrained 

from cutting timber until further order. — Aston v. 
Aston (1750), 1 Ves. Sen. 264, 396 ; Belt’s Sup. 
134 ; 27 E. R. 1021, 1103. 

Annotations: — Refd. Ghambcrlaync t\ Dimmer (1782), 

1 Bro. C. 0. 166 ; HalliwclJ r. Phillips (1858), 6 W. R. 

408. Mentd. Stackhouse v. JBarnston (1800), 10 Ves. 453. 

623 . Construction of devise — Exception — Limita- 
tion of.>~A. by his will devised to B. & his assigns 
for his life all his real estates in W. without im- 
peachment of waste, except the timber growing in 
the park avenues, demesne lands, & woods adjoin- 
ing to the capital messuage called Arbury, re- 
mainder in trust for C. for life, remainder to his first 
& other sons in tail male : — Held : (J ) the restric- 
tion as to cutting timber was confined to the 
premises specified in the exception clause, & ought 
not to extend to the woods adjoining to the excepted 
parts, nor to the avenues made by testator in those 
woods ; (2) no proceeding for equitablo waste could 
be maintained as to trees planted, etc., for orna- 
ment, etc. — Newpegate v. Newdigate (1834), 
8 Bli. N. S. 734 ; 2 Cl. <& Fin. 601 ; 5 E. R. 1113, 
H. L. 

624 . Rights under devise of rents & profits.] — A 

testatrix devised the rents & profits of an estate to 
her husband for life without impeachment of waste. 
In a suit by the husband for an account ; — Held : 
pltf. must hold the premises devised to him subject 
to the order of the ct., but must not fell timber 
without leave of the ct., unless for necessary repairs 
<fc botes. — Partridge (Parteriche) v. Pawlet 
(1730), 1 Atk. 467 ; West temp . Hard. 1 ; 26 E. R. 
297. 

Annotation ; — Refd. Garth v. Cotton (1753), 1 Ves. Hon. 524. 

625 . Liability to account.] — The tenant for life 
without irnpeaclnnent of waste of certain estates 
felled & converted to his own use certain timber 
growing thereon. The tenant in tail in remainder 
filed a Dill to restrain the cutting of the timber &; 
for an account of the timber already felled. The 
tenant for life refused to account on tne ground that 
he was entitled to the timber in right of his interest 
in the estate : — Held : the evidence showing a 
considerable felling of trees, it was not unreasonable 


that pltf. should know what timber was felled, & 
the tenant for life must set forth the account. — 
Newry (Viscount) v. Kilmorey (Earl) (1870), 
24 L. T. 15 ; 19 W. R. 271. 

626. Incidence of estate duty.] — A tenant for life 
not impeachable for waste, who receives the pro- 
ceeds of timber sold apart from the land, has to 
bear the duty thereon, & such duty is not, since 
Finance Acts, 1909-10 (c. 8), 1912 (c. 8), as prior 
thereto it was, a charge on the full value of theland 
including the value of the timber. Qu. : whether 
the general expression used in s. 61 (5) of the Act of 
1910, & s. 9 of the Act of 1912, the owners or 
trustees of such land,” may not include a tenant for 
life, who has power to sell the timber & keep the 
proceeds. — Re Smyth, Edwards v. Smyth, [1918] 1 
Ch. 118 ; 87 L. J. Ch. 40 ; 117 L. T. 793, C. A. 

C. Partially unimpeachable for Waste . 

627. Limited qualification — Rights under.] — A 

settlor, by his marriage settlement, limited an 
estate to himself for life without impeachment of or 
for any manner of waste except spoil or destruction, 
or voluntary or permissive waste, or suffering 
buildings to go out of repair : — Held : (1 ) the tenant 
for life was in a position intermediate to that of an 
ordinary tenant for life & a tenant for life without 
impeachment of waste ; (2) he might cut all tim- 
ber (not ornamental) which an owner in fee, having 
a due regard to his own interest & the advantage of 
the estate, would cut, but no other. — Vincent v. 
Spicer (1856), 22 Beav. 380 ; 25 L. .T. Ch. 589 ; 27 
L. T. O. S. 226 ; 2 Jur. N. S. 654 ; 4 W. R. 667 ; 52 
E. R. 1154. 

628 . Voluntary waste excepted — Effect — Who 
can recover.] — A. was tenant for ninety-nine years, 
if he should so long live, “ without impeachment of 
waste, except voluntary waste,” with remainder to 
trustees to preserve, etc., then to his first son in tail, 
with the reversion to B. in fee. A. having no son 
for a long while, sold timber, & divided the profits 
with B., the reversioner, by agreement between 
themselves. A. afterwards had a son ; — Held : (l ) 
A. was punishable for wilful waste, & had no in- 
terest in the timber, other than the mast & shade, A 
necessary botes ; (2) the son as owner of the in- 
heritance was entitled to recover what A. so re- 
ceived. — Garth v . Cotton (1753), 1 Ves. Sen. 
524, 540 ; 3 Atk. 751 ; Dick. 183 ; 27 E. R. 1182, 
1196. 

Annotations : — Consd. Stansfleld v. Ilaberglium (1804), 10 
Ves. 273. Apld. Bngot v. Bagot, Legge i\ Lcggo (1863), 
32 Beav. 509. Expld. Birch-Wolfo u. Birch (1870), L. K. 
9 Eq. (583. Folld. He Cavendish, Cavendish v. Mnndy, 
[1877] W. N. 198. Reid. Lansdowno v. Lunsdowno (1815), 

1 Madd. 116 ; Parrott r. Palmer (1834), 3 My. & K. 632. 
Mentd. Paget r. Gee (1753), 3 Keny. 31 ; Johnstone v. Hall 
(1856), 2 K. & J. 414; Sawyer v. Goodwin (1867), 36 
L. J. Ch. 578 ; Phillips v. Homfray, [1892] 1 Ch. 165, C. A. ; 
A.*G. v. Glossop, [1907] 1 K. B. 163, C. A. 

629. .] — A testator empowered the per- 

sons becoming beneficially entitled to the estates 
settled by his will as & when in possession to fell 
such timber, except ornamental trees about a man- 
sion house, as might be necessary for repairs. A 
tenant for life in remainder brought an action 
against the exors. of a previous tenant for life, who 
was also ultimate remainderman in fee, for felling 
& selling timber & applying proceeds to his own 
use: — Held: (I) the rule in Garth v. Cotton (No. 
628, ante), that the first person entitled to an imme- 
diate estate of inheritance is the only person who 
can recover the value of timber cut improperly by a 
tenant impeachable for waste, & that where by frau- 
dulent collusion between a tenant for life & the 
owner of the inheritance such timber is cut, the cl. 
will interfere notwithstanding the existence of a 
legal remedy, will not be applied, unless the ct. is 
satisfied that the facts did amount to a case of actual 
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fraud So collusion ; (2) the fact that a tenant in re- 
mainder allows a tenant for life to cut down tim- 
ber in consideration & upon condition of the tenant 
for life laying out considerable sums of money in 
improvements for the benefit of the estate is no 
ground for inferring fraud ; (3) the right of action, 
if any. arose on the death of the tenant for life & 
must be brought within six years of such death. — 
BmcH-WoLFB v . Birch (1870), L. R. 9 Eq. 683 ; 
39 L. J\ Ch. 346 ; 23 L. T. 216 ; 18 W. R. 

594/ 

630. Tenant for life entitled to timber for repairs 
cannot sell.] — A tenant for life entitled to timber for 
repairs cannot sell same to reimburse herself ex- 
penses incurred in repairs. — Gower v, Eyre (1815), 
Coop. G. 156 ; 35 E. R. 514. 

631. Sale of underwood — Right to proceeds.] — 
Testator devised his estate to his wife for life, “ with 
liberty to cut timber Sc underwood for her own use, 
but not to sell ” ; she cut underwood Sc sold it, Sc 
died : — Held : her estate was not accountable for 
the money produced to the next taker for life im- 
peachable for waste, he having no property in the 
underwood till his estate came into possession. — 
Pioot v . Bullock (1792), 1 Ves. 479 ; 3 Bro. C. C. 
539 ; 30 E. R. 447. 

Annotations : — Apld. Lowndes v. Norton (1877), G Ch. D. 139. 

Consd. lie Barrington, Gamlen v. Lyon (1880), 33 Ch. D. 

523 ; Dashwood v. Magniac, [1891] 3 Cli. 300, C. A. 

632. Power of management.] — A testator by his 
will devised his estate to liis wife, deft., for life, 
with remainder to P. in fee, Sc appointed deft, sole 
extrix. with full Sc absolute control overall testator’s 
property during her life. P. died, having by his will 
settled the estate subject to deft.’s life interest on 
pltf. in tail male with remainder over. Deft, cut 
Sc sold timber, Sc an action was brought for a declara- 
tion that this constituted waste Sc for an injunction ; 
— Held: (1) the will did not render deft, dis- 
punishable for waste, but merely conferred on her 
large powers of management ; (2) deft, had com- 
mitted waste which did not fall within the excep- 
tions in Honywood v. Hollywood (No. 585, ante) Sc 
Dashwood v. Magniac (No. 615, ante) ; (3) pltf. was 
entitled to a declaration to this effect ; (4) deft, 
was only entitled to cut timber in a due course of 
management for the benefit Sc preservation of the 
estate, Sc must account for the proceeds of sale that 
had taken place. — P a rode v. Pardoe (1900), 82 
L. T. 547 ; 16 T. L. R. 373 ; 44 Sol. Jo. 449. 


D, Rights and Remedies of Remainderman . 

633. Right of remainderman in fee simple.] — A 

remainderman in feo simple expectant on deter- 
mination of a life estate has the timber inheritance 
vested in him, but he has no present right to take 
Sc use it, Sc if he does so, trustees seised of the free- 
hold may restrain him by injunction, & the owner 
of a prior estate of freehold may bring trespass 
against him for his entry Sc tortious act. — Garth v. 
Cotton (1753), 1 Ves. Sen. 524, 546 ; 3 Atk. 751: 
Dick. 183 ; 27 E. R. 1182, 1196. 


Annotations Apld. .Stunslield v. Ilabcrgham (180]), 10 
Ves. 273. Consd. Bireh-Wolfo v. Birch (1870), L. li. 9 
Eq. 683. Reid. Parrott v. Palmer (1831), 3 My. 6c K. 632 ; 
Bagot v. Bagot, Legge v. Legge (1863), 32 Boav. 509 : 
Ite Cavendish, Cavendish v. Mundy, [1877] W. N. 198. 
Mentd. Paget v. Geo (1753), 3 Keny. 31 ; Lansdowno v. 
Lansdowno (1815), 1 Madd. 116 ; Johnstone v. Hall 
(1856), 2 K. & J. 414 ; Sawyer v. Goodwin (1867), 36 
L. J. Ch. 578 ; Phillips v. Ilomfray (1883), 24 Ch. D. 439, 
C. A.; Phillips v. Homfray, 118921 1 Ch. 165, C. A.: 
A.-G. v. Glossop, [1907] 1 K. B. 163, C. A. 


634. Rights as against tenant for life with re- 
mainders.] — A., tenant for life, remainder to his 
first, etc., son in tail, remainder to B. for life, re- 
mainder to his first, etc., son in tail, remainder to 
0. in tail. A. cut down timber. A. & B. having no 
: — Held : C. entitled to the timber both at law 


Sc in equity. — W hitfield v. Bewit (1724), 2 P. 
Wms. 240; 24E.R.714. 

Annotations : — Folld. Lee v. Alston (1789), 1 Ves. 78. Consd. 

Powlott v. Bolton (1797), 3 Vos. 374 : Re Barrington, 

Gamlen v. Lyon (1886), 33 Ch. D. 523 ; Dashwood r. 

Magniac, [1891] 3 Ch. 306, C. A. Reid. Parrott v. Palmer 

(1834), 3 My. & K. 632 ; Daly v. Beckett (1857), 24 Beav. 

1 14. 

635. Right to cuttings by tenant for life impeach- 
able.]— Bagot v . Bagot, Legge v. Legge, No. 656, 
post . 

636. Remainderman not in esse at time when 
timber cut.] — A tenant in tail in remainder sued the 
exors. of a tenant for life for a declaration that the 
latter’s estate was liable in respect of the cutting 
down of ornamental Sc other timber on the settled 
estates, the proceeds of which were applied for the 
tenant for life’s own use. The timber was cut 
down Sc sold at times when the next vested estate 
of inheritance belonged to persons not parties to 
the action, since pltf. had been born since the tenant 
for life’s death : — Held : (l) if timber was wrong- 
fully cut by the tenant for life, the produce at once 
became the property at law of the owner of the 
first vested estate or inheritance, who might bring 
trover for it or file his bill in equity for an account ; 
(2) a demurrer on the ground that pltf. was then 
the only person entitled to sue was overruled. — Re 
Cavendish, Cavendish v. Mundy, [1877] W. N. 198. 

637. Mesne remainderman’s Interest.]— Where A. 
is tenant for life, remainder to his children, Sc B. has 
an interest in the growing timber, which, in the 
usual course of management, will come to be felled 
during the continuance of A.’s estate, the infants 
can have no interest in, Sc cannot bo made parties 
to, an agreement between A. & B. for the purchase 
of B.’s interest in the growing timber. — Anon. 
(1822), XL. J. O. S. Ch. 33. 

638. Entitled to life estates.] — Pigot v. Bullock, 
No. 587, ante . 

639. — — •.] — Waldo v. Waldo, No. 651, post . 

640. Heir & remainderman.] — Gent v. Harri- 
son, No. 663, post. 

641. Injunction.] -An heir, entitled by way 

of resulting trust until determination of an event, 
upon which future contingent estates were to arise, 
was restrained from cutting timber. — Stansfield 
v. Habergham (1804), 10 Ves. 273 ; 32 E. R. 849. 

Annotation : — Consd. Turner i\ Wright (1860), 2 De G. F. 6c 

J. 234. 

642. Consent to tenant for life’s acts.]— An estate 
was settled on A. without impeachment of waste 
except in pulling down houses Sc felling timber, with 
a remainder over for life without impeachment of 
waste generally, Sc remainder to issue in tail with 
remainder to deft, in tail. The remainderman for 
life needing money, timber was felled on the estate 
by A. for the purpose. Deft, brought an action to 
recover damages for waste. Deft, had notice of the 
intention to cut timber Sc made no complaint for 
ten years : — Held : deft, would be restrained by in- 
junction from bringing the action of waste. Sernhle : 
timber blown down or cut by a stranger vests in the 
person having the first vested estate of inheritance. 
— Aston v. Aston (1750), 1 Ves. Hen. 264, 396 : 
Belt’s Sup. 134 ; 27 E. R. 1021, 1103. 

Annotations: — Reid. Ohatnborlayne v. Du turner (1782), 1 

Bro. U. 166. Mentd. Stackhouse v. Barnston (1805), 

10 Vos. 453 ; Halliwell v. Phillips (1858), 6 W. R. 408. 

643. Remedy-Action by reversioner — Proof of 
title.] — In an action by a reversioner in fee simple 
against a tenant for life for cutting down trees, pltf. 
must prove his title to tho parcels of land in wliieh 
waste is alleged by him Sc denied by deft. — Leigh v. 
Leigh (1690), 2 Lut. 1539 ; 125 E. R. 846. 

644. Injunction.] — Limitation to A. for life 

to trustees to preserve, etc., to the first, etc., sons of 
A., in tail, remainder to B. for life, remainder to t he 

g 2 



Agriculture. 



Sect 2. — Property in trees & liabilities of different 
classes of owners : Sub-sect 10, D . & E. ( a ).] 

fi rst, etc., sons in tail, reversion in fee to A. A. cut 
down timber, against whom B. brought his bill for an 
injunction to stay waste : — Held : though B. had 
no right to the timber, yet as he had an interest in 
the mast & shade, if A. should die without sons, & as 
B. could not maintain an action, not having the im- 
mediate remainder, the injunction should be con- 
tinued. — Perrot v. Perrot (1744), 3 Atk. 94 ; 26 
E. R. 857. 

E. Right to Proceeds of Timber Cut or Sold . 

(a) Rightfully . 

645. Timber — First estate of Inheritance.]-— 

Where timber is cut or blown down the property in 
it belongs to the owner of the first estate of inheri- 
tance. — Honywood v. Honywood (1874), L. R. 18 
Eq. 306 ; 43 L. J. Oh. 652 ; 30 L. T. 671 ; 22 W. R. 
749. 

A n flotations : — Mentd. Dash wood r. Majyniac. [1801] 3 Ch. 
300, 0. A. ; Purdoc r. Pardoo (1000), 82 L. T. 547. 

646. .] — Where a tenant for life unimpea ch- 

able for waste cuts & sells timber planted for orna- 
ment or shelter, the proceeds of that timber belong 
to the person having then the first vested estate of 
inheritance, & parties having intervening estates 
for life have no right to an account of the proceeds 
of the timber so cut, or to have such proceeds in- 
vested upon the same trusts with the lands. — O r- 
mond v. Kynnersley, Butler v. Jvynnkrsley 
(1830), 7 L. ,T. O. S. Oh. 150 ; 8 L. J. O. 8. Oh. 67. 

Annotation Honywood t*. Honywood (1871), L. H. 

18 Eq. 30(i. 

647. Trees not timber —Tenant for life.] — A 

tenant for life is entitled at law to the proceeds of 
trees (not timber) cut by him, whether rightfully or 
wrongfully, though Hable in the latter case to an 
action of waste. Semble : equity would not allow 
him to retain the proceeds of wrongful cuttings. — 
Honywood v. Honywood (1874), L. It. 18 Eq. 306 ; 

43 L. J. Ch. 652 ; 30 L. T. 671 ; 22 W. R, 749. 

Annotations : — Mentd. Dashwood r. Maimiac , [181U| 3 Ch. 
30(5, O. A. ; Pardoo v. Pardoo (1900), 82 L. T. 547. 

648. Infant tenant in fee simple — Real estate.] — 

If a guardian of an infant tenant in fee simple cuts 
down timber, the proceeds of sale are real estate. — 
Tullit v. Tdllit (1759), Amb. 370 ; Dick. 322 ; 
27 E. R. 246. 

Annotations : — Folld. Powlctt v. Holton (1797), 3 Vos. 371 ,' 
Tookcr v. Anncslcy (1832), 5 Sim. 235. 

649. Tenant for life unimpeachable — Sale re- 
strained — Death.] — A tenant for life without im- 
peachment of waste had agreed to sell the timber on 
the estate. On a bill by his creditors he was re- 
strained from selling ; afterwards the creditors ob- 
tained an order for sale, & a receiver was appointed 
for the money arising from the sale. The tenant 
for life died before the timber was felled. The 
question being whether his representatives were 
entitled to the benefit of the timber : — Semble : 
the ct. would not allow its own act to deprive him 
of the benefit. — Partridge v. Pawlet (1744), 
Ridg. temp. H. 254 ; 27 E. R. 821. 

650. Settlement — Application of proceeds.]— -A., 
tenant for life, remainder to his sons successively 
in tail male, remainder to B. for life & to her sons 
in the same manner, with trustees to preserve con- 
tingent remainders. A., being also seised of the 
reversion in fee, cut & sold timber before the birth 
of a tenant in tail ; afterwards B. had a son, who 
died soon after his birth, & another son, who sur- 
vived A. : — Held : the produce of the timber must 
be laid out in the funds during the life of A., & upon 
his death without having had a son must be laid 
out in land, to be settled to the uses of the estate, 
upon which the timber was cut. — Powlett v. 


Bolton (Duchess) (1797), 3 Ves. 374; 30 E. R. 
1061. 

Annotation Folld. But lor r. Kynnersley (1830), 8 L. J. 0. 8. 

Ch. 07. 

651 . Power to sell — Produce of timber.] — A 

tenant for life without impeachment of waste, with 
power to sell, if he sells, is not entitled to the pro- 
duce of the timber on the estate. — Doran v. 
Wiltshire (1792), 3 Swan. 699 ; 36 E. R. 1027. 

Annotation : — Apld. Re Llevvollin, LlcwellJn v. Williams 
(1887), 37 Ch. 1). 317. 

652. .] — A tenant for life entitled 

under a settlement without impeachment of waste 
sold timber of the estate for £270. He afterwards 
sold the estate, the standing timber being valued at 
£350 : — Held : he was entitled to the £270, but not 
to the £350. — Wolf v. Hill (1806), 2 Swan. 170 ; 
36 E. R. 575. 

653. Tenant for life sans waste subject to devise 
to trustees to sell & pay debts.] — Devise to trustees, 
in trust to sell for payment of testator’s debts, & 
subject thereto to A. for life sans waste, remainder 
to his first & other sons in tail. The trustees sold 
timber on the estates, & applied the proceeds in 
payment of the debts: — Held: A. was entitled to 
have the amount raised by sale of the estates, & 
paid to him. — Davies v. Wescomb (1828), 2 Sim. 
425 ; 57 E. R. 847. 

Annotations : - CoDSd. Marker r. Kekowich (1850), 8 lim e, 
291. Distd. Kekewieh i\ Marker (1851 ), 2 Mac. & G. 3J1. 

654. Rights of next tenant for life unimpeach- 
able.] — Timber was cut by trustees, with the 
consent of the tenant for life impeachable for waste 
[& of the next tenant, for life who was unimpeach- 
able], & the proceeds were laid out in the purchase 
of stock, the dividends being paid to such tenant for 
life. On the death of that tenant for life, the next 
tenant for life in possession was unimpeachable for 
waste : — Held : he was entitled to have the princi- 

E al of the stock & moneys, produced by such tim- 
er, transferred & paid to him. — W aldo v. Waldo 
( 1841), 12 Sim. 107 ; 10 L. ,T. Ch. 312 ; 59 E. R. 
1072. 

A n notations : - -Folld. Phillips v. Barlow (1811), 11 Sim. 2(5:5. 
Consd. Lowndes r. Norton (1877). (5 Ch. D. 139. Refd. 
Gent r. Harrison (1859), 1 John. 517. 

655. Tenant for life acquiring base fee.]— -No 

action lies by the reversioner & owner of the in- 
heritance to recover the value of timber cut by 
the deceased tenant lor life after a fine levied by 
her, whereby she acquired a base fee, A before the 
avoidance of sucli fine base fee by the entry of 
the reversioner for that purpose, such entry not 
revesting the reversioner’s old estate by relation 
during continuance of the base fee thus created, so 
as to entitle him at law to the timber Ac other mesne 
profits taken during that- interval. Even supposing 
that after Stat. Limitations had run against the 
appropriate action, by the reversioner against the 
tenant for life, for mesne profits or for waste, upon 
the original wrongful act of cutting down & con- 
verting the trees, an action of assumpsit for money 
had & received for the purchase-money of the trees 
sold, which was in fact paid to the former tenant 
for life within the six years, was maintainable 
against her representatives after her death. — 
Hughes v. Thomas (1811), 13 East, 474 ; 104 
E. R. 454. 

656. Investment of proceeds — Income.] — Semble : 
(1) the tenant for life may cut oak coppice in due 
course for his own benefit, when the custom of the 
country so permits, & may also take the profits 
which arise from the periodical thinnings of woods ; 
(2) the proceeds of timber properly cut, having re- 
gard to the benefit of an estate, by a tenant for life 
impeachable for waste, will, by the rules of the 
equity ct., be invested & dealt with as part of the 
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corpus of the estate, the tenant for life, though im- 
peachable for waste, receiving the income; (3) the 
proceeds of timber improperly* cut, at a time when 
there is no person in esse unimpeachable for waste, 
must be similarly dealt with, except that the tenant 
for life so improperly acting cannot receive the 
income ; (4) the proceeds of timber improperly cut 
by a tenant for life impeachable of waste, at the 
time when there is in existence a remainderman en- 
titled indef easibly to the first estate unimpeachable 
for waste, belong absolutely to such remainderman. 
— Bagot v . Bagot, Lkgge v. Legge (1803), 32 
Beav. 509 ; 2 New Rep. 297 ; 33 L. J. Ch. 110 ; 
9 L. T. 217 ; 9 Jur. N. 8. 1022 ; 12 W. R. 35 ; 55 
E. R. 200. 

Annotations: — Consd. Dashwood r. Maculae, 11891] 3 Ch. 
300, C. A. Mentd. He Cavendish, Cavendish t». Minidy, 
[18771 W. N. 198; Elias v. Snowden Slate Quarries Co. 
(1879), 4 App. Cas. 454, H. L. ; He Barrington, Camion v. 
Lyon (1880), 33 Ch. J). 523 ; He Maynard’s S. E., 11899J 
2 Ch. 347. 

657. Underwood & trees cut according to 

custom.] — The owner of woodlands had been accus- 
tomed, every year, to cut about one- twelfth of the 
underwood & also such of the trees on the same 
ground as were likely to obstruct <fc prejudice the 
growth of the timber ; — Held : the tenant for life 
under his will was entitled to the produce both of 
the underwood & trees cut according to that cus- 
tom. — Cowley (Earl) v. Wellesley (1800), L. R. 

L Eq. 050 ; 35 Beav. 035 ; 14 L. T. 245 ; 14 W. R. 
528 ; 55 E. R. 1043. 

Annotations : —Consd. Dashwood i\ Ma?niuc, f 1 81)1 1 3 Ch. 
306, C. A. Refd. Ilonywood r. Hollywood (1874), L. It. 

18 Eq. 30G. Mentd. Brigstoeke v. Brlgstocke (1878), 8 
Cli. 1). 357, C. A. ; Ellas v. Snowden Slate Quarries Co. 
(1879), 4 App. Cas. 454, H. L. ; Hr Korneys Tynte, Korneys 
Tynte r. Kemevs Tynte, [1K92J 2 Ch. 211 ; lie. Maynard's 
S. K., 11899] 2 Ch. 317. 


661. Power in settlement to cut timber — 
Right to proceeds of sale of uncut timber.] — A tenant 
for life of land settled by a will had power to cut & 
sell timber, which had begun to decay or which in- 
jured the underwood, & to apply the proceeds to his 
own use. The will also contained a power for the 
trustees- at the direction of the tenant for life to sell 
the estate or any part thereof. In 1881 a sale was 
contemplated, but the remainderman brought an 
action to restrain it, which in 1884 was dismissed 
with costs. In 1885 the tenant for life sold the 
estate undor Settled Land Acts, 1882 (c. 38) & 1884 
(c. 18), one of the conditions of sale being that the 
purchaser should pay for the timber at a valuation. 
At the time of the sale there was standing timber 
on the estate which had begun to decay. The 
tenant for life claimed to be paid out of the pur- 
chase-money so much as represented the decaying 
timber, & also, under s. 35 of the Act of 1882, one- 
fourth of the residue of the purchase-money realised 
by the sale of the timber : — Held : the claim failed, 
on the ground that so long as the timber was stand- 
ing it formed part of the inheritance, & the tenant 
for life was not absolutely entitled within s. 21 (9) 
of the above Act . — He Llewellin, Llewelijn 
v. Williams (1887), 37 Ch. D. 317 ; 57 L. J. Oh. 
310 ; 58 L. T. 152 ; 30 W. It. 347 ; 4 T. L. It. 
170. 

Annotation : — Mentd. He Smith 'h S. E., [18911 3 Ch. 65. 

662. Tenant for life without impeachment — In- 

j come.] — A tenant for life without impeachment of 
waste other than wilful waste : — Held : entitled to 
i the interest of money produced by sale of timber. 

! Any claim of the tenant for life to cut timber is a 
question at law only. — Wickham v. Wickham 
! (1815), Coop. G. 288 ; 19 Yes. 419 ; 35 E. R. 501. 


658. Capital not income.] — The trustees of 

a will felled some trees in the woodlands for the 
purpose of improving the growth of those remain- 
ing, but during testator's lifetime the trees had 
not been thinned : — Held : as between tenant for 
life & remainderman, the produce was capital & 
not income. — Cowley (Earl) v. Wellesley (1800), 
L. U. 1 Eq. 050 ; 35 Beav. 035 ; 14 L. T. 245 ; 14 
W. R. 528 ; 55 E. 14. 1043. 


Annotations : — Refd. Ilonywood i\ Ilonywood (1 87 1), L. IL 1 1 
Eq. 306* Dashwood v. Magniac, [1891] 3 Ch. 306, C. A. 
Mentd. Brigstockc v. Brigstoeke (1878), 8 Ch. D. 357, C. A. 
Elias v. Snowdon Slute Quarries Co. (1879), 4 App. Cas. 45 1 
H. L. ; He Korneys Tynte, Korneys Tynte v. Kemevs Tvnle 
1 1 892 J 2 Ch. 211 ; He Maynard’s S. E., |1899J 2 Cli. 347. 


659. Timber cut in due course of manage- 
ment.] — An equitable tenant for life impeachable 
for waste cut timber not otherwise than in due 
course of management. The proceeds had been 
brought into ct. <fc the income ordered to be paid to 
her. On her death her son, being the next tenant 
for life dispunishable for waste, petitioned for pay- 
ment to him of the timber money in ct. : — Held : 
he was entitled to the money, as ho would have 
been entitled to the trees which produced it. — 
Lowndes v. Norton (1877), 0 Ch. 1). 139; 46 
L. J. Ch. 013 ; 25 W. R. 820. 

600. Sale under settlement — Timber cut — Appli- 
cation of proceeds.] — Previous to the coming into 
operation of Settled Land Act, 1882 (c. 38), & 
during the minority of the tenant for life, the trus- 
tees of a settlement, dated in 1850, sold timber 
under the powers of the settlement, the proceeds 
being applied under the settlement as money de- 
rived from the sale of the estates : — Held : the 
proceeds were applicable under the provisions of 
the settlement, the infant tenant for life not being 
impeachable for waste. — He Newcastle’s (Duke) 
Estate (1883), 31 W. R. 782. 


Annotations: — Mentd. C-onatablo v. Countable (1886), 32 
Ch. D. 233 ; He Hanbury’s 8. E. (1913), 57 Sol. Jo. 646 ; 
He Rayer, Rayer r. Kayer, [19131 2 Ch. 210. 


1 Annotations : — Distd. Butler v. Kynnersley (1830), 8 L. J. 

O. S. Ch. 67. Folld. Tooker v. Armesley (1832), 5 Sim, 

! 235. Mentd. Tollemaehe r. Tollemacho (1842), 1 Hare, 

456 ; Dashwood V. Magniae, [18911 3 Cli. 306, O. A. 

663. — Commencement of tenancy.]- 

An estate was devised to A. for life, with remainder 
to trustees to preserve, with contingent remainders 
in tail male to A.’s male issue, with like remainders 
in favour of B. & his male issue, with like remainders 
in favour of C. & his male issue, with remainder to 
D. for life without impeachment of waste, with 
remainder to his male issue in tail male. A. was 
in possession from 1818 to Mar. 1855, when he died 
without issue male ; B. was then in possession till 
May, 1850, when ho died without issue male ; C. 
died in B.’s lifetime, & 1). entered upon B.’s death, 
never having had any male issue up to the date of 
the bill. In 1820 A. cut timber, &■ the proceeds 
were invested in the names of the trustees to pre- 
serve, & the income paid to A. & the successive 
tenants for life for the time being. In 1848 A. 
again out timber, the proceeds of which were re- 
ceived by him in 1851, & paid to the trustees by 
A.’s exors. in 1857. In 1850 B. cut timber & re- 
ceived the proceeds, which were, in 1857, paid by 
his exors. to t he trustees. The amounts of the pro- 
ceeds were agreed, & D. thereupon filed his bill to 
have all the capital of the timuer money paid to 
him, & also to be paid by the exors. of A. & B. the 
income of the timber money of 1820, received by 
them respectively from the trustees. The bill 
alleged that the heir of testator could not be ascer- 
tained : — Held : (1) if the timber were rightfully 
cut, 1). had no title to the income before commence- 
ment of his own tenancy ; (2) if it were wrongfully 
cut, the remedy, if any, was in the first instance by 
trover, & afterwards by action for money had & 
received. Qu. : as to the relative rights of the 
heir & the remainderman for life without impeach- 
ment of waste, in respect of timber wrongfully cut 
by a previous tenant. — Gent v. Harrison (1859), 
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John/ 617 ; 29 L/ J. Ch. 68 ; 1 L. T. 128 ; 6 Jur. 
N. 8 . 1285 ; 8 W. R. 57 ; 70 E. R. 520. 

Annotations : — Expld. Higginbotham v. Hawkins (1872), 
7 Ch. App. 677, n. Reid. Seagram v. Knight (1867), 2 
Ch. App. 628 ; Lowndes v. Norton (1877), 6 Ch. D. 139. 

(b) Under Order of Court 
See Nos. 833 — 849, post 

(c) Wrongfully . 

664. Tenant for life impeachable for waste.] — If a 

tenant for life impeachable for waste cuts timber 
without leave of the ct., he will never be allowed to 
derive any advantage from his wrongful act. — Sea- 
cram v . Knight (1807), 2 Ch. App. 628 ; 30 L. J. 
Ch. 918 ; 17 L. T. 47 ; 15 W. R. 1152. 

Annotations: — Mentd. Dashwood v. Magnate. 11891] 3 Ch. 
306, C. A. ; Ita lhmzon, Bower v. Oketwynd (1914), 83 
L. J. Ch. 658, C. A. 

665. .] — A tenant for life punishable for 

waste, who cuts timber on lands allotted under an 
inclosing Act, with power to charge them for the 
expenses of inclosure, A sells such timber for such 
expenses, must account for the proceeds to the next 
taker of the inheritance. — Lee v . Alston (1789), 1 
Ves. 78 ; 8 Bro. C. C. 37 ; 30 K. R. 239. 

Annotations : — Consd. Parrott t\ Palmer (1834), 3 My. & IC. 
632. Reid. Gower v. Eyre (1815), Coop. G. 157. 

060 . Investment of proceeds.] — B. was 

tenant for life with remainder to his first A other 
sons in tail, remainder to O. for life, remainder to 
her first A other sons in tail with other contingent 
remainders, with remainder to B. in fee. (). had a 
child who died almost immediately. Before any 
other contingent remainderman came in esse, B. 
cut down timber, his own remainder in fee being 
the next existent estate of inheritance, but after- 
wards O. had another child : — Held : B. could not 
take advantage of his own wrong by taking the 
timber so cut, nor was the second child of O. entitled 
until it could be seen whether B. would have a child, 
but the produce should be paid into ct. by B. with 
interest at 4 per cent., A accumulate for the benefit 
of such person as should appear at the death of B. 
to have title to it. — Williams v. Bolton (Duke) 
(1784), 1 Cox, Eq. Gas. 72 ; 29 E. R. 1068. 

Annotations : — Distd. Dare r. Hopkins (178S), 2 Cox, Eq. Gas. 
110. Consd. Bntlor r. Kynoersley (1830), 8 L. J. O. 8. Ch. 
67. Apld. Tooker v. Annosly (1832), 5 Sim. 235. Apprvd. 
Seagram v. Knight (1867), 2 Oh. App. 628. Apld. JBTrcli - 
Wolfe v. Birch (1 870), L. R. 9 Eq. 683. Mentd. Frances v. 
Wigzell (1816), 1 Madd. 256; Day r. Murkham (1904), 
6 W. C. C. 1 1 5. 

667. — .} — A tenant for life committing 

waste by cutting timber can gain no advantage 
from his wrongful act, but the produce is invested 
A accumulated for the benefit of the first estate of 
inheritance. — Bateman v. IIotchkin (1802), 31 
Beav. 480 ; 32 L. J. Ch. 0 ; 54 E. R. 1227. 

Annotations : — Reid, llagot r. Bugot, Legge r. Jjegge (1863), 
12 W. K. 35. Mentd. Dashwood v. Magniac, 11891] 3 Oh. 
300, C. A. 

668 . Income.] — Bagot v. Bagot, 

e v. Legge, No. 056, ante. 

809 . Lands incumbered with debts — Decree 

as to proceeds.] — A. devised lands incumbered with 
debts to B. for life, remainder to G. in fee. B. cut 
down timber from the estate. B. was decreed to 
pay two-fifths of the debts, A C. the remaining 
three-fifths, & B. to account for the timber which 
he had cut, & this to be taken as part of the three- 
fifths, which the remainderman was to pay. — 
James v. Hales (1092), 2 Vern. 207 ; 23 E. R. 773. 

670. Tenant unimpeachable for waste — Fiduciary 
position-— Collusive agreement.] — Q. being seised in 
fee by will devised lands to B., father of pltf., for 


ninety-nine years, if he should so long live, without 
impeachment of waste, voluntary waste excepted, 
on condition he took the name of G., & from & after 
determination of that estate, to trustees to pre- 
serve contingent remainders, with remainder to his 
first & other sons in tail, with other mesne remain- 
ders over which determined soon after testator’s 
death, with an ultimate remainder to C., deft.’s 
grandfather. Pltf.’s father entered & took the 
name of G . He made through his attorney an agree- 
ment with 0 . that there should be an inspection & 
marking of timber fit to be cut, A that the parties 
should agree which marked trees should be cut A 
sold. The proceeds of sale were to be applied in 
payment of testator’s debts A the residue was to be 
divided into equal moieties between pltf.’s father A 
C. ; it was provided also that the death of pltf.’s 
father without issue malo or having issue male 
should make no alteration in the terms. In pur- 
suance of this agreement timber was cut, in respect 
of which C. received £ 1 , 000 . Ten years afterwards 
pltf. was born ; on his attaining twenty-one years 
of age he disentailed the estate A three years after- 
wards sued 0 . for an account of the sum so received 
by him. C. died pending suit which was revived 
against his exors., defts. ; — Held : (1 ) pltf.’s father 
was in a fiduciary position as regarded pltf. to see 
that the timber was preserved ; ( 2 ) the timber not 
being applicable under the will for payment of tes- 
tator’s debts, the stipulations in the agreement were 
collusive A fraudulent as against pltf. ; (3) the 
value of the timber must be secured A laid out in 
land for the benefit of pltf. ; (4) the delay of thirty- 
four years was not laches to be imputed to pltf. ; 
(5) the disentail by pltf. did not affoct his right ; 
( 0 ) the right to an account for the cutting did not 
die with the person of*G. — G arth v. Cotton (1753), 
1 Yes. Ren. 524, 540 ; 3 Atk. 751 ; Dick. 183 ; 27 
E. R. 1182, 1196. 

Annotations: — Apld. (6) Lansdowne v. Lansdownc (1815), 1 
Madd. 116. Consd. Birch-WoHe v. Birch (1870), L. R. 
9 Eq. 683 ; (6) Phillips v. Homfray (1883), 24 Oh. D. 439, 
O. A. Reid. Htansfield v. Hal>ergham (1801), 10 Ves. 
273 ; (6) Sawyer v. Goodwin (1867), 36 L. J. Oh. 578; Re 
Cavendish, Cavendish r. Mundy, fl 877 ] W. N. 198: 
(1) A.*G. r. Glossop, 119071 1 Iv. B. 103. C. A. Mentd. 7’aget 
r. Gee (1753). 3 Keny. 31 ; Parrott, r. Palmer (1834 K 
3 My. & K. 632 ; Johnstone r. Ilall (1856), 2 K. & J. 
414 ; Bagot r. Bugot, Legge r. Legge (1863), 32 Beav. 
509 ; Phillips V. Ilomfray, f!892J 1 Oh. 465, C. A. 

F. Fights in respect of Windfalls. 

671. First estate of inheritance.] — The right to 
timber fallen by tempest is in those entitled to the 
first estate of inheritance at the time of severance. 
— Bewick v. Whitfield (1734), 3 P. Wins. 267 ; 
24 E. B. 1058. 

Annotations Consd. Re Barrington. Gamlen v. Lyon 
(1886), 33 Ch. D. 523. Mentd. Garth v. Cotton (1753), 
3 Atk. 751 ; Lee v. Alston (1789), 1 Ves. 78 ; Powlett r. 
Bolton (1797), 3 Ves. 374 : Parrott v. Palmer (1834), 3 
My. A K. 632 ; Daly v. Beckett (1857), 24 Beav. 114 ; 
Seagram r. Knight (1867), 2 Ch. App. 628 ; Dashwood r. 
Magniac, [1891] 3 Ch. 306, C. A.; White r. Bummer*, 
[19081 2 Ch. 256. 

672. -.] — Windfalls of timber go to the owner 
of the reversion, though not if they are dotards A not 
timber. — Cumberland’s (Countess) Case (1010), 
Moore, K. B. 812 ; 72 E. R, 922. 

Annotation Refd. Channon v. Patch (1826), 5 B. A C. 897. 

073. .] — At W. great quantities of timber 

were blown down in a storm, oc though there were 
several tenants for life, remainder to their first A 
every other son in tail, yet, these having no son 
bom, the timber was decreed to belong to the first 
remainderman in tail. — Newcastle (Duke) v. 
Yane (undated), cited 2 P. Wms. 241. 

074. First vested estate of inheritance.] — 

Semble : timber blown down or cut by a stranger 
vests in the person having the first vested estate of 
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inheritance. — Aston v. Aston (1750), 1 Ves. Sen. 
396 ; Belt’s Sup. 184 ; 27 E. R. 1103. 

Annotations Mentd. Chamberlayne v. Duramer (1782), 
1 Bro. C. 0. 166 ; Stackhouse v. Barnston (1805), 10 Ves. 
453 ; ' Halliwell v. Phillips (1858), 6 W. R. 408. 

675. S. P. Ferrand v. Wilson (1845), 4 Hare, 
344 ; 15 L. J. Ch. 41 ; 9 Jur. 860. 

Annotations : -Reid. Kekcwich v. Marker (1851), 3 Mac. 
& G. 311. Mentd. Dungannon v. Smith (1845-6), 12 
Cl. & Fin. 516, H. L. ; Briggs v. Oxford (1852), 1 De G. M. 
& G. 363 ; Langdaie v. Briggs (1856), 8 I)c G. M. & G. 
391; Carroll v. Graham (1805), 11 Jur. N. S. 1012; 
Birmingham Canal Co. v. Cartwright (1879), 11 Ch. D. 
421 ; Dashwood v. Magniac, [1891] 3 Ch. 306, C. A. 

676. .] — Where timber is cut down or blown 

down the property in it belongs to the owner of the 
first estate of inheritance. — Honywood v. Hony- 
wood (1874), L. R. 18 Eq. 306 ; 43 L. J. Ch. 652 ; 

30 L. T. 671 ; 22 W. R. 749. 

Annotations: — Mentd. Dashwood v. Magniac, (18911 3 Ch. 
300, C. A. ; Pardoc v. Pardon (1900), 82 L. T. 547. 

677. Tenant for life Impeachable.] — Senible : if a 
tenant for life impeachable for waste takes timber 
blown down by the wind, an action of trover will lie 
against the tenant for life by the owner of the first 
estate of inheritance. — Bowles’ Case (1615), 11 
Co. Rep. 79b ; 77 E. R. 1253 ; sub nom. Bowles v . 
Berrik, 1 Roll. Rep. 177. 

Annotations : — Mentd. Abraham v. Bubb (1680), 2 Frcciu. 
Ch. 53 ; iiani field v. Popliam (1701-3), Holt, K. B. 233 ; 
Carrick v. Krrington (1726), Mow. 8; Cunningham v. 
Moody (1748), 1 Ves. Sen. 174; Aston v. Aston (1749), 

1 Vos. Hen. 264 ; Doe d. Willis v. Martin (1790), 4 Term 
Hep. 39; A.-G. v. Marlborough (1818), 3 Madd. 498 ; 
Boydcll v. M’Michael (1834), 3 Tyr. 974 ; Chambers v. 
Taylor (1837), 2 My. & Cr. 376. 

678. Thinnings, etc.] — Where timber is 

blown down a t enant for life impeachable for waste 
is absolutely entitled to such parts as he w r ould be 
entitled to cut himself as thinnings, etc., also to 
the interest produced by the investment of the pro- 
duce of the rest. — Bateman v, IIotciiktn (1862), 

31 Beav. 486 ; 32 L. J. Oh. 6 ; 54 E. R. 1227. 

Annotations :— Expld. Dashwood v. Magnia'*, (18911 3 Ch. 
306, C. A. Refd. Bagot v. Bagot, Lcgge v. Leggc (1863), 
12 W. It. 35. 

679. Tenant for life unimpeachable.] — When tim- 
ber trees are blown down or severed from the inheri- 
tance, either by act of the party or of the law, <te be- 
come chattels, the whole property of them is in the 
tenant for life without impeachment of waste. — 
Bowles’ Case (1615), 11 Co. Rep. 79b; 77 E.R. 
1253 ; sub nom. Bowles v. Berrie, 1 Roll. Bop. 
177. 

Annotations : — Consd. Abraham v. Bubb (1080), 2 Freem. Ch. 
53 ; Aston v. Aston (1749), 1 Ves. Hen. 264. Refd. A.-G. 
r. Marlborough (1818), 3 Madd. 498. Mentd. Bamfleld v. 
Popliam (1701-3), Holt, K. B. 233 ; Carrick v. Krrington 
(1726), Mob. 8 ; Cunningham v. Moody (1748), 1 \ r os. Hon. 
174; Doe d. Willis v. Martin (1790), 4 Term Rep. 39 ; 
Boydell r. M’Michael (1834), 3 Tyr. 971 ; Chambers v. 
Taylor (1837), 2 My. & Cr. 376. 

680. Proceeds to be invested.] — Notwithstanding 
the popular notion to the contrary, the proceeds of 
windfalls of timber must be invested & dealt with 
as part of the corpus of the rented estate. — Bagot 
v . Bagot, Legge v. Legge (1863), 32 Beav. 509 ; 

2 New Rep. 297 ; 33 L. J. Ch. 116 ; 9 L. T. 217 ; 

0 Jur. N. a 1022 ; 12 W. R. 35 ; 55 E. R. 200. 

Annotations Refd. Dashwood v. Magniac, [1891 J 3 Ch. 306, 

C. A. ; Be Cavendish, Cavendish v. Mundy, (1877] W. N. 
198 ; Elia* v. Snowden Slate Quarries Co. (1879), 4 App. 
Cae. 454. Mentd. Be Barrington, Gamlcn r. Lyon (1886), 
33 Ch. D. 523 ; Be Maynard’s S. E., (1899J 2 Ch. 347. 

0gl # Larch trees — Sale by trustees— -Appli- 

cation of proceeds.] — An estate which comprised 
larch plantations was settled as personalty by the 
medium of trustees for sale. The trustees had 
power to pay all outgoings, & to determine what 


part of the property was corpus & what income. A 
large number of trees were blown down by extra- 
ordinary gales, & the plantations were so much in- 
jured that it became necessary to clear & replant the 
ground. The income from the plantations was 
derived from thinnings, & varied considerably ac- 
cording to the age of the trees. The trees blown 
down were about thirty-five years old, & in ordi- 
nary course would have come to full maturity in 
fifteen or twenty years, & they would then have 
been cut down & the ground cleared & replanted : 
— Held : (1) the proceeds of the sale of the larch 
trees blown down & felled by reason of the gales did 
not belong to the equitable tenant for life, but must 
be invested by the trustees ; (2) the ct., having 
regard to the average income which would have 
been derived from the plantations if no £ales had 
occurred, fixed an annual sum to be paid to the 
tenant for life out of the income, &, if necessary, the 
capital of the invested fund, subject to the right of 
the trustees to have recourse to the fund in order to 
replant the plantations. — lie Harrtbon’s Trusts, 
Harrison v. Harrison (1884), 28 Ch. D. 220 ; 54 
L. J. Ch. 617 ; 52 L. T. 204 ; 33 W. R. 240 ; 1 
T. L. R. 167, C. A. 

Annotaiim: Consd. Be Terry, Terry v. Terry (1918), 87 
L. J. Ch. 577, C. A. 


Sub-sect. 11. — Tenants in Common. 

682. Rights inter se — Cutting down trees.] — One 

of several tenants in common of a tree may main- 
tain an action against the others for cutting it 
down. — Waterman v. Soper (1698), 1 Ld. Raym. 
737 ; 91 E. R. 1393. 

Annotation : — Refd. Holder v. Coates (1827), Mood. & M. 
112. 

683. Co-heirs.] — Pltf. & deft, were co- 
heirs-at-law to an intestate. Deft, got into posses- 
sion by virtue of an ejectment, cut down some 
timber & threatened to cut down the rest. Pltf. 
sued for an injunction to stay waste : — Held ; (1) 
deft, could not be stopped from cutting timber ; 
(2) the only remedy pltf. had was to get a partition. 
— Uoodwyn v . Spray (1786), 2 Dick. 667 ; 21 E. R. 
431. 

Annotations: — Consd. Twort v. Twort (1809), 16 Vob. 128. 
Refd. Hmallnum v. Onion* (1792), 3 Bro. C. C. 621 ; 
Wilkinson v. Ilaygartli (1847), 12 Q, B. 837. 

684. Injunction to restrain cutting.} 

An injunction to stay cutting timber, when pltf. is 
tenant in common with deft, who is not possessed, 
will in general be refused. Where pltf. & deft, are 
equitable tenants in common, & the person commit- 
ting the waste has no title to the possession & is in- 
solvent, the injunction will be granted. — Smallman 
v . Onions (1792), 3 Bro. C. C. 021 ; 29 E. R. 
733. 

885 , Seizure by other.]— A., one of two 

tenants in common, felled trees & laid them on his 
own land, B., the other, entered Sc carried them 
away : — Held : (1) trespass lay against B. because 
the taking away of the trees by A. was not wrongful ; 
(2) B. might have seized them before they were 
carried off the land held in common. — Pollyks 
Case (1620), Godb. 282 ; 78 E. R. 165. 

686 . Destruction by one restrained.] — 

An estate was settled in undivided thirds on each of 
three persons for life without impeachment of 
waste, with remainders over. One of them cut 
coppice wood in the wrong months for cutting : — 
Held: (1) an interim injunction would be granted 
against cutting saplings, or any timber trees or 
underwood at unseasonable times, on the ground 
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that that amounted to destruction ; (2) otherwise 
there would be no ground for preventing waste by 
one tenant in common at the suit of another. — 
Hole v. Thomas (1802), 7 Ves. 589 ; 32 E. R. 
237. 

Annotations : — Consd. Tvvort v. Twort (1809), 16 Ves. 128. 
Difitd. Durham & Sunderland Ry. Co. v. Wawn (1840), 
4 Jur. 764. 

687. -.] — In a suit for partition be- 

tween tenants in common, pltf., tenant in fee of 
one-fourth Sc entitled to one-fourth in remainder, 
sued for an injunction to restrain defts. against cut- 
ting timber Sc ploughing ancient meadow. One of 
defts. was father of pltf. Sc occupied the premises 
with consent of pltf. & other deft. : — Held : an 
injunction would be granted on the ground that 
the father was occupying tenant of pltf. Semble : 
otherwise no injunction would be granted as be- 
tween tenants in common except in a case of destruc- 
tion. — Twort v. Twort (1809), 10 Ves. 128; 33 

K. R. 032. 

Annotation Distd. Durham & Sunderland Ry. Co. v. 
Wawn (1840), 4 Jur. 764. 

-.] — -A tenant was in posses- 
sion of lands Sc had cut trees. Pltfs. claimed to bo 
equitable tenants in common with the tenant : — 
Held: (1) deft, was only managing the property 
according to the proper course of husbandry, not 
doing that which was destructive to the property, 
Sc the ct. would not in such a case interfere between 
her Sc the other tenants in common ; (2) had she 
been doing that which would be destructive to the 
property, the ct. would have granted an injunction. 
— Arthur v. Lamr (1805), 2 Drew. & Sm. 428 ; 12 

L. T. 338 ; 02 E. R. 083. 

589 . One tenant of other.] — If A. Sc B. 

are tenants in common of a wood, Sc A. leases his 
share to B. for a term, <fc B. cuts down trees Sc com- 
mits waste, A. will be liable for half the waste. — 
Anon. (1503), Moore, K. B. 71 ; 72 E. R. 448. 

090, . .] — One tenant in common 

cannot maintain an action on the case in nature of 
waste against another tenant in common (in posses- 
sion of the whole, having a demise of the moiety 
from the first) for cutting down trees of a proper 
age Sc growth for being cut. — Martyn v. Knollys 
(1799), 8 Term Rep. 145 ; 101 E. R. 1313. 

Annotations : — Apprvd. Formings v. Grenville (1S08), 1 

Taunt. 241. Apld. Jacobs v. Sewurd (1869), L. B. 4 (.'. 1\ 
328. 


Sub-sect. 12. — Tenant in Dower. 

691. Rights of dowress.] — A testator died seised 
of certain estates, out of which his widow was held 
entitled to dower ; the heir of testator entered into 
possession of 1 lie estates Sc cut down timber, the 
proceeds of which were paid into ct. ; — Held : the 
heir had no right to denude the estate of timber as 
against the dowress, Sc the widow was entitled to 
one-third of the produce of the timber for life. — 
Bishop t\ Bishop (1841), 10 L. J. Oh. 302 ; 5 Jur. 
931. 

692. .] — In the administration by the ct. of 

an intestate’s estates, his widow, as receiver Sc 
under an order of ct., felled poles & small timber on 
the estate Sc accounted for the proceeds of sale in 
her accounts. It was admitted that she was en- 
titled in respect of her dower to one-third of the 
yearly income which had arisen or might arise from 
the purchase-money. — Dickin v. Hamer (1860), 
1 Drew. & Sm. 284 ; 29 L. J. Oh. 778 ; 2 L. T. 276 ; 
62 E. R. 387. 


Sub-sect. 13. — Tenants in Tail. 

693. Right in general — Infant.] — A guardian of a 
tenant in tail cut wood & timber on settled estate & 
converted it into personal estate : — Held : the re- 
mainderman not entitled to an injunction to stay 
the waste. — Saville (Savil) v. Saville (Savil) 
(1727), cited in Amb. 371, n. & in 2 Eq. Oas. Abr. 
704 ; 27 E. R. 246. 

Annotation :— Ref d. Glenorchy v. Bosville (1733), Cas. tan p. 
Talb. 3. 

69 4. .] — A guardian of a tenant in tail 

cut wood & timber on settled estate &; converted 
it into personal estate : — Held : the remainderman 
not entitled to an injunction to stay the waste. — 
Hussey v. Hussey (1820), 5 Madd. 44 ; 56 E. R. 
811. 

Annotations Mentd. Tooker v. Annesley (1832), 5 Sim. 
235; Tollemache v. Tollemaehc (1842), 1 Hare, 456; 
Ferrand v. Wilson (1845), 4 Hare. 344 ; Seagram v. Kniplit 
(1867), 2 Ch. App. 628. 

695. Right to timber when cut.] — A stranger cut 
trees on lands of which deft, was tenant in tail, Sc 
sold them to pltf., who lost them. Deft, found Sc 
took possession of them. In an action of trover 
against him, deft, pleaded these facts : — Held : pltf. 
could not reply de injurid sud proprid. — Canter- 
bury (Archbp.) v. Kemp (1597), Cro. Eliz. 539 ; 
78 E. R. 786. 

Annotation : — Dbtd. Cockerill v. Armstrong (1738), Willis. 1 9. 

696. Sale by tenant in tail — Effect.] — If a tenant 
in tail sells the trees to another, they are a chattel in 
the vendee Sc his exors. shall have them, but if the 
tenant in tail dies before severance, they are parcel 
of the inheritance & go with it for the benefit of the 
issue in tail, Sc the vendee cannot take them. — 
Ltford’s Case (1614), 11 Co. Rep. 46b ; 77 E. R. 
1206. 

^mmf«//ons;-Refd. Bowles’ Cose (1615), 11 Co. Hep. 77b. 
Mentd. Bradly v. Stretchy (1740), Barn. Cli. 399 ; A.-G. r. 
Duplessis (1752), 1‘ark. 144 ; Good title d. Paul v, Paul 
(1760), 2 Burr. 1089 ; Ford v. Burster (1815), 4 M. & S. 
130 ; Garland r. Carlisle (1837), 11 Bli. 421 : llellawell r. 
Eastwood (1851), 6 Exeh. 295; Klliot.tr. Bishop (1854b 
10 Exeh. 496 ; Barnett r. Guildford (1855), 11 Exeh. 19 : 
Bailey r. Stephens (1862). 12 C. B. N. S. 91 ; Delaeherais 
r. Delaeherais (1864), 4 New Rep. 501, H. L. ; Goodliardt 
v. II yet t (1883), 25 Ch. 1). 182. 

697. Rights unaffected by collateral powers.] — A 

private Act empowered trustees, with the consent 
of persons in possession or entitled to rents Sc 
profits of settled estates, to cut timber, the produce 
to be laid out in the purchase of other lands to be 
settled to the* same uses. The first tenant in tail 
being a lunatic, timber w^as cut Sc sold during his 
lunacy by authority of the committee of his estate, 
who was also a tiustee under the private Act : — 
Held : (1) the Act did not affect the rights of the 
tenant in tail to cut at common law' ; (2) the pro- 
duce of the timber was to be taken as personal 
estate Sc belonged to the lunatic’s estate, Sc not to 
the heir-at-law \ — Ex p. Clayton (1830), 1 Russ. 
Sc M. 639 ; 39 E. R. 143. 

698. .] — A will, after restraining each tenant 

for life from cutting timber, gave power to the 
exors. at any time afterwards, until some person 
entitled in possesssion to an estate tail should attain 
twenty-one years, to cut timber Sc invest the pro- 
ceeds in the purchase of land to be settled to the 
uses of the wdll : — Held : whether the power was 
imperative or permissive only, it was void in so far 
as it was in derogation of the rights of the infant 
tenant in tail, as being within the rule against 
perpetuities. — Ferrand v. Wilson (1845), 4 Hare, 
344 ; 15 L. J. Ch. 41 ; 9 Jur. 860 ; 67 E. R. 680. 

Annotations : — Diltd. Kekewich v. Marker (1851), 3 Mac. 
& G. 311 ; Briggs v. Oxford (1852), 1 Do G. M. & G. 363. 
Confd. Dasliwood v. Magnlac, f 1891 ] 3 Ch. 300, O. A. 
Reid. Dungannon r. Smith (1845-6), 12 Cl. & Fin. 546, 
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H. L. Mentd. Langdale i\ Briggs (1850), 8 Do G. M, & G. 
391 ; Carroll v. Graham (1805), 11 .Tur. N. S. 1012 ; Blr* 
mixigham Canal Co. v. Cartwright (1879), 11 Ch. D. 421. 


699* After possibility of issue extinct.] — Senible : 
a tenant in tail after possibility, who was originally 
tenant in tail before the death of her spouse, is un- 
impeachable for waste. — Bowles' Case (1615), 11 
Co. Rep. 79b. ; 77 E. R. 1253 ; mb nom. Bowles v . 
Berrie, 1 Roll. Rep. 177. 


Annotations : — Distd. Williams v. Williams (1808), 15 Ves. 

419. Consd. A.-O. v. Marlborough (1818), 3 Madd. 498. 

Reid. Abraham V. Bubb (1080), 2 Freem. Ch. 53. Mentd. 

Bam held r. Popham (1701-3), Holt, K. B. 233 ; Carrick 

v. Errington (1726), Mos. 8; Aston t\ Aston (1749). 1 

Vos. Sen. 264 ; Boydoll v. M’Michael (1834), 3 Tyr. 974 ; 

Chambers v. Taylor (1837), 2 My. Sc C r. 376. 

700, .] — An injunction to restrain waste will 

not be granted where the tenant actually has a 
“ jus in arboribu8 ” ; it is otherwise where he has 
only “ impunitatem i,” An injunction may be 
granted against a tenant in tail after possibility of 
issue extinct. — Skelton v. Skelton (1677), 2 
Swan. 170, n. ; 36 E. R. 579. 

701. S. P. Garth v. Cotton (1753), 1 Ves. 
Sen. 524, 546 ; Dick. 183 ; 3 Atk. 751 ; 27 E. R. 
1182, 1196. 


Annotations : — Apld. Paget v. Gee (1753), A mb 807. Consd. 
Williams r. Williams (J 808), 15 Ves. 419. Mentd. Stansfield 
v. Httbergham (1804), 10 Ves. 273 ; Lansdowne r. Lans- 
downe (1815), 1 Mudd. 116; Parrott v. Palmer (1834), 
3 My. & K. 632 ; Johnstone v. Hall (1856), 2 K.&J, 414 ; 
Vincent v. Spicer (1856), 22 Beav. 380 ; Turner i\ YVrJghl 
(1860), John. 710 ; Bagot i\ Bagot, Loggo i\ Legge (1863), 
32 Beuv. 509 ; Sawyer v. Goodwin (1807), 36 L. J. Ch. 
578 ; Bireli-Wolfe v. Birch (1870), L. K. 9 Eq. 683 ; lie 
Cavendish, Cavendish v. Mundy, 11877] W. N. 198 ; 
Phillips r. Ho inf ray (1883), 24 Oh. J). 439, C. A. ; Phillips 
r. Homfray, (18921 1 Ch. 405, C. A.; A.-G. v. Glossop, 
11907] 1 K. B. 163, C. A. 


702. -.] — A tenant in tail after possibility of 

issue extinct may be enjoined from committing 
waste in cutting timber. Only waste which might 
deface the seat was restrained ; trees marked out 
by the ancestor for payment of his debts were 
allowed to be felled. — Abrahall (Abraham) v. 
Bubb (1680), 2 Swan. 172 ; 2 Show. 69 ; Freem. 
Ch. 53 ; 2 Eq. Cas. Abr. 757 ; 36 E. R. 581. 

Annotations Consd. Garth v. Cotton (1753), 3 Atk. 751; 
Williams v. Williams (1808), 15 Ves, 419. Reid. Aston v. 
Aslon (1749), 1 Ves. Sen. 264. 


703. .] — On a motion for an injunction to 

restrain waste in cutting timber against a jointress 
tenant in tail after possibility extinct, she was re- 
strained from wilful waste in the site of the house. — 
Cooke v . Whaley (Winford) (1701), 1 Eq. Cas. 
Abr. 221, pi. 2, 400, pi. 5 ; 21 E. R. 1004, 1132. 

Annotations : — Consd. Aston v, Aston (1749), 1 Ves. Sen. 


704. .J — A woman tenant in tail after possi- 
bility of issue extinct was restrained from com- 
mitting waste in cutting down trees, which stood 
in defence of the house, & fruit trees in the garden ; 
but for some turrets of trees, which stood a land’s 
length or two from the house, the ct. would grant 
no injunction, because she had by law power to 
commit waste, & yet notwithstanding, she was 
restrained in the particulars aforesaid because 
that seemed to be malicious. — Anon. (1704), 
Freem. Ch. 278 ; 22 E R, 1209. 

705. .] — By settlement before marriage the 

husband’s estate was conveyed to trustees to the 
use of the husband for life sans waste, remainder 
to trustees to preserve contingent remainders, re- 
mainder to the use of the wife for life for her join- 
ture & in bar of dower, remainder to the first & 
other sons of the marriage in tail male, remainder 
to the first & other daughters in tail male, re- 
mainders to the heirs of the body of the husband & 
wife, remainder to the right heirs of the husband. 
The wife survived the husband, & had no issue, & 
after possibility of issue by the husband extinct : — 


Held : (1) she was tenant in tail after possibility, 
etc. ; (2) she was unimpeachable for waste, & 
entitled to the property of the timber when cut by 
her. — Williams v. Williams (1810), 12 East, 209’; 
104 E. R. 81. 

706. Tenant in tail restrained from barring issue.] 

— Held : the Duke of Marlborough for the time 
being, was, under 5 Anne, c. 3, bound to maintain 
Blenheim House, Sc was not, therefore, at liberty to 
cut trees, which were essential to its ornament or 
shelter. 

A tenant in tail, restrained by stat. from barring 
issue & those in remainder, is not, for that reason, 
within the principle of equitable waste. — A.-GL r. 
Marlborough (1816), 3 Madd. 498 ; 56 E. R. 588. 

Annotations : — Consd. Turner v. Wright (I860), 2 Do G. F. 

Sc. J. 234. Refd. lie Marlborough's Parliamentary Estate* 

(1891), 8 T. L. It. 179. Mentd. lie Bolton Estutes, Russell 

v. Meyrick, [1903] 2 Ch. 461, O. A. 

707. Express restriction on cutting on all tenants 
in tail is invalid.] — Mildmay v . Mildmay, No. 819, 
post . 

708. Restriction on cutting timber for specified 
period determined by barring entail.]-- A testator be- 
queathed a sum of stock upon trust during a speci- 
fied period to lay out the dividends in repairing the 
houses on two farms, it being his desire that on no 
account should the timber of such farms be cut 
down during a specified period, on pain that the 
person so cutting such t imber should lose all interest 
in the estates as if he were dead, & upon trust to pay 
the simp lus of the dividends equally among the per- 
sons for the time being in possession of the estates 
under his will during continuance of the trust, & 
immediately after expiration thereof to transfer the 
fund in moieties to persons in possession of the 
farms respectively. Testator then devised each of 
the farms to the trustees in strict settlement. The 
tenants for life Sc their eldest sons barred the entail 
in the farms Sc resettled same, Sc applied for pay- 
ment out of ct. of the fund, before the end of the 
period :—Held : ( 1 ) the restriction against cutting 
timber had been determined by barring the entail ; 
(2) the fund being intended for the benefit of the. 
persons barring the entail, the period for enjoyment 
of the capital of the fund had been accelerated by 
barring the entail . — He Col son’s Trusts (1853), 
Kay, 133 ; 2 Eq. Rep. 257 ; 23 L. J. Ch. 155 ; 2 
W. R. Ill ; 69 E. R. 57. 

709. Malicious waste.] — Defts. were tenants in 
tail in possession Sc pltf. tenant in tail in remainder 
of a settled estate. On an application by pltf. 
showing that defts. were stripping the land of trees 
for the supposed purpose of destroying the value of 
pltf.’s property, an injunction was granted to re- 
strain the cutting of timber or timberlike trees on 
the estate. — Neale v. Cripps (1858), 4 K. Sc ,T. 472 ; 
32 L. T. (). S. 251 ; 70 E. R. 197. 

Annotation Consd. Lowndes v. Bettle (1804), 3 New Rep. 

409. 


Sub-slut. 14. — Tenants of Timber Estates. 

710. Timber estates — Exception to general rule.] 

— To the rule that a tenant for life impeachable for 
waste cannot cut down timber trees there is an ex- 
ception in favour of owners of timber estates, that 
is, estates which are cultivated merely for the pro- 
duce of saleable timber Sc where the timber is cut 
periodically (Jessel, M.R.). — Honywood v. Hony- 
wood (1874), L. R. 18 Eq. 306 ; 43 L. J. Ch. 652 ; 
30 L. T. 671 ; 22W.R.749. 

Annotations Consd. Dashwood r. Magniae, [1891] 3 CJi. 
306, C. A. If his |Sik George Jkssel’s] observations are 
confined to estates, the trees on which, though timber, 
may by virtue of a local usage be out periodically when 
grown in woods, with a view to ensure a succession of 
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timber & to preserve such woods, 1 see no reason to dissent 
from him ; but if he intended to go further, he may have 
gone too far (Lixdlry, L.J.) ; Rardoc v. Pardoe (1900), 
82 L. T. 547. 

711. Right to cut in due management.] — As be- 
tween tenant for life Sc remainderman in a question 
of waste of an estate, which was almost all wood- 
land : — Held : the tenant for life entitled to cut 
timber fit & proper to be cut Sc felled in the course 
of a due Sc husbandlike management of the woods. 
— Bridges v . Stephens (1817), 2 Swan. 170 ; 36 
E. K. 675. 

712. Periodical cutting. y—A tenant for life under 
a will of an estate, upon which were extensive woods 
consisting principally of beech trees, during her life 
annually cut Sc sold a large quantity of the beech 
trees, together with a small quantity of oak, elm, & 
ash growing in the woods, Sc applied the proceeds to 
her own use. The tenant for life had no express 
power to cut timber except for repairs, Sc by the 
custom of the county beech was timber. It was 
proved that the mode of cutting adopted by the 
t enant for life was in accordance with local usage Sc 
with the practice of testator & his predecessors : — 
Held (Kay, L.J., diss .) : the tenant for life had not 
committed waste in cutting the timber, Sc was 
entitled to the proceeds. — Dashwood v. Magniac, 
1 1891] 3 Ch. 300 ; 60 L. J. Ch. 800 ; 66 L. T. 811 ; 7 
T. L. R. 629, O. A. 

Annotations : — Consd. Pardoe r. Par doe (1900), 82 L. T. 
547. Expld. & Apld. Re Trevor- Bat ye 's Settlement, Bull 
r. Trevor-Batye, 11912] 2 Ch. 339. Mentd. Jie Chaytor, 
11900] 2 Ch. 804 : Cha>tor v. Trotter (1902), 87 L. T. 33, 
C. A. ; Rc Hall, Hall v. Hall, 11916J 2 Ch. 488. 

713 . Rents & profits.] — By a marriage 

settlement made in 1902 personal property of the 
wife was settled upon usual trusts, the wife taking 
1 he first life interest, & power was given to the trus- 
tees to sell any part of the trust premises Sc invest 
the proceeds in purchase of freehold lands to be con- 
veyed to the trustees upon trust for sale, A until sale 
the trustees w ere to pay rents A profits to the person 
to whom the income of the trust- premises invested 
in the purchase thereof would have been payable, if 
such investment had not- been made. In 1904 the 
trustees exercised this power A purchased an estate 
in the county of Buckinghamshire, having a large 
number of beech trees on it. In t he proper manage- 
ment of the estate the trustees had recently cut A 
sold a number of beech trees : — Held : the proceeds 
of sale arising from periodical cuttings, after de- 
ducting the expense of replanting & fencing incurred 
in a proper course of management, were net 
“ profits ” of the estate within the settlement, A 
payable to the tenant for life . — He Trevor-Batye’s 
Settlement, Bull v. Trevor-Batyk, [1912] 2 Ch. 
339 ; 81 L. J. Oh. 646 ; 107 L. T. 12 ; 56 Sol. Jo. 
615. 


Sub-sect, 15. — Trustees and Equitable Tenants 

for. Life, etc. 

714. Interest passing — Right to cut.]— A testator 
devised his real estates to trustees in fee in trust for 
certain persons in succession, A bequeathed his 
personal estate to the trustees in trust for certain 
other persons in succession. He directed that the 
t imber or wood which should be upon his real estates 
should be from time to time made use of for repair- 
ing the houses thereon or otherwise for the benefit 
A advantage of his estates, or that same should be 
sold & the proceeds applied in the same manner as 
his personal estate : — Held : (1) the devise of the 
real estates carried the underwood ; (2) the trus- 
tees, leaving sufficient timber on the estate for re- 


pairs, might cut down such timber as was of proper 
growth & not standing for shelter or ornament, but 
were not entitled to cut underwood. — Butler v . 
Borton (1820), 5 Madd. 40 ; 56 E. R. 809. 

Annotations i : — Consd. Silvester v. Bradley (1842), 13 Sim. 

75. Mentd. Hughes v. Kades (1842), 11 L. J. Oh. 297. 

715 . When It ceases.] — In the circum- 

stances ot Butler v. Borton (No. 714, ante) : — Held : 
the direction or trust respecting timber & wood on 
the estates was not perpetual, but ceased on the in- 
heritance vesting in possession in adult persons. — 
Silvesters. Bradley (1842), 13 Sim. 76 ; 11 L. J. 
Ch. 365 ; 60 E. R. 29. 

716. Trust to raise fund — Onus of charge & in- 
terest — Tenant for life & remainderman.] — Limita- 
tion of estates to successive tenants for life, with re- 
mainders in tail, subject to a term vested in trus- 
tees, the trusts of which were, in the first place, by 
cutting & selling timber of full growth, or by de- 
mising, mtging., or selling the estate (except the 
mansion house) for all or any part of the term, or 
by all or any of the ways or any other reasonable 
ways, to raise £30,000, & pay same to the parties 
therein mentioned: — Held : (1) as between the 
tenants for life not impeachable for waste Sc the 
remaindermen, the corpus of the estate must bear 
the charge ; (2) the interest of the charge must be 
paid by the tenant for life in possession, who, in the 
meantime, was entitled (as part of the profits of the 
estate) to the timber, which, as such tenant for life, 
he had a right to cut. 

The trustees of the term in such a case have not 
an unlimited discretion to raise the charge in such 
manner as they may think fit ; & it does not follow 
that, because their discretion in the mode of raising 
the charge has been honestly exercised, the charge 
will be left to be finally borne by those parties upon 
w hom their act might chance to throw r it. To a bill 
by one of the successive tenants for life under the 
limitation against the trustees of the term, & the 
tenant for life in possession, to restrain the trustees 
from raising the £30,000 by sale- or mtge. of the 
estate until the timber of full growth (of which it 
was alleged that a large quantity was standing on 
the estate) had been cut & applied towards that 
purpose, demurrers were allowed. — M arker r. 
Kekewich (1850), 8 Hare, 291 ; 19 L. J. Oh. 492 ; 
14 Jur. 544 ; 68 E. R. 372. 

Annotation : —Consd. Re Bute, Bute v. Ryder (1884), 27 

Ch. D. 190. 

717. Discretionary power — Settle- 

ment.] — By a settlement certain estates, consisting 
of a mansion house & other premises, were limited 
to the use of trustees for a term of one thousand 
years without impeachment of waste, save only the 
cutting of ornamental timber, & subject to the term 
to the use of the settlor for life without impeach- 
ment of waste save as aforesaid, then to the use of 
A. B. Sc his assigns for life without impeachment of 
waste save as aforesaid, with divers limitations 
over. The trusts of the term were, in the first place, 
by cutting, felling, selling, Sc converting into money 
all or any part or parts of the timber standing Sc 
growing bn the lands, which should be of full & ripe 
growth & not ornamental to the mansion or pleasure 
grounds attached thereto or any of the views or 
prospects of same, of which timber it was declared 
that enough of the most ornamental should always 
remain to preserve the beauty of the place unim- 
paired, or by demising, mtging., or selling the pre- 
mises comprised in the term or any part or parts 
thereof, save Sc except the mansion house & certain 
other j) remises therein mentioned, or by all or any 
of the ways Sc means to levy Sc raise the sum of 
£10,000 for the settlor, Sc after the death of the 
settlor in like manner to levy Sc raise two sums of 
£10,000 each for other parties : — Held : (1) the 
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trustees had a discretionary power to enter on the 
estates & cut fit & proper timber, & apply the pro- 
ceeds in discharge or the sums directed to be raised ; 
(2) the ct. would protect them in the exercise of 
that power, there being an absence of all mala tides, 
or or any wanton or unreasonable exercise of dis- 
cretion ; (3) an injunction was granted at the suit 
of the trustees restraining A. B., the tenant for life 
in possession, from cutting the timber on the estates 
on the ground that his doing so would interfere 
with the discretionary power vested in the 
trustees. 

Exemption from liability to waste annexed to a 
life estate is a special power in the tenant for life to 
appropriate part of the inheritance, &in this case : — 
Held : it was by the terms of the settlement made 
subordinate to the discretionary power conferred on 
the trustees. — Kekewich v. Marker (1851), 3 
Mac. & O. 311 ; 21 L. J. Oh. 182 ; 17 L. T. O. S. 
193; 16 Jur. 687 ; 42 E. R. 280, L.C. 

Annotations : — Reid. Briggs r. Oxford (1851), 5 Do O. & Sm. 

150. Mentd. Dashwood v. Magntac (1891), 60 L. J. Ch. 

809 , C. A. 

718. — Will — Sale.] — A testator by 
his will devised all his real estates to trustees for 
ninety-nine years without impeachment of waste, 
&, subject thereto, to the use of his son for life with- 
out impeachment of waste, with remainder to the 
use of nis granddaughter for life without impeach- 
ment of waste, with remainder to her first & other 
sons in tail, etc. The trustees of the term were, in 
the event of his personal estate being deficient, to 
raise money to pay debts & legacies. The will con- 
tained an express provision against cutting down 
any timber on the estates, except for necessary re- 
pairs, until the granddaughter should attain twenty- 
one, when the trustees were empowered to cut such 
timber “ as they shall think fit,” & to sell & pay the 
proceeds to the granddaughter. The son entered 
into possession & died before the granddaughter at- 
tained twenty-one. She then became tenant for 
life. Some time afterwards, after she attained her 
majority, the trustees sold the term by auction in 
order to pay debts. It was stated in one of the con- 
ditions of sale that the estate was sold subject to 
any rights under the provisions in the will : — Held : 
(1) the will created no obligatory trust in favour of 
the granddaughter, but the power to cut was merely 
discretionary, to be exercised in a proper state of 
circumstances such as that of the granddaughter 
attaining twenty-one in her father’s lifetime ; (2) 
the purchaser was entitled to timber standing at the 
t ime of sale. — Watungton v. Waldron (1853), 4 
J)e G. M. & G. 259 ; 23 L. J. Oh. 713 ; 22 L. T. O. 8. 
207 ; 18 Jur. 317 ; 2 W. R. 120 ; 43 E. R. 506, 
L.C. & L.JJ. 

719 . Settlement by reference.] — The trus- 

tees of a settlement had vested in them ( inter alia) 
a power to cut timber, but had no legal est ate except 
t o preserve contingent remainders. The first tenant 
for life devised his own estates to other trustees in 
fee simple, to the same uses & subject to like powers 
as the settled estates stood limited : — Held : the 
powers for the devised estates were exercisable by 
the trustees of the settlement, & not by the trustees 
of the will, who were mere conduit pipes for transfer 
of property passing by the will. — Taylor v. M fles 
(I860), 28 Beav. 411 ; 3 L. T. 115 ; 6 Jur. N. S. 
1063; 54 E. R. 424. 

720. Trustees taking estate pur autre vie — Pro- 
perty In trees cut down.] — Certain lands together 
with the woods were conveyed to pltfs. under a 
marriage settlement, which the ct. construed as 
giving them an estate pur autre vie. Deft., a 
stranger, cut trees by order of the husband of the 
tenant for life & carried them away : — Held : pltfs. 
could not claim trover against deft, for the trees, 
since, while they had a certain property in the trees 


while standing, that property ceased when they 
were cut down. — B laker v . Anscombe (1804), 1 
Bos. & P. N. R. 25 ; 127 E. R. 366. 

721. Construction of trust deed as to cutting tim- 
ber.] — A grant to trustees on a charitable trust pro- 
hibited the trustees from cutting timber for forty 
years except such as should be wanted for the neces- 
sary repairs of materials, etc., & other appurte- 
nances belonging to the estate, & except certain 
slabs & tillers of oak as should be necessary for 
better selling the underwood, & after expiration of 
the forty years empowered the trustees to cut as 
they should think nt. On an information against 
the trustees: — Held: (1) the trustees were not 
restrained after expiration of forty years from cut- 
ting for purposes of repairs, nor from cutting tim- 
ber on one part of the estate for repairs on another 
part, nor from selling timber when cut. & applying 
the proceeds in necessary repairs, so long only as 
they cut no more timber on the whole property than 
the repairs on the whole property required ; (2) the 
power of cutting slabs & tillers still continued with 
the qualifications annexed to it. — A.-G. v. Geary 
( 1817), 3 Mer. 513 ; 36 E. R. 197. 

Administration of charitable property, see. 
generally , Charities. 

722. Cutting by cestui que trust — Consent of trus- 
tees.] — A testator devised an estate to trustees, giv- 
ing them the legal estate, upon trust to pav the 
rents to or permit same to be received by A. for 
life with remainders over. A. took possession of the 
estate, & the trustees acquiesced for four years. A. 
cut timber which, it was alleged, was cut in proper 
management of the estate. In an action by the 
trustees to recover the deeds & receive the rents : — 
Held : (1) it was A.’s duty not to cut timber with- 
out the consent of the trustees ; (2) ho should not 
mix his own timber & timber belonging to the es- 
tate ; (3) the proceedings by the trustees would be 
restrained on undertakings being given by him 
(inter alia) not to cut. timber without their consenl . 
— Denton v. Denton (1844), 7 Beav. 388 ; 3 L. T. 
O. S. 98 ; 8 Jur. 388 ; 49 E. R. 1115. 

Annotation Consd. Powys r. Blagrave (1851), Kay, 495. 

723. Estate purchased by trustees — Right of 
cestuls que trust.] — A residue was bequeathed in 
trust to be laid out in real estates, to be settled to 
the same uses as estates devised to the trustees for 
life successively without impeachment of waste, 
with various limitations in strict settlement, all the 
estates for life being without impeachment of waste. 
Sc the ultimate remainder in fee. The trustees laid 
out part of the fund in an estate with a considerable 
quantity of timber upon it: — Held: (1) taking 
that to be a sound exercise of discretion, the first, 
tenant for life could not cut the whole ; (2) equit- 
able waste has not. been extended beyond trees 
planted or growing for ornament, as in avenues or 
vistas, to timber merely ornamental, viz., an exten- 
sive wood. Qu. : whether, if the trustees were not 
by their character prevented from taking any bene- 
fit, the tenant for life might, have any, Sc what pro- 
portion, of the timber, & how the excess was to be 
disposed of. — Burges v. Lamb (1809), 16 Ves. 174 ; 
33 E. R. 950. 

.• — Reid. Oholmcley v. Paxton (1825), 3 

207 ; Davenport v. Davenport (1863), 33 L. J. Oh. 

Mentd. Londesborousrh v. Somerville (1854), 19 

295 ; Dashwood r. Magniac, [1891] 3 Ch. 306, C. A. 

724. Rights of equitable tenant for life.] — -A 

tenant for life without impeachment of waste, in 
order to preserve the timber, assigned for valuable 
consideration to the trustees of the settlement all 
timber & timberlike trees then growing & being, A 
which should thereafter grow & be, upon the estate : 
— Held : ( 1 ) this included not only wood which was 
considered timber everywhere, as oak, ash Sc elm, but 
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classes of owners : Sub-sects . 15 & 10. Sect 3 : 
S ub-s e cts. 1, 2, 3 & 4.] 

w ood which w as timber by the custom of the county ; 

(2) it was proper that the wood should be properly 
thinned & that the thinning should be employed & 
used on the estate for fencing & other matters ; 

(3) such thinnings, & the rights of determining 
vs hat were proper thinning, belonged to the trus- 
tees ; (4) an injunction against cutting timber & 
timberlike trees should be granted against the 
tenant for life. — Gordon r. Woodford (1859), 27 
Beav. 003 ; 29 L. J. Oh. 222 ; 1 L. T. 200 ; 0 Jur. 
N. S. 59 ; 54 E. K. 239. 

725. Settlement — Right of infant tenant in tail — 
Perpetuity.] — Timber on an estate in strict settle- 
ment, if regarded as part of the inheritance, is yet 
not preserved from alienation during infancy of the 
tenant in tail ; & the settlor cannot superadd to the 
tenancy in tail a provision which would render the 
timber inalienable during such infancy. If the 
power of trustees to cut timber for the purposes of 
the settlement be permissive only, not imperative, 
it is at least concurrent with the right of the infant 
tenant in tail to the timber, &, to the extent in 
which it derogates from that right, if is liable to the 
objection of creating a perpetuity. Exors, cutting 
t imber upon a supposed trust, afterwards held to be 
void, might be personally chargeable in ecpiity as 
trustees for the owner of the timber, if they acted 
fraudulently or retained the proceeds of the timber, 
or gained any benefit by it ; but not if they acted 
by mere mistake, & held no part of the proceeds in 
their hands. In the latter case t he exors. might be 
regarded in equity as strangers who, under a mis- 
taken supposition of right, had done a legal w rong, 
for which there was a legal remedy. — F errand v. 
Wilson (1845), 1 Hare, 344 ; 15 L. J. Ch. 41 ; 0 
Jur. 800 ; 07 E. R. 080. 

Annotations Eistd. Kckewirh r. Marker (1851), 2 Mae. & 
G. 311 ; Brings v. Oxford (1852), 1 i)e O. M. & G. 303. 
Consd. Dasliwood r. Magniac, 11891] 3 Cli. 306, C. A. 
Mentd. Dungannon r. Smith (1843*0), 12 Cl. Fin. 546, 
II. L. ; Langdale r. Briggs (1856), 8 Ue G. M. & (5. 391 ; 
Carroll v. Graham (1865), 11 Jur. N. S. 1012 ; Birmingham 
Canal Co. v. Cartwright (1879), 11 Ch. i>. 421. 

726. Incumbrances — Relief of inheritance.] 

— By a settlement, dated 1832, certain real estates 
were vested in trustees in fee, upon trust to keep 
dow n interest upon incumbrances affecting the; es- 
tates out of the rents, & by lntges. & sales to raise 
moneys towards the discharge of the principal, & 
subject thereto, upon trust for O. for life, with re- 
mainder in trust for his son II. for life without im- 
peachment of w aste*, but subject to the pow'er there- 
inafter given to the trustees to fell timber, with 
remainder in trust for the first & other sons of tho 
son of II. in tail male, wit li remainder in trust for 
tiie heirs & assigns of O. in fee. Power was then 
given to the trustees at any time or times thereafter, 
so long as there should he any incumbrances upon 
the estates (but. after the deat h of ()., not without 
f lie consent of the son, H., if living, in writing), to 
fell timber upon the estates, & to apply the pro- 
ceeds in discharge of the incumbrances. After the 
death of O. the son claimed the right to fell timber 
apply the proceeds for his own use, & gave notice 
to the trustees that it was his intention not to 
consent to any sale of timber by them under their 
power. Upon bill tiled by the trustees for an in- 
junction to restrain the son from preventing the 
sale of timber by them so long as there were incum- 
brances upon the estate : - Held : (1) the timber 
growing upon the estate during the life of deft., the 
son, was to^be applicable, not to his own purposes, 
hut to relieve the inheritance from the incum- 
brances ; (2) the power to fell tun her given to the 
-trustees was not void as an infringement of the law 
against perpetuities.— Briggs v. Oxford (Earl) 


(1852), I De G. M. & G. 363 ; 21 L. J. Ch. 829 ; 18 
L. T. O. S. 341 ; 10 Jur. 558 ; 42 E. R. 592, L.JJ. 

Annotation : — Mentd. Re Stamford & Warrington, Payne r. 

Grey, (1912] 1 Ch. 343, C. A. 

727. Devise by will — Codicil — Trust to let & In- 
vest — Revocation.}— A will devising estates for life 
without impeachment of waste is not revoked by a 
codicil directing the trustees to let until the tenant 
for life marries, by leases under which the lessees 
shall be impeachable for waste, & the rents are 
to be accumulated & invested in land ; & the tenant 
for life remains entitled to the timber. — -Lushing- 
ton v. Boldero (1815), Coop. G. 210 ; 35 E. R. 
536. 

Annotation : — Mentd. Clcoburoy r. Beckett, Clcoburcy v. 

Turner (1851), 11 Beav. 583. 

728. Management generally.] — Timber growing 
amongst undemood must he cut down not to preju- 
dice the un demood, especially where undemood 
bears a great price, etc., & : — Held : such cutting was 
too much for a trustee to do, & an injunction must 
be granted to stay w aste (Lord Hardwicke, C\). — 
Knight v. Duplessis (1751), 2 Yes. Sen. 360 ; 28 
E. R. 230. 

Annotations Consd. Burgess v. Lamb (1809), 16 Vos. 174. 

Lord Hardwicke’s opinion Is material, that it is not 

waste to out timber, where necessary for the growth of 

the underwood, in which it is situated (Lord Etdon, l\). 

Refd. Dasliwood v. Magniac, 11891] 3 Ch. 306, C. A. 

729. Ornamental timber.] — The case of a trust or 
restriction created for preservation of ornamental 
timber is not like a trust for purposes of benevolence 
(as to which the objects are unlimited, & no stan- 
dard can be found), but semble is a trust or re- 
striction which the ct. will endeavour to execute or 
enforce. 

Semble : (1) there are cases in which the ct. may 
execute a trust for the application of money to pur- 
poses of taste or ornament, &, in so doing, may, in 
the absence of any prescribed standard, or if the 
standard be more or less indefinite, act upon 
opinions of persons who are consulted by others in 
such matters, as if, acts in other cases upon opinions 
of persons of science ; (2) the ct. may more readily 
act in enforcing a restriction on exercise of the legal 
power in a matter of taste or ornament, where the 
restriction is connected with a trust, than in the 
common law r case of equitable waste in the absence 
of anv such trust. — Marker?’. Marker (1851), 9 
If are, 1 ; 20 L. J. Ch. 240 ; 17 L. T. O. S. 170 ; 15 
Jur. 003 ; 08 E. R. 389. 

Annotations : — Refd. Micklcthwuit r. Mleklo1hwu.it (1857), 

20 L. J. Cli. 721 (Wood, V.-C.) ; Ashby v. Hiueks (1888), 

58 L. T. 557 ; Stafford v. Sutherland (1892), 36 Sol. Jo. 3S1. 

730. .] — Trustees in whom an estate is 

vested ought not to cut down ornamental trees 
alleged to he prejudicial, without first applying to 
the parties beneficially interested for their assent, 
or to the ct for its authority ; & the onus of show - 
ing that the trees are prejudicial lies on the trustees. 
A perpetual injunction was granted against trustees, 
who cut down three ornamental trees. & failed in 
proving, to the satisfaction of the ct., that they were 
prejudicial to the residence. A bill filed against 
trustees & the tenant to prevent equitable waste 
w r as dismissed with costs as against the tenant, it 
not being shown that he had committed or intended 
to commit any waste, though some had been com- 
mitted by the trustees at his request.— Campbell 
v. Allgood (1853), 17 Beav. 023 ; 51 E. R. 1177. 

731. Trustee taking advantage of his position.] — 
A. seised in fee of land demised the premises to 
trustees, B., C., & I)., for five hundred years in trust 
to pav debts & for a charity. B., one of the trus- 
tees, being in possession, & as a receiver appointed 
by the ct., cut down £1,000 worth of timber, D., one 
of the other trustees, consenting : — Held : B., the 
trustee for the charity or as receiver, ought not to 
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have taken advantage of his having possession, 
without which he could not cut down the timber. — 
Bays v. Bird (1728), 2 P. Wms. 397 ; 24 E. R. 784. 

Trustees not being able to purchase trust pro- 
perty, see Trusts A Trusters. 

732. Assignment by trustee — Omission of “ with- 
out impeachment of waste.”] — A trustee had vested 
in him a term of five hundred years without im- 
peachment of waste. For the purpose of his trust 
he sold A conveyed it by grant A demise, omitting 
the words “ without impeachment of waste ” : — 
Held : the estate of the purchaser was unimpeach- 
able for waste. — Beaumont v. Salisbury (Marquis) 
(1854), 19 Beav. 198 ; 3 Eq. Rep. 389 ; 24 L. J. Oh. 
94 ; 24 L. T. O. S. 186 ; 1 Jur. N. 8. 458 ; 52 E. R. 
325. 

Annotation : — Mentd. Lewis v. Itccs (1830), 3 K. & J. 132. 

733. After death of trustees.] — Hewett v. 
ITewett, No. 832, post 


Sub-sect. 10. — Vendors and Purchasers. 
See , also, 8ect. 3, post. 

734. Purchaser before completion— Injunction.] 

—An injunction was granted to restrain deft., who 
had contracted to purchase an estate A had ob- 
tained possession from the tenant, from cutting 
limber. — Orookford v. Alexander (1808), 15 Ves. 
138 ; 33 E. R. 707. 

Annotation Retd. Lowndes r. Bct-tle (1804), 3 New Hop. 
409. 

735. — .] — An injunction to restrain cut- 

t ing timber was granted against a purchaser, who 
had not paid his purchase-money. — Oasamajor v. 
Strode (1823), 1 Sim. & St. 381 ; 57 E. R. 152. 

n .— Refd. lie Oorcn (1838), 2 Jur. 391. 


Sect. 3 CONTRACTS RELATING TO TREES 

AND TIMBER. 

Sub-sect. 1 . — Application of Statute of Frauds 
and Sale of Goods Act, 1893 (<\ 71). 

See Nos. 285, 286. 289, 290, ante. 


Slips ect. 2 . — Con sthuctjon. 
See Nos. 801 — 810, post. 


Sub-sect. 3.— Effect of Sale. 

730. Effect of sale.] — The effect of sale is to sever 
the trees from the inheritance before physical 
severance. — Stukklry r. Butler (1615), Hob! 168 ; 
80 E. R. 316. 

Annotations : — Consd. Cardigan r. Armitattn (]X23), 2 li. tk <\ 
197. Mentd. Foote r. Berkley (1660), O’Bridg. 527 ; 
Jones r. dierney (1680), Free in. K. B. 530 ; Ciidlip r. 
Randall (1696), 11 Mod. Rep. 14 ; Fisher v. Wigg (1699), 
1 Ld. Raym. 622; Idle r. Cooko (1705), 2 Ld. Uayjn. 
1144 ; Bradley r. Peixoto (1797), 3 Ves. 324 ; Burton v. 
Barclay (1831), 7 Bing. 745 ; Hardwick r. Hardwick 
(1873), 42 L. J. Oh. 636. 


Sub-sect. 4. — Remedies for Breach. 

737. Sale of timber — Specific performance.] — 

Semblc : although purchasers of timber may be 
entitled, in some cases, to insist upon delivery of 
the specific timber contracted for A to enforce it by 
suit for specific performance, a special case is re- 
quired for the purpose, A the ordinary remedy of 
such purchasers is in damages (Turner, V.-C.).— • 
Marker v. Marker (1851), 9 Hare, 1 ; 20 L. J. Ch. 
246 ; 17 L. T. O. S. 1 76 ; 15 Jur. 663 ; 68 E. R. 389. 

Annotations: — Mentd. Mioklethwait v. Micklethwait (1857), 
26 L. .1. tih. 721 ; Ashby v. Ilineks (1888), 58 L. T. 557 ; 
Stafford r. Sutherland (1892), 36 Sol. Jo. 381. 

738. Specific performance — Error — Abatement.] 

-Specific performance enforced against trustees 
for infants upon the mere mistake of their agent 
without fraud, etc., but the relief adapted to the 
justice of the case, viz., the purchase being of wood 
upon a gross valuation, without regard to the quan- 
tity of land, an abatement for a deficiency of quan- 
tify, from erroneously inserting the hedges & fences, 
not included in the purchase, was directed with 
reference to land merely, not woodland. — Hill v. 
Buckley (1811), 17 Ves. 394 ; 34 E. R. 153. 

Annotations : — Expld. Wheatley v. Slade (1830), 4 Sim. 126. 
Consd. Crompton r. Melbourne (1832), 5 Sim. 353 ; Jones 
v. Evans (1818), 12 L. T. O. S. 24; Durham r. Legurd 
(1865), 34 Beav. 611 ; lie. A spinal 1 & Powell's Contract 
(1880), 5 T. L. R. 116. 

739. Contract for purchase of timber to be cut & 
removed — Repudiation — Injunction — Specific per- 
formance.] — Pltfs. entered into a contract with deft, 
for purchase of certain timber growing on his pro- 
perty. By the contract they were to have the right 
to enter upon the property, cut the timber, & saw 
if up thereon, to erect sawmills, & to remove the 
timber, A deft, was to give free exit for all timber 
to hard roads A free sites for sawmills. Pltfs. 
erected a sawmill A commenced to cut timber, saw 
it up, A remove It. Deft, repudiated the contract 
A forcibly ousted pltfs. A their men from the estate. 
Pltfs. brought an action against deft-., asking for 
an injunction restraining him from preventing due 
execution of the contract, A for damages. Deft, 
contended, inter alia , that the claim for an injunc- 
tion was equivalent- to a claim for specific perform- 
ance, A that the et. would not grant specific per- 
formance of'such a contract, but would leave j)lt.fs. 
to their remedy by way of damages : — H eld ; (1) 
although the et. might be unable to compel pltfs. to 
cut the timber if they refused to do so, it had juris- 
diction to give them relief by way of specific per- 
formance ; (2) the injunction ought- to be granted. 
— Jones (James) A Sons, Ltd. v. Tankervillf 
(Earl), [1909] 2 Ch. 440 ; 78 L. J. Ch. 674 ; 101 
L. T.202 ; 25T.L.R.714. 

Annotation: — Refd. Hurst, v. Picture Theatres, [1915] 1 
K.B. 1,C. A. 

740. Timber estate — Misrepresentation as to size— 
Specific performance.] — Bill by a vendor for specific 
performance of a contract to purchase a timber 
estate, where the particulars of sale described it as 
comprising a certain wood “ with upwards of 65 acres 
of fine oak timber trees, the average size of which 
approached 50 ft.,” A in the particulars of the lot 
described it only as “ 65 acres, 2 roods, A 12 perches 
of growing timber.” It appeared on the evidence 
for pltf. that the average size of the trees was about 
35 ft., but on that for deft, that it was only about 
22 ft. ; A deft, alleged that it was sold at a time 
when he had no means of seeing the wood, A that he 
relied on the particulars of sale : — Held : (1) as the 
representation in the particulars of sale had proved 


PART IX. SECT. 3, SUB-SECT. 3. 

736 i. Effect of sale .] — Trees being at- 
tached to the earth are included in the 
legal incidents ot the land & pass to the 


transforree under a deed of sale of the 
land in which they stand, unless a 
different intention is expressed or neces- 
sarily implied. No such intention is 
necessarily implied because the trees 


are mtged. prior to the sale & no men- 
tion of the mtge. is made in the 
Bale-deed. — P anthtranu Sheshagir r. 
Bhimrav Kkshav Hiraijkir (1897), 
I. L. R. 22 Bom. 610.— IND. 
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Sect . 3. — Contracts relating to trees & timber : Sub- 
s ecl. 4. Sect 4: sub-sect . 1, A. (Sc B.) 

to be incorrect, & as it was not shown that deft, 
knew it to bo incorrect at the time of making the 
contract, the ct. would not, at all events, enforce 
specific performance of the contract without com- 
pensation ; (2 ) as the particulars of sale did not ex- 
press what number of trees or quantity of timber 
the wood contained, it was not a case in which the 
ct. could measure the extent of the deficiency, or 
ascertain the amount of compensation ; (3) the bill 
must be dismissed. — Brooke (Lord) v. Roun- 
thwaite (1840), 5 Hare, 298 ; 15 L. J. Ch. 332 ; 10 
Jur.656; 67 E. It. 920. 

Annotation : — Retd. Denny v. Hancock (1870), 18 W. R. 

566. 

741. Sale of copyhold land & timber — Specific per- 
formance.] — Crosse v. Lawrence, No. 809, post . 


Sect. 4. —CONSTRUCTION AND EFFECT OF 
GRANTS, LEASES, ETC. OF TREES AND OF 
COVENANTS AND CONTRACTS RELATING TO 
TREES. 


Sub-sect. 1. — What passes under Chants, 

Leases, etc. 

A . Whether the Soil passes or docs not pass. 

742. Difference between grant & exception.] — 

Deft, was lessee under a lease of land “ excepting 
woods & underwoods <fc herons & shovellers building 
their nests therein.” He took birds in their nests on 
the trees : — Held : the lessor could maintain tres- 
pass for breaking his close & faking the birds. 

There are differences between grants & excep- 
tions of trees. A gift of a wood, or of a wood known 
by a particular name, passes the soil. By a gift of 
land, except the wood & underwood, all trees great 
Ac small are excepted, but not apple trees, since they 
are not ordinarily known as “ wood.” A sale of all 
trees in the manor of 1). does not include apple 
trees (Brudnel, J.). — London (Bp.) v. N. (1522), 
Y. B. 14 Hen. 8, fol. I, pi. 1. 

, In notations : — Consd. lve's Case (1597), 5 (ki. Rep. 11a. 

Refd. Anou. (1551), lieu. & D. 11 ; Liford’s Case (1615), 

11 Co. Rep. 40b; Smith r. Bole (1618), Cro. Jac. 458 ; 

Ijondon r. SouUnvell (1018), Hob. 909. Mentd. Case of 

Swans (1592), 7 Co. Rep. 15b ; Blades v. lligffs (1802), 

12 C. B. N. S. 501. 

743. Exception of woods — Excepts soil.] — If a 

inan lets his manor exceptis boscis , the soil also 
is excepted ; if he afterwards grants a lease to the 
same lessee of all woods growing upon the manor, & 
giants a term of the manor to the same lessee to 
commence after the end of the first term, the accept- 
ance of this third lease is an implied surrender of 
the second lease, & the woods are not severed from 
the manor. — Ive (Ives) v . Sams (Sammes) (1597), 
Cro. Eliz. 521 ; 2 And. 51 ; 78 E. K. 770 ; sub nom. 
Ive’s Case, 5 Co. Rep. 1 la. 

^ J nnolat ions Refd. Rowles r. Mason (1612), 2 Brownl. 

192 ; Liford's Case (1615), 11 Co. Hep. 46b; Whiiatcr v. 

Paslow (1618), Cro. Jac. 487 ; Bulleu v. Denning (1826), 

5 B. & C. 842. Mentd. Doe d. Biddulph v. Poole (1818), 

11 0. Ji. 719. 

744. Grant of woods, etc. — Held not to pass 
soil.] — (1 ) By a grant to one & his heirs of all woods, 
underwoods, etc., then growing, & all timber trees, 
woods, etc., which thereafter snould grow, in a cer- 
tain part of the forest of H. (except land & soil of 


the same wood), with liberty to enclose them for 
preservation of the spring of wood, etc., as by the 
laws & stats, of the realm is appointed, etc., with- 
out interruption by the grantor, etc., the grantee 
has an inheritance in fee, as a profit apprender in 
& kk 0 so fl remains to the grantor; 
(2) 22 Edw. 4, c .1, which in certain circumstances 
authorises proprietors of grounds in forests, after a 
felling, to enclose them without the King’s licence for 
seven years, to preserve the springing wood, extends 
to the grantee, but does not extend to the wood 
of any subject in which another has a right of 
common ; (3) the commoners, as appears by the 
preamble, are not any of the parties between whom 
the Act was made, & their right is not taken away 
by it ; (4) if the Act had extended to wood in which 
others had a right of common, yet the woods could 
not be so enclosed as to exclude the commoners ; 
(5) 35 Hen. 8, c. 17, which enacts “ that it shall not 
be lawful to any persons which have or shall have 
any woods wherein any ought to have any common, 
etc., to fell & cut down the same woods (except it be 
to his own use & occupation) until such time as 
the fourth part of the ground or soil, etc., be 
divided, etc., fenced & enclosed, etc.,” restrains the 
owner of the wood from felling his own wood on a 
penalty, but does not exclude the commoner of his 
common ; ( 0 ) the words in the A ct, ‘ ‘ except it be to 
his own proper use or occupation,” exempt the 
owner from the penalty, & are to be intended of his 
necessary use, as to repair his house, or to burn in 
his house, etc.; (7) the above Acts are general 
Acts. — Barrington’s Case (1011), 8 Do. Rep. 
130b ; 77 E. It. 081 ; sub nom . Oholke (Oiialkk) 
v. Peters (1010), 2 Brownl. 289, 322 ; CJodb. 

107 ; affd. in error Barrington r. (1015). 

1 Roll. Rep. 137. 


luiym. .hi 


*• virtue;, 12 u. 1*. IN. !?. 

91. Refd. Biford s (June (1615), 11 Go. Rep. 46b ; Lucy r. 
Loving ton (1671), 1 Vent. 175; Riddell r. White (1794), 
1 Anst. 281; Ribbon r. Amdewa (1891), 4 Tyr. 926; 
Dawson v. Davcr (1817), 5 Hare, 115 ; Nieholls v. Mitford 
(1882), 20 Oil. D. 380. 


745. Exception of trees in lease — Effect.] — 

Trees excepted remain part of the inheritance. The 
soil is not excepted, but sufficient nutriment for 
the growth of the trees. The lessee has the pasture 
under the trees. The lessor has all the benefit of 
the tree <fc fruits. — Liford’s Case (1014), 11 Co. 
Ilep. 40b ; 77 E. R. 1200. 


Annotations .-—Reid. Bowl os’ ( !use (1616), 11 Co. Ren 
77b • Barry r. Heard (1622), Cro. Car. 242 ; Goodtltle d. 
Paul v. Paul (1700), 2 Burr. 1089 ; Ford v. Rooster (1815), 
4 M. K S. 190 ; Bailey v. Stephens (1862), 12 C. B. N. S. 
91, Mentd. Bradly v. Stratchy (1740), Barn. Oh. 999 ; 

(1752), Park. 144; Garland v. Carlisle 
(1837), I I Bli. N. 8. 421, H. L. ; Holluwell v. Eastwood 
(1851), 0 Exch. 295 ; Elliott v. Bishop (1854), 10 Exeh. 
496; Barnett v. Guildford (1855), 11 Kxch. 19; Dola- 
eheroiy v. Delachcrois (1864), 4 New Rep. 501, H. L. ; 
Goodhart v. Hyett (1889), 25 Ch. D. 182. 


746. Grant of woods, ©tc. — Held not to pass 
soil.] — A bargain & sale of “ all those her woods, & 
underwoods & hedgegroves as have been accustom- 
ably used to be felled & sold standing, growing & be- 
ing upon, etc.” : — Held : not to constitute a lease 
of the land. — Glover v. Andrew (1502), 1 And. 7 ; 
123 E. R. 324 ; sub nom . Andrew v . Glover, Ben. 
& D. 42. 

747. Lease — Exception of wood — Exception of 
timber trees.] — By an exception in a lease of all 
“ woods, underwoods, coppices &; hedgerows,” the 
soil itself is excepted ; but by an exception of “ all 
timber trees ” no soil is excepted but that in which 


PART IX. SECT. 4, SUB-SECT. 1.— A. 

747 1 . Lease — Exception of timber trees.] 
— *A lease contained a covenant on the 
tenant’s part to keep the demised 
premises, Sc all improvements thereon, 


in repair. Sc also an exception by the 
landlord of all timber trees growing on 
the premises. Sc a reservation of a right 
of ingress on the premises. The tenant 
suffered the timber to be cut down : — 
Held: the landlord could not recover 


damages against the tenant for the cut- 
ting down of the timber in an action on 
the covenant to keep the premises in 
repair. — A jllen v. Carver (1863), 9 
L. T. 55.-— IR. 
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they grow. — Whilster v. Paslow (1019), Oro. Jac. 
487 ; 79 E. R. 410 ; sub nom . Hide v . Whistler, 
Poph. 140. 

Annotations : — Consd. Legli v. Heald (1830), 1 B. & Ad. 622. 

Reid. Simpson v. Brook (1855), 10 J. P. 436. 

748 . Lease of saleable woods — Held not to 

pass soil.] — A grant of all saleable woods growing : — 
Held : not to pass the soil. — Pin comb v. Thomas 
(1019), Cro. Jac. 524 ; 79 E. R. 448. 

Annotation : — Consd. Legh v. Hoald (1830), 1 B. & Ad. 622. 

749 . Exception of trees.]-^If trees are 

cepted in a lease, the land on which they grow is 
necessarily excepted also. Where a tenant under 
such a lease cut down the trees : — Held : the 
landlord might maintain trespass for breaking 
his close Sc cutting them down. — Rolls v. Rock 
(1729), 2 Selwyn, Law of Nisi Prius, 13th . ed., 
p. 1244. 

759 . Exception of timber & other trees, 

woods, etc.] — Demise of a tenement called W. con- 
taining 19 acres, “ except all timber & other trees, 
wood, underwoods, sand, marl, mines, etc.” The 
question being whether tho soil of a woodland close, 
part of W., called R., was excepted by these words, 
or only the wood growing thereon : — Held : the 
words “ woods, etc.,” were qualified by the words 
“ timber Sc other trees,” Sc so the soil of R. passed 
by the demise, & was not excepted. — L egii v . 
Heald (1830), 1 B.& Ad. 022 ; 9 L. J. O. S. K. B. 
98 ; 109 E. R. 918. 

751. Exception of woods, etc. — Reserves the soli.] 

— In an agreement for a lease the landlord excepted 
& reserved to himself “ all quarries, woods, under- 
woods, trees & plantations, with liberty to make 
new plantations & fence same, & also to enter Sc 
cut down, sell & carry away all timber Sc under- 
wood, allowing unto A., the tenant, a reasonable 
compensation for all damage he may sustain by per- 
mitting such privilege ” : — Held : (1) the soil upon 
which the plantations stood was reserved to the 
landlord ; (2) he was justified in taking down gates 
admitting to a plantation on the demised premises 
during tho term, Sc erecting fences in their stead ; 
(3) it was a question of fact whether a strip of grass- 
land between the trees & an upright fence was a 
fence to the plantation, &, if it were, it was within 
the exception. — S impson v. Brook (1855), 19 J. P. 
430. 

B. What trusses other than the Soil . 

752. Grant of land — Wood held to pass.] — (1) 

Wood will pass by the name of land, if there he no 
other land whereby tho words may be otherwise 
supplied ; (2) the tenant for years may fell under- 
woods of twenty- five years* growth, if same is 
accustomed to be felled. — D ockwray Sc Beal’s 
Case (1014), Godb. 250 ; 78 E. R. 140. 

753 . Passes trees If not excepted.] — Liford ’s 

(•ask, No. 519, ante, 

754. 8. P. Doe d. Douglas v. Lock (1835), 2 Ad. 
Sc El. 705 ; 4 Nev. Sc M. K. B. 807 ; 4 L. J. K. B. 
113; 111E. R. 271. 

Annotations: — Refd. Doe d. Croft v. Tidbury (185i), 2 

C. L. R. 347 ; Proud r. Bates (1865), 6 Now Rep. 92. 

Mentd. Wickham v. Hawker (1840), 7 M. & W. 63 ; Durham 

& Sunderland Ry. Co. v. Walker (1842), 2 Q. B. 940, 

Ex. Ch. ; Wallis v. Harrison. Durham Sc Sunderland 

Ry. Co. v. Walker (1842), 11 L. J. Ex. 440, Ex. Ch. ; 

Doe d. Egremont i\ Stephens (1844), 13 L. J. Q. B. 350 ; 

Doe ci. Wyndhairi v. Stephens (1846), 6 Q. B. 208 ; Doe <j. 

Biddulph v. Hole (1850), 15 Q. B, 848 ; Williams v. 

Hayward (1859), 5 Jur. N. S. 1417 ; Thellusson v. Liddard, 

11900] 2 Ch. 635. 

755. *.] — Where a tenant for life with- 
out impeachment of waste makes an absolute sale 
Sc conveyance of land under 42 Geo. 3, c. 110, s. 51, 
for the purpose of redeeming the land tax on other 
property, the growing timber, though not men- 
tioned in the conveyance, passes with the land. — 


Doe d. Blewitt v. Phillips (1841), 1 Q. B. 84 ; 
Arn. Sc H. 250 ; 4 Per. Sc Dav. 502 ; 10 L. J. Q. B. 
08 ; 5 Jur. 745 ; 113 E. R. 1001. 

Annotation : — Consd. Wh id borne v. Kocl. Comrs. for England 
(1877), 7 Ch. 1). 375. 

756. Grant of trees — Trees that could reasonably 
be spared — Held void.] — A landlord agreed to sell to 
his lessee “ all the trees that could reasonably be 
spared.” In an action by the assignee of the land- 
lord against the lessee for waste in cutting Sc selling 
trees : — Held : the agreement for sale to the lessee 
was void for uncertainty. — Mervyn v. Lyds (1653 ), 
1 Dyer, 90a ; 73 E. R. 195. 

Annotations Refd. Hcrlakenden‘s Case (1589), 4 Co. Rep. 
62a : Liford 'a Case (1614), 11 Co. Rep. 46b ; ritukeley v. 
Butler (1615), Hob. 168 ; Berry v. Heard (1632), Cro. Car. 
242. 

757. Future trees.] — There may be a grant 

or reservation of trees thereafter to grow on the 
soil. — B arrington’s Case (1011), 8 Go. Rep. 130b ; 
77 E. R. 081 ; sub nom . Cholke (Chalke) r. 
Peters (1010), 2 Brownl. 289, 322 ; Godb. 107 ; 

affd. in error Barrington v. (1015), 1 Roll. 

Rep. 137. 

Annotations : — Refd. Brewatcr r. Kitchin (1697), 1 Ld. Raym. 
317 ; Stanley v. Williams (1811), 14 East, 332 ; Bailey r. 
Stephens (1862), 12 C. B. N. S. 91 ; Shuttle worth v. Lo 
Fleming (1865), 19 C. B. N. S. 687. Mentd. Liford's Cabo 
(1614), 11 Co. Rep. 46b; Lucy t\ Levinglon (1671), 1 
Vent. 175 ; Riddell v. White (1794), 1 Anst. 281 ; Dibbeu 
v. Anglesea (1834), 4 Tyr. 926 ; Dawson r. Paver (1847), 
5 Hare, 415 ; Shrewsbury v. Scott (1859), 6 C. B. N. S. 1 ; 
Nichollw r. Mitford (1882), 20 Ch. D. 380 ; Western 
Counties Ry. Co. v. Windsor Sc Annapolis Ry. Co. (1882), 
7 App. Cas. 17 8, P. C. ; Ro Wilton’s S. E., 1 1907 J 1 Ch. 50. 

758. Apple trees— Common In gross.] — If a 

man grant all his woods Sc trees, apple trees will not 
pass, & common in gross will not pass by tho words 
trees, tenements past & pasture ( per Cur ). — Lon- 
don v. Southwell Collegiate Church (Chapter) 
(1018), Hob. 303 ; 80 E. R. 447. 

Annotations : — Mentd. R. v. Rochester (1675), 2 Mod. ltcp. 1 ; 
Orby v. Mohun (1706), Gilb. Ch. 15; Barret v. Glubb 
(1776), 2 Wm. Bl. 1052 ; Pennell v. Lincoln (1825), 3 
Bing. 223 ; Mirehouse c. Renncll (1832), 8 Bing. 490, H. L. ; 
Crompton v. Jarratt (1885), 30 Ch. D. 298. 

759. Limitation of time for cutting.] — A., 

seised of certain lands, bargained Sc sold by inden- 
ture all trees there growing to be cut Sc carried 
away withiif twenty years alter the date of the in- 
denture. The twenty years expired, & the bargainee 
cut down the trees. In trespass for cutting down 
the trees : — Held : ( 1 ) the property in the trees vested 
in the bargainee, & the limitation of time was to 
hasten the cutting down, within which, if the vendee 
did not cut them, he should be punished as a tres- 
passer as to the land, & not as to the trees (Wray, 
J.) ; (2) the conditional property vested in the 
vendee, & because the condition was broken the 
property of the trees was vested in A. (Gawdy, J.). 
—Anon. (1581), 1 Leon. 275 ; 74 E. R. 250. 

760. Grant of walk In forest.h~A. grants a walk 
in the forest ; B. his lieir confirms it, Sc further 
grants another walk in same forest, provided that 
the grantee shall not cut down any trees super 

rcemissa . This is a good condition, Sc extends to 
oth the grants, though the soil is not granted, & 
the proemissa properly relates only to tho thing 
(viz., the walks) conveyed. Ho who has the cus- 
tody of the walk has quasi the custody of tho soil 
itself, Sc of tho things growing thereupon, viz., the 
herbage, & pannage for the deer ; which is the reason , 
that if the keeper of a park cut down the trees, it is 
a forfeiture of his office, for it is an hurt to the game, 
&, therefore, this condition is necessary Sc reason- 
able. — Pembroke (Earl) v. Syms (Simons) (1600), 
Cro. Eliz. 781 ; 2 Co. Rep. 71b ; 11 Co. Rep. 51a ; 78 
E. R. 1012. 

761. Grant of woods — Future trees.] — A man 

made a lease for thirty years, Sc bargained Sc sold 
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Sect* 4 . — Construction <£* effect of grants, leases, 
etc., of trees <£• of covenants & contracts relating 
to trees : Su b-sect. 1 , B. ; sub-sects. 2 (£' 3.] 

woods in <fe upon the promises to the lessee, & that 
he might carry them off the lands during the time of 
thirty years. The lessee cut down all the woods, & 
afterwards other wood grew, which he also cut 
within the term. The lessor brought waste : — 
Held: only trees growing at time of sale were 
included. — A non. (1573), 3 Leon. 29 ; 74 E. It. 
520. 

762. Grant of all great trees, etc. — Underwood.] — 

A grant of “ all great trees, woods & timber ” : — 
Held: to include underwood. — Kenson v. Bead- 
ing (1591), Cro. Eliz. 244 ; 78 E. B. 499 ; sub nom. 
Kensam (Kenisham) <fc Reding’s (Redding’s) 
Case (1591), 1 Leon. 247 ; Hob. 170. 

763. Grant of all thorns — Thorns cut by third 
party.] — If a man claim all thorns growing on such 
a place, under a licence given by the freeholder, he 
may take them, though cut by another. — Dow- 
fiLAS (Dewclas) v. Kendal (1010), Oo. Jac. 250 ; 

1 Brownl. 219 ; 1 Bulst, 93 ; Yelv. 187; 79 E. R. 
220. 

Annotations : — Consd. Borriinun r. Peacock (IS32), 9 Bing. 

384. Expld. Bailey r. Stephens (1862), 12 ('. B. N. S. 91. 

Eefd. Chesterfield v. Harris, I1908J 2 Oh. 397, C\ A. 

764. Grant of all trees — New trees on old stumps.] 

— Upon a grant of “ all the trees,” the grantee 
afterwards cut them, & new ones grew upon the 
stumps, which in time would be trees : — Held : the 
grantee should have them also. — Topping v. King 
(1022), Win. 5 ; 124 E. It. 5. 

765. Grant of wood blown down, etc. — Trees 
felled.] — By a grant to a ranger of a forest of all 
wood blown or thrown down by the wind, & all 
dead wood, & boughs & branches of trees, & wood in 
the forest cut olf or thrown down, branches cut 
from trees felled for IJis Majesty’s use do not pass. 
— A.-G. v. Stawell (Lord) (1795), 2 Anst. 592 ; 
145 E. K. 976. 

766. Lease of woods, etc. — Timber trees not in- 
cluded.] — Lease for years, by a dean & chapter, of 
“ woods, groves, hedgerows & springs (describing 
them), & all trees, woods, & underwoods growing, 
etc., or that hereafter shall grow, etc., within &. 
upon the woods, etc., except & reserved to the 
lessors upon every fall of the woods, etc., twelve 
staddles or storers of oak, ash, elm, or hornbeam, 
that should he most likely for timber, for every acre 
of the woods, etc.,” with a covenant by the lessee 
upon every fall of tho woods, etc., to leave stand- 
ing to the use of the lessors upon every acre to be 
foiled, t welve staddles or storers of oak, ash, elm, or 
hornbeam, most fit or convenient to be timber ac- 
cording to the stat. in such case made & provided : 
the staddles or storers to be appointed as follow s ; 
the lessees for every acre felled first to choose & ap- 
point four of the best trees growing upon any acre so 
felled ; then the lessee to take out to her own usef our 
other of the next best trees upon any of the same 
acres ; & then, thirdly, the lessors to choose & ap- 
point eight other trees upon every of the acres at 
their pleasure for making up the twelve staddles or 
storers for every acre felled, with liberty of ingress, 
et c., for the lessors to cut & take the trees, staddles, 
or storers left standing, & a covenant by the lessee 
1o leave the demised woods, etc., of certain specified 
growths at the end of the term. The lease was 
granted on the surrender of a former lease, & on 
payment of a fine amounting to one year & a quar- 
ter’s rent, calculated on the value of the coppice & 
underwood & not of the timber : — Held : the lease 
did not comprise timber trees, but merely coppice 
& underwoods, & the lessors having during the 
term cut down on the demised premises a large 
quantity of timber, a bill filed against them by the 
lessee for an account was dismissed with costs. — 


Herring v. St. Paul’s (Dean & Chapter) (1819), 
3 Swan. 492 ; 2 Wils. Ch. 1 ; 36 E. B. 949. 

767. Grant of timber Sc timber trees — Timber by 
custom — Thinnings.]— A tenant for life without un- 
peachinent of waste, in order to preserve the tim- 
ber, assigned for valuable consideration to the trus- 
tees of the settlement “ all timber & timberlike trees 
then growing & being, & which should thereafter 
grow & be, upon the estate ” : — Held : (1) this in- 
cluded both ordinary timber & that whien, by the 
custom of the county, was considered timber ; (2) 
the thinnings & the rights of determining what 
were proper tliinnings belonged to the trustees, & 
it rested solely with the trustees to determine what 
tliinnings should be made, & at what time. — Gor- 
don v. Woodford (1859), 27 Beav. 603 ; 29 L. .T. 
Ch. 222 ; 1 L. T. 260 ; 6 Jur. N. S. 59 ; 54 E. B. 
239. 

768. Devise of land in lease — Excepted woods 

pass.]— Lands at C., in tenure of A. B. devised by 
will, comprise woods & timber excepted in the 
lease, being voids of additional description. — 
Goodtitle d. Paul v. Paul (1760), 2 Burr. 1089 ; 
97 E. B. 724. 


Annotation -Reid. Turner v, Huslcr (1780), 1 Bro. C. (\ 
78. 

769. Grant of all woods, timber trees, etc., 
** namely ” — Timelimit.] — An owner in fee simple 
leased lands for three lives excepting all timber 
trees, A afterwards sold all the woods & underwoods, 
timber, & trees growing on the land, “ namely, in 
& above all ” particular coppices, with a covenant 
that the vendee & his assigns during five years might 
sell & carry away the woods. Pltf . was an assignee 
of the reversion on the lease, & deft, was an 
assignee of the vendee on the sale of the trees - 
Held : (1 ) deft, had a good title to all the t rees felled 
by him ; (2) the /‘namely” did not restrict the 
effect of the general clause granting all the woods 
on the manor; (3) the covenant to take the trees 
within five years did not control the grant, & the 
vendee might take them whenever he would ; 
(4) by the grant of trees to a tenant in fee simple 
they absolutely passed away from the grantor & 
his heir & vested in the grantee, being in law chat- 
tels divided from the freehold, & the grantee had 
power incident to the grant to fell them when he 
would. — Stukeley v. Butler (1615), Hob. 108 ; 
80 E. R. 316. 


Annotations : — Consd. Bradley v. Poixoto (1797), A Yes. . .121 ; 
Cardigan r. Armitage (1823), 2 B. Sc V. 197. Dbtd. Hard- 
wick v. Hardwick (1873), 42 L. ,J. Ch. 636. Refd. Foote r. 
Berkley (1664), O’Bridg. 527 ; Cudlip v. Randall (1691), 
11 Mod. Hep. 14 ; Idle v. Cooke (1699), 2 Ld. Hayiu. 1144 ; 
Burton t\ Bureluy (1831), 7 Bing. 745. Mentd. .tones r. 
Chernov (1680), Freem. K. B. 530 ; Fisher r. Wigs (1699), 
1 Ld. Raym. 622. 


770. Construction in favour of Crown.] — The 

Queen by letters patent granted the site of a manor 
with all the woods & underwoods on the site, but ex- 
cept all great trees, woods, & timber, &> with a pro- 
viso that the lessee should have sufficient housebote, 
hedgebote, etc. : — Held : in favour of the Queen, 
underwoods did not pass to the lessee. — Kenson v. 
Beading (1591), Cro. Eliz. 244 ; 78 E. R. 499 ; sub 
nom . Kensam (Kenisham) & Reding’s (Red- 
ding’s) Case, 1 Leon. 247 ; Hob. 170 ; 74 E.R. 247. 


Sub -sect. 2. — Effect of Grants, etc. 

771 . Grant of trees — Implied right to enter Sc cut.] 

— Bailey v. Stephens, No. 813, post 

772, .] — Hewitt v. Isham, No. 787, 

post. 
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Sub-sect. 3. — Effect of Exceptions, Reserva- 
tions and Provisoes, etc. 

773. Exceptions & reservations of trees in lease 
— Effect — Lease under power — Validity.] — A tenant 
in fee simple devisod lands in London, So a manor & 
lands in P. in Somersetshire, to a tenant for life, 
with power to let the lands in London for twenty- 
one years in possession, So also to make leases of the 
lands in the manor of P. for ninety-nine years, 
determinable on one, two, or three lives, in possession 
or reversion, of such parts as were or had been 
anciently demised for one, two, or three lives, so as 
the ancient So accustomed yearly rents & reserva- 
tions should be thereby reserved, <fe also to let all 
other lands in P. for twenty-one years, all the leases 
being made <fe granted in same manner So form, with 
So under such & the like reservations, restrictions, 
covenants, conditions, So agreements, as were 
usually So customarily contained in leases of same 
kind in the several So respective parishes So places 
where same premises were situate. Leases for 
ninety-nine years, determinable ori lives as afore- 
said, having been made by the tenant for life : — 
Held: (1) to show whether the first proviso in such 
power be complied with, the previous leases of same 
premises, but not other similar leases in P., were 
evidence, <fe semble : the latest preceding lease of 
same premises was the most proper evidence ; (2) 
exceptions So reservations (so called) from the de- 
mise of timber trees, mines, <fc quarries, were 
exceptions, not reservations, nor would they 
necessarily he construed as coming within the word 
“ reservations” in a power, though the power men- 
tioned rent So reservations, & there appeared to be in 
fact no reservation besides, except rent ; at any 
rate, the construction would not he such where there 
were in fact reservations besides rent ; (3) the 

ancient, lease excepting from the demise all timber, 
t rees So t rees likely to prove timber then standing, 
growing, or being, or which during the term granted 
should stand, etc., on the premises, So the lease 
under the power excepting all timber trees, bodies 
of pollard So other trees whatsoever standing etc., 
the latter lease was not good, the difference in the 
exception varying the subject-mat ter of the demise 
So the rent not being the ancient rent. — Doe d. 
Douglas v. Lock (1835), 2 Ad. & El. 705 ; 4 Nev. So 
M. K. B. 807 ; 1 L. J. K. B. 113 ; 111 E. R. 271. 

Annotation s : — Consd. Doe <1. Biddulpli v. Hole (1850), 15 
Q. 13. 848. Refd. Doe d. Croft v. Tidbury (1853), 2 C. L. R. 
347 ; Williams v. Hayward (1859). 5 Jur. N. S. 1417 ; 
Thellusson v. Liddard, [19001 2 Cli. 035. Mentd. Wickham 
v. Hawker (1840), 7 M. & W. 63 ; Durham & Sunderlund 
Ry. Co. v. Walker (1842), 2 Q. 13. 910 ; Wallis v. Harrison, 
Durham & Sunderland Ry. Co. v. Walker (1842), 11 
L. J. Ex. 440; Doe d. Ejrremont v. Stephens (1841), 13 
L. J. Q. 13. 350 ; Doe d. Wyndham v. Stephens (1840), 

6 Q. B. 208 ; Proud v. Bates (1805), 0 New Rep. 92. 

774. Exception of timber trees — Underwood & 
herbage not included.] — A. leased to B. a manor 
14 except all manner of timber trees & great woods ” : 

— Held : this exception did not extend to “ the 
underwood So herbage of the woods,”— A non. (1553), 

1 Dyer, 79a ; 73 E. R. 169. 

Annotations: — Reid. Konsam & Reding’s Case (1591), 1 
Leon. 247 : Ive’s Case (1598), 5 Co. Rep. 11a; Whilstcr 
v. Paslow (1618), Cro. Jac. 487. 

775. Exception of timber woods & underwoods — 
Trees In hedgerows So pastures.] — A lease of lands 
was made excepting timber woods & underwoods : 

— Semble : trees growing sparsim in hedgerows So 
pastures were excepted. — A non. (1586), Uodb. 98 ; 

78 E. R. 60. 

776. Exception of great trees — Future trees.] — 

Lease of a manor for years, excepting So reserving 
the great trees upon tne premises, with right of re- 
entry if the lessee committed voluntary waste. The 
lessee cut down trees, which at the time of the 
demise were little trees, but had in course of time 


become great trees : — Held : (1) the exception did 
extend to trees which became great ; (2) such trees 
were never demised ; (3) the condition did not ex- 
tend to them. — Gamock So Cliff’s Case (1587), 1 
Leon. 60 ; 74 E. R. 56. 

777. Exception of trees — Future trees.] — A clause 
in an indenture of lease reserving, out of the demise, 
to the lessor “ all wood So underwood, timber So 
timber trees, standing, growing, or being thereon, 
or at anv time thereafter to stand or grow thereon, 
with full So free liberty of ingress So egress, to 
take So carry away same,” applies only to trees 
standing when the lease was granted, not to those 
afterwards planted by the tenant. Its operation 
is so restricted by 23 So 24 Geo. 3, c. 39. — Galwey 
(Galway) v. Baker (1840), 7 Cl. & Fin. 379 ; West, 
407 ; 7 E. R. 1114, H. L. 

778 . Dotards.] — If in a lease trees are ex- 
cepted, although they become dotards during the 
lease that does not divest the property of the lessor. 
— Park v. Fifield (1697), Comb. 453 ; 90 E. R. 
586. 

Effect on passing of soil .] — See N 03 . 745, 

747, 749—751, ante. 

779. Exception of all trees — Apple trees.] — In a 

lease of a farm in Devonshire, where it was usual for 
greater or less part of the farm to be orchard, <fc for 
farmers to bo their own nurserymen So to raise trees 
for the purpose of keeping up the orchards, there 
was an exception of “all trees, woods, coppice, 
wood-grounds of what kind or growth soever ” : — 
Held : (1) the exception meant trees useful for 
their wood, So did not except apple trees ; (2) the 
tenant could not remove young standard apple trees 
planted during the term, unless he were a nursery- 
man «fc made it his trade ( Heath .7.). — Wyndham 
v. Way (1812). 4 Taunt. 310 ; 128 E. R. 351. 

780. S. P. London (Bp.) v. N. (1522), Y. B., 14 
Hen. 8, fo. 1, pi. 1. 

Annotatwns : — Refd. 1 vc’s Case (1597), 5 Go. Rop. 11a; 
London v. Southwell (1618), Hob. 303. Mentd. Liford a 
Case (1014), 11 Co. Rep. 40b; Smith r. Bolo (1618), 
(?ro. .lac. 458. 

781 . Exception of timber & trees — Apple trees.]— 

By deed a lessor demised certain lands in Dorset- 
shire except & reserved to the lessor all timber trees 
& other trees, but not the annual fruit thereof. In 
that county cider was made So apples constituted 
a great part of the annual produce : — Held : apple 
trees were not within the exception, since the words 
of the lease were to be construed in favour of the 
lessee, So “ fruit ” might be used to denote the pro- 
duce not only of orchard but of timber trees. 

The words “ other trees ” do not extend to fruit 
trees (Holroyd, J.). 

The word “ trees ” generally means wood appli- 
cable to buildings So does not include orchard 
trees (Littledale, J.). — Bullen v. Denning 
(1820), 5 B. & 0. 842 ; 8 Dow. So Ry. K. B. 057 ; 4 
L. J. O. S. K. B. 314 ; 108 E. R. 313. 

Annotations: — Refd. Blackett v. Royal Exchange Assoc. 
(1832), 1 L. J. Ex. 101 ; Savill v. Beltrell, [1902] 2 Ch. 523, 

O. A. 

782. Exception of timber, etc., “ other than,’ 9 etc. 
— Repairs. P-Pltf. demised land by indenture, ex- 
cepting all timber, timber trees, So other trees, etc., 
bushes So thorns, other than such bushes So thorns 
as should be necessary for repair of fences. The 
lessee covenanted to keep the fences in repair dur- 
ing the term, finding all materials, except that the 
lessor should find rough wood for such repairs, if 
growing upon the premises, So the lessor cove- 
nanted during the term to provide the lessee suffi- 
cient rou$h timber, stakes So bushes, if growing on 
the premises, for doing such repairs : — Held : ( 1 ) 
the provision as to bushes So thorns necessary for 
repairs was not an exception out of the exception, 
but all trees, bushes, So tnoms were excepted out of 
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Sect. 4 . — Construction <£* effect of grants, leases, 

etc., of trees & of covenants <fc contracts relating 

to trees : Sub-sects. 3 & 4.] 

the demise, whether part of the fences or not, or 
whether necessary for repairs or not ; (2) on the 
trial of an action against wrongdoers for cutting 
some of the bushes 6c thorns, a direction by the 
judge that, if they were cut by defts., pltf. was en- 
titled to a verdict, was right, without previously 
putting any question to the jury whether the bushes 
etc., were part of the fence, or were necessary for 
repairs. Semblc : before the lessee could take any 
of the thorns, etc., for repairs, they must have been 
assigned for that purpose by the lessor (Pollock, 
O.B., dub .). — Jenney v . Brook (1844), 6 Q. B. 323 ; 
1 New Sess. Cas. 323 ; 13 L. J. Q. B. 370 ; 8 J. P. 
484 ; 8 Jur. 781 ; 115 E. R. 124, Ex. Ch. 

783. Exception of woods, etc. — Power to enter & 
cut — Power to make ways — Effect as easement.] — 
Durham & Sunderland Ry. Co. v . Walker, No. 
780, post. 

784. Exception In lease by lessor for life.] — An ex- 
ception of “ wood, underwood & trees ” in a lease 
by a lessor for life is good, but in an assignment it 
would be bad. — Bacon v. Gyrling (1012), Oro. Jac. 
290; 79 E. R. 254. 

785. Reservation — Right to enter & cut Implied.] 

— If a man make a lease reserving the woods, he 
may justify an entry to cut them & carry them 
away. Qu. whether a lessee can make such a reser- 
vation in an assignment of his interest. — Foster 
v. Spooner (1583), Cro. Eliz. 17 ; 78 E. R. 283. 

786. S. P. Durham A Sunderland Ry. Co. v . 
Walker (1842), 2 Q, B. 940 ; 3 Rv. & Can. Cas. 
30 ; 2 (Hal. & Dav. 320 ; 11 L. f. Ex. 442; 114 
E. R. 304, Ex. Ch. 

AnnoUUions : — Distd. Hamilton r. Graham (1871), L. It. 2 

Sc. & Dlv. 166. H.L. Refd. Wallis v. Harrison (1842), 3 Ry. 

& Can. Cas. 63. n. Mentd. Midgley v. Richardson (1845), 14 

M. & W. 595. 

787. -.] — A parol demise of land re- 
served to the landlord “ all the hedges, trees, thorn 
hushes, fences, with lop & top ” : — Held : such re- 
servation operated as a licence to entei the land for 
the purpose of cutting & carrying away the trees. — 
Hewitt v . Isham (1851), 7 Exch. 77 ; 21 L. J. Ex. 
35 ; 18 L. T. O. S. 78; 10 J. P. 231; 155 E. H. 
803. 

788. Saving of shrowds & loppings — No right to 
cut trees.] — -A man covenanted to stand seised to 
the use of his son, saving that his wife should have 
the shrowds & loppings of the trees : — Held : an 
action on the case would lie against the son for cut- 
ting down the trees. In an action for waste, where 


all the loppings are pltf .’s property, the quantity cut 
need not be Shown. — Tregmiell v. Reeve (1o36), 
Cro. Car. 437 ; 79 E. R. 980. 

Annotations : — Mentd. Fountain v. Smith (1659), 2 Sid. 128 ; 

Jones v. Meredith (1739), 2 Com. 661. 

789. Proviso not an exception.] — In a lease there 
was a proviso that it should be lawful for the 
lessor 6c his heirs at any time during the term to fell, 
sell, cut down, 6c carry away all wood 6c trees on the 
premises : — Held : this was not an exception of the 
trees, but a covenant only. — Lushford v. Sanders 
(1599), Cro. Eliz. 090 ; 78 E. R. 920 ; sub noni. 
Lashbrooke v. Saunders, 1 Brownl. 241. 

790. Proviso — Whether wood included.] — A lease 
contained a proviso “ provided that the lessee 
shall not fell the wood ” s — Held : this was not an 
exception, but the wood was demised to the lessee. — 
Lashbrooke v. Saunders (1599), 1 Brownl. 241 ; 
123 E. R. 778 ; sub nom. Lushford v. Sanders, 
Oro. Eliz. 090. 


Sub sect. 4. — Covenants relating to Trees. 

791. Best trees — Necessity for choice.] — Grant 
under a covenant of twelve of the best trees of the 
grantor to be chosen by the grantee. The grantor 
may not cut till choice is made, or a request made 
within the time they are to be cut. — Motteram 
(Mottram ) v. Jolly (1075), 3 Keb. 477, 493 ; 2 
Lev. 142 ; i Vent. 271 ; 84 E. It. 833, 840. 

792. Covenant that covenantee may cut trees — 
Derogation from grant.] — A dowress of land cove- 
nanted with the reversioner that he might lawfully 
cut each year twenty trees. Afterwards she cut 
down the whole wood : — Held : the reversioner 
might sue for breach of the covenant. -- Anon. 
(1559), Moore, K. B. 18, pi. 05 ; 72 E. It. 411. 

793. Covenant to pay for all coppice standing at end 
of term.] — A covenant in an indenture of lease for 
twenty-one years from Michaelmas provided that the 
tenant should not, during the term, cut down any of 
the coppice of less than ten years* growth, or at any 
unseasonable time of the year, but that at tlio end 
of the term the landlord agreed to pay the tenant 
the value of all such growth of coppice as should be 
then standing & growing: — Held : (Le Blanc, J., 
dies.) according to its grammatical construction 
(uncontrolled by any other part of the instrument 
showing a different intent) the covenant bound the 
landlord, to whom the words of the covenant were 
to be attributed, to pay the tenant for the value of 


PART IX. SECT. 4, SUB-SECT. 3. 

786 i. Reservation — Of full enjoyment of 
land to vendor of timber .) — Pltf. was the 
owner of a farm, two-thirds of which was 
heavily wooded, & the rest cleared & 
cultivated. Defts. became the pur- 
chasers of the treeB Sc timber upon the 
land under an agreement, which pro- 
vided that the purchaser should have 
“ full liberty to enter into & upon the 
lands for the purpose of removing the 
trees & timber, at such times & in such 
manner as he may think proper,” but 
reserved to pltf. the full enjoyment of 
the land “ save & in so far as may be 
necessary for the cutting Sc removing 
of the trees & timber ” : — Held : defts. 
had a right to remove the timber by the 
moBt diroct Sc available route, & the 
reservation in favour of pltf. did not 
minimise or modify defts . { right, under 
the general grant of the trees, to re- 
move the trees across the cleared land. — 
Stephens v. Gordon (1893), 22 S. 0. K. 

PART IX. SECT. 4, SUB-SECT. 4. 

h. Covenant that covenantee may use 
lyinj down timber .] — Under a covenant 


iii a lease made in pursuance of Short 
Forms Act, the lessee was not to cut 
down timber for any purpose wliatever, 
except for lire wood, but ho was to have 
the privilege of using for any purpose 
all lying down hard wood timber, cedar 
only excepted : — Held : the covenant 
was a restriction of the statutory cove- 
nant, but was an extension of the com- 
mon law right, which was limited to 
lying down dead timber, & the covenant 
allowed the lessee to use all the lying 
down hard wood timber, sound or un- 
sound, except in so far as restricted by 
the exception as to cedar. — Smkllie v . 
Watson (1904), 7 O. L. It. 635 ; 2 
O. W. R. 118; 3 O. W. It. 475.— 
CAN. 

j. Covenant to take proper care of 
fruit frees.] — A covenant in a lease that 
the lessee will ** take proper care of the 
fruit trees, ’ ' primd facie only applies to 
the trees planted & growing on the 
premises at the time the lease is exe- 
cuted. Semblc : (1) it would not apply 
to trees planted by the lessor under on 
oral agreement subsequent to the execu- 
tion ; (2) if. before the lease was executed, 
it had been expressly agreed that the 


trees to be afterwards planted by the 
lessor should bo included in the cove- 
nant, & upon that understanding they 
were planted, the covenant might apply 
to them, but such agreement must be 
established by the lessor by undoubted 
testimony. — U rozikr v. Tabb (1876), 
26 C. 1\ 369.— CAN. 

k. Covenant not to cut except for 
fences or buildings .] — A lessee cove- 
nanted that during the term he would 
not cut any standing timber upon the 
lands except for rails or buildings on the 
demised premises, & also would suffi- 
ciently repair & keep repaired the 
erections & buildings, fonoes Sc gates, 
erected or to be erected upon the 
premises, the lessor finding or allowing 
on the premises all rough timber for 
same, or allowing lessee to out & fell so 
many timber trees upon the premises 
as should be requisite : — Held : there 
was nothing to indicate that the land- 
lord was to control the use of the 
timber so that he might limit it to the 
buildings, fences, 8c erections existing 
at the date of the lease. — Cook v. 
Edwards (1886), 10 O. R. 341.— CAN. 
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all the coppice of less than ten years' growth left 
standing on the demised premises at the end of the 
term, though no special consideration appeared on 
the face of the deed for the landlord’s agreeing to 
make a compensation to the tenant for the value of 
such part of the coppice which the tenant was not 
entitled to cut. — Love v. Pares (1810), 13 East, 
80 : 104 E. R. 297. 

794. Covenant not to lop trees — Penalty or liqui- 
dated damages.] — A declaration stated that defts. 
covenanted they would not lop or top any tree, 
without the consent in writing of pltf., under a 
penalty of £20 for each tree which should be so 
lopped or topped, over Sc above the actual value of 
the tree." Breach, that defts. “ lopped twenty 
trees, without the consent in writing of pltf., which 
trees were of the value of £80, & defts. then be- 
came liable to pay, & ought to have paid to pltf., 
the sum of £80, being the value of the trees, Sc also 
the further sum of £20 for each of the trees so 
lopped by defts., being the amount of penalties 
then incurred Sc forfeited by defts., to pltf. for 
lopping the trees " : — Held : assuming the £20 
penalty to be liquidated damage pltf. could not 
recover it on this breach, as it did not allege that 
t he penalty was not paid. — Hurst v. Hurst (1849), 
4 Exch. 571 ; 19 L. J. Ex. 410 ; 14 L. T. O. S. 257 ; 
154 E. R. 1341. 

Annotation* : — Consd. Legh v. Lillio (I860), 6 II. & N. 165 

Mentd. lit Bodingfold & Horring's Contract, [1893] 2 Oh. 

332. 

795. Covenant not condition.] —A covenant in a 
lease that the lessee should have housebote, etc., 
without committing any waste upon pain of for- 
feiture, is not a condition. — Archdeacon v. 
J enner (1599), (Vo. Eli z. 004 ; 78 E. K. 847. 

Annotation : — Mentd. Keoblo v. II ickc ring-all (1706), Ilolt 

K. B. 14. 

796. Construction of lease of orchard —Trees 
properly removed.] —A lessee covenanted to deliver 
up at the end of the term all trees, which were at 
date of the lease standing in the orchard whole. & 
undefaced, reasonable use Sc wear only excepted, & 
there was a proviso for re-entry on breach of cove- 
nant. Deft, out down trees in the orchard which 
were decayed Sc past bearing, the orchard being too 
crowded with trees. In an ejectment for breach 
of the covenant : — Held : - the removal of the trees 
past' hearing from the too crowded orchard must 
be considered the reasonable use of the orchard Sc 
the trees, & deft.’s act was within the exception. 
— Doe d. Jones r. Crouch (1810), 2 Camp. 
149. 

797. Covenant to leave trees —Trees wrongfully 
cut — Right of action.] — A lessee covenanted to 
leave the houses, trees Sc woods at the end of the 
term in as good plight as he found them ; after- 
wards the lessee cut down a tree : — Held : the 
covenant was broken, Sc the lessor should not stay 
until the end of the term to bring his action of cove- 
nant, because it was apparent the tree could not 
grow again <fc be in as good plight as it was when the 
lease was taken (Dodderidge, J.). — Waterer Sc 
Mountague’s Case (1623), Godb. 335 ; 78 E. R. 
197. 

798. Repairs — Covenant to deliver timber lor.] — 

Covenant to deliver timber (growing on the pre- 
mises) sufficient for the repairs thereof. Averment, 
that there was timber growing on the premises suffi- 
cient for the repairs, but deft, had not delivered it. 
Plea, that there was not timber growing on the 
premises sufficient Sc proper for the repairs : — 
Sendee : (1) the covenant meant the timber should 
be sufficient in quality as well as quantity ; (2) the 
plea was good (not having been demurred to), 
without stating that there was not timber sufficient 
for any part of the repairs. — Snell v. Snell (1825), 


4 B. & 0. 741 ; 7 Dow. Sc Rv. K. B 249 ; 4 L. J. 
O. S. K. B. 44 ; 107 E. R. 1236. 

Annotation : — Mentd. Smith v. Jennings (1840), 4 Jur. 
1160. 

799. Covenant to plant trees & keep them in 
order.] — In an action on an agreement by pltf. to 

lant a quantity of trees, & “ well Sc sufficiently to 
eep them in order ” for two years, & to replant such 
as should die during that period, except from in- 
jury by sheep, game, or cattle, the judge rejected 
evidence tendered by deft., that the trees haa been 
destroyed by being choked up with weeds Sc grass 
Sc were of no value, Sc the jury found a verdict for 
pltf.. Sc that “ well Sc sufficiently to keep in order" 
meant pruning only : — Held : ( 1 ) the evidence was 
improperly rejected, & the agreement was not 
rightly construed ; (2) as the verdict was not per- 
verse, deft, could have a new trial only on payment 
of costs. — A llen v. Camf.ron (1833), 1 Cr. Sc M. 
832 ; 3 Tyr. 907 ; 2 L. J. Ex. 203 ; 149 E. R„ 
035. 

Annotations: — Mentd. Baillie v. Kell (1838), 4 Bing. N. ('. 

638 ; Dawson v. Collis (1851), 10 C. B. 523 ; Charles r. 

Alttn (1854), 15 C. B. <16. 

800. Remove or grub up — Covenant not to.] — A 

covenant not to romove or grub up trees is broken 
by removing trees from one part of the premises to 
another ; Sc so it is by taking away trees, even if 
the lessee plant a greater quantity than he takes 
away, unless those taken away are dead. — Doe d. 
Wetherell v. Bird (1833), 0 C. Sc P. 195. 

801. Lease of quarries — Covenant not to commit 
waste In trees — Cutting necessary to work quarry.] 
— -A lease contained a demise of land Sc quarries 
with power to open Sc work them at certain rent & 
royalties, with an exception of trties on the pre- 
mises. The lessee covenanted not to commit waste 
by cutting the trees. There was a proviso for re- 
entry on the lessee committing waste by any of the 
means aforesaid. The lessee cut down trees which 
it was necessary to remove in order to work the 
quarries : — Held : (1 ) the covenant was not to be 
construed (a) as prohibiting waste generally, ( b ) as 
an unqualified covenant not to cut down the trees 
excepted, ( e ) nor as not to cut down trees excepted 
so as to amount to waste in the technical sense : 
(2) the covenant meant the lessee should not so cut 
the trees excepted as that the cutting should amount 
to an excess of the rights which it was intended the 
lessee should exercise : (3) the lessee's act was net 
a bread i of covenant working a forfeiture. — Doe d. 
Rogers v. Price (1849), 8 O. B. 89 1 ; 19 L. .T. 0. P. 
121 ; 14 L. T. O. 8. 329 ; 137 E. R. 700. 

Annotation: — Consd. Swindell v. Birmingham (Jam I 

Navigations Co. (1860). 9 C\ B. N. S. 241. 

802. Covenant to pay for trees planted — Running 
with land.] — A covenant in a lease to pay for 
trees Sc bushes as a valuation does not rim with the 
land, unless the assi rnees be expressly named in the 
lease as covenantors. — Grey . Cuthbertson 
( 1785), 2 Chit-. 482 ; 4 Doug. K. B. 351 ; 99 K. R. 
917. 

Annotation: — Reid. Can ham v. Bust (1818), 2 Moore, 0. P. 

164. 

803. Covenant not to fell trees excepted from 
lease — Running with land — ’Right to sue.]— A cove- 
nant not to fell, etc., trees excepted from a demise 
does not run with the land, Sc as regards a breach 
committed in the lifetime of the deceased lessor his 
exor. may sue in respect thereof. — Raymond v. 
Fitcii (1835), 2 Cr. M. Sc R. 588 ; 1 Gale, 337 ; 5 
Tyr. 985 ; 5 L. J. Ex. 45 ; 150 E. R. 251. 

Annotations: Reid. Ricketts r. Woavor (1844), 12 M. & W. 

718; Jackson v. Watson, U909] 2 K. B. 193, C. A.; 

Eastern Construct' on Co. »\ National Trust C<>. & Schmidt, 

11914] A. C. 197, P. C. Mentd. Drake r. Beckham (1813) 

11 M. & VV. 315; Beckham r. Drake (1849), 2 H. L. Cas. 

579 ; Formby r. Barker (1903), 89 L. T. 249, C. A. 

if 2 
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Sect. 4 . — Construction & effect of grants, leases , 
etc., of trees & of covenants cfc contracts relating 
to trees : Sub-sect . 5. Sects, 5, 6 & 7 : Sub-sect, y 


Sub-sect. 5.* -Contracts relating to Trees. 

Sec, further, Nos. 285, 286, 289, 290, ante; Sale 
of Goods. 

804. Contract to take timber by valuation — What 
Is timber.]— On a contract to take coppice k timber 
by valuation : — Held : (1 ) the custom of the coun- 
try should decide which trees were timber; 
(2) chestnut k lime trees might, if their bodies were 
sound k good, be timber under the contract, other- 
wise if not sound. — Ohandos (Duke) v, Talbot 
(1731 ), 2 P. Wms. 601 ; 24 E. li. 877. 

A n natations : — Mentd. Hall v. Terry (1738), West. temp. 

Hurd. 500 ; Prowso v. Abingdon (1738), 1 Atk. 482 ; 

Nicholls v . Judson (1742), 2 Atk. 300 ; A.-G. v . Milner 

(1744), 3 Atk. 112 ; Basset v. Basset (1744), 3 Atk. 203 ; 

Chester v. Willes (1754), Ainb. 246 ; Pearce v. Loman 

(1796). 3 Ves. 135; Astley v. Millets (1827), 1 Sim. 298 ; 

Ilonner v. Morton (1828), 3 Russ. 65 ; Horton v. Smith 

(1858), 27 L. J. Oh. 773 ; Rommuit v. Hood (1859), 27 

Boav. 74 ; Ilcnty v. Wrey (1882), 21 Ch. D. 332, C. A. 

805. Sale of woods, etc., then growing — Construc- 
tion.]— D., being seised of the manor of C., by in- 
denture bargained & sold to A. all those her woods, 
underwoods k hedgerows, as had been accustom- 
ably used to be felled k sold, standing, growing, be- 
ing in, upon k within O., to have <& to hold during 
the natural life of D., A. paying £10 yearly during 
the tone. A. cut down all the woods, etc., growing 
at the time of the indenture. Afterwards D., by 
her servants, felled all the other woods growing in 
the same manor : — TIeld : in trespass, after the bar- 
gainee had once felled he should never after fell in 
the same place, notwithstanding the rent yearly re- 
served, k the words “ to have k to hold during the 
life of D.” — Andrews k Glover’s Case (1562), 3 
Leon. 7 ; 1 And. 7 ; 7d E. R. 505. 

806. Contract to value “ timber "■ — Meaning.] — 
Deft, having told pltf., a land surveyor, that he 
was tenant for life of an estate, Ac wanted to sell 
every stick of timber on it, engaged him to value it 
roughly, at- a certain rate i>er cent., k gave him a 
written order to that effect, signed only by himself. 
The witnesses on both sides agreed that timber 
ordinarily meant trees of a certain growth, & the 
valuation included mere saplings, so that it did not 
show the value of the timber ; — Held : there was 
nothing to show that the word timber was not used 
in its ordinary sense, k the valuation not being what 
was ordered k being proved to be grossly incorrect, 
the jury might find it worthless. — Whitty v. 
Dillon (Lord) (1860), 2 F. & F. 67. 

807. Contract of sale — “Timber **• — Meaning.] — 
Resp. agreed to sell to applts. at an agreed price 
shares in a saw mills co., which had extensive rights 
of cutting timber over a large area of ground for 
long periods of time. The agreement contained a 
provision to the effect that the vendor was to give a 
satisfactory guarantee to the purchasers “ that the 
quantity of timber on the different tracts of land as 
shown by the state . . • attached hereto ... is 
true k accurate,” k in the event of the quantity 
of timber on the various tracts failing, on verifica- 
tion, to reach the quantity represented in the at- 
tached statement tne vendor was to repay to the 
purchasers the amount of shortage : — Held : the 
word “ timber ” must be held to mean all timber 
trees growing on the land which were reasonably fit 
for use in such a business as that carried on by the 
co., k should not be restricted to such trees as were 


at the date of the agreement capable of being felled 
k sold at a profit at the then current prices.— 
Swift v, David (1912), 107 L. T. 71, P. C. 

808. Agreement made in lgnoranoe of death of 
tenant for life.] — A tenant in tail, expectant on the 
death of a tenant for life who was insolvent, being 
desirous of preserving the timber on the estate from 
being cut, signed an agreement with the agent of 
the assignee of the tenant for life, agreeing that the 
assignee should have the same right to the timber 
as if he had actually cut it, on a past day named, 
which was prior to the death of the tenant for life, 
k the assignee agreed to refrain from cutting it for 
a month . It turned out that the tenant for life was 
dead at the date of the agreement, although both 
the tenant in tail k the agent of the assignee were 
ignorant of the fact: — Held: (1) the agreement 
was founded on a mistake ; (2) it was without 
consideration, k the ct. should refuse to enforce It. — 
Cochrane v. Willis (1865), 1 Ch. App. 58 ; 35 
L. .T. Ch. 36 ; 13 L. T. 339 ; 1 1 Jur. N. S. 870 ; 14 
W. R. 19, L.JJ. 

Annotations: — Consd. Scott v. Coulson, [19031 1 Ch. 453. 

Refd. Huddersfield Banking Co. v. Lister (1895), 72 L. T. 
703, C. A. Mentd. Jones v, OlllTord (1876), 3 Ch. I). 779. 

809. Sale of copyholds & freeholds with timber — 
Specific performance.] — Lands of copyhold & free- 
hold tenure lying intermixed k undistinguishabie 
were sold with the timber standing on them. The 
conditions of sale stipulated that the vendor was 
not to be bound to distinguish the freeholds from 
the copyholds, & that the timber was to be taken at 
a valuation made for purposes of that sale, the 
value of the timber on each lot being specified. 
The deposit was paid of £10 per cent, on the whole 
price of the land k timber. It was also stipulated 
that in case of delay in the completion of the pur- 
chase, interest at £5 per cent, should be payable 
on the whole price of the land k timber : — Held : 
(1) the contract was an entire contract for sale of 
land with timber on it, not two contracts, one for 
sale k another for timber ; (2) the purchaser was 
not; entitled to any abatement, though he could not 
cut a single tree, not being able to distinguish any 
one tree as standing on freehold ground ; (3) in the 
case of one lot sold under the same conditions k 
particulars of sale, k which consisted entirely of 
copyholds, the purchaser was ecpially bound to pay 
the stipulated price for the timber, although he 
could not cut any of it. — Crosse v. Lawrence 
(1852), 9 JTare, 462 ; 21 L. .T. Ch. 889 ; 18 L. T. 
O. S. 314 ; 16 Jur. 142 ; 68 E. R. 591 . 

810. Sale of growing timber — Seller forcibly pre- 
venting due execution of contract — Remedy of pur- 
chaser.] — By contracts contained in letters deft, 
sold to pltfs. certain growing timber on his estates, 
pltfs. being entitled to enter on the estates with 
t-heir servants to fell the timber, to erect sawmills 
for the purpose of cutting it up, k to remove the 
timber when so cut up. Considerable sums were 
paid by pltfs. to deft, under these contracts, k pltfs. 
erected sawmills, bothies for their workmen, k 
oth$r erections on the estates, k they removed a 
considerable part of the timber. Deft, then pur- 
ported to repudiate the contracts, k forcibly, by his 
servants k agents, prevented pltfs. from entering 
on the estates to cut the timber, pulled down the 
sawmills k bothies erected by pltfs., k carried 
away parts of the machinery. In an action by 
pltfs. for an injunction to restrain deft, from pre- 
venting due execution of the contracts, k for 
damages : — Held : (1 ) in such a case damages only 


PART IX, SECT. 4, SUB-SECT. 5. . 

807 i. Contract of sale — “ Blue gum " — 
Meaning. 1 — •* Blue gum ” timber means 
timber taken from the Eucalyptus 


Globulus . — Rodney (Shire) v . Vibert ■ 
(1915), V. L. R. 388.— AUS. 1 

810 i. Sale of growing timber — Subse- 
quent growth.] — The right, by virtue of 
agreement, to cut Sc remove a certain 


kind of wood from land, during a fixed 
period, extends to subsequent growths 
of the same kind of wood as long as the 
period endures. — B elouin v. Hovey 
(1906), Q. R. 28 S. O. 31.— CAN. 
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would not be an adequate remedy for what pltfs# 
had suffered *, (2) they were entitled to an injunc- 
tion as well as damages. — Jones (James) A Sons, 
Ltd. v . Tankerville (Earl), fl909] 2 Oh. 440 ; 78 
L. J. Oh. 674 ; 101 L. T. 202 ; 25 T. L. R. 714. 

Annotations : — Reid. Hurst v. Picture Theatres, 11915] 1 
K. B. 1, O. A. 


Sect. 5. — CUSTOMS, USAGES, AND PRESCRIP* 
TION RELATING TO TREES. 


Customs as to what are timber trees, see Nos. 
352, 358— -376, ante . 


811. Custom lor householders to cut rotten 
boughs — Bad.]- — A custom for poor A indigent 
householders living in A. to cut & carry away rotten 
boughs A branches in a chase in A. cannot be sup- 
ported ; the description of the persons entitled be- 
ing too vague. Where deft, justified in trespass 
under such a custom, which was found for him, the 
ct. set aside the verdict on that issue, A entered a 
verdict for pltf. with nominal damages. — Selby v . 
Robinson (1788), 2 Term Rep. 758 ; 100 E. R. 409. 

Annotations : — Refd Mortimer v . Moore (1845), 8 Q. JL 294 ; 
Rivers v. Adams, Rivers v. Isaacs, Rivers v. Ferrott (1 878), 
3 Ex. D. 361. 


812. Prescription to have loppings.] — Prescrip- 
tion to have all loppings of all trees, called pol- 
lards, in such a place : — Held : good. — Dickins v. 
Hampstead (1729), Eitz-G. 87 ; 94 E. R. 666. 

813. Right to cut timber in alleno solo as appurte- 
nance — Bad.] — A claim of a prescriptive right in 
the owners A occupiers of close A. to enter close B. 
(belonging to a third party), A to cut down A carry 
away A convert to their own use all the trees A 
wood growing A being thereon “ as to the close 
A. appertaining,” is void as being t-oo large. — 
Bailey e. Stephens (Stevens) (1862), 12 <\ B. 
N. S. 91 ; 61 L. ,1. G. P. 226 : 6 L. T. 356 ; 8 Jur. 
N. 8. 1063; 10 W. It 868; 142 E. R. 1077. 


— Consd. Edprar v. English Fisheries Coinrs. 
(1870), 23 h. T. 732 ; Chesterfield v. Harris, [1908] 2 (Jh. 
3U7, O A. Refd. Constable r. Nicholson (1863), 14 C. B. 
N, S. 230 ; Ellis v. Bridgnorth Corpn. (1863), 15 O. B. 
N. 8. 52 ; Shuttle worth v. Le Fleming (1865). 19 C. B. 
N. S. 687 ; Johnson v. Barne* (1872), L. R. 7 C. I\ 592 ; 
Sutherland v. Heat hcote, [1891] 3 Ch. 504; Whitmore 
r. Stanford, |1909] 1 Ch. 427 ; A.-G. r. Horner (No. 2), 
11913] 2 Ch. 110, C. A. Mentd. Hill v. Tupper (1863), s 
L. T. 792. 

814. Evidence of usage.] — Evidence of a modern 
usage well-known in a district, as to a particular 
mode of cultivation of timber or trees, is admissible 
in construing a grant, lease or will. — Dashwood v. 
Magxiao, T189! | 3 Ch. 306 ; 60 L. ,T. Ch. '809 ; 65 
L. T. 811 ; 7 T. L. R. 629, C. A. 

Annotations .-—Consd. Pardoe v. Pardoo (1900), 82 L. T. 517. 
Mentd. Re, Chaytor, [1900] 2 Ch. 804 ; Chaytor v. Trotter 
(1902), 87 L. T, 33, C. A, ; Re, Trevor-Batyo’s Settlmt., 
Bull v, Trevor-Batyc £1912 J 2 Ch. 339 ; Re Hall, Hall v. 
Hall, 11916] 2 Ch. 488. 

815. Usage to disregard fractions of quarter of 
inch.] — In tne hardwood trade there is a custom, by 
which measurements are taken in cross dimensions 
by rejecting fractions of measurements below a 
quarter of an inch. — Y oung v. Canning Jarrah 
Timber Co., Ltd. (1899), 4 Com. Cas. 96. 

Sec, further, Custom A Usages. 


Sect. 6. — CROWN GRANTS AND LICENCES. 

816. Crown grant to inhabitants of parish to lop 
trees.] — By grant of Queen Elizabeth to the inhabi- 


tants of L., which was a Crown manor & parish, the 
labouring or poor people inhabiting the parish, A 
having families, were to be at liberty at all times, 
from Nov. 11 in every year to Apr. 23 in the follow- 
ing year, to cut or lop the boughs A branches above 
the height of 7 ft. from the ground on the trees 
growing upon waste lands of the manor A parish for 
their own use A consumption, A for sale, for their 
own relief, to all or any of the inhabitants for their 
consumption within the same parish as fuel : — 
Held ; a valid grant. — Willing ale v. Maitland 
(1867), L. R. 3 Eq. 103 ; 36 L. J. Ch. 64 ; 31 J. P. 
296 ; 12 Jur. N. S. 932 ; 15 W. R. 83. 

Annotations Expld. Chilfcon v. London Corpn. (1878), 7 
Ch, D. 735. Consd. Rivera v. Adams, Rivers v. Isaacs, 
Rivera v. Ferrott (1878), 3 Ex. D. 361. Refd. Austin r. 
Amluirst (1877), 38 L. T. 217 : Tyue Improvement Cornra. 
r. Imrie. A.-G. v. Tyne Improvement Comre. (1899), 81 
L. T. 174. Mentd. Mills v. Colchester Corpn. (1867), 16 
L. T. C26 ; Do La Warr v. Miles (1881). 17 Ch. D. 535, 
C. A. ; Hyde Corpn. t\ Bank of England (1882)- 21 Ch, 1) 
176 

Crown grants.] — See, further. Constitutional 
Law. 

Timber licences.] See Real Property 
Chattels Real. 


Sect. 7.- MANAGEMENT BY COURT. 

Sijb-skct. 1. — Powkr to allow Cutting. 

817. Remainderman in fee allowed to cut — To pay 

legacies.] — Lands wore devised to A. for life, re- 
mainder to B. in fee, paying several legacies within 
a limited time, A in default of payment, the re- 
mainder to C., he paying the legacies ; — Held : leave 
would be given to B. to cut timber for payment of 
legacies, though it was opposed by A. A C., on terms 
of B. making satisfaction to A. for breaking the 
ground by carriage, waste, etc. — -Olaxton v. ('lax- 
ton (1690), Pree. (Hi. 15 ; 2 Yorn. 152 ; 1 Eq. Cas. 
Abr. 400, pi. 7 ; 24 E. R. 8. 

818. Remainderman In need.] — A term for years 
was limited for payment of debts, remainder to A. 
for his life mm waste, remainder to his first, etc., 
son in tail. A. being in want, the ct. gave him 
leave to cut timber for his support, not exceeding 
the value of £500, although the debt had not been 
paid. — Aspinwall v. Leigh (1690), 2 Vcrn. 218 ; 
1 Kq. Cas. Abr. 100, pi. 8; 23 E. R. 741. 

819. Timber fit to be cut & decaying — Inquiry.] — 
Timber on settled estates was fit to be cut A in 
danger of running to decay. The tenants for life 
had not power to commit waste, except to cut cop- 
pice wood. On application by an infant tenant in 
tail in remainder the Lord Chancellor ordered an 
inquiry whether it would be for the benefit of pltf. 
A other persons interest ed to have the timber out : 
— field : (1) the order was wrong in doing for the 
tenant in tail what lie could not have done for 
himself ; (2) the proceeds of salt* must be invested 
until lie came of age, when t he claims must be dis- 
cussed. — Mildmay v. Mildmay (1792), 4 Bro. C. C. 
76 ; 29 E. R. 786. 

Annotations Reid. Tollemocho v. Tol lem ache (1842), 1 

Hare, 456 ; Gent v. Harrison (1859), John. 517 ; Daahwood. 

v . Magniac, 11891] 3 Oh. 306, C. A. 

820. .] — Devise in strict settlement, 

with a clause of forfeiture by cutting any trees. 
Upon a bill by the infant remainderman in tail 
showing that many trees had been for a long time 
in a state of decay A, if not felled, would be of very 
little value, an inquiry was directed, whether anv 
trees in the park, not ornamental, or affording shel- 


PART IX. SECT. 7, SUB-SECT. 1. 

1. Timber blown down— Order to se fl— Receiver. ] —Practice as to timber trees blown down on an estate, over which a 
receiver had been appointed.— Crofts v. Poe (1839), Jo. & Car. 193.— 1R. 
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Sect. 7. — Management by court : Sub-sects. 1 & 2.] 

ter to the mansion-house, were proper to be felled, & 
whether it would be for the benefit of all parties 
interested that they should be felled & sold, & 
the money laid out m other estates, to be settled to 
the same uses. — Delapole v. Delapole (1810), 17 
Ves. 150 ; 34 E. R. 58. 

: — Distd. Ormond u. Kynnersley, Butler u. 
Kynnersley (1830), 7 L. J. O. S. Ch. 150: Butler v. 
Kynnersley (1830), 8 L. J. O. S. Ch. 67. Expld. Tolle- 
macho r. Tollomache (1842), 1 Hare, 466. Refd Dashwood 
v. Magnlac, (1801] 3 Ch. 306, C. A. 

821 . S. P. Wickham v. Wickham (1815), 19 Ves. 
419 ; Coop. G. 288 ; 34 E. R. 573. 

Annotations: — Distd. Butler r. Kynnersley (1830), 8 L. J 
O. S. Ch. 67. Folld. Tooker v. Annesley (1832), 5 Sim. 
235. Expld. Tollomache v. Tollomache (1842), 1 Hare, 
466. Befd. Bewick v. Whitfield (1734), 3 P. Wms. 207 ; 
Dashwood v. Magniao, 11891] 3 Ch. 306, C. A. 

822 . -.] — An injunction had been 
granted to provent the cutting of timber or other 
trees standing or growing for the shelter or ornament 
of Blenheim House, but on petition showing that 
there were large quantities of trees, which by good 
husbandry ought to be cut down because they were 
going to decay, or were growing so thickly together 
that they injured & destroyed each other, or that 
they destroyed the ornamental surface of the 
ground, a reference was made to inquire & state 
whether any of such timber & other trees might be 
cut with advantage to the then ornamental 
character of the gardens, etc., or because they were 
too thickly planted to admit the most ornamental 
growth, or for any other reason. — A.-G. v. Marl- 
iiorougtj (Duke) (1820), 5 Madd. 280 ; 50 E. R. 
002. 

Annotations .-—'EM. Tollomache v. Tollemacho (1842), 1 
Hare, 456 ; Dnsliwood v. Magnlac, (1891 J 3 Ch. 306, 
C. A. 


823 . 


-.] — A testator settled his freeholds 


on pltf. for life, subject to impeachment of waste, 
but with power of cutting timber necessary for re- 
pairs, with remainders over. On proof that timber 
on the estate was going much to decay, an inquiry 
was directed as to whether there were any timber 
trees in a state of decay, which would not improve 
by standing, or the standing of which would be 
prejudicial to other trees, <fc which it would be for 
the benefit of all parties to have felled. — T ooker v. 
Annesley (1832), 5 Sim. 235 ; 58 E. R. 325. 

Annotations :— Folld. Waldo v. Waldo (1835), 7 Sim. 261 : 
Consett r. Boll (1 842), 1 Y . & C. Ch. Cay. 569 ; Tollomache 
v Tollemacho (1842), 1 Hare, 456. Expld. Ferrand v. 
Wilson (1845), 4 Hare, 344. Folld. Bagot v. Bagot, Loggc 
r. Iiegg© (1863:, 32 Bear. 508. Befd. Waldo v. Waldo 
(1841), 12 81m. 107 ; Marker v. Kckewieh (I860), 19 
L. J. Ch. 492 ; Hartley r. rendarve??, (1901] 2 Ch. 498. 
Mentd. Dashwood r. Magnlac, [1891] 3 Ch. 306, C. A. 


824 . -.] — The tenant for life under a 
settlement was impeachable for waste. A decree 
was made referring it to the master “ to inquire 
whether any & which of the timber, or trees likely 
to become timber, or any wood on the several 
estates, which do not serve for shelter or ornament 
to any mansion-house, are in a decaying state, or 
which would deteriorate if left longer standing.” 
The master having made his report : — Held : the 
whole of the trees mentioned in tnc master’s report 
to be felled & cut. Lygon v. Beauchamp (Eari.) 
(1832), 9 L. J. Ch. 1 58. 

Annotation : — Folld. Peters r. Blake (1837). C L. J. Ch. 157. 

825 . — -.] — Form of the reference to in- 

quire whether it- is proper to cut timber during con- 
tinuance of the estate of a tenant for life of the 
lands impeachable for waste. — Tollemaciie v. 
Tollemaohe (1842), 1 II are. 456 ; 6 Jur. 364 ; 66 
E. R. 1111. 


Annotation Befd. Dashwood r. Magnlac, (18911 3 Ch. 300, 


828. -.] — Upon a bill filed bv an infant 

devisee for life without impeachment of waste (ex- 
cept as to ornamental timber), praying the estab- 
lishment of the will, the administration of the 
trusts & maintenance, an inquiry was directed as to 
timber in the form adopted in Tooker v. Annesley 
(No. 823, ante), excluding ornamental timber. — 
Consett v. Bell (1842), 1 Y. & C. Ch. Cas. 569 ; 1 1 
L. J. Ch. 401 ; 6 ,Tur. 869 ; 02 E. R. 1020. 

Annotations : — Mentd. Finden v. Stephens (1846), Coop. 
temp. Cott. 318 ; Staint-on v. Carron Co. (1864), 18 Beav. 
146 ; Alexander v. Bramo (1855), 25 L. T. O. S. 298, 
C. A. 

827. Leave to cut timber — When granted.] — The 

ct. would not be justified in ordering timber to be cut 
on the application of a tenant for life impeachable 
for waste, merely because it was ripe for cutting, 
unless it were also decaying, or injuring the growth 
of other timber. If a tenant for life impeachable 
for waste cuts timber without leave of tne ct., he 
will never bo permitted to derive any advantage 
from liis wrongful act. In such a case, the act being 
wrongful, Stat. limitations begins to run against 
the remainderman from the time of the cutting. — 
Seagram v . Knight (1867), 2 Ch. App. 628 ; 36 
L. J. Oh. 918 ; 17 L. T. 47 ; 15 W. R. 1152, C. A. 

Annotations : — Consd. & Distd. Re Benz on, Bowor v Chet- 
wynd (1914), 83 L. J. Ch. 658, C. A. Befd. Dashwood r. 
Magnlac, (1891] 3 Ch. 300. C. A. 

828. Decaying timber — Order to cut — Appor- 
tionment of proceeds — Infant.] — A. was tenant for 
life, remainder to B. in tail, as to one moiety, remain- 
der to 0., an infant, in tail, as to the other moiety, 
remainder over. There was timber on the premises 
greatly decaying. B. brought a hill, praying that 
the decaying timber might he cut down, sold, & the 
money divided betwixt him <fe the infant, & the 
tenant for life insisted to have part of the money : 
— Held: (1) the tenant for life must have 
sufficient left for repairs, etc., & an allowance for 
all damage done to him on the ground, but no 
allowance for the timber, which, when severed by 
accident, or by a trespasser, belonged to the first, 
owner of the inheritance ; (2) decaying timber, if 
for ornament or safety, w r as not to he cut dovTn ; 
(3) where an infant- was interested in the inheri- 
tance, no timber could be cut dow r n, but by the 
approbation of the master, A: the infant ’s moiety of 
the money t o be put out for his benefit. — B ewick v. 
Whitfield (1734), 3 V. Wins. 267 : 24 E. R. 1058. 

Annotations : — Consd. Garth v. Cotton (1760), 1 Ves. Sen. 
546 ; Tooker r. Annesley (1832), 6 Sim. 235. With 
respect t-o the case of Beunck v. Whitfield ,• it appears, 
when it is contrasted with the extract from the rogis 
trar's hook, which is contained in a note upon that 
case, that not only the facts of tho case, but also what is 
represented as the Lord Chancellor’s Judgment, are not 
correctly given ; but it is observable that the Loid 
Chancellor in his judgment admits that, if there be any 
damage done to tho tenant for life, he ought to have 
compensation in respect of that damage (Shad w ell, V. -C.) . 
Befd. Lee v. Alston (1789), 3 Bro. C. 0. 37: Hony v. Hony 
(1824), 1 Sim. & St. 668 ; Segram v. Knight (1867), 2 
Ch. App. 028 ; Re Barrington, Garnlen v . Lyon (1886), 
33 Ch. D. 523. Mentd. Jesus College v. Bloom (1745), 

I Amb. 54 ; Bell v. Wilson (1866), 1 Ch. App. 303, L.JJ. 

See, also. No. 823, ante. 

829. Infant tenant.] — In the case of an 
infant tenant in tail in possession the ct. will autho- 
rise the cutting of all timber fit to be felled in a due 
course of management, but where there is a tenant 
for life impeachable for waste, with remainder over, 
the ct. will only authorise the cutting of timber 
where the interest of the succession requires it, 
namely, such timber as is decaying, or timber which 
it is beneficial to cut because it injures the growth 
of other trees. — Hussey v. Hussey (1820), 5 Madd. 
44 ; 56 E. R. 811. 

Annotations:— Consd. Tooker v. Annesley (1832), 5 Sim. 236. 
Befd. Tollemacho v. Tollomache (1842), 1 Hare, 456 ; 
Ferrand v. Wilson (1845), 1 Hare, 344 ; Seagram v. Knight 
(1867), 2 Oh. App. 628. 
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830. Lunatic.] — Timber on the estate of a 

lunatic cut under order of ct. was sold, & the pro- 
duce paid into a bank on account of the lunatic ; 
after nis death, on petition by his heir : — Held : 
the ct. might cut timber for lunatic’s benefit, but 
only on pressing occasions. — Ex p. Brom field 
(1792), 1 Ves. 453 ; 3 Bro. C. C. 510 ; 30 K. R. 434. 

Receiver.] — A receiver was authorised 
to cut & sell timber for the purpose of repairs.- 
A.-G. v. Boothby (1800), 1 Seton's Jud. ft OrderH, 
6th ed., p. 799. 

882. After death of trustees.] — By a will 

power was given to the devisees for life, who were 
impeachable for waste, when in possession to cut 
down timber as four trustees, or the survivors or sur- 
vivor of them, should assign or direct. All the four 
trustees were dead : — Held, : the ct. would execute 
the trust by referring it to a master to see what 
timber was fit to be cut down from tithe to time. — 
Hewit v. JlKWIT (1765), Amb. 508 ; 27 E. It. 328 ; 
mh nom. Hewett v. IIkwett, 2 Eden, 332. 

A nnolntion Distd. Watlington v. Waldron (18531,4 

Do G. M. fc G. 259. 


Sub-sect. 2. — Application ok Proceeds. 

833. Whether realty or personalty — Lunatic’s 
estate.] — Timber on the estate of a lunatic was cut 
under order of ct., sold, ft the produce paid into the 
bank on his account. After his death, on petition by 
his heir for the money : — Held : (1 ) when property 
was converted, equity would recall it for the repre- 
sentative, if done by breach of trust, not if by acci- 
dent-, the ct., or the tort of a stranger ; (2) on ac- 
count of its consequence ft the difficulty of reversing 
an order made on petition, the ct. would refuse to 
give it to either representative without a bill. — 
Ex p. Brom ki eld (1792), 1 Ves. 453 ; 3 Bro. C. C. 
510 ; 30 E. K. 434. 

834. — - — .] — The ct., in dealing with the 

estate of a lunatic, cut timber during his life : — 
Held : when that w r as severed it- became personalty, 
ft on the death of the lunatic w ent- as personalty to 
his next of kin, & not to the heir-at-law. — Oxenden 
r. Compton (Lord) (1793), 2 Ves. 69 : 4 Bro. (-. C. 
231 ; 30 E. R. 527. 

Annotation s : — Expld. ft Distd. Cooke r. Dcaley (1855), 22 
Beav. 19G. Distd. Re Leeming (1861), 3 L. T. 686, C. 'A. 
Consd. Dyer v. Dyer (1865), 34 Beav. 504. Reid. Re 
Smith (1874), 10 Ch. App. 79, L.JJ. ; Steed v. Preeco 
(1874), L. R. 18 Eq. 192 ; Re Freer, Freer v. Freer (1882), 
22 Ch. D. 622 ; Re Pickard, Turner r. Nicholson (1885), 
53 L. T. 293 ; A.-G. v. Ailesbury (1887), 12 App. Cm. 
672, H. L. ; Re Gist, [19041 1 Ch. 398, C. A. 

835. ,J — In lunacy an inquiry was or- 

dered as to timber decaying, or which would not im- 
prove by standing, or which impeded the growd-h of 
other timber. On a petition by the heir-at-law, ft 
one of tlie next of kin, the proceeds of timber so cut 
w r ere applied for payment of debts of the lunatic. 
There is no equit y for a charge in favour of the next 
of kin . — Ex p. Phillips (1812), 19 Vos. 118 ; 34 
E. R. 463. 

Annotation : — Consd. A. G. v. Ailesbury (1885), 16 Q. B. D. 
408, C. A 

Conversion — No reconversion.] — 

Where timber growing on settled land has been 
rightfully felled ft sold under an order of the ct., it 
becomes personal ostate, ft all the consequences of a 
conversion must follow ; ft there is no equity for 
reconversion as between the heir-at-law & the legal 
personal representatives of the tenant in fee in 
remainder.-- -Hartley' v. Pendarves, (1901 ] 2 Ch. 
498 ; 70 L. J. Ch. 745 ; 85 L. T. 64 ; 50 W. R. 56. 

Annotations: — Conid. Burgess v. Booth, fl908] 2 Ch. 648, 
C. A. Mentd, Fauntleroy r. Beebe (1911), 80 L. J. Ch. 
654, C. A. 


837. Settled on same trusts as estate.] — An 

estate was limited to one for life, with a clause of 
forfeiture ft a gift over, on his cutting timber. There 
was, on the estate, timber which required felling. 
The ct., on a bill filed for that purpose by the tenant- 
for life, authorised same to be cut down, ft directed 
a reference to the master for that purpose. The 
money arising from the timber in suen cases is 
settled on trusts similar to those on which the estate 
stands limited. —P eters v. Blake (1837), 6 L. J. 
Ch. 157. 

838. Right of tenant for life sans waste In re- 
mainder.] — An estate was devised to A. for life im- 
peachable for waste, remainder to B. for life with- 
out impeachment of waste, with remainder to C. in 
fee. It became necessary, during A.’s life, to cut 
timber ; the proceeds were invested, ft the interest 
paid to A. for life. A. died, & B. claimed the pro- 
ceeds of the timber for his own benefit. C., the re- 
versioner in fee, resisted the claim, ft contended 
that they formed part of the corpus of the estate : 
— Held : B. entitled t-o receive the proceeds. — 
Phillips r. Barlow (1844), 14 Sim. 263 ; 14 L. J. 
Ch. 35 ; 4 L. T. O. S. 130a ; 00 E. R. 359. 

Annotations : — Dfctd. Lowndes v. Norton (1877), 6 Ch. I>. 

139. Refd. Gent v. Harrison (1859), John. 517. 

839. — — .] — A. was tenant for life with impeach- 
ment of waste, with remainder to her issue m tail, 
with remainder to B. for life, with remainder to his 
issue in tail, with remainder to B. in fee. The ct. 
directed some timber to be cut in the life of A., & 
the produce to he invested. Both A. ft B. died 
without issue : — Held : as between the heir ft exor. 
of B. the timber money w r as realty, & belonged to 
the heir. — Field v. Brown, Smith v. Brown (1859), 
27 Beav. 90 ; 54 E. R. 35. 

Annotations:— Consd. Dyer v. Dyer (1865), 34 Beav. 504. 

Dbtd. Hartley v. Pendarvos, [1901] 2 Ch. 498. 

840. Equitable tenant for life unimpeachable 
— Rents & profits.] — An equitable tenant for life 
unimpeachable for w r aste was entitled for estates, 
subject to a trust for payment, by the trustees out of 
the rents ft profits, but not by sale or mtgo. of such 
estates, of certain mt-ges. on the estates. Timber 
had been cut- on the estates by the direction of the 
ct. : — Held:* (1 ) the term “ rents ft profits” meant 
annual rents ft profits, & the trustees were not en- 
titled to apply the proceeds of this timber which was 
a portion of the inheritance to discharge mtges. ; 
(2) the tenant for life in possession, though not in 
possession of the rents & profits of t he estate, was 
entitled to all other rights incident to his estate, un- 
less they would interfere with the execution by the 
trustees of their trusts ; (3) he w r as entitled to the 
proceeds of t he timber which had been cut. — L ovat 
(Lord) v. Leeds (Duchess) (1862), 2 Drew, ft Km. 
75 ; 10 W. R. 398 ; 62 E. R. 550. 

Annotation : — Mentd. Lcppington v. Freeman (1891), 66 

L. T. 357, C. A. 

841. Infant tenant in fee — Personalty.] — A. was 

tenant in fee simple of an estate, subject to an 
executory devise over in the event of his death 
under twenty- one without- issue. During the 
minority of A., timber, which was deteriorating, 
was cut with the sanction of the ct. A. died under 
twenty-one without issue : — Held : the produce of 
the timber passed, as personalty, to his legal per- 
sonal representative. — Dyer v . Dyer (1865), 34 
Beav. 504 ; 6 New' Rep. 79 ; 34 L. J. Ch. 513 ; 12 
L. T. 442 ; 11 Jur. N. S. 721 ; 13 W. R. 732 ; 55 
E. R. 730. 

Annotation -Consd. Hartley r. Pendarves, [1901] 2 Ch. 

498. 

842. Larch trees sold before maturity — Not in due 
course of management — Exceptional circumstances.] 

— A testator by his wfill devised his residuary real 
estate upon trust- for sale with full power of post- 
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Sect 7. — Management by court : Sub-sect 2. Sect 8 : 

Sub-sects* 1 & 2.] 

ponement, & directed that until sale the annual 
produce of the estate should be treated as income & 
applied accordingly, <fc lie directed that the net 
proceeds of the sale & conversion should (in the 
events which happened) be held on trust in equal 
amounts for his two sons for life, with remainder to 
their respective issue. Larches planted on the 
estate were cut & sold when the trees were some 
thirt y years old, &, by reason of the urgent demand 
arising out of the European War for trees of this 
size, realised at least as large a price as they would 
nominally have realised at maturity — that is, when 
fifty or sixty years old. Astbury, J., held they had 
not been cut in a due Ac proper course, As the pur- 
chase-money was not payable to the tenants for 
life as annual produce of the estate, but, being a 
profit arising to the estate owing to an exceptional 
or accidental occurrence, must, after payment 
thereout of the costs of sale Ac of replanting the 
plantations, be divided into moieties, of which one 
moiety should be capitalised & the other paid to the 
tenants for life as income : — Held : under the above 
order (which should be affirmed) the tenants for life 
were receiving at least as Touch as they could 
possibly be entitled to. — He Terry, Terry v. 
Terry (1918), 87 L. J. Ch. 577. 

843. Investment — Income — Principal.] — Where 
the ct. orders timber to be cut down for any reason, 
the proper course is for the proceeds to be invested, 
Ac the income given to the successive owners of the 
estate until there is an absolute estate of inheritance, 
the owner of which is entitled to the principal ; & 
the same rule applies to cases of equitable waste. — 
Honywood r. 1 1 on ywoo i ) (1874), L. It. 18 Kq. 300 ; 
43 L. J. Ch. 652 ; 30 L. T. 071 ; 22 W. IL 749. 

Annotation* : — Consd. Dashwood r. Maculae, [1891] 3 Ch. 

306, C. A. ; J ’ardor v. Pardor (1900), 82 L. T, 547 

844. Lunatic tenant for life — Conversion — 

Personal estate.] — Both the tenant for life impeach- 
able for waste & the tenant in fee in remainder of 
land subject to an administration suit were lunatic. 
Under an order made in Ch. & in Lunacy timber 
v r as cut & sold : — Held : the proceeds of the timber 
were, subject to the life interest, personal estate of 
the tenant in fee.- Hartley v . Pkndarvks, j 1901 1 
2 Ch. 498 ; 70 L. .1. Ch. 745 ; 85 L. T. 01 ; 50 W. H. 
50. 

Annotations : — Consd. Burgess r. Booth, [1908] ‘J Ch. 018, 

C A. Mentd. Fauntleroy r. Beebe '1911), 80 L. J. Ch. 

054, C. A. 

Sec, also , Nos. 833— 835, ante. 

845. Construction of devise.] — Devise of real es- 
tates to A. & B. A their heirs to the use of them & 
their heirs, in trust to permit C. to receive the rents 
& profits for life, A: after her decease to stand seized 
of the premises, in trust for the second son of D. 
At heirs male of his body, remainder in trust for 
the third, fourth, & other sons of 1). in tail male, 
remainder in trust for E. for life without impeach- 
ment of waste, remainder to trustees to preserve, 
etc., remainder to the first A: other sons of E. in tail 
male, etc. Proviso that in case there should not be 
a second son of D. at the time of the death of .0. , 
then, until such second son should be bom, the trus- 
tees should pay rents & profits of the estates to such 
person as was next in remainder, A: should be en- 
titled to receive same in case no such son should 
be born. C. having cut timber, this was sold under 
an order of the et., Ac- the produce paid into the 
bank. At C.’s death D. had no son, & E. v r as dead, 
leaving F. his eldest son : — Held : the produce of 
the timber belonged to F. absolutely, Ac did not 
abide the event of D.’s having a son. — D are v, 
Hopkins (1788), 2 Cox, Eq. Cas. 110 ; 30 E. IL 51. 

846. interest on proceeds — Tenant for life Im- 


peachable.] — A tenant for life subject to impeach- 
ment for waste is entitled to the interest of money 
produced by the sale of timber cut by order of the 
ct. — Tooker v. Annesley (1832), 5 Sim. 235 ; 58 
E . R. 325. 

Annotations: — Consd. Waldo v. Waldo (1841), 12 Siru. 107. 
Held. Waldo v. Waldo (1835), 7 Stm. 261 ; Marker r. 
Kekewiek (I860), 19 L. J. Ch. 492 ; Hartley v. Pendarves, 
[1901] 2 Ch. 498. Mefltd Tollemache v. Tollemache 
(1842), 1 Hare, 456 ; Consett v. Bell (1842), 1 Y. & C. 
Ch. Cas. 569 ; Forrand v. Wilson (1845), 4 Hare, 344 ; 
Bagot v. Bagot, Legge v. Legge (1863), 32 Beav. 509 ; 
Dashwood v . Magnlac, [3 891] 3 Ch. 306, C. A. 

847. Tenant for life without impeachment.] 

— A tenant for life without impeachment of waste 
further than wilful waste is entitled to the interest 
of money produced by the sale of decaying timber, 
cut by order of the ct. — Wickham v. Wickham 
(1815), Coop. G. 288 ; 19 Ves. 419 ; 35 E. R. 501. 

Annotations : — Distd. Butler v. K.vnnersely (1830), 8 L, J. 
O. 8. Ch. 67. Expld. Tollemache v. Tollemache (1842). 
1 Hare, 456. Reid. Bewick v Whitfield (1734), 3 I*. Wins. 
267 ; Tooker v . Anne°ley (1832), 5 Sim. 235 ; Dashwood 
v. Magniac, [1891] 3 Ch. 306, C. A. 

848. Dividends on investment of proceeds.] — Tes- 
tatrix devised an estate to a trustee in trust to settle 
it on A. for life, with power to cut timber for repairs 
only, remainder to B. for life sans waste, remainder 
to his first As other sons in tail. The trustee, under 
a surveyor’s advice, As with the consent of the 
tenants for life, ordered timber on the estate to be 
felled, & invested the proceeds in the purchase 
of stock in his own name : — Held : A. entitled to 
the dividends of the stock for her life. — Waldo v . 
Waldo (1835), 7 Sim. 201 ; 58 E. R. 837. 

Annotation : — Consd. Ferrand v. Wilson (1845), 4 Hare, 
344. 

g 49 # Capital.] — Estates were devised to A. in 

fee, in trust to settle them^on B. for life, remainder 
to C. for life without impeachment of waste, re- 
mainder to C.’s first As other sons in tail. Soon 
after testator’s death A., with the consent of B. 
A: C., cut At sold some timber on the estates which 
was going to decay, & invested the proceeds in Con- 
sols. A suit was instituted by C. against A., B., At 
C.’s infant eldest son, in which the stuck was or- 
dered to be transferred into ct. The ct. having 
ascertained t he circumstances in which the timber 
had been cut, ordered the dividends of the stock 
to be paid to B. for life, At afterwards, B. having 
died, the capital was to be transferred to C. — 
Waldo v. Waldo (1841), 12 Sim. 107 ; 10 L. J. 
Ch. 312 ; 59 E. K. 1072. 

Annotations : — Consd. Phillips v. Barlow (1841). 14 Sim. 
263 ; Gentr. Harrison (1859), John. 517. Distd- Lowndes 
r. Norton (1877), 6 Oh. J>. 139. 


Sept. 8.— WASTE AS REGARDS TREES. 

Wast-c in general as between landlord At tenant, 
see Landlord & Tenant. 

As between the owner of a particular estate or 
remainderman, see Settlements. 

Sub-sect. 3. — General Principles. 

850. Rule generally.] — Waste properly is in 
timber trees, either by cutting of them down or top- 
ping of them or doing any act whereby the timber 
may decay. Cutting down of willows, beech, 
birch, ash, maple, or the like standing in the defence 
& safeguard of the house is destruction (Parke, 
B.).— Phillipps (Phillips) v . Smith (1845), 14 
M. & W. 589 ; 15 L. J. Ex. 201 ; 10 J. P. 533 ; 153 
E. R. 010. 

Annotation 1 Consd Dashwood v. Magniac, 118911 3 Ch. 

306, C. A. 
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851 . %] — The question whether cutting 

timber is waste depends upon the questions (1) 
whether the consumption of the timber is necessary 
for its reasonable enjoyment, A (2) whether in any 
reasonable view of the circumstances the grantor 
must have intended the timber to be reasonably 
enjoyed. Reasonable necessity of construction, 
not the prudent management of estates, lies at the 
bottom of the doctrine (Bowen, L.J.). — Dash- 
wood r . Magniac. (1891] 3 Ch. 300 ; 00 L. J. Oh. 
809 ; 05 L. T. 811 ; 7 T. L. R. 029, C. A. 

Annotations :~Refd. Pardoe v. Pardoe (1900), 16 T. L. R. 
373: Re KaU. Hall v. Hall, [1916] 2 Ch. 488. Mentd. 
Re Chaytor, [1900] 2 Ch. 804 ; Chaytor v . Trotter (1902), 
87 L. r. 33, C. A. ; Re Trevor-Batye's Settlmt., Bull v. 
Trevor Batye, [1912] 2 Ch. 339. 


852. What is waste.] — An action for waste will 
not lie for cutting young ash trees, say of the age of 
seven or eight years. Waste is only for things 
which are prejudicial to the inheritance, as in 
houses, great ash t rees, & the like, A not in small 
things (Brian, C.J.).— Anon. (1497), Y. B., 13 
lien. 7, fo. 20, pi. 3. 

853. What is not waste.] — Those acts are not 
waste which are not prejudicial to the inheritance, 
as the cutting of sallows, maples, beeches, & thorns 
which were not timber by law or by local custom. 
— Barret v. Barret (1028), Ilet. 34 ; 124 E. R. 
321. 


Annotations Consd. Simmons v. Nort on (1831), 7 Bine. 
640 ; Doe d. Grubb v. Burlington (1833;, 5 B. & Ad. 507. 
Reid. Phillips v. Smith (1845), 14 M & W. 589 ; Jones v. 
Chappell (1875), L. It. 20 Kq. 539; Tucker v. Linger 
(1882), 21 Cli. D. 18, C. A. : Dashwood v. Magnlac, [1891J 
3 Ch. 306, C. A. : West Ham Central Charity Board v. 
East London Waterworks Co., [1900J 1 Ch. 621. 


854. Questions for Jury.]— In a writ of waste 
founded on Slat. Gloucester (c. 5), it appeared that 
deft., a tenant, for life, had cut down trees on the 
estate at three different times, the last of which was 
more than four years before the writ was sued out, A 
pltfs.’ witnesses admitted that several of such trees 
had been felled lor the benefit of t he estate. At the 
trial it was left, to the jury to say whether they 
thought the felling of the trees had been injurious 
to the, inheritance. A, if so, that they should find a 
verdict for pltfs., but if they should be of opinion 
that they were cut down bona fide, A with a view to 
improve the estate, then for deft. ; A tlic jury 
found a verdict for the latter. , The cl. granted a 
new trial, on the ground that the whole of the case 


had not been gone into at the original trial. — 
Redfern e. Smith (1823), 1 Bing. 382 ; S Moore, 
< \ l\ 443 ; 2 L. J. O. S. 0. I\ 30 ; 130 E. R. 154. 

855. De minimis non curat lex.] — Semblc : the 
destruction of one or two hazels, willows, or apple 
trees growing in a wood of ash trees, is not waste ; 
hut the destruction of a garden of apple trees is 
waste.— A non. (1494), Y. B., 10 Hen. 7. fo. 2, pi. 3. 


Sec, further, Action, Vol. I., pn. 30 — 

40. 


856. Evidence admissible in construction of 
settlement or will.J — Evidence is admissible, not 
only of the custom which makes trees of a particular 
kind timber, but to prove a usage as to manage- 
ment, with reference to which parties may have 
contracted or made testamentary or other disposi- 
tions of their property (Lindley, L.J.) — Dash wood 


p. Magniac, [1891] 3 Oh. 306 ; 00 L. J. Ch. 809 ; 
“65 L. T. 811 ; 7 T. L. R. 629, C. A. 


Annotations : — Mentd. Pardoe v. Pardoe (1900), 16 T. L. I?. 
373 ; lie Chaytor, [1900] 2 Oh. 804 ; Chaytor v. Trotter 
(J9-92), 87 L. T. 33, C. A. ; Re Trevor-Batye's Settlmt., 
huh v. Trevor-Batye, [1912] 2 Ch. 339 ; Re Hall, Hall r. 
Hall, [1916] 2 Ch. 488. 


Sub-sect. 2. — Particular Acts. 


857. Dead wood.] — Cutting of dead wood is not 
waste at law. — Anon. (1427), Fitz. N. B. 59 (M.) ; 
22 Vin. Abr. tit. Waste, M., pi. 20. 

858. Decayed timber.] — Cutting down decayed 
timber is as much waste as cutting down any other. 
— Perrot v. Perrot (1714), 3 Atk. 94 ; 20 E. K. 
857. 

859. Decaying wood.] — Deft, was tenant for life 
under a settlement with remainder to his first A 
other sons in tail, with remainder to pltf . for life, A 
with the ultimate reversion in fee to deft. On ap- 
plication by pltf. for an injunction to stay cutting 
timber, deft, contended that he had only cut down 
decayed trees which it was in the public interest to 
cut down : — Held : (1 ) the question did not concern 
the interest of the public, unless it had been in the 
King’s forests A chases, but was merely a private 
interest between the parties ; (2) there was no dis- 
tinction between young tun her trees that had not 
come Id their full growth A decayed timber ; (3) an 
injunction would be granted, since pltf. could not 
sue deft, at law.- — P errot v. Perrot (1741), 3 Atk. 
94 ; 20 E. R. 857. 

860. S. P. Re Llewellin, Li. i;\v ellin r. Wil- 
liams (1S87), 37 (Mi. D. 317 ; 57 L. .1. Ch. 310; 58 
L. T. 152 ; 36 W. lb 347 ; 4 T. L. lb 170. 


Annotation : — Mentd. He Smith's S. E., 11891] 3 CJli. 65. 

861. Firs.] — Cutting a lir tree down to the 
ground would be waste, because it would not grew 
again (Uolfk, B.). — Piiillipps (Phillips) v. Smith 
(1815), 14 AT. A W. 589 ; 15 L. .!. Ex. 201 ; 10 J. P. 
533 ; 153 E. lb <0 10. 

Annotation : — Consd. Dash wood r. Mugniac, [1891] 3 Ch. 
306, C. A. 


862. Fruit trees.] — Cutting pear trees or apple 
trees may be waste. Anon. ( 1429), Y. B., 7 Hen. 0, 
fo. 38, pi. 47 ; 22 Yin. Abr. tit. Waste, E.. 8 A 9. 

g 63 , ] — Cutting down filbert trees A apple 

trees in an orchard is waste. Semble : had they 
been growing in a wood of timber trees, A not been 
for the prot ection of the house, to cut them would 
not have been waste. — Anon. (1494), Y. B., lo 
Hen. 7. fo. 5. pi. 7. 

864. Germens.] — Cutting germens, that is to say, 
the roots of trees, so that the spring cannot grow, 
or allowing the close to be open A cattle to enter A 
destroy the spring, is waste.. — Anon. (1400), Y. B., 
5 Edw. 4, fo. 100b (Long Quint o). 

865. .] — The destroying of germens is waste. 

- Anon. (1433), Y. B., 1 1 Hen. 0, fo. 1 , pi. 3 ; 22 

Yin. Abr. tit. Waste, E. f pi. 20. 

866. S. P. Piiillipps (Phillips) v. Smith (1845), 


PART IX. SECT. 8, SUB-SECT. 1. 

853 i. What is not waste.] — A tenant for 
life in Canada may cut down timber in 
the proper course of good husbandry, In 
order to bring the proper proportion of 
the land under cultivation, & perhaps 
destroy such timber, but he cannot cut 
down umber, even for the same purposes, 
A sell it. — Saunders v. Breakik (1884), 
5 0. R. 003. — CAN. 


PART IX. SECT. 8, SUB-SECT. 2. 

m. Timber on wild land.] — It is not 
waste in a tenant for life to out down 
timber on wild land for the sole purpose 
of bringing it into cultivation, provided 
the inheritance be not damaged thereby, 
& it is done in conformity with the rules 
of good husbandry. — Drake v. Wiqle 
(1874), 24 C. P. 405. — CAN. 

n. Pleading .] — Drake v. Wigle 

(1872), 22 C. P. 341.— CAN. 


o. Tapping trees.] — It is a question 
for the jury whether the tapping of trees 
for sugar making has the effeot of de- 
stroying the trees, or of shortening their 
life, or injuring them for timber pur- 
poses ; & if so found, a covenant not to 
out down timber exoept for the lessee's 
use, or for purposes of improvement on 
the premises, will be broken by such 
tapping. — Campbell «. Shields (1879). 
44 U, C. R. 449. — CAN. 
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Sect. 8. — Waste as regards trees : Sub-sects * 2 <Sr 3*] 

14 M. & W. 589 ; 15 L. J. Ex. 201 ; 10 J. P. 
533 ; 153 E. R. 610. 

Annotation : — Consd. Dash wood v. Magnlac, [1891J 3 Ch. 

306, C. A. 

867. .] — Allowing germens to be destroyed 

by cattle is waste. — Everwike (Duke) v. Ever- 
wike (Duchess) (1431), Y. B., 9 Hen. 0, fo. 65, 
pi. 21. 

868. Hedgerows.] — A hedge may be on a dif- 
ferent footing as regards waste, if important 
as marking boundaries (Rolfe, B.). — Phillipps 
(Phillips) v. Smith (1845), 14 M. At W. 589 ; 15 
L. J. Ex. 201 ; 10 J. P. 533 ; 153 E. It. 610. 

Annotation : — Consd. Dashwood r. Magniac, [18911 3 Ch 

306, O. A. 

Hedges as boundaries.] — See , further , Boun- 
daries, Fences & Party' Walls. 

869. Lopping & topping timber.] — Lopping & 
topping ashes & elms is waste. — Samuel v . John- 
son (1549), 1 Dyer, 65a ; 73 E. R. 138. 

87 0. Oaks, hornbeams, etc.] — Cutting oaks at the 
age of eight or ten years is waste, but cutting horn- 
beams, hazels, willows or sallows of the age of forty 
years is in general not waste, because at no time 
will they be timber. — Anon. (1581), Godb. 4 ; 78 
E. R. 3. 

871. Seasonable wood.] — If oaks are seasonable 
& accustomed to be cut at the age of twenty years, 
it is not waste to cut them. — Anon. (1433), Y. H., 
1 1 Hen. 6, fo. 1. pi. 3 ; 22 Yin. Abr. tit. Waste, E., 
pi. 6. 

Annotation .* — Mentd. Bowles' Case (1615). 11 Co. Rep. 79b. 

872. Oaks.] — Af ter the age of twenty years, 

oaks cannot be said to be seasonable wood, At it is 
waste to cut them.— Anon. (1433), Y. B., 1 1 Hen. C, 
fo. 1, pi. 3 ; 22 Vin. Abr. tit. Waste, E., pi. 7. 

873. Standils.] — Cutting down oaks, remaining 
on t lie land as standils, of a growth of from sixteen 
to twenty years, & in respect of which tithes were 
paid, is not waste, At oven if they be twenty to 
twenty-four years' standing it- is not waste, if the 
custom of the parties is to sell them for “ season- 
able " wood Ac if tithes be paid for them, as then 
they are not timber. — Brook v. Cobb (1612), 2 
Brownl. 150 ; 123 E. It. 867. 

Annotation ; — Held. Dash wood t\ Magnlac, [18913 3 Cli. 306, 

O. A. 

874. Thinnings generally.] — Not all cutting of 
timber is waste. In places where oak coppice is 
felled regularly the felling would constitute the 
flower of the land, to which the tenants for life 
would be entitled. Further, proper At regular thin- 
ning of a wood for the purpose of improving the rest 
of the trees within certain limits would not be waste. 
— Bagot v. Bagot, Ledge v. Legge (1863), 32 
Beav. 509 ; 2 New Rep. 297 ; 33 L. J. Ch. 116 ; 9 
L. T. 217 ; 9 Jur. N. S. 1022 ; 12 W. R. 35 ; 55 
E. R. 200. 

Annotations : — Mentd. It fe Cavendish, Cavendish v. Mund y, 

[1877 J W. N. 198 ; Elias v. Snowdon Slate Quarries Co. 

(1879), 4 App. Cas. 454, H. L. : Re Barrington, GamJen v. 

Lyon (1886), 33 Ch. D. 523 ; Dashwood v. Magniac, 

[18911 3 Ch. 306, C. A. ; Re Maynard's S. E., [1899] 2 Ch. 

347. 

875. Thorns.] — Cutting white thorns may be 
waste. — Anon. (1372), Y. B., 46 Edw. 3, fo. 17, pi. 
13; 22 Vin. Abr. tit. Waste, E., pi. 1. 

876. .] — The lessee of a manor & warren cut 

down thorns : — Held : not waste to stub thorns 
growing upon the land, but only to cut down thorn 
trees that had stood sixty or one hundred years. — 
Moyle v . Mayle (1599), Owen, 66 ; 74 E. It. 905. 

Annotation : — Mentd. Eltas v. Griffith (1878), 8 Ch. D. 521. 

C. A. 

877. -.] — Eradicating whitethorns is waste, 
but cutting them At selling the cuttings is not waste, 


unless they grew in a pasture for the defence of 
cattle Ac were of the greatness of timber. — Lashmer 
v. Avery (1606), Cro. Jac. 126 ; 79 E. R. 110. 

878. -.] — It is waste to cut beech Ac white- 
thorn, if timber by custom. The cutting up of 
quicksets is not waste, if it preserves the spring — 
Palmer’s Case (1611), Co. Litt. 53a, n. (10). 

879. .] — The eradicating of whitethorn is 

waste, but not of blackthorn, unless the black- 
thorn grow in a hedge Ac the whole hedge is de- 
stroyed. It is not waste to cut quickset hedges. 
If a man lias undemoods of hazel, willows, thorns, 
Ac is accustomed to cut them Ac sell them every 
ten years, his lessee does not commit waste if 
he fell them, but if he dig them up by the roots or 
suffer the gerrnen to be bitten with cattle after they 
are felled so they will not grow again, it is a destruc- 
tion of the inheritance, & an action of waste will lie 
for it . But if he mow the stocks with a wood scythe 
it is a malicious waste ; Ac continual mowing Ac 
biting is destruction. — Gage Ac Smith’s Cask 
(1613), Godb. 209 ; 78 E. R. 127. 

880. .} — To cut whitethorns used to defend 

a manor-house from the wind, or standing in a 
pasture field Ac used for the shade of the beasts de- 
pasturing & intended approximately to remain in 
that form, is waste. — Phillipps (Phillips) v. 
Smith (1845), 14 M. Ac W. 589 ; 15 L. J. Ex. 201 ; 
10 J. P. 533 ; 153 E. R. 610. 


Annotation Consul. Dashwood v. Magnlac, [18911 3 Ch. 
306, C. A. 

881. Trees excepted — No waste to cut.] — If trees 
be excepted out of a demise, waste cannot be com- 
mitted by cutting them down ; Ac ejectment cannot 
be brought as for waste committed in or upon the 
demised premises. — Goodright d. Peters r. 
Vivian (1807), 8 East, 190 ; 103 E. R. 315. 

Annotation : — Consd. Doe d. Rogers v. Price (1849). 8 C. H. 
894. 


882. Trees standing in defence of house.] — If 

trees are cut down which are in defence of the house, 
whereby the house is blown down by tempest, this 
is a waste. — Stickleiiorne v. Hatchman (1585), 
Owen, 43 ; 74 E. R. 887. 

883. Underwoods or thorns.] — Raising up by 
the roots underwoods or thorns is waste (Needham, 
J.).— Anon. (1466), Y. B., 5 Kdw. 4, fo. 100b (Long 
Quinto). 

884. Willows.] — If willows are in view of a 
manor-house Ac keep off the wind, or are in a bank 
in order to keep up the bank, to cut them down is 
waste (Brgdnel, J.). — N. v. J. (1520), Y. B., 12 
Hen. S, fo. 1, pi. 1. 

Annotations : — Consd. Matthew v. Crasso (1613), 2 Bulst. 

89. Dlstd. Phillips v. Smith (1845), 14 M. & W. 589. 

Mentd. Anon, (undated) Plowd. Qrs. 9, S 69 : Clare v. 

Pepya (1585), Oo. Eliz, 41 : Beale & Taylor’s Case (1590) 

1 Leon. 237 ; Taylor v. Beal (1591), Cro. Eliz. 222. 

885. .] — It is waste to cut down willows 

which support the bank of a river. — Stripping’s 
Case (1621 ). Win. 15 ; 124 E. R. 13. 

886. .] — A tenant for years is not guilty of 

waste in cutting down willow trees for sale, which 
spring up again from the stools, unless they serve to 
protect the house, or to support the bank of a 
stream. — Phillipps (Phillips) v. Smith (1845), 14 
M. Ac W. 589 ; 15 L. J. Ex. 201 ; 10 J. P. 533 ; 153 
E. R. 610. 


Annotation : — Consd. Dashwood v. Magnlac, [1891] 3 Ch. 
306, C. A. 


Sub-sect. 3. — Equitable Waste — Ornamental 

and other Timber. 

887. General principle.] — Semble : (1) the prin- 
ciple on which the ct. protects ornamental timber 
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is that if testator or author of the interest has 
gratified his own taste by planting for ornament, 
his taste, like his will, binds the parties, notwith- 
standing that it is made to appear to the ct. that 
the reverse taste was correct; (2) the question 
which is in fact the most fit method of clothing an 
estate with timber for the purpose of ornament can- 
not be entrusted to the ct. (Lord Eldon, C.). — 
Downshirk (Marquis) v. Sandys (Lady) (1801), 

0 Ves. 107 ; 31 E. R. 

Annotations : — Consd. Wombwell v. Belaeyso (1825), 6 Ve*. 

116, n. Expld. Marker v. Marker (1851), 9 Haro, 1. 

Diftd Micklethwait v. Micklethwait (1857), 1 Do Q. & J. 

504. Mentd. HalUwell v. Phillips (1858), 4 Jur. N. S. 607. 

888 . .] — Equitable waste consists of cutting 

either timber planted for ornament or shelter, or 
saplings & young trees, before fit for timber. It is 
not equitable waste to cut trees which have not at- 
tained their full growth <fc maturity ; & an injunc- 
tion to restrain a tenant for life unimpeachable for 
waste from such cutting, cannot be sustained. The 
ct. will not maintain an injunction against equitable 
waste, unless it is proved that it either has been 
committed or is threatened. - Potts v. Potts (1825), 
3 L. J. O. 8. Oh. 170. 

889 . .] — A tenant for life without impeach- 

ment of waste has a right at law to cut timber on 
the estate, & has a property in the trees, but, having 
abused that power bv cutting ornamental trees <fc 
trees not ripe for cutting, a ct. of equity says he 
shall not/ do these things with impunity, but inter- 
poses to restrain the legal right : <fc equity not only 
restrains him from doing further waste, but directs 
an account, of the waste done & will not suiter the 
individual to pocket the produce of the wrong, but 
directs the money produced by such waste to be 
laid up for the benefit of those who succeed to the 
estate (Plum ur, V.-<\). — Lansdowne (Marquis) 
r. Lansdowne (Marchioness Dowaork) (1815), 

1 Madd. 110 ; 50 E. R. 44. 

Annotations: — Consd. Sawyer «. Goodwin (1867), 36 L. J. 

Ch. 578 • Phillips v . Homlray (1883), 24 Ch. D. 439, C. A. 

Mentd. Peek v. Gurney (1873), L. R. 0 H. L. 377, H. L. 

890. -.] — In preservation of ornamental tim- 
ber the ct., by applying the doctrine of equitable 
waste, controls & restrains excessive use of the 
legal power incident to an estate unimpeachable for 
waste, but with reference only to the presumed will 
<fe intention of the party by whom the power was 
created. The protection of the ct. is confined to 
timber planted <fc left standing for shelter or orna- 
ment; <fe the question, whether the protection 
should be extended to particular timber, is one of 
fact. — Marker r. Marker (1851), 9 Hare, 1 ; 20 
L . J. Ch. 24fi ; 17 L. T. O. S. 1 715 ; 15 Jur. 003 ; 08 
E. R. 380. 

Annotation*: — Consd. Mioklethwait v. Micklethwait (1857), 

26 L. J. Ch. 721. Folld. Ashby v. Hincks (1888), 58 L. T. 

557. Refd. Stafford v. Sutherland (189‘i), 36 Sol. Jo. 

381. 

Limits of doctrine.] — Equitable waste 

has not been extended beyond trees planted or 
growing for ornament, as in avenues or vistas, to 
timber merely ornamental, viz., an extensive wood. 
— Surges v. Lamb (1809), 10 Ves. 174 ; 33 E. R. 
950. 

AnnoUitiom : — Mentd. Cholmeloy v Paxton (1825), 3 Bing. 

207 ; Londesborough v. Somerville (1854;, 19 Beav. 295 ; 

Davenport u. Davenport (1863) 33 L. .1 . ( -h. 33 ; Daahwood 

t?. Magnlac, [1891 J 3 Ch. 306, C. A. 

892. .] — Where the owner of an estate, 

with a residence, purchases adjoining lands with 
ornamental woods, the ct. will not. from that fact 
alone, infer that he intended to be loft standing for 
ornament all such trees as he did not in his lifetime 
cut down ; there must be some act of dedication, 
e.g., planting an avenue, cutting a vista, erecting 
obelisks, etc. A tree or trees may be highly orna- 
mental, & yet not be entitled to the protection of 


the ct. as being planted or left standing for orna- 
ment. Saplings are not within the doctrine, nor are 
hedgerow trees, or any trees, however ornamental, 
if planted also for profit. 

A tenant for life sans waste will not be interfered 
with in the exercise of his legal powers unless he is 
proceeding to use those legal powers in a manner 
inequitable towards those in remainder ; & he may 
fell & sell trees planted for ornament, if done 
in a proper course of husbandry. — Halliwell v . 
Phillips (1858), 4 Jur. N. S. 007 ; 0 W. R. 408. 

Annotation : — Consd Ford v. Tynte (1864), 2 De G. J. & Sm. 

127. 

893. To whom doctrine applies — Tenant for 

life with liberty to cut timber.] — Testator provided 
by a codicil to his will that his wife (whom he had 
made tenant for life) might cut/ timber “ for her own 
use & benefit at seasonable times.” Pltf. applied 
for an injunction to stay the cutting of ornamental 
timber, or such as served for shelter to any of the 
mansion houses & also of young wood not come to 
maturity: — Held: the injunction should issue to 
restrain from cutting any timber or other trees 
planted for the protection of the house or for 
ornament, or any trees except at seasonable times, 
or trees which were saplings & not proper to be cut 
as timber. — Chamberlayne v. Dummer (1782), 1 
Bro. C. C. 100 ; 28 E. R. 1057 ; subsequent pro- 
ceedings sub nom. Chamberlain v. Dummer, Dick. 
700. 

Annotations; — Folld. Strathmore v. Bowes G 786), 2 Bro. 

C. C. 88. Consd. PownBhire v. Sandyu (1801), 6 Ves. 107. 

894. -.] — A tenant for life, with 
liberty to cut timber at seasonable times, is not to 
cut trees planted for ornament or Shelter to the 
mansion-house, or sapling trees not fit to he cut or 
felled for timber.— Chamberlayne v. Dummer 
(1792), 3 Bro. C. C. 549 ; 29 E. R. 003. 

Annotation ;--ConBd. Downshiro r. Sand ya (1801), 6 Ves. 

107. 

895. Tenant in tail restrained from 

barring issue.] — A.-CL v. Marlborough (Duke), 
No. 700, ante 

890. What is ornamental timber — Form of in- 
quiry.] — In a suit by an encumbrancer for the 
purpose of enforcing his security on a settled estate, 
the application was made that a receiver might bo 
at liberty to cut down & sell a number of trees. In 
the ct. below an inquiry had been directed to be 
made by a referee, with regard to a particular wood, 
as to whether any trees could be cut by a prudent 
owner in the proper management of the particular 
wood as a belt to the park, & with regard to other 
trees, whether they would not be cut by a prudent 
owner in the ordinary course of management : — 
Held : ( J ) the question what a prudent owner would 
do in the proper or ordinary course of manage- 
ment was no measure of the obligation on the tenant 
for life without impeachment of waste, with 
reference to timber planted or left standing for 
ornament, for such tenant for life was bound by the 
taste or want of taste of any absolute owner, by. 
whom the timber might have been there planted 
or left standing; (2) the trees might have been 
planted or left standing for ornament or shelter, 
although the wood extended beyond the park. 
SembJe : there could be no settled form of inquiry 
applicable to ornamental timber. — Ford v. Tynte 
( 1804), 2 De (i. J. & Sm. 127 ; 3 New Rep. 070 ; 
10 L. T. 209 ; 10 Jur. N. 8. 429 : 12 W. R. 013 ; 
40 E. R. 323, L.JJ. 

Annotations Refd. Baker v. Sebright (1879), 13 Ch. D 

179. Mentd. Adamson v. Gill (1868). 17 L. T. 464. 

897. Distance from house.] — An injunction 

restraining a tenant for life without impeachment 
of waste from cutting timber growing for ornament 
or shelter was extended to clumps of firs on a com- 
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mon two miles from the house, having been planted 
for ornament. The power of a tenant for life under 
the general words “ without impeachment of 
waste 5 * is not enlarged by implication from more 
extensive powers given to trustees for special pur- 
poses after her death. — Downshire (marquis) v . 
Sandys (Lady) (3801), 6 Ves. 107 ; 31 E. R. 962. 

A ^notations : — Consd. Micklethwait v. Micklethwait (1857)* 

1 De G. & J. 604. Mentd. Wombwell v. Bclasyse (1826). 

0 Ves. 116, n. ; Marker v. Marker (1851), 0 Hare, 1 ; 

HaUiwell v. Phillips (1858), 4 Jur. N. S. 807. 

898 . Trees excluding objects from view.] — 

Injunction against cutting ornamental timber, upon 
a principle of equitable waste, extended to trees 
planted for the purpose of excluding objects from 
view. — Day r. Merry (1810), 10 Ves. 375 ; 33 
E. R. 1020. 

899. Conduct — Decaying or injurious 

trees.] — -Whether timber is left standing for orna- 
ment or shelter is to be proved by conduct. Tim- 
ber so left standing is not to be cut, though decayed 
or injurious to adjoining trees, unless its removal is 
essential to the intended purposes of ornament or 
shelter. — Lushing ton v. Boldero (1819), 0 Madd. 
149 ; 56 E. B. 1048. 

Annotations : — Mentd. Ford t\ Tyntu (1864), 2 Du (!. J. & 

Sm. 127, L.JJ. ; linker v. Sebright (1879), Ft Ch. D. 179. 

900. Object with which planted or left.] 

— In an action to restrain the cutting of Umber 
on the ground of equitable waste, the question to 
be decided is whether the timber was in fact 
planted or left for ornament or shelter, not whether 
it is ornamental or useful for shelter ; but the ct. 
will accept the evidence of competent persons, 
founded on inference from the present appearance 
A condition of the timber, as some evidence that it 
was so planted or left. — Weld-Blundell v. 
Wolseley, 11903] 2 Oh. 661 ; 73 L. J. Ch. 45 ; 89 
L. T. 59 ; 51 W. K. 635 ; 47 Sol. Jo. 653. 

901. Cutting to avoid gaps. |— The ct. can- 

not determine what is ornamental timber, it being 
merely a matter of taste; they, therefore, say that 
what was planted for ornament must be considered 
as ornamental. If a tempest produces gaps in a 
piece of ornamental planting cutting a few trees 
to produce an uniform A consistent appearance 
would not be waste.— M ahon (Loud) v. Stanhope 
(Lord) (1808). 3 Madd. 523, n. ; 56 E. R. 597. 

902. Trees protecting house from sea.] — 

Deft, was tenant for life without impeachment of 
waste of an estate situated on the sea coast. He 
had assigned his life interest to R. in trust for his 
creditors. R. gave pltfs., who were remaindermen, 
notice of his intention to cut timber, k pltfs. sued 
for an injunction to restrain cutting : — Held : (1) 
an injunction should not be granted merely on 
sending a notice ; (2) a general injunction against 
committing waste must be refused ; (3) an injunc- 
tion would not be granted against cutting timber or 
trees which protected the house or pleasure grounds 
from the effects of the sea. — Coffin v. Coffin 
(1821), Jac. 70 ; 6 Madd. 17 ; 37 E. R. 776. 

903. - Where mansion-house pulled down.] — 

A mansion-house, park k pleasure grounds, with 
certain villas on the estate, were limited in strict 
settlement, k the trustees were empowered to 
grant building leases of the settled estates, &, at the 
request of the tenant for life, to pull down the man- 
sion-house, sell the materials, & apply the proceeds 
in paying off incumbrances on the estate. The 
house was pulled down, but the tenant for life un- 
impeachable for waste was afterwards restrained 
from felling the ornamental timber in the park k 
grounds. — Wellesley v. Wellesley (1834), 6 
Sim. 497 ; 58 E. R. 680. 

ta'ions : — Consd Morris r. Morris (1847), 15 Sim. 505. 

Mentd. Micklethwait v. Micklethwait (1857), 1 De G. & J. 

504 ; Baffot v. Bagot, Leggre v Legge (1863), 12 W. R, 35. 


994. -.] — A tenant for life without im- 

peachment of waste pulled down a mansion-house 
& rebuilt it in a more eligible situation, k this act 
was not complained of by the remainderman. But 
an injunction was granted to restrain the tenant 
for life from destroying timber which had formed an 
ornament & shelter to the original mansion. — 
Morris v. Morris (1847), 15 Sim. 505 ; 16 L. J. Oh. 
201 ; 11 Jur. 178 ; 60 E. R. 715 ; affd. 11 Jur. 196. 

Annotation : — Consd. Micklethwait i». Micklethwait (1867), 
1 De G. & J. 504. 


905. Ceasing to be protected after mansion- 

house pulled down.]— A testator left his mansion- 
house on B. estate, went to reside on another estate 
at the distance of about eight miles, pulled down B. 
mansion-house, cut down some of the ornamental 
timber about it, turned the estate into a cover for 
game, k altogether acted so as to show that he had 
no intention that the mansion-house should be re- 
built : — Held : the rest of what had originally 
been ornamental timber on the B. estate was not, 
as between the parties claiming under the will, pro- 
tected as ornamental, but might be cut by a tenant 
for life, whose estate was without impeachment of 
waste. 

Testator, when he did the above acts, was only 
tenant for life in possession, with an ultimate 
reversion to himself in fee, expectant on the failure 
or determination of a subsequent estate for life & 
various estates tail which did not fail k determine 


till after bis death : — Held : as between the parties 
claiming under his will, the case stood on the same 
footing as if he had been entitled in fee simple in 
possession. 

Testator devised his estates to A. for life 
without impeachment of waste, “ except volun- 
tary waste in pulling down houses k not re- 
building the same or ^others of equal or greater 
value.” A. pulled down the mansion-house, with 
the intention of forthwith building a better one on 
the site, k was proceeding with all reasonable dis- 
patch to carry such intention into effect : — Held : 
the person entitled to the next vested remainder 
was not entitled to have a receiver of the rents ap- 


pointed in order to secure the rebuilding of the 
mansion. — Micklethwait r. Micklethwait 
(1857), 1 De (J. A J. 504 ; 26 L. J. Lb. 72! ; 30 
L. T. O. S. 5 ; 3 Jur. N. S. 1279 ; 5 W. R. 861 : 11 
E. JL 818, L.JJ. 


Annvlatiorus Distd. Halliwel! t>. Phillips (1858), 4 Jur. N. 8. 

607. Consd. Turner r. Wright (I860), 2 Do G. F. & J. 

231; linker r. Si; bright (1879). 13 (’ll. D. 179; Wcld- 

Blundell v. Wolseloy, |1903j 2 Ch. 661. Refd. Stafford v. 

Sutherland (1892), 36 Sol. Jo. 381. 

906. New mansion-house.] — Pltf. was tenant 

in tail in remainder, k deft, tenant pur autre 
vie of an estate settled in 1855. At the date of the 
settlement there was no mansion-house on the es- 
tate, but one was acquired in 1859 by exchange 
under a power in the settlement. Deft, felled cer- 
tain trees in the vicinity of the mansion-house, 
marked others for cutting, k advertised a sale of 
timber, A pltf. applied for an injunction : — Held : 
there must be an inquiry in the form adopted in 
Marker v. Marker (No. 890, ante) as to what trees 
could be cut without impairing the beauty of the 
place, or shelter given to the mansion-house as at 
the acquisition thereof in 1859, an undertaking by 
pltf. in damages, k an injunction as prayed, but 
conditional on pltf. giving such undertaking. — 
Ashby v. Hincks (1888), 58 L. T. 557. 

907. Ornamental timber— Injunction.] — Deft, was 
enjoined during his life from felling trees that were 
for the ornament or shelter of the capital messuage, 
A as to trees not certified to be fit for cutting. — 
Lawley v . Lawley (1717), Jac. 71, n. ; 37 E. R. 
Ill . 

908. .] — An injunction was granted 

against a tenant for life without impeachment of 
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waste cutting timber for the ornament of a mansion- 
house, or in avenues or ridings for the ornament of 
a park. Form of order.— Packington’s Cask (1744 ), 
3 Atk. 215; 7 Bac. Abr. 201; 26 E. R. 925; 
subsequent proceedings ; aub nom . Packington v. 
Packington (1745), Dick. 101. 

Annotations : — Consd. Pyne v. Dor (1785), 1 Term Rep, 55. 

Reid Lempster v. Pomfret (1752), Amb. 154 ; Chamber- 

layno v. Dvumner (1782), 1 Bro. C. C. 160. 

909. .] — An injunction was granted 

against a tenant for life without impeachment of 
waste from cutting trees planted or growing in vis- 
tas or for shelter or ornament, at the instance of the 
eldest son of deft., entitled in remainder after his 
death under deft.’s marriage settlement. — Pack- 
ington v. Packington (1745), Dick. 101 ; 21 E. R. 
206. 

910. .] — Injunction to restrain tenant 

for life from cutting down any timber trees or other 
trees growing on the estates planted or growing 
there for ornament or shelter of the mansion-house, 
or that grew in vistas, planted walks, or lines, for 
the ornament of the park part of the estate, & also 
from cutting down any saplings growing on any 
part of the estates not proper to be felled, till 
answer or further order. — O’Brien v, O’Brien 
(1751 ), Amb. 107 ; 1 Bro. 0. C. 167, n. ; 27 E. R. 69. 

Annotation: — Folld. Chnmberlayno r. Dummer (1782), 1 

Bro. C. C. 160. 

911. . — .] — Injunction to restrain deft.., 

tenant for life without impeachment of waste, 
except voluntary waste in houses, from cutting 
down timber or doing any waste to the rides or 
avenues to thehou.se, or cutting timber that was of 
shade or ornament to the house A trees unfit to cut 
as timber. In granting the injunction : — Held : 
it ought to include everything useful or ornamental 
to the house, & trees, although growing naturally A 
not planted, were none the less ornamental, & the 
injunction extended to cutting young saplings 
& trees not fit to cut as timber. — Strathmore 
(Countess) v. Bowes (1786), 2 Bro. C. C. 88 ; 1 
Cox, Eq. Oas. 263 ; Dick. 673 ; 29 K. R. 51. 

Annotations : — Reid. Hanson v. Gardiner (1802), 7 Ves. 305. 

Mentd. Norway v. Rowe (1812). 19 Ves. HI ; Smythe v. 

Smythe (1818), 1 Swan. 252. 


912. Form of order.] — A tenant for life 

without impeachment of waste was restrained by 
injunction from cutting timber planted or left 
standing for ornament or shelter by an absolute 
owner of the estate, whether ornamental or other- 
wise ; the protection extended beyond the man- 
sion-house to rides or avenues through a wood at a 
considerable distance, but not to the whole wood, 
to prevent cutting other parts for repairs A sale. 
Security to reimburse the tenant for life, if wrong- 
fully restrained, was ordered to be ascertained by 
the master ; A issues were directed whether the 
timber, or any part, was planted or left standing 
for ornament or shelter by any former owner, of 
what estate A interest to be indorsed on the postea, 
& whether consistently with such purpose any A 
what part might be cut for repairs or sale. — 
Wombwellv.Belasysk (1825), 6 Ves. 116 ; 31 E. R. 
966. 


Annotations Consd. Micklethwait r. Mieklethwalt (1887), 
26 L. J. Cli. 721. Dbtd. Ford v. Tynte (1864), 2 De G. J. 
& 3m. 127. Retd. Halliwcil t>. Phillips (1858), 4 Jur. N. 3. 
607 * Ashby v. Hincks (1888), 58 L. T. 557^ : Stafford v. 
Sutlierland (1892), 36 Sol. io. 381. Mentd. Marker 
Marker (1851), 9 Hare, 1. 


913 . .] — An injunction was granted to 

restrain a tenant for life without impeachment of 
waste from cutting timber or other trees planted or 

it, A from cutting ex- 
— Tam worth (Lord) 
Ves. 419 ; 31 E. R. 

1123. 


growing for shelter or ornamei 
cept in a husbandlike manner. 
v. Ferrers (Lord) (1801), 6 


914. Limits—* * Contribute to orna- 
ment.”] — Injunction against cutting ornamental 
timber confined to timber standing for ornament 
or shelter, the ct. refusing to extend it by insert- 
ing the words ** contribute to ornament.* * — Wil- 
liams v . .VPNamara (1802), 8 Ves. 70 ; 32 E. R. 
278. 

915. Adjoining.] — A. was tenant 

for life without impeachment of waste, except as 
to “ the timber growing in the park, avenues, 
demesne lands, A woods adjoining to the capital 
messuage.” There were no woods of that descrip- 
tion. He cut timber in woods which were an orna- 
ment or shelter to the messuage : — Held : he was 
guilty of equitable waste, & an account was directed 
A an injunction granted. 

The term ‘‘ adjoining ” I interpret as adjoining, 
or near to, adjoining, or so near to as to be con- 
nected with the enjoyment, or as to serve for orna- 
ment or shelter (Leach, V.-C.). — Nkwdegate v. 
Newdigate (1826), 8 Bli. N. 8. 734, 761 ; 5 E. R. 
1113, 1123. 

916. Right to produce of trees cut.] — An estate 
was devised to A. for life without impeachment of 
waste, with remainder to his issue in tail, with re- 
mainder to B. for life, without impeachment, etc., 
with remainder to his issue in tail. A. had no issue ; 
his assignees committed equitable waste by cutting 
ornamental timber : — Held : the right to the pro- 
duce could not be determined until A.’s death, 
as he might have issue who possibly would be 
entitled to an interest in such produce. — Lush- 
ington v. Boldkko (1850), 13 Beav. 418 ; 51 
E. R. 161 ; subsequent proceedings (1851), 15 
Beav. 1 . 

917 . Proceeds when wrongful ly cut down.] 

— A., being tenant for life without impeachment 
of waste, with remainder to B. for life without 
impeachment of waste, with remainders over, 
carried on business as a banker in partnership with 
B. A others, A, the firm having become bkpt., the 
assignees cut down ornamental timber: — Held: 
they were not entitled to the income arising from 
the proceeds of the timber wrongfully cut down 
either during the life of A. or that of B., but such 

S roceeds, together with the accumulated income 
icreof , belonged to the first tenant in tail. — Lusn- 
ington r. Boldi£ro (1851), 15 Beav. 1 ; 21 L. J. Ch. 
49 ; 18 L. T. O. S. 151 ; 16 Jur. 140 ; 51 E. R. 435. 

Annotations : — Consd. Bagot v. Bagot, Leggo v. 

/1863), 32 Beav. 509. Kefd. Seagram v. Knight (1867), 
36 L. J. Ch. 918. 

918. Proceeds when properly cut— Supervi- 

sion of court.] — An equitable tenant for life unim- 
peachable for waste is entitled to the proceeds of 
ornamental timber cut by him, where it is such as 
the ct. would itself direct to be cut for preservation 
A improvement of the remaining ornamental tim- 
ber ; but it does not follow that the ct. will not, at 
the instance of the remainderman, grant an injunc- 
tion restraining the tenant for life from cutting any 
ornamental timber which it has become necessary 
A proper to cut, A direct that the cutting be done 
under its supervision. Form of inquiry as to orna ■ 
mental timber.™ Baker v . Sebright (1879), 13 
Ch. D. 179 ; 49 L. J. Ch. 65 ; 41 L. T. 614 ; 28 
W. R. 177. 

919. Evidence— Plaintiff’s title.] — An injunction 
to restrain waste in cutting ornamental timber is 
not granted without positive evidence of pltf.’s 
title. — Davis i\ Leo (1802), 6 Ves. 784 ; 31 E. R. 
1307. 

920. •.] — On the question whether 

particular timber was ornamental within a settle- 
ment, the facts that there was no evidence of there 
being any other timber on the estate of that descrip- 
tion, A that the settlor lived for nearly two years 
after execution of the settlement & never cut any 
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Sect 8. — Waste as regards trees : Sub-sect 3. 

S ect 9 j Sub-sec t 1.] 

timber in the particular w oods, although they were 
crowded with timber, were held to outweigh affi- 
davits on the part of deft, simply stating that the 
woods were not planted or left standing for orna- 
ment or shelter, without assigning any reason, & 
outweighed also the conclusion as to the existence 
of stools or stumps, there being no information as 
to the circumstances under which the trees were cut 
down. — Marker v. Marker (1851), 9 Hare, 1 ; 
20 L. J. Cli. 240 ; 17 L. T. O. 8. 170 ; 15 Jur. 003 ; 
OS E. K. 389. 

Annotations : — Reid. Mioklethwalt v. Micklethwait (1857), 

26 L. J. Oh. 721 ; Ashby v. Hincks (1888), 68 L. T, 557 ; 

Stafford v. Sutherland (1892), 36 Sol. Jo. 381. 

921. Measure of damage — When ornamental 
timber cut,] — Although the Ct. of Oh. will grant an 
injunction to restrain a tenant for life from cutting 
down ornamental timber, irrespective of the ques- 
tion whether any damage would be occasioned to 
the inheritance by such cutting, yet when the orna- 
mental timber has been actually felled & the re- 
versioner claims damages from the tenant for life in 
respect of such equitable waste, the measure of 
damage can only be measured by the damage to the 
inheritance. — Bubb v. Yrlvkrton, Exp. Hastings 
(1870), L. 11. 10 Eq. 405 ; 40 L. J. Ch. 38 ; 18 W. R. 
1127, 1140. 


Sect. 9.- REMEDIES IN RESPECT OF TREES 
WRONGFULLY CUT OR TO BE CUT. 

Sub-skct. 1. — Injunction. 

922. Injunction to restrain cutting timber.] — An 

injunction will be granted to restrain cutting of 
timber in a case where the reversioner could have 
trover for the trees when felled. — Abrahall 
(Abrahau Abraham) v. Bubb (1080), 2 Swan. 
172 ; 2 Show. 09 ; Freem. Ch. 53 ; 2 Eq. Cas. 
Abr. 757 ; 30 E. R. 581. 

Annotations : — Consd. Garth v. Cotton (1753), 3 Atk. 751 ; 
Wllliamr v. Williams (1808). 16 Ves. 419. Rpfd< Aston v. 
Aston (1749), 1 Ves. Son. 264 ; Garth v. Cotton (1750), 
1 Ves. Sen. 646. 

923. Saplings, wavers, & fruit trees.] — In- 
junction granted to stay cutting down saplings, 
wavers & fruit trees. — K aye v. Banks (1770), Dick. 
431 ; 21 E. R. 337. 

924. Not on ground ol past cutting.] — An 

injunction must be against present waste, & is 
not granted merely on wood having been cut in 
the past. — Anon. (1773), Lofft, 151 ; 98 E. R. 
582. 

925. Against removal of timber wrongfully 

cut.]— Order made to prevent removal of timber 
wrongfully cut. — Anon. (1790), 1 Ves. 93 ; 30 E. R. 
240. 

926. When doubtful whether waste 

threatened.] — Held : an injunction to stay waste 


would not be granted, where it was doubtful 
whether the acts complained of were waste, as where 
it was said the trees were cut in due management : 
pltf. must first try the question of waste, or no 
waste, at law. — Lyon v . Wilkinson (1823), 1 L. J. 
O.S. Ch. 155. 

927. Against trespasser.] — Injunction 

against a trespasser, cutting timber by collusion 
with the tenant, without prejudice to the case of 
mere trespass. — Courthope v. Mapplesden (1804), 
10 Ves. 290 ; 32 E. R. 850. 


Annotations : — Consd. Talbot r. Hope Scott (1858), 4 
96 ; Lowndes v. Bottle (1864), 3 New Rep. 409. 
Haigh v. Jaggar (1815). 2 Coll. 231. 


K. & J. 


Reid. 


928. When title is disputed — General rule.] 

— A person not in possession of an estate claimed it 
as heir-at-law, & entered upon it, cut down trees, 
cut sods & threatened to repeat his conduct in order 
to establish his alleged title as against the possessor, 
who by himself & his ancestors had been m posses- 
sion or the estate for upwards of eighty years. On a 
bill filed by the possessor against claimant : — Held : 
(1 ) where deft, is in possession of an estate & pltf. 
claiming possession of it seeks to restrain him from 
cutting down trees & digging sods, & other such like 
acts, the ct. will not interfere, unless the acts com- 
plained of amount to such flagrant instances of 
spoliation as to justify it in departing from the 
general rule ; 2) where pltf. is in possession & the 
person doing the acts complained of is an utter 
stranger, not claiming under colour of rigid, then 
the tendency of the ct. is not to grant an irgun H ion, 
unless there are special circumstances, but to leave 
pltf. to his remedy at law, though if the acts tend 
to the destruction of the inheritance, the ct. will 
grant an injunction ; (3) whore pltf. in posses- 
sion seeks to restrain one who claims by an ad- 
verse title, the tendency. of the ct. will be to grant 
an injunction, at least when the acts committed 
do or may tend to the destruction of the estate ; (4 ) 
as the acts of deft, might be injurious to the inherit- 
ance, he must be restrained by injunction from com- 
mitting them. —Lowndes v. Bettle (1804), 3 New 
Rep. 409 ; 33 L. J. Ch. 451 ; 10 L. T. 55 ; 10 Jm . 
N. 8. 220 ; 12 W. R. 399. 

Annotations : — Consd. Springhead Spinning Co. v. Riley 

(1868), L. It. 6 Eq. 551 ; Stanford v. Hurls tone (1873), 

9 Ch. App. 116, L.JJ. 

929. Plaintiff in possession.] — Deft., not 

having or claiming any right, & being a mere tres- 
passer, cut down timber on an estate : — Held ; 
since an action of trespass would lie against him, an 
injunction to stay waste would be refused. — Mogg 
v . Mogg (1780), Dick. 070 ; 21 E. R. 432. 

Annotation -Refd. Lowndes v . Bettie (1864), 3 New. Rep. 

409. 

930. -.] — In 1859 deft, brought eject- 
ment against pltf. to recover a piece of woodland. 
Pltf. set up adverse possession for more than twenty 
years, & the action was discontinued. Deft, shortly 
afterwards took up his residence in a house close to 
the wood, & frequently walked in the wood, turned 


PART IX. SECT. 9, SUB-SECT. 1, 

922 i. Injunction to restrain cuttina .}— 
The ct. in a proper case will restrain not 
only the further cutting of timber, but 
the removal of timber already cut. 
Effect of Administration of J ustice Act, 
1873, a. 32, considered. — McLean v. 
Burton (1877), 24 Gr. 134. — CAN. 

922 ii. lied gum trees A — A lease, 

under Transfer of Land Act, contained 
a covenant by the lessee not to fell 

? rowing or living timber, or timber-like 
rees, & a condition for re-entry upon 
breach. An injunction was granted to 
restrain the felling of growing or living 
red-gum trees. — Munday v. Prowse 
(1878), 4 V. L. R. 101.— AUS. 


922 iii. Proof of injury not so strict 

as required in England.] — An Injunction 
against cutting timber may be granted 
(since 20 Viet. c. 56, C. 8. U. C. c. 12, 
s. 27), without proof of spoil, trespass & 
injury to the extent or of the character 
which might be necessary in England. — 
Wightman v. Fields (1872), 19 Gr. 559. 
—CAN. 

922 iv. In action of ejectment.] — A 

writ of injunction will be granted in the 
first instance upon an ex p. application 
under C. L. P. Act, 1856, s. 286, in an 
action of ejectment, to restrain deft, 
from cutting Sc carrying away timber 
from off the land, the subject of the 
action. — Robins v. Porter, 2 C. L. J. 
O. 8. 230.— CAN. 


922 v. Prsecipe decree continuing 

injunction.] — Where in a foreclosure suit 
an interim inj unction has been granted 
to restrain cutting timber, the registrar 
has no power to grant a decree on 
prsecipe , with a provision for continuing 
the injunction. For this purpose the 
eauBe must be brought on for hearing. — • 
King v. Freeman (1865), 1 Oh. Ch. 350. 
—CAN. 

928 i. When title is disputed .] — 

Deft, commenced to fell timber growing 
on a strip of land claimed by deft., but 
vested in pltf., according to oomrs.' 
report. The ct. restrained suoh felling 
until a decision of a pending motion to 
quash the report. — Christie v. Long 
(1852), 3 Gr. 630.— CAN. 
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cattle into it, & cut the brambles there. In 1873 he 
cut down a tree in the wood, Sc threatened to cut 
more, upon which pltf. filed his bill for an injunc- 
tion : — Held: (1) after deft, had, by bringing 
ejectment, admitted pltf. to be in possession of the 
wood, the acts done by deft, must be looked upon 
only as acts of trespass not putting him into posses- 
sion ; (2) pltf. being in possession was entitled to an 
interlocutory injunction to restrain him from cut- 
ting timber. — S tanford v. Hurlstone (1873), 9 
Oh. App. 118; 30 L. T. 140 ; 22 W. R. 422, L.J J. 

Annotations : — Held. Goodson v. Richardson (1874), 30 L. T. 
142, C. A. Mentd. A.-G. v. Tomline (1877), 5 Ch. D. 750. 

931. Defendant in possession.] — If A. is 

tenant for life, remainder to B. for life, remainder 
to the first & other sons of B. in tail male, remainder 
to B. in tail, etc., Sc B. before the birth of any son 
brings a bill against A. to stay waste, Sc A. demurs 
to this bill because pltf. had no right to the trees. Sc 
none that had the inheritance was party, yet the 
demurrer will be overruled, because waste is to the 
damage of the public, Sc B. is to take care of the 
inheritance for his children, if he has any, Sc- has a 
particular interest himself in case he comes to the 
estate. — Dayrell v. Ohampnehs (1700), 1 Eq. Cas. 
Abr. 400; 21 E. R. 1131. 

Annotations : — Re!d. Aston v. Aston (1750), 1 Ves. Sen. 
396 ; Garth v . Cotton (1753), 3 Atk. 751. 

932. Title in dispute.]— Injunction 
against cutting timber refused, where the title was 
disputed, as between devisee Sc heir-at-law. — 
Smith v. Collyer (1803), 8 Ves. 89 ; 32 E. R. 280. 

Annotations : — Dbtd. Jones v. Jones (1817), 3 Mer. 161. In 
Smith v. Collyer an injunction was refused when applied 
for by the devisee against the heir ; I own I cannot see a 
very good reason why the ct., which interferes for the 
preservation of personal property pending a suit in the 
Ecclesiastical Ct., should not interpose to preserve real 
property pending a suit concerning the validity of a 
devise (Grant^M-H.) ; Haigli v . Jaggar (1845), 2 Coll. 
231. One of the most romarkable cases is Smith v. Collyer , 
that was before no less a person than Lord Eldon, yet I 
am not perfectly satisfied that in the same circumstances 
(as far as they are to be collected from the report) this 
ct. would not grant an injunction (Knight Bruck, V.-O.). 
Consd. Lowndes v. Bettle (1864), 3 New Iiep. 409. Refd. 
Talbot v. Hope Scott (1858), 4 K. & J. 96 ; Carrow v. 
Ferrior, Dunn t>. Ferrior (1868), 3 Ch. App. 719, L.JJ. 

933. -.] — Deft, was in possession 
of an estate & cut down Sc foiled timber & other 
trees. Pltf., alleging he was entitled to the estate Sc 
had recently discovered his title Sc was bringing an 
ejectment against deft., sued for an injunction to re- | 
strain deft, from cutting down timber : — Held : the 
demurrer for want of equity would be allowed, & t he 
ct. would refuse to act until pltf.’s right was estab- 
lished at law. — Davenport v. Davenport (1849), 

7 Hare, 217 ; 18 E. J. Ch. 163 ; 13 Jur. 227 ; 68 
E. R. 89. 

Annotations : — Refd. Crowther v. Crowthor (1857), 23 Beav. 
305 ; Talbot v. Hope Scott (1858), 4 K. & J. 96 ; Lowndes 
v. Bottle (1864), 18 L. T. 65. Hentd. East Lancashire Ky. 
Co. v. Hattersley (1849), 8 Hare, 72. 

934. .] — A party in possession of 

lands, Sc proceeding to cut timber wastefully, may 
bo restrained by injunction from so doing at the 
instance of another claiming under a title at law. — 
Neale v. Cripps (1858), 4 K. Sc J. 472 ; 32 L. T. 
O. 8 . 261 ; 70 E. R. 197. 

Annotation : — Refd. Lowndes v. Bettlo (1864), 3 New Hop. 
409. 

935 . Property in jeopardy.] — An in- 

terim injunction to stay cutting timber by a person 
in possession may be granted ex p., where the object 
of the application is to preserve the property during 
litigation. — Anwyl v . Owens (1853), 22 L. J. Ch. 
995 ; 1 W. R. 205. 


938, Pltf. claimed to be en- 

titled to real estates inalienably annexed to a title 
to an earldom by Act of Parliament. Defts., 
claiming under a will of the late earl, by favour of 
some of the tenants had cut down timber on the 
estates, some of an ornamental character Sc some 
not ripe for cutting. Pltf. sued, pending proceed- 
ings to establish his claim to the earldom, for the 
appointment of a receiver Sc for an injunction 
against the cutting of timber: — Held: (1) the 
waste alleged was not such as to justify interfer- 
ence ; ( 2 ) the ct. would not interfere to restrain 
waste at the instance of a party claiming the pro- 
perty under a legal title against parties in possession, 
except where the waste was malicious or destruc- 
tive, such as no owner would do or which would de- 
stroy the property before they could be arrested at 
law. — T albot (Earl) v . Hope Scott (1858), 4 
K. Sc J. 96 ; 27 L. J. Ch. 273 ; 31 L. T. O. S. 392 ; 4 
Jur. N. S. 1172 : 6 W. R. 269 ; 70 E. R. 40. 

Annotations : — Consd. Wright v. Wilkin (1869), 7 W. R. 337; 
Lowndes v. Bettlo (1864J, 33 L. J. Ch. 451. Dbtd. Berry tv 
Keen (1882), 51 L. J. Ch. 912, C. A. ; Talbot v. Hope Scott 
is no longer law, having been overruled by Jud. Act, 1873 
(o. 66), s. 25 (Jesbel, M.R.) ; Foxwell tv Van Grutten, [1897] 
1 Ch. 64, C. A. In my opinion Jud. Act, 1873, s. 25 (8), 
overrules the decision of Wood, V.-C., in Talbot v. Hope 
Scott (Kekkwich, J.). Refd. Carrow v. Ferrior, Dunn u 
Ferrior (1868), 3 Ch. App. 719, L.JJ. 

937. Where damages would compensate.] — An 

information filed by the A.-G. suggested that an 
information had been previously filed against deft, 
for an encroachment by him on the royal forest of 
W. by inclosing land therein (about 12 acres) with 
a ditch Sc fence, Sc - that, pending the judgment of 
the ct. on a demurrer in that cause, deft, had very 
lately commenced cutting down Sc clearing away all 
the holly trees Sc underwood on the land so inclosed 
by him, such trees, etc., being part of the vert Sc 
covert of the forest. The later infonnation prayed 
that deft, might be restrained from cutting any 
more trees or underwood growing within the forest. 
The answer stated that deft, was seised in fee of 
the locus in quo by having bought it three years 
before, that it was not part of ot* within the forest, 
& that he cut the holly trees & underwood at the 
proper season Sc in the course of the proper manage- 
ment- of the estate as it had been cut for the last 
twenty years : — Held : ( l ) the vert of a forest was 
a necessary part/Of it ; ( 2 ) as no irreparable injury 
to the vert was shown, the act of deft., assuming 
the locus in quo to be within the forest, was a tres- 
pass in the nature of waste, which might be com- 
pensated in damages ; (3) no injunction could be 
granted. — A.-G. v. IIali.ett (1847), 16 M. AW. 
569 ; 16 Li. J. Ex. 131 ; 8 L. T. O. 8 . 450 ; 11 .T. V. 
744 ; 153 E. R. 1310. 

Annotation : — Hentd. A.-G. tv Barker & Hodgson (1872), 26 
L. T. 34. 

938. Trivial acts.] — A remainderman in fee 
simple sued for an injunction to restrain his father, 
a t-enanl for life impeachable for waste, from cut- 
ting down trees. On evidence that what had been 
done was necessary to admit the growth of con- 
tiguous trees, that the timber produced was of very 
small value & had been applied to repairs : — Held : 
( 1 ) the father could not justify himself in equity by 
saying the waste was productive of beauty & im- 
provement; ( 2 ) the acts were too trivial for the ct. 
to act upon, although the ct. would act on a small 
degree of waste manifesting an intent to do more ; 
( 3 ) pltf. to succeed must satisfy the ct. that the 
property was put into some hazard ; (4) pltf.’s pro- 
ceeding having been dilatory, an injunction was 
refused. — Barry v . Barry (1820), 1 Jac. Sc W. 651 ; 
37 E. R. 516. 

p. Breach of injunction — No excuse 
that trees cut of little value . ] — Brown tv 
Sage (1865), 12 Or. 25.— CAN. 


938 i. Trivial acts . ] —Application to re- cant to call for the interference of the ct. 
strain the cutting of timber dismissed, by injunction. — Bernard v. Gibson 
the matter in dispute being too inslgnifl- (1874), 21 Gr. 195. — CAN. 
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Sect. 9. — Remedies in respect of trees wrongfully cut 
or to be cut : Sub-sects. 1, 2, 3, 4, 5, 6 7.] 

939. Acquiescence— Delay.] — If a man allows 
half his trees to be cut down before he applies, the 
ct. will not allow the remaining half to be cut down. 
— A.-O. v. Eastlake (1853), 11 Hare, 205 ; 2 Eq. 
Rep. 145 ; 22 L. T. O. 8. 20 ; 18 J. P. 262 ; 17 Jur. 
801 ; 1 W. 11. 323 ; 68 E. R. 1249. 

Annotations : — Reid. Ellas v . Griffith (1878), 8 Ch. D. 521, 
C. A. Mentd. Beaumont v. Oliveira (1869), 4 Ch. App. 
309, L.JJ. ; A.-G. v. West Hartlepool Improvement 
Comrs. (1870), L. R. 10 Eq. 152 ; lie St. Bride’s, Fleet St. 
(1877), 35 Cn. D. 147, n. ; A.-G. v. Dartmouth Corpn. 
(1883), 48 L. T. 933 : Rt St. Botolph without Bishopsgate 
Parish Estates (1887), 35 Ch. D. 142 ; Smith v. Kerr, 
[1900] 2 Ch. 511. 

940. Parties — Security for costs — Acquiescence.] 

— Where a tenant for life without impeachment 
of waste had sold a quantity of timber trees, 
which the ct. afterwards restrained him from fell- 
ing, on the supposition that it would be oquitable 
waste : — Held : ( 1 ) the purchasers of the timber 
were not necessary parties to the injunction suit ; 
(2) pltf. must give security to deft., not only for the 
value of all the trees which deft, should be pre- 
vented from cutting by the injunction, but also for 
any loss or damage deft, might incur or sustain by 
reason of his being prevented from completing the 
sale. 

Acquiescence by one of several other eo-pltfs. in 
the act complained of precludes interference of the 
ct. upon an interlocutory application as much as 
upon decree ; «fc the rule is the same although some 
of co-pltfs. are infants. — Marker v. Marker 
(1851), 9 Hare, 1 ; 20 L. ,T. Ch. 246 ; 17 L. T. O. S. 
176 ; 15 Jur. 663 ; 68 E. R. 389. 

Annotations: — Reid. Micklethwait v. Mioklothwait (1857), 
26 L. J. Ch. 721 ; Ashby v. Hincks (1888), 58 L. T. 557 
Stafford v. Sutherland (1892), 36 Sol. Jo. 381. 


liable in an action of waste. — Anon. (1498), Y. B., 
13 Hen. 7, fo, 9, pi. 4. 

944. .] — In trespass, the case was that 

a tenant at will cut down trees, & the lessor brought 
trespass vi et armis : — Held : the action was well 
maintainable. — Walgrave & Somerset’s Case 
(1587), 4 Leon. 167 ; 74 E. R. 798. 

945. .]— A lessor during the term cut 

down some oak pollards growing upon the demised 
premises which were unfit for timber : — Held : 
( 1 ) as a tenant for life or years would have been en- 
titled to them, if they had been blown down, & was 
entitled to the usufruct of them during the term, 
the lessor could not, by wrongfully severing them, 
acquire any right to them ; (2) he or his vendee 
could not maintain trespass against the tenant for 
taking them. — C hannon v . Patch (1826), 5 B. & C. 
897 ; 8 Dow. <fc Rv. K. B. 651 ; 1 L. J. O. S. Iv. B. 
316; 108 E. K. 333. 

946. Tenant’s cattle barking trees.] — A. de- 

mised pasture land to B. , excepting the trees. B. ’s 
cattle, put in to feed, barked the trees : — Held : A. 
could not have trespass against B.- Glenham v. 
Hanhy (1699), 1 Ld. Raym. 739 ; 91 E. R. 1395. 

947. Equitable plea — Sale by plaintiff’s pre- 

decessor.] — To a count in trespass for cutting dow r n 
& carrying away timber growing on pltf.’s land, 
deft, pleaded for defence, on equitable grounds, that 
the person who devised the land to pltf. had, by 
parol agreement, sold certain timber gr owing there- 
on to deft., with liberty for him to go on the land 
from time to time to cut it down iV carry it away, 
paying for it as he took it, &: that deft, had during 
the* lifetime of testator cut down, carried away, As 
paid for a portion of the timber sold, it that the 
alleged trespass was committed in further pursu- 
ance 4 of the agreement : — Held : the plea was bad, 
on the ground that a ct. of law could not do final 
justice bet ween the parties. — -W aki.ey v. Kkouuatt 
( 1863), 2 H. ct 0. 669 ; 3 New Rep. 88 ; 33 L. J. Ex. 

5 ; 9 L. T. 340 ; 9 Jur. N. 8. 1218 ; 12 W. R. 86 ; 
159 K. R. 277. 


Sen - sect. 2. — Action for Breach of Covenant 

or Contract. 

941. Executor may sue on covenant not to cut.] — 

An oxor. is entitled to sue the lessee of testator 
for the breach of a covenant not to fell, stub up, 
lop, or top timber trees excepted out of the demise, 
such breach having been committed in the lifetime 
of testator. — Raymond v. Pitch (1835), 2 O. 
M. & R. 588 ; 1 Gale, 337 ; 5 Tyr. 985 ; 5 L. J. Ex. 
45; 150 E. R. 251. 

Annotations : — Folld. Ricketts v. Weaver (1844), 12 M. & W. 
718. Refd. Drake v. Beckham (1843), 11 M. & W. 315, 
Ex. Ch. ; Beckham v. Drake (1849), 2 H. L. Cas. 579, n. L. ; 
Jackson v. Watson, [1909] 2 K. B. 193, C. A. Mentd. 
Formby v . Barker (1903), 89 L. T. 249, C. A. ; Eastern 
Construction Co. v. National Trust Co. & Schmidt, [1914] 
A. C. 197. P. C. 


8ub-sect. 3. — Action for Trespass. 

942. Writ of trespass.] — A writ of trespass cannot 
lie between a lessor & lessee for an act of waste. — 
Anon. (1497), Y. B., 13 Hen. 7, fo. 20, pi. 3. 

Annotation ; — Mentd. Poto t>. Checy (1611), 2 Brownl. 128. 

943. Action of trespass — Lessor.] — An action of 
trespass was brought by a landlord against his 
tenant for a term of years for cutting trees. On 
deft, pleading possession : — Held : this was a good 
defence in that action, although deft, might be 


Bub-sect. 4. — Action for Trover. 

948. Trover for trees wrongfully cut & removed 
by stranger.] — If a stranger enters my close, & cuts 
my trees & carries them away, I may have trover, 
although after the cutting & before the carry- 
ing away I could not claim them, & no actual pos- 
session in me (per Cur.).- Skidnhs v. Huson (1608), 
Noy, 125 ; 74 E. R. 1089. 

949. Tenant in tail.] — An action of trover 

cannot be maintained bv a tenant in tail expectant 
on the determination of an estate for life without 
impeachment of waste for timber which grew upon, 
& was severed from, the estate. — Pyne v. Dou 
(1785), 1 Term Rep. 55 ; 99 E. R. 968. 

Annotation : — Refd. lie Barrington, Gamlen v. Lyon (1886), 

33 Ch. D. 523. 

950. Settlement — Cutting by order of hus- 
band.] — Certain lands, together with the woods, 
etc., were conveyed under a marriage settlement to 
A. & B., their heirs & assigns, during the life of G. 
in trust to pay rents & profits as O. should appoint, 
during her life, & after her decease, to the use of 
such child or children of the marriage & in such 
shares as C. should appoint, & for want of ap- 
pointment, to the use of the children equally, etc., 
& the heirs of their bodies, with cross-remainders, 
& in default of such issue, to the use of the right 
heirs of C. for ever : — Held : A. <fc B. could not 


PART IX. SECT. 9, SUB-SECT. 3. 

943 i. Action of trespass-^Lessor .} — A 
landlord may maintain trespass against 


his tenant for the value of treos out down 
& carried away by him, & which were 
not demised to him, though growing on 


the land whloh the tenant held. 
Chrstnut v. Day (1843), 6 O. S. 637. 
CAN. 
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maintain trover against deft., a stranger, for cer- 
tain trees, which nad been cut down by order of 
(Vs husband & carried away by deft. — B laker v. 
Anscombe (1804), 1 Bos. A P. N. K. 25 ; 127 E. R. 
360. 

951 * Trover against executor of person wrongly 
cutting.] — An exor. shall not be chargeable for the 
injury done by his testator in cutting down another 
man's trees, but he shall be for the benefit arising 
to his testator for the value or sale of the trees. — 
IlAMBLY v. Trott (1770), 1 Cowp. 371 ; 98 E. R. 
1130. 

Annotations: — Expld. Birch v. Wright (1786), 1 Term Rep. 
378. Gonftd. Lonsdowne v. Lansdowne (1815), 1 Madd. 
116 ; Monypenny v. Bristow (1832), 2 Russ. & M. 117. 
Mentd. Bennett v. Francis (1801), 2 Bos. & P. 550 ; Hughes 
v. Thomas (1811), 13 East, 474 ; Foster v. Stewart (1814), 
3 M. & S. 191 ; Finlay v. Chirney (1888), 20 Q. B. D. 494, 
O. A. 

952. Defence — Justification.] — To trover for an 
oak tree, deft, pleaded he was seised in fee of a close, 
A, being so seised, cut down the oak tree A delivered 
it to A., who delivered it to plif., whereupon deft, 
took it out of pltf.’s possession, as he lawfully might, 
which was the conversion complained of : — Held : 
the plea was good. — M orant v. Sion (1836), 5 
Dow). 319 ; 2 M. A W. 95 ; 2 dale, 237 ; 0 L. J. 
Ex. 14 ; 150 E. R. 084. 

Annotations : — Distd. Acraman v. Cooper (1842), 10 M. & W. 
585. Folld. Ashton v. Brevitt (1845), 14 M. &; W. 106. 
Expld. Young v. Cooper (1851), 2 L. M. & P. 217. 


Sun* sect. 5.- Action for Damages in Nature 
of Action for Waste. 

See, generally, Landlord A Tenant. 

953. Damage must be real.] — The old writ of 
waste is gone, but an action in the nature of waste 
still exists in the cts. of common law. In such an 
action nominal damages cannot be recovered ; the 
jury can only find for pltf. where there is substantial 
A real damage (Lord Blackburn). — Doherty 
r. Allmvn (Allen) (1878), 3 App. (Jas. 709; 39 
L. T. 129 ; 42 J. P. 788 ; 20 W. K. 513, H. L. 

Annotations .-—Mentd. Re McIntosh & Pontypridd Improve- 
ments Co. (1891), 61 L. J. Q. B. 164; Dashwood v. 
Magnluc, 11891] 3 Ch. 306, C. A. ; Bickmore v. Dimmer 
(1902), 88 L. T. 78, C. A. ; McKacharn v. Colton, 11902] 
A. C. 104, P. C. ; Formhy v. Barker, [1903] 2 Ch. 539, 
C. A. ; Leng v. Andrews (1908), 78 L. J. Ch. 80, C. A. ; 
EUistou v. Readier, [1908] 2 Ch. 374. 

See Slat. Gloucester, 1278 (c. 5), repealed by 
Civil Procedure Acts Amendment Act, 1879 (c. 59); 
Real Property Limitation Act, 1833 (c. 27), s. 30, 
which abolished writs of waste. 

954. Acquiescence — Action restrained.] — A join- 
tress having given leave to the next in remainder 
for life without impeachment, etc., to cut timber, 
the remainderman in tail having acquiesced A en- 
couraged his so doing, the latter was restrained by 
perpetual injunction from bringing action of waste 
against the jointress. — Aston v . Aston (1750), 1 
Vcs. Sen. 390 ; Belt’s Sup. 134; 27 E. R. 1103. 

Annotations : — Reid. Chamberlayne v. Durnmer (1782), 1 
Bro. C. C. 166 ; HalUwell v . Phillipps (1858), 6 W. R. 408. 
Mentd. Stackhouse v. Bamston (1805), 10 Yes. 453. 


life in remainder, not entitled to an account in 
respect of the timber so cut. — Bolt v. Somerville 
(1737), 2 Eq. Cas. Abr. 759 ; 22 E. R. 045. 

Annotations: — Consd. Butler v. Kynnersley (1830), 8 

t. t n « nu an Reid. Chamberlayne t>. Durnmer 

; Ormond v. Kynnersley, Butler v, 
J. O. S. Ch. 150. 

956. Against tenant for life — Ornamental timber.] 

— The restraint on a tenant for life felling orna- 
mental timber is treated as a breach of trust. The 
estate of a deceased tenant for life is answerable to 
the remaindermen for such breach of trust in an 
action for an account. — Ormonde v. Kynersley 
(1820), 5 Madd. 309 ; 50 E. R. 930. 

Annotations: — Expld. Kingham v. Loo (1846), 15 Sim. 396; 
Powys v. Blagravo (1854), 18 Jur. 462. 

957. .] — Where a tenant for life unim- 

peachable for waste cuts A sells timber planted for 
ornament or shelter, the proceeds of that timber 
belong to the first vested estate of inheritance, A 
parties having intervening estates for life have no 
right to an account of the proceeds of the timber so 
cut, or to have such proceeds invested upon the same 
trusts with the lands. — Ormond v. Kynnersley, 
Butler v. Kynnersley (1830), 7 L. J. O. 8. Oh. 
150; 8 L. J. O. S. Oh. 07. 

Annotation : — Dbtd. Honywood v. Honywood (1874), L. R. 
18 Eq. 306. There is a decision of Lord Lyndhursfc in 
Ormond v. Kynnersley the other way, but modem decisions 
have settled the law, namely, that where ornamental 
trees, which could not othorwiso be cut down oven by a 
tenant for life unimpeachable for waste, are cut down, 
there the proceeds aro invested so as to follow the uses of 
the settlement (Jehsel, M.R.). 

958. .] — A tenant for life without im- 

peachment of waste cut a quantity of ornamental 
timber. The first tenant in tail was then nine years 
old ; on liis coming of age he joined his father in 
disentail A in resettlement. The tenant for life 
died thirty years after cutting timber : — Held : (1) 
an account would be directed against the estate of 
the tenant for life even thirty-eight years after the 
waste was committed ; (2) time ran against pltf.’s 
right only from the date of his becoming entitled in 
possession. 

in the above circumstances it was found impos- 
sible to take the account accurately, A the master 
arbitrarily charged the exors. : — Held : the wrong- 
doer’s estate must suffer from consequences of the 
impossibility, A the master’s report was supported. 
Leeds (Duke) v. Amherst (Earl) (1840), 2 Ph. 
117 ; 10 L. J. Oh. 5 ; 10 Jur. 950 ; 41 E. R. 880 ; 
subsequent proceedings (1850), 20 Beav. 239 ; 15 
L. T. O. S. 129 ; 52 E. R. 595. 

Annotations : — Distd. Bright v. Legorlon (1861), 2 Do Q. F. 
& J. 606. Refd. Morris v. Morris (1847), 8 L. T. O. S. 
510*; Gent v. HarriBon (1859), John. 517 ; Dashwood v. 
Magniac, [1891] 3 Ch. 306, C. A. Mentd. Somersetshire 
Coal Canal Co. v. Harcourt (1858), 2 Do O. & J. 596 ; 
Hogg v. Scott (1874), L. R. 18 Eq. 444 ; Do Bussobe v. 
Alt (1878), 8 Ch. D. 286, C. A. ; Northumberland v. 
Bowman (1887), 56 L. T. 773. 

959. Extent of remedy.] — A bill would not lie for 
an account of timber felled except so far as the ac- 
count was asked for as incident to an injunction. — 
Higginbotham v. Hawkins (1872), 7 Ch. App. 
070; 4 1 L. J. Ch. 828 ; 27 L. T. 328; 20 W. R. 955. 
L.JJ. 

Annotation : — Mentd. Dashwood v. Magniac, [18911 3 Ch. 306 


V# V/ • VI • 

(1792), 3 Bro. C. C. 649 ; 
Kynnersley (1830), 7 L. 


Sijb -sect. 0. — Action for Account. 

955. Not against tenant for life without impeach- 
ment.] — The husband of a tenant for life without 
impcaclunent of waste cut down trees planted for 
shelter or ornament: — Held: (1) pltf., tenant for 

j. — VOL. II. 


Sub-sect. 7. — Action for Proceeds as Money 

HAD AND RECEIVED. 

960. Extent of remedy.] — Gent v. Harrison, 
No. 003, ante . 

961. .] — Hughes v. Thomas, No. 655, ante . 
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Sect . 9. — Remedies in respect of trees wrong f ully cut or 
to be cut : Sub-sects . 8 9. Sects * 10, 1 1, 12 cfc 13. 

Part XI. 

Sub-sect. 8. — Prohibition. 

962. Bishop.] — Jefferson v. Durham (Bp.), 
No. 485, ante. 

963. Rector.] — Semble : a prohibition of waste, 
the ancient remedy against tenants for life, lay, if it 
does not still lie, at the suit of the patron against a 
j ector to prevent waste in the glebe (Parker, V.-C.) 
— MARLBOROUGH (DUKE) V. ST. JOHN (1852), 5 
De G. & Sm. 174 ; 21 L. J. Oh. 381 ; 18 L. T. O. S. 
252 ; 16 Jar. 310 ; 64 E. R. 1068. 

Annotations : — Reid. Holden v. Weekes (1860), 1 John. & H. 
278 ; Turner v. Wright (1860), John. 740 ; Ross v. Adcock 
(1868), L. It. J C. P. 655 ; Eccl. Comrs. v. Wodehouso, 
[1805] 1 Ch. 552. 

See, however , 8tat. Westminster the Second (c. 5). 


Sub-sect. 9.— Effect of Lapse of Ttme. 

964. Statutory limitations.] — -A tenant for life cut 
timber in excess of what he was entitled to cut. 
Nearly t wenty years after his death the succeeding 
tenant for life filed a bill for an account, <te to make 
the estate of the deceased tenant for life liable for 
the timber cut in excess : — Held : pltf. was barred 
by lapse of time, <fc the bill was dismissed with 
costs. — Harcourt v. White (1860), 28 Beav. 303 ; 
30 L. J. Ch. 681 ; 3 L. T. 4 ; 6 Jur. N. S. 1087 ; 8 
W. R. 715 ; 54 E. TL 382. 

Annotation Mentd. Ainslie v. Harcourt (1860), 28 Bcav. 

313. 

965. -.] — If a tenant for life cuts timber 
wrongfully, Stat. Limitations begins to run against 
the remainderman from the time of the cutting. — 
Seagram v. Knight (1867), 2 Ch. App. 628 ; 36 
L. J. Ch. 918 ; 17 L. T. 47 ; 15 W. It. 1152, C. A. 

Annotations : — Refd. Dashwood v. Magniac, [18911 3 Cfii. 

306, C. A. Mentd. tie Benzon, Bower v. Chctwynd 

(1914), 83 L. J. Ch. 658, C. A. 

966. -.] — If a tenant for life cuts timber 
which is ripe for cutting, but not decaying or over- 
crowding, the act is tortious, & the right of the re- 
mainderman accrues, & Stat. Limitations begins to 
run immediately. If after Stat. Limitations has 
begun to run the right to sue <fc the liability to be 
sued meet by act of law in the same person, the 
running of the stat. is suspended. 

A tenant for life, with remainder to his son in fee, 
wrongfully cut timber in the years 1831, 1842, & 
subsequent years, & appropriated the proceeds to 
his own use. The son attained his majority in 1834, 
& died in 1844, intestate, & the tenant for life took 
out letters of administration to his estate. Tho 
tenant for life died in 1864. In 1 866 the heir-at-law 
& personal representative of the remainderman in 
fee filed his bill against the personal representative 


of the tenant for life, for an account of the timber 
cut : — Held : (1) as to the timber cut in 1831, the 
claim was barred by Stat. Limitations ; (2) as to 
the timber cut in 1842, the running of the stat. 
was suspended during the time that the tenant for 
life was administrator of the remainderman. — 
Seagram v. Knight (1867), 2 Ch. App. 628 ; 36 
L. J. Ch. 918 ; 17 L. T. 47 ; 15 W. U. 1152, 
C. A. 

Annotations : — Reid. Dash wood v. Magniac, [1891] 3 Ch. 

306, C. A. Mentd. Re Benzon, Bower v. Chetwynd (1014), 

83 L. J. Ch. 658, C. A. 

967. -,] — A tenant for life was extrix. of a 

preceding tenant for life, both being impeachable 
for waste, & both having committed waste by cut- 
ting timber : — Held : (1) Stat. Limitations began 
to run against the remaindermen in fee from the 
time when the timber was cut, not from the time of 
the death of the tenant for life ; (2) though an in- 
junction & an account were granted against the 
existing tenant for life, yet as no injunction could 
be granted against the preceding tenant for life, no 
account couid be granted against her extrix. for 
waste committed by the preceding tenant for life. 
— Higginbotham v. Hawkins (1872), 7 Ch. App. 
676 ; 41 L. J. Ch. 828 ; 27 L. T. 32S ; 20 W. R. 955, 
L.JJ. 

Annotation : — Refd. Bush wood v. Magniac, [1891] 3 Ch. 306, 

C. A. 


Sect. 10.-TREES ON HIGHWAYS. 

968. Ownership.] — In the King’s highway tho 
King has only the right of passage for him & his 
people, but the freehold & all the profits, such as 
trees, are in the lord of the soil (per Cur.). — Anon. 
(1468), Y. B., 8 Edw. 4, 4 Mich. 9, pi. 7. 

969. Tree falling across highway.] — Where a tree, 
blown down in a violent gale, has fallen across a 
highway so as to cause an obstruction thereto, the 
occupier of the land over which the tree was grow- 
ing is under no obligation by virtue of either s. 65 
or s. 72 of Highway Act, 1835 (c. 50), to light the 
tree or to warn persons passing along the highway 
of the existence of the obstruction. — Hudson r. 
Bray, [1917] l K. B. 520 ; 86 L. J. K. B. 576 ; 116 
L. T. 122 ; 81 J. 1\ 105 ; 33 T. L. R. 118 ; 61 
Sol. Jo. 234 ; 15 L. G. R. 156. 

970. Duty to protect public from danger — Light- 
ing]. — Defts., an urban authority acting under 
Public Health Act Amendment Act, 1890 (c. 20), 
s. 43, planted trees in certain of their highways, A: 
surrounded each tree with an iron spiked guard. 
Subsequent to the erection of the guards an order 
was made under Defence of the Realm Regulations, 
by which all street lights in defts.’ area were* 
ordered to be extinguished at a certain hour. Pltf., 
who was crossing a road at night in the darkness, 
came into contact with one of the guards & suffered 
very serious injury. In an action to recover damages 


PART IX. SECT. 10. 

968 i. Ownership .] — The owner of land 
adjoining a highway has, under R. S. O. 
1877. c. 187, such a special property in 
the shade & ornamental trees growing 
on such highway opposite to his land as 
to entitle him to maintain an action 
against a wrongdoer to recover damages 
for tho cutting down or destroying such 
trees ; & lie is not restricted to the 

penalty given by s. 5. The Act refers 
to trees of natural growth as well as to 
those planted. — Douglas v . Fox (1880), 
31 C. P. 140.— CAN. 

q. Injury to roots of trees adjoining 
highway.] — Deft., a road comr., cut & 


damaged the roots of trees of a proprietor 
abutting on the public road, whilst in the 
course of levelling same. In an action 
for damages : — Held : as the trees were 
planted since tho road was constructed, 
deft, was not liable, as tho owner should 
have guarded against their roots in- 
truding on tho highway. — Evans v . 
Bell (1891), 7 Nfid. L. R. 564. — 
NFLD. 

970 i. Duty to protect public from danger 
— Overhanging trees .1 — The liability to 
keep in repair extends to overhanging 
trees liable to fall upon tho road & cause 
damage to passers by. 

Defts.’ servants, in getting materials 
on land adjoining the road for its repair, 


felled a tree, which in falling lodged 
against another tree near the road, 
being left there, afterwards fell & killed 
pltf. ’s wife while passing along tho road : 
— Held: dofts, liable. — G ilchrist r. 
Carden (Township) (1876), 26 c. P. 1. — 
CAN. 

970 ii. .] — The owner of pro- 

perty, on which trees grow close to 
a public thoroughfare, is liable f< r 
damages caused by the fail through 
decay of a branch on a passer-by, & for 
accidents that happen in consequence of 
his failuro to have thorn properly in- 
spected & pruned. — L amarche v. Les 
KfcvailKNDB P&RKH OBLATS (1905), Q. R. 
29 S. C. 138.— CAN. 
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for negligence, the jury found that the guard was 
dangerous in the circumstances of the darkness that 
existed, & that defts. had not taken reasonable 
measures to neutralise the danger, & the judge 
entered judgment for pltf. : — Held : after the 
promulgation of the lighting order there was a con- 
tinuing duty on defts. to take reasonable measures 
to prevent the guard from being a danger to the 
public lawfully using the road, & pltf. was entitled 
to maintain his action. — Morrison v. Sheffield 
Corpn., [1917] 2 K. B. 860 ; 86 L. J. K. B. 1456 ; 
117 L. T. 520 ; 81 J. P. 277 ; 33 T. L. R. 492 ; 61 
Sol. Jo. 611 ; 15 L. 0. R. 667, C. A. 

See , further , Highways, Streets, & Bridges; 
Negligence ; Telegraphs & Telephones. 


Sect. 11. — TREES ON COMMONS. 

See Commons & Rights of Common. 


Sect. 12. — CRIMES RELATING TO TREES. 

See Criminal Law & Procedure. 


Sect. 13.—TIMBER LICENCES. 

See Real Property & Chattels Real. 


Part X. — Fertilisers, Feeding Stuffs and Seeds. 


Note. — The Acts on this subject are Adultera- 
tion of Seeds Act, 1869 (c. 112), Fertilisers, etc., 
Act, 1893 (c. 56), & Fertilisers, etc., Act, 1906 
(c. 27), referred to respectively as Act of 1869, Act 
of 1893, & Act of 1906. 

971. Seeds — Dyeing — Act of 1869, s. 3.] — Resp. 
sold old white clover seed, which he had previously 
subjected to sulphur smoking, as young white 
clover seed ; he was summoned, & the police magis- 
trate dismissed the summons on the ground that no 
offence was proved under the Act : — Held : the 
magistrate was right, for there had been no 
“ adulteration ” of the seed, nor had it been given 
the appearance of seed “ of another kind ” within 
s. 2 of the Act, but only “ of another quality,” & 
there was no offence under the Act. — Francis v. 
Maas (1878), 3 Q. B. 1). 311 ; 47 L. J. M. C. 83 ; 
38 L. T. 100 ; 42 J. P. 392 ; 26 VV. R. 422. 

972. False invoice — Evidence — Act of 1893, s. 5.] 
— An analysis by the district analyst & the taking 
of samples in accordance with the above sect, are not 
conditions precedent to a prosecution by a county 
council under the Act. An invoice that states the 
article “ contains 38 to 45 per cent, total phos- 
phates,” whereas it contains only about 31 per cent., 
is false in a material particular to the prejudice of 
the purchaser within s. 3 (1) (h) of the Act, notwith- 
standing that the invoice states “ Minimum guaran- 


teed subject to conditions printed on the back 
hereof,” & such conditions make provision that, if 
on analysis the phosphates are below the minimum, 
a pro rata allowance will be made to the purchaser. 

K., the managing director of the sellers of an 
article, was cognisant of the form of the invoice 
used. He signed letters proving that he knew that 
the article contained various uncertain proportions 
of phosphates that might have to bo ascertained in 
a particular way. It appeared that sales of the 
article would come under his notice, & the invoice 
would not be sent out with a guarantee without his 
knowledge, but there was no evidence that he saw 
the particular invoice : — Held : there was evidence 
upon which K. might be convicted of aiding & 
abetting the commission of an offence under the 
above sect. — Korten v . West Sussex County 
Council (1903), 72 L. J. K. B. 514 ; 88 L. T. 466 ; 
07 J. P. 167 ; 19 T. L. R. 354 ; 20 Cox, C. C. 402 ; 1 
L. (jr. R. 445. 

Annotations : — Folld. Laird v. Dobell, 11906] 1 K. B. 131. 

Reid. Needham v. Worcestershire County Council (1909), 

100 L. T. 901. 

973. Guilty knowledge — Act of 1893, s. 3 

(1) b.] — Guilty knowledge that an invoice is false in 
a material particular is not necessary under the 
above sect. It is sufficient if the description is in 
fact untrue. 


PART X. 

971 i. Seeds — Sale of unclean seed — 
Measure oj damages .] — Pltf. bought seed 
barley from doft. guaranteed to be clean. 
The seed was sown, & Jt was afterwards 
discovered that it was mixed with a 
weed called wild vetches or wild peas, 
which took root & grew up with the 
barley. Pltf. had not sustained any 
damage to his crop. In an action to 
recover damages for depreciation in the 
value of the farm : — Held : pltf. should 
have been allowed to substantiate, if he 
could, that the necessary consequence of 
sowing tho fold seed was to lower appre- 
ciably the value of the farm. — McMul- 
len v. Free (1887), 13 O. 11. 57. — CAN. 

971 ii. -. ] — Where seed is 

delivered, without any warranty, by one 
person, honestly believing it to bo clean, 
to another, to be grown on tho land of 
the latter, the produce thoroof to be re- 
turned & paid for at a fixed price per 
bushel, the transaction is a bailment & 
not a sale, & damages arising from other 
innocuous seed having boon mixed 
therewith, & on harvesting having 
become scattered on the ground & 
coming up tho following year on tho 
land, are too remote. — Stewart v . 
Scuxthorp (1894), 25 O. R. 541. — 
CAN. . 


971 iii. .] — Nargong v. 

Kirby (1911), 18 W. L. K. 625 ; 4 Sask. 
L. K. 306.— CAN. 

971 iv. “ Wilfully ” giving fal e 

name «£• address of person from whom 
procured.] — The manager of a shop, in 
which agricultural seeds were kept for 
sale, gave to an officer of the Depart- 
ment of Agriculture & Technical Instruc- 
tion for Ireland a sample of certain 
agricultural seeds, & stated that the 
seeds had been procured from a certain 
firm in Belfast. In fact the soeds had 
not been procured there : — Held : the 
owner of the shop was guilty of an 
offence under Weeds & Agricultural 
Seeds (Ireland) Act, 1909 (c. 31), 

s. 5 (2), tho word “ wilfully ” in the 
sub-sect, meaning “ intentionally,” & 
not by mistako or inadvertence. — 
Department of Agriculture v. Burke, 

[ 19 15 j 2 I. It. 128 ; 49 I. L. T. 84.— IR. 

971 v. Method of taking samples — 

Delivery in bags dfc delivery in bulk — Act 
of 1893.] — Regulations mado under the 
above Act provided for a method of 
taking samples where the stuff was 
delivered in two or more hags, & another 
method where it was delivered in bulk : 
— Held: (1) (Lord O’Brien, O.J. & 
Palles, C.B.) delivery in one bag did 
not come under either head, & was a 


casus omissus in the regulations, & 
delivery in bulk meant delivery in a 
loose & unpacked condition ; (2) (Mad- 
den & Wttioirr, JJ.) delivery in one 
bag did not fall under the first head, 
but was delivery iu bulk, & delivery in 
bulk meant delivery of the stuff, un- 
separated into packages. — Cork Agri- 
cultural Comrs. v. Clark (1904), 38 
I. L. T. 83. — IR. 

971 vi. ” Official sampler ” — Posses • 

sion as carrier — Act of 1906. J — K. was a 
person appointed by the Department of 
Agriculture & Technical Instruction for 
Ireland as their sampler, to take samples 
of fertilisers 8c feeding stuffs for the pur- 
poses of tho above Act. Defts. had in 
their possession in Cork a quantity of 
manure, consigned from Liverpool to 
merchants in Ireland. Their possession 
was solely as carriers. K. applied to 
defts. for permission to take samples of 
the manure, but defts. refused to allow 
him to do so: — Held: (1) K. was an 
‘‘ official sampler ” within s. 8 (a), of the 
above Act; (2) defts. wore persons 
entrusted for the time being with the 
charge or custody of an article within 
the sub -sect., & defts. woro guilty of an 
offence under the sect. — Department 
of Agriculture & Kennedy v. City 
of Cork Steam Packet Co., [1900J 
2 I. U. 479.— IR. 

I 2 
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An invoice described an article as ** Galveston 
Dect. C.S. Cake Meal ” : — Held : no offence had 
been committed under ss. 2 & 3 (1 ) (a) of the Act for 
not adding to this description a statement whether 
it had been prepared from one substance or seed, or 
from more than one. — Laird v. Dobell, [1906] 1 

K. B. 131 ; 76 L. J. K. B. 163 ; 93 L. T. 842 ; 54 
W. K. 606 ; 21 Cox, C. C. 66 ; 4 L. G. R. 232. 

Annotation: — Reid. Needham v. Worcestershire County 

Council (1909), 100 L. T. 901. 

974. Offence — Act of 1906, s. 6 (1) (a), (b).] 
— A seller of an article for use as food for cattle or 
poultry, who delivers an invoice stating the per- 
centage of oil & albuminoids contained in the article, 
does not, if the invoice is incorrect, commit an 
offence against s. 6 (1) (a), which requires the de- 
livery of an invoice stating the percentage of oil & 
albuminoids, but his offence, if any, is against 
s. 6 (1) (6), which prohibits the delivery of an invoice 
false in any material particular to the prejudice of 
the purchaser.— -Needham & Co. v. Worcester- 
shire County Council (1909), 100 L. T. 901 ; 73 

J. P. 293 ; 25 T. L. R. 471 ; 7 L. G. R. 695. 

Annotation : — Distd. & Expld. Kylo v. Jewers (1914), 112 

L. T. 422. 

975. Failure to deliver invoice — Consent to prose- 
cution — Act of 1906, ss. 6 (3), 12.] — Rcsps. in 
England sent to a purchaser in Ireland an 
article as food for cattle, & were prosecuted in 
England by the Department of Agriculture & Tech- 
nical Instruction for Ireland, which had taken a 
sample of the article in Ireland & had it analysed 
there, for having failed without reasonable excuse 
to give to the purchaser an invoice as required by 
the above Act. The consent of the Board of Agri- 
culture & Fisheries to the institution of the prose- 
cution had not been obtained: — Held: (1) tho 
consent of the Irish Department to the institution 
of the prosecution was not sufficient ; (2) the con- 
sent of the Board of Agriculture & Fisheries was 
necessary under s. 6 (3) of the Act notwithstanding 
s. 12. — Hill v. Phcenix Veterinary Supplies, 
Ltd., [1911] 2 K. B. 217 ; 80 L. J. K. B. 669 ; 105 

L. T. 73 ; 75 J. P. 321 ; 22 Cox, C. C. 508 ; 9 
L. G.R. 731. 

976 . Poultry food — Act of 1906, s. 1 (2).] — 

Resps. sold a quantity of poultry food without 
giving to the purchaser an invoice stating what 
were the respective percentages of oil & albu- 
minoids contained in it. The food was composed 
of three substances, namely, (a) biscuits made by 
resps. by baking a cereal substance, (6) greaves, 
the refuse or sediment left in making tallow or soap 
grease, purchased by resps. in blocks, & (c) oyster 


shells broken to a suitable size. The biscuits were 
broken by resps.’ machinery to the size required, & 
the greaves chopped to pieces ; the broken frag- 
ments of biscuits, the pieces of greaves, & the broken 
pieces of oyster shells were then mixed together by 
the machinery, & the resulting mixture formed the 
poultry food : — Held : the food was an article 
artificially prepared “ otherwise than by being mixed, 
broken, ground or chopped ” wtihin the above sub- 
sect., & resps. had committed an offence in failing 
to supply to the purchaser an invoice stating the 
percentages of oil & albuminoids contained in the 
food as required by that sub-sect. — Lathom 
(Latham) v. Spillers & Bakers, Ltd., T1913] 2 

K. B. 355 ; 82 L. J. K. B. 833 ; 108 L. T. 996 ; 77 

J. P.277; 23 Cox, C. C. 422 ; 11 L. G. R. 539. 

Annotation : — Distd. & Expld. Worcestershire County 

Council v. Notley, [1914] 3 K. B. 330. 

977. Sharps — Act of 1906, s. 1 (2).] — Resps. 

sold for use as food for cattle or poultry an article 
called sharps, which contained oil & albuminoids. 
Sharps are an offal of wheat & are that part of the 
wheat which remains after the flour & bran have 
been removed, & are made in the following way. 
Wheat is taken in the whole grain & passed by the 
miller through his mill. The wheat meal thus made 
is then by mechanical means in the mill passed by 
air currents through a series of sieves, whereby it 
is separated & divided into three substances, 
namely, flour, sharps, & bran. The chemical com- 
position of each of these three substances (when 
made) differs both from that of each other & from 
that of the original wheat. The mechanical process 
does not otherwise effect any chemical change : — 
Held (Rowlatt, J., dies.) : (1) sharps were not an 
article which had been artificially prepared within 
the Act, &, if they were, they were not artificially 
prepared otherwise than by being ground ; (2) 

resps. were not bound to give to the purchaser an 
invoice stating the percentages of oil & albuminoids 
contained in the article. — Worcestershire 
County Council v. Notley Brothers, T1914] 3 

K. B. 330 ; 83 L. J. K. B. 1750 ; 111 L. T. 382 ; 78 
J. P. 340 ; 30 T. L. R. 516 ; 24 Cox, C. C. 316 ; 12 

L. G. R. 874. 

978 . Insufficient invoice — Act of 1906, s. 6 

(1) (a).] — Reap., on the sale of “ greaves,” gave an 
invoice stating merely that they contained “ not 
less than 15 per cent, albuminoids & 2| per cent, 
oil ” : — Held : resp. was properly summoned under 
the above sub-sect, for failing to give the invoice 
required by the Act, inasmuch as the invoice did 
not purport to comply with s. 1 (2). — Kyle v. 
Jeweiis (1914), 84 L. J. IC. B. 255 ; 112 L. T. 422 ; 
79 J. P. 176 ; 24 Cox, C. C. 543 ; 13 L. G. R, 260. 


Part XI. — Miscellaneous. 


Sect. 1 . — AGRICULTURAL GANGS, ETC. 

See Education ; Public Health & Local 
Administration. 


Sect. 3. — DOGS. 
See Animals ; Revenue. 


Sect. 2.— DESTRUCTION OF CROW. ETC., BY Sect. 4.— MALICIOUS DAMAGE TO CROPS AND 
SPARKS FROM LOCOMOTIVES. THRESHING MACHINERY. 

See Railways & Canals. See Criminal Law & Procedure. 

976 J. Failure to deliver invoice — Con - | turo has first been obtained to such i nical Instruction can " appear as com- 
aent to proaccuiion — Act of 1906, s. 6.1 — * prosecution. Semble : such consent 1 plainants ’* in prosecutions under the 
A prosecution for an offence under s. 6 of | must be in writing, being the consent of i Act. — Department of Agriculture & 
the above Act cannot be instituted until , a body corporate. Qu. : whether the Marchbank v. Porter (1909), 44 

the consent of the Department of Agricul- , Department of Agriculture & Tech- I. L. T. 13.-— IR. 
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Sect. 5.— POISONED FLESH AND GRAIN. 

See Animals. 

Sect. 0.— REGULATIONS AS TO SALE AND 

ADULTERATION. 

Sub-sect. 1. — Fertilisers and Feeding Stuffs. 

See Part X., ante. 

Sub-sect. 2. — Hay and Straw. 

See Markets & Fairs. 

Sub-sect. 3. — Hops. 

See Food & Drugs. 

Sub-sect. 4. — Seeds. 

See Part X., ante . 


Sect. 8. — SUNDAY TRADING. 

See Time. 


Sect. 0. — THISTLES AND NOXIOUS WEEDS. 

979. Seeds blown on to adjoining land — Liability 
of owner of land.] — Deft, occupied certain land 
which had originally been forest land, but had re- 
cently been brought into cultivation. As soon as 
this land was brought into cultivation thistles 
sprang up all over it. Deft, neglected to cut these 
thistles, & the seeds were blown in large quantities 
on to the adjoining land, which was occupied by 
pltf. Pltf. having brought an action to recover 
damages from deft, for injury done to his land : — 
Held : deft, was under no duty towards pltf. to cut 
the thistles, which were the natural growth of the 
soil, & was not liable for damage caused to pltf.’* 
land. — Giles v . Walker (1890), 24 Q. B. D. 056 ; 
59 L. .T. Q. B. 416 ; 02 L. T. 933 ; 54 J. P. 599 ; 38 
W. R. 782. 


Sect. 7 .—SALE OF CATTLE BY WEIGHT. Sect. 10 — CLEARING LAND BY FIRE. 

See Markets & Fairs. See cases infra . 


PART XI. SECT. 9. 

r. Thistles in leased field— Tenant's 
tight to recorer damage*.] — Pltf. rented 
to deft, a Held for the purpose of growing 
flax. In answer to a claim for rent., 
deft, attempted to show that he had 
sustained damage by reason of the 
ground being full of thistles, Sc that it 
had been stipulated that an allowance 
was to be made in such case for the loss 
to deft. : — Held : evidence was pro- 
perly admitted for the guidance of the 
jury, in adjusting such allowance, as to 
how deft, had himself settled with other 
persons, who had thistles in their fields 
rented by him. -Wkimioli) r. Klein 
(1884), 10 A. 11. 20. — CAN. 

s. Powers of vred inspector u?\dcr 
No.rious Weeds Art (r. 119), 19 EL Sasic., 
38. 0 8 .] — lie Fertile Belt (1915), 
32 \V. L. It. 205 ; 9 W. W. R. 103.— 

CAN. 

t. Noxious icced — Duty to keep 
down.] — An occupier of land is under no 
duty at common law to koep down a 
noxious weed, such as prickly pear, 
growing naturally on his land so as to 
prevent it from spreading or extending 
to his neighbour's land ; & if, owing to 
his failure to keep It down, it grows in 
such a way as to damage his neighbour’s 
fence that is not sufficient to render him 
liable. — S parkk v. Osborne (1908), 7 
C. L. R. 51. — AUS. 

PART XI. SECT. 10. 

a. Liability of landowner. ] — A person 
kindling a fire on Ids own land for the 


purpose of clearing it is not. liable at 
all risks for any injurious consequences 
that, may ensuo to the proporty of his 
neighbours. — 1 )e\n v. McCarty (1846), 

2 V. C. It. 448. -CAN. 

b. -.1 - Where tire has been pro- 

perly set out. by a person on his land for 
the necessary purposes of husbandry, at 
a proper place, time Sc season, & 
managed with duo care, he is not 
responsible for damage occasioned by it.. 

■ Furlong v. Carroll (1882), 7 A. It. 
145. -CAN. 

c. Landowner not insurer.] — 

Gillhon r. Nortu Grey It. W. /Jo. 
(1874), 35 V. C. It. 475.— CAN. 

d. — Question for jury.] — A man 
must exercise care Sc discretion as to 
the time & mode of clearing his land, Sc 
if Ids neighbour be injured by rashness 
or inconsideratencss on his part in 
sotting out Are for that purpose, ho 
will be liable to him ; but this is always 
a question for tho jury. — Wilkins v. 
Row (1865), 15 C. P. 325.— CAN. 

e. Injury by wind suddenly 

rising. 1 — Persons have a right to set out 
lire on their land for the purpose of 
clearing it, Sc if the flames spread under 
the influence of u wind suddenly arising. 
Sc cause damage to a neighbour, no 
action will lie without proof of negli- 
gence. It is a misdirection to tell the i 
jury that defts. wore bound to have 
anticipated the rising of the wind, & to 
use extraordinary caution. — Buchanan 
v. Younq (1873), 23 C. P. 101.— CAN. 


f. Injury by wind changing.] — 
L)cfl., for tho purposo of clearing his 
land, set out lire on same, but before 
so doing, consulted with pltf., who had 
some lumber piled on an adjoining lot, 
who agreed that the weather was favour- 
able, the wind blowing in a direction 
away from pltf.’s property, & to provent 
its spreading thereto, deft, burnt up 
the stubble, etc., around pltf.'s property. 
Subsequently there were indications of a 
change of wind, Sc deft, sent his son to 
watch the fire, but when the latter 
arrived on the ground, tho wind was 
blowing a heavy gale. Sc the Are com- 
municated to pltf. ’s property, which was 
destroyed. Even if deft, had been 
watching ho could not have prevented 
the flro spreading : — Held : deft, not 
liable. — MuRpnY v. Dalton (1881), 
5 O. R. 541.— CAN. 

g. How pleaded.] — Henderson 

v. Chapman (1864), 3 P. li. 331. — 
CAN. 

h. Proof of negligence .] — In Aug. 

deft, set out fire on his own land for the 

S urposc of clearing it. This Are con- 
nued to burn till Oct., when, in conse- 
quence of a very high wind, sparks were 
carried to pltf. 's land. Sc set fire to some 
ties Sc posts stored thereon : — Held : the 
question of deft ’s liability for negligence 
i should be determined having rogard to 
the circumstances existing in Oct., Sc 
not to those existing in Aug. — Beaton 
v. Springer (1897), 24 A. R. 297. — 
CAN. 
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See Easements and Profits a Prendre, 


ALE AND BEER. 
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ALIENATION. 

Restraint on. — See Husband and Wife; Perpetuities ; Personae Property ; Real 
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Part I. — What Constitutes Alienage 


Note. — The cases in this Part must he read sub- 
ject to the provisions of British Nationality dt* 
Status of Aliens Act , 1914 (c. 17), tohich repealed 
25 Edw. 3, slat. 1, Foreign Protestants {Naturalisa- 
tion) Adi 1708 (c. 5), British Nationality Acts , 
1730 (e. 21) 1772 (c. 21), & Naturalisation Act , 

1870 (e. 14). 

Sect. 1. — BIRTH OUTSIDE ALLEGIANCE OF 

CROWN. 

1. Persons born abroad.] — An alien is a subject 
that is born out of the ligeance of the King, & under 
the ligeance of another. Every man is either 
alienigena , an alien born, or subditu* , a subject 
born. There are three incidents to a subject born : 
(1) that the parents be under the actual obedience 
of the King ; (2) that the place of bis birth be 
within the King’s dominion ; (3) the time of bis 
birth is the date to be considered. 

AntenatU i.c., persons born in Scotland before 
the union of the Crown in James I., were aliens born 
as regards England. — C alvin's Case (1008), 7 Co. 
Rep. la ; 2 State Tr. 559 ; 77 E. R. 377. 

Annotations : — Consd. De Gear v. Stone (1882), 22 Ch. D. 

242. Reid. R. V. Cowlo (1759). 2 Burr. 834 ; Birtwhistle 

r. Vardill (1840), 7 Cl. & Kin. 895, H. L. ; Gibson t\ Gibson, 

i 19131 3 K. J3. 379; R. r. Francis, 11918] 1 K. B. 617. 
lentd. R. r. Hampden (1037), 3 State Tr. 825 ; Colling- 
wood v. Paco (1661), O'Brldg. 410; Manby v. Scott (1063), 
1 Keb. 3G1 ; Thomas r. Sorrell (1072), 3 Keb. 143; Anon. 
< 1678). Proem. K. B. 249 ; R. v. Knowles (1693), 12 Mod. 
Rep. 55 ; R. r. Tucker (1091), l Ld. Raym. 1 ; Owen r. 
Saunders (1090), 1 Ld. Raym. 158; Clayton v. Kinaston 
(1097), 1 Ld. Raym. 419 ; Scot r. Schawrtz (1739), 2 Com. 
077 ; Oraychund v. Barker (1745), 1 Atk. 21 ; Campbell 
r. Hall (1774), 1 Oowp. 204 ; Queen Caroline’s Claim 1o be 
( rowned ( 1821), 1 State Tr. N. S. 949, P. (’. ; finding r. Smith 
(1821), 2 Hug. Con. 371 ; Jephson v. Riera (183G), 3 
Knapp, 130; Lane v. Bennett (1836), 1 M. Sc W. 70; 
Lyons Corp. v. East India Co. (1830), 1 Moo. Ind. App. 
175, P. C. ; Brunswick v. Hanover (1844), 0 Bear. 1 ; Taylor 
v. Best (1854), 14 C. B. 487 ; Itittson v. Stordy (1855), 3 
Eq. Rep. 1039 ; Kx p. Anderson (1801), 3 E. & E. 487 ; 
Ex. p . Drown (1804), 5 B. & S. 289 ; Low v. Routledgo 
<1805), 1 Ch. App. 42, L.JJ.; The Franconia (1876), 2 
Ex. D. 63, C. C. R. ; lie. Stepney Petn., Isaacson v. Durant 
<1886), 17 Q. B. I). 54 ; Re Johnson, Roberts v. A.-G., 

1 1 903J 1 Ch. 821 ; R. v. Speyer, 1 1910 J 2 K. B. 858, C. A. ; 
Bowman r. Secular Son., [19171 A. C. 400, H. L. ; Tlngley 
v. Mtiller, [19171 2 Ch. 141, C. A.; Rodriquez r. Speyer 
(J91H), 119 L. T. 409, H. L. 

2. — — .] — AH tint born under the King’s 
allegiance, naturalised or made denizen, are aliens. 
None can be looked upon as English but such as 
are natives, naturalised or denizens. All others 
are esteemed aliens (Com y ns, C.B.). — Scot v. 
Schawrtz (1739), 2 Com. (177 ; 92 E. 11. 1205. 

Annotations : — Reid. Bell r. Reid, Boll v. Buller (1813), 
1 M. A: S. 726. Mentd. Marryat v. Wilson (1799), 1 Bos. 
Sc P. 430. 

3 , ,] — The son born abroad of an alien 

father Sc English mother is an alien. — D oe d. 
Durourf. p. Jones (1791), 4 Term Rep. 300 ; 100 
E. It. 1031. 

Annotations : — Consd. De Geer r. Stone (1882), 22 Ch. D. 
243. Refd. R. v. Speyer, [1916] 2 K. B. 858, C. A. Mentd 
Cottcrell v. Dutton (1813), 4 Taunt. 826 ; Tolson v. Kaye 
(1822), 6 Moore, C. F. 542 ; Rhodes v. Smethurst (1840), 
6 M. & W. 351. 

4. .] — The word “alien” is a legal term; 

an alien must be alien ne. It implies being born 
out of the allegiance of the King, Sc within that of 


some other State. — D aubigny r. Davallon (1794), 
2 Anst, 402 ; 145 E. 11. 936. 

AnnoU.tion : — Mentd. Rodriquez r. Spcj'er (1918), 119 L. T. 

409, H. L. . 

5. .] — A testator, born in America in 

1704, went to Scotland when a minor for the pur- 
poses of education, & after he had attained his 
majority in 1788 sailed for India, describing him- 
self in the ship’s books as an American. He re- 
mained in India thirty years, when he returned to 
Europe, leaving the bulk of his property in Bengal, 
<te afterwards, having been in America, visited 
England, Scotland, Sc the Continent, when he re- 
turned to America, entered into agricultural pur- 
suits there Sc continued to draw his property to 
that country until his death at New York in 1826 : 
— Held : he was an American citizen . — Iie Brtjce 
( 1832), 2 Cr. & J. 436; 2 Tyr. 475 ; 1 L. J. Ex. 
153 ; 149 E. 11. 185. 

Annotations : — Consd. Charitable Donations Comrs. r. 

Devercaux (1832), 13 Sim. 14 Reid. Thompson v. Advo- 
cate-General (1845), 12 Cl. Sc Fin. 1, H. L. ; He Stepney 

Petn., Isaacson v. Durant (1886), 17 Q. B. D. 54. Mentd. 

Tyler v. Bell (1830), Donnelly, 190; Salkold v. Johnston 

(1846), 1 Hare. 190; Re Wallop’s Trust (1864), 1 Do 

G. J. & Sm. 656. 

6. .] — X. was a domiciled Frenchman, Sc 

he died leaving issue three daughters only, who 
were all French Sc married to Frenchmen, Sc resi- 
dent in France. In an administration action, in 
which a petition was presented by two of the 
daughters & their husbands ; — Held : the peti- 
tioners were aliens in the strictest sense, as they 
were not the children of British subjects, nor the 
children of a person whose father was a British 
subject, Sc they did not come within the statutory 
definition of British subjects any more than they 
did within the common law definition of British 
subjects. — B rown «. Ooi.i ins (1883), 25 Ch. I). 56 ; 

53 L. J. Ch. 368 ; 49 L. T. 329. 

Annotation: — Mentd. Re McGrath, [18921 2 Ch. 496. 

7. How pleaded.] — An averment of “ not 

horn within the kingdom ” does not imply that the 
party was born out of the King’s allegiance. — R. r. 
Busheir (1708), 11 Mod. Rep. 167 ; 88 E. R. 966. 

8. — — Birth in Hanover & Prussia before & 
after 1837.] — Persons horn in Hanover before 
Queen Victoria’s accession, resident in this country 
Sc not naturalised, persons horn in Hanover since 
Queen Victoria’s accession, resident in this country 
Sc not naturalised, & persons born in Prussia of 
Hanoverian parents born before Queen Victoria’s 
accession, Sc now resident in this country Sc not 
naturalised, are all aliens Sc not entitled to the 
franchise. 

It has long been settled that while the Crowns of 
two countries are held by the same person, the in- 
habitants are not aliens in the two countries respec- 
tively. In both they are subjects, <fc in the allegi- 
ance* of the same person, though in his natural, not 
in his politic, capacity (Lord Coleridge, C.J.) — 
Be Stepney Election Petition, Isaacson v. 
Dur\nt (1886), 17 Q. B. D. 54 ; 55 L. J. Q. B. 331 ; 

54 L. T. 684 ; 34 W. R. 547 : 2 T. L. R. 559. 

Annotation .—Mentd. Re Southampton School Board Potn., 

Phillips Sc Morgan v. Goff (1886), 2 T. L. R. 900. 

9 . Father partially naturalised.] — In 1806 

a Frenchman came to reside in England, Sc in 1871 


PART I. SECT. 1. 

1 i. Persons born abroad .} — Although 
naturalised In Canada, a man born in 
C’liina of Chinese parents is a Chinaman 
within 2 Geo. 5 (Saak.), c. 17, prohibiting 
employment of white women in restau- 
rants Sc other places of business kept 
by a Chinaman. — It. v. quong Wing 


(1914), 24 W. L. R. 918 ; 4 W. W. R. 
1135; 12 D. L. R. 656 ; 21 Can. 

Oriin. Cas. 326 ; 6 Sask. L. It. 242 ; 49 
S. C. R. 440; 6 W. W. R. 279 ; 18 
W. L. lL 121 ; 23 Can. Crim. Cas. 113.— 
CAN. 

1 ii. Residence with naturalised 

mother .] — Residence with a naturalised 


mother in New Zealand does not confer 
naturalisation on the offspring born 
abroad, unless the mother is a widow. — 
Mahkmann r. Masemann (1917), N. Z. 
L. R. 769.— N. Z. 

9 i. Adoptive father becoming 

naturalised.] — M. was born in Germany 
of German parents Sc was adopted by a 
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Sect . 1 . — Birth outride allegiance of Crown.’] 

obtained the usual qualified certificate of naturali- 
sation as a British subject under Naturalisation 
Act, 1870 (c. 14), s. 7, but he did not obtain from 
the French Govt, the necessary authority required 
by the law of France to his becoming a naturalised 
British subject. In 1880 he married an English 
lady & then returned with her to France, where he 
resided till his death. By his will, in French form, 
he gave his residuary estate, which included con- 
siderable personal estate in England, to his widow 
for life, with remainder to his two infant children, 
both of whom were born in France. On the death 
of the widow, who had continued to reside in 
France, a guardian of the infants was appointed 
by the French cts. : — Held : (1) the father was at 
the time of his death a French subject; (2) his 
children were also French subjects ; (3) the ct. 
had no jurisdiction to appoint an English guardian 
of the infants. — Re Bourgoise (1889), 41 Ch. I). 
310 ; 58 L. T. 563 ; 4 T. L. R, 195 ; affd. without 
deciding this point, 41 Ch. T). 318, C. A. 

Annotation : — Mentd. Re Cliatard’s Settlmt. Trust (1899), 
68 L. J. Ch. 350. 

10 . Inhabitants of conquered & ceded 
territory.] — The inhabitants of a country con- 
quered by the British arms, once received under 
the King’s protection, become subjects, & are to be 
universally considered in that light, not as enemies 
or aliens. — Campbell v. Hall (1774), 20 State Tr. 
239 ; 1 Cowp. 204 ; Lofft, 655 ; 98 E. R. 1045. 

Annotations : — Consd. Bedreechund v. Elphinstone (1830), 2 
State Tr. N. S. 379. Mentd. Snowdon v. Davis (1808), 

1 Taunt. 359 ; The Foltina (1814), 1 Dods. 450 ; A.-G. i\ 
Stewart (1817), 2 Mer. 143 ; Ruding v. Smith (1821), 

2 Ha#r. Con. 371 ; Cameron r. Kyte (1835), 3 Knapp, 332 ; 
Jephson v. IUera (1835), 3 Knapp, 130 ; Lyons Corpn. 
v. East India Co. (1836), 1 Moo. Ind. App. 175, 1*. C. ; R‘ 
Island of Cape Breton (1846), 6 State Tr. N. S. 283 ; Phillips 
v. Eyre (1870), 10 B. & S. 1004, Ex. Ch. ; Sottomayer r. 
De Barros (1879), 5 P. 1). 94 ; West Rand Central Gold 
Mining: Co. v. R., [1905] 2 K. B. 391 ; A.-G. for Dominion 
of Canada r. Cain, A.-G. for Dominion of Canada v. 
Gilhula, [1906] A. C. 542, P. C. ; R. v. Crewe, Ex p. 
Sekgotne, [1910] 2 K. B. 576, C. A. 

11 . .] — When the King of England 

became King of Canada, the natives of Canada be- 
came his subjects ; Canada became part of bis 
dominions subject to be governed by its local laws. 
Italians & others, who were bom out of the allegi- 
ance of the King of England, became aliens in 
Canada (Shadwell, V.-C.). — Donegani v. Doxe- 
gani (1835), 3 Knapp, 63 ; 12 E. R. 571, P. C. 

Annotations : — Mentd. Re Adam (1837), 1 Moo. P, C. C. 460, 
P. C. ; A.-G. for Dominion of Canada r. Cain, A.-G. for 
Dominion of Canada v. Gilhula, [1906] A. C. 542, P. C. 

12 . -.] — Upon a conquest the inhabi- 
tants antenati , as well as poshiati , of the conquered 
country become denizens of the conquering 
country. 

The introduction of the English law into a con- 


quered or ceded country does not draw with it that 
branch which related to aliens, if the acts of the 
power introducing it show that it was introduced 
not in all its branches, but with the exception of 
this portion. The English law incapacitating aliens 
from holding real property to their own use & 
transmitting it by devise or descent was never ex- 
pressly introduced into Bengal. The right of the 
Crown to lands of deceased aliens is not a necessary 
incident of acquisition of sovereignty by the Crown 
over a conquered or ceded country. — Lyons 
Corpn. v. East India Co. (1837), 1 Moo. Ind. App. 
175 ; 1 Moo. P. C. C. 175 ; 3 State Tr. N. S. 647 ; 
18 E. R. 66, P. C. 

Annotations : — Raid. Mitford v. Reynolds (1842), 1 Ph. 185 ; 
Yeap Cheah Neo v. Ong Cheng Neo (1875), L. R. 6 P. C. 
381, P. C. ; Lyons Corpn. v. Bengal Adv.-Gen. (1876), 
1 App. Cas. 91. P. C. ; Ram Coomar Coondoo v, Chunder 
Canto Mookerjee (1876), 2 App. Cas. 186, P. C. Mentd. 
A.-G. v. Brodie (1846), 6 Moo. P. C. U 12, P. C. ; Maclean 
v. Oristall (1849), 7 Notes of Cases, Supp. xvii. ; Whicker 
r. Hume (1851), 14 Beav. 509 ; Adv.-Gen. of Bongal v. 
Ranee Swmomoye Dossee (1863), 9 Moo. Ind. App. 391, 
P. C. ; Re Taylor, Martin r. Freeman (1888), 58 L. T. 538. 

13. .] — On a petition by A., a native 

of France & resident in the Mauritius, complain- 
ing that he had been unlawfully deported & seek- 
ing compensation therefor : — Held : (1) the status 
of A. must be determined by the laws of England, 
but the laws of the colony must decide what rights 
& liabilities were attached to the status thus ascer- 
tained ; (2) the admission by A. that he was a 
native of France & bad come t-o the M auritius long 
after its cession to Great Britain, A had never been 
naturalised as a subject of this country, at once 
established his status as an alien, which, by the 
law of England, would not- be effected by any of 
the circumstances detailed in his petition . — lie 
Adam (1837), 1 Moo. P. C. C. 460 ; 12 E. R. 889, 
P. C. 

Annotations: — Refd. Simon v. Phillips (1916), 85 L. J. K. B. 
656, D. C. Mentd. A.-G. for Dominion of Canada v. Cain. 
A.-G. for Dominion of Canada v. Gilhula, [1906] A. C- 
542, P. C. 

14. Birth in British territory in hostile occupa- 
tion — Enemy father. J — Issue born in England to an 
enemy while in hostile occupation is no subject of 
the King, because he is not born under the King's 
allegiance or obedience. — Calvin's Case (1608), 7 
Co. Rep. la; 2 State Tr. 559 ; 77 E. R. 377. 

Annotations: — Mentd. R. v. Hampden (1637), 3 State Tr- 
826 ; Collingwood v. Paco (1661), O. Bridg. 110 ; Manby 
v. Scott (1663), 1 Keb. 361 ; Thomas v. Sorrell (1672), 
3 Keb. 143 ; Anon. (1678), Frcorn. K. B. 249 ; R. v. 
Knowles (1693), 12 Mod. Rep. 55; K. v. Tucker (1694) 

1 Ld. Raym. 1 ; Owen v. Saunders (1696), 1 Ld. Rayin. 
158 ; Clayton v. Kinaston (1697), 1 Ld. Raym. 419 ; 
Scot v. Schawrtz (1739), 2 Com. 677 ; Omychund v. 
Barker (1745), 1 Atk. 21 ; R. v. Cowle (1759), 2 Burr, 
834 ; Campbell v Hall (1774), 1 Cowp. 204 ; Queen 
CarolJne ’s Claim to be Crowned (1821), 1 State Tr. N. S. 949, 
1*. C. ; R tiding v Smith (1821 ), 2 Hag. Con. 371 ; Jephson v. 
Riora (1835), 3 Knapp, 130; Lane v. Bennett (1836), 1 
M. & W. 70 ; Lyons Corpn. r. East India Co. (1836), 1 


German subject, who subsequently 
went to New Zealand & tvas naturalised 
there. M. lived with his adoptive father 
during his minority in New Zealand : — 
Held: Aliens Act, 1908, h. 12 did not 
apply, & M. was an alien. — Maremann r. 
Masemann (1917), N. Z. L. R. 769. — 
N.Z. 

10 i. Inhabitants of conquered <f % 

ceded territory .] — In 1871 a portion of 
the Orange Free State was annexed by 
proclamation to the Cape Colony, & 
applt., a subject of the former State by 
birth, resided in that portion. He con- 
tinued to reside there & allowed his 
name to be placed on the voters’ list, 
hut was never formally naturalised. On 
the outbreak of the South African War 
the civil & military administrations of 
that portion of the country in which 
applt. resided fell into the hands of the 
Govt, of the Orange Free State. By the 


orders of the representatives of that 
Govt, he joined the forces of his native 
country : — Held : he had become a 
British subject, & he was properly con- 
victed of high treason. — it. r. Gkyer 
(1900), 17 S. C. 501 ; 10 C. T. It. 707 — 
S. AF. 

10 ii. -.] — P„ a burgher of the 

late South African Republic, surrendered 
during the South African W’ar, &. was 
allowed t-o come into the Colony as a 
prisoner on parole. He did not take the 
oath of allegiance, nor were letters of 
naturalisation granted to him, but he 
remained in the Colony after the annexa- 
tion & claimed the franchise : — Held : 
he had elected to become a British 
subject, & entitled to ho registered. — 
Re Pienaar (1903), 22 S. C. 300.— 
S. AF. 

10 iii. .] — R., a burgher of 

the Orange Free State, left for Cape 


Colony in 1869 & lived in Cape Colony 
since that- date, & continued to reside 
there since the annexation & claimed 
the franchise. Letters of naturalisation 
were never issued to him : — Held : he 
had elected to become a British subject, 
& entitled to he registered. — Re Rad- 
LOFF (1905), 22 S. C. 298. — S. AF. 

a. Presumption of British 

citizenshij > from grant of land.] — In 
1821 H, & his children came from the 
United States, & settled in Canada, all 
being aliens. On Mar. 20, 1821, the 
Crown granted land to S. Neither S. 
nor his children ever took the oath of 
allegiance S. died on May 17, 1828, 
& his son in 1842 : — Held : under Alien 
Act, 1828, assented to on May 10, 1828, 
S. was a British subject, for it might be 

{ resumed that he took the oath when 
je got the patent. — I ler r. Elliott 
(1872), 32 U. C. R. 434.— CAN. 



Part I. — What Constitutes Alienage. 


123 


Moo. Ind. App. 175, P. C. ; Birlwhistle t». Vardill (1840), 
7 Cl. 5c Fin. 895, H. L. ; Brunswick v. Hanover (1844), 
6 Beav. 1 ; Taylor v. Best (1854), 14 C. B. 487 ; Kittson 
v. Stordy (1855), 3 Kq. ltep. 1039 ; Ex p. Anderson 
(1861), 3 E. k E. 487 ; Ex p. Brown (1864), 5 B. & 
S. 280 ; Low v. Routledge (1865), 1 Ch. App. 42, 
L.JJ. ; The Franconia (1876), 2 Ex. 1). 63, C. C. H. ; 
Be Geer v. Stone (1882), 22 Ch. D. 243 : lie Stepney 
Petn., Isaacson v. Durant (1886), 17 Q. B. D. 54 ; 
He Johnson, Roberts r. A.-U., 11903] 1 Ch. 821 ; Gibson r. 
Gibson, [1913J 3 K. B. 379 ; R. v. Speyer, [1916] 2 K. B. 
858, C. A. ; Bowman v. Secular Soc., [1917] A. C. 406, H. L. ; 
Tinsley v. Miiller, [1917] 2 Ch. 144, C. A.; Rodriquez v. 
Speyer (1918), 119 L. T. 109, H. L. ; It. v. Francis, [1918] 
1 K. B. 617. 

15. Issue of British subjects — Residence abroad 
without licence.] — Upon evidence: — Held: if baron 
A feme English go beyond sea without licence, or 
tarry there after the time limited by the licence, 
Ac have issue, the issue is an alien, & not inheritable. 
— Hyde v. Hili, (1582), Cro. Eliz. 3 ; 78 E. R. 270. 

Annotations: — Apld. Collingwood v. Pace (1661), O. Bridg. 
410. Refd. K. v. Speyer, [1916] 2 K. B. 858, C. A. 

16. Father living abroad as merchant.] — 

Children born abroad of an English father living 
abroad as a merchant were considered as natural- 
born subjects ; & this was so either by the common 
law or by 25 Edw. 3, stat. 1. 

Although the civil law is that partus i&iuitur 
rent rent , yet it is not so in our law ; the child shall 
be of the father’s condition (Bramp^ton, O.J.). — 
Bacon v . Bacon (1611), Cro. Car. 601 ; 71) E. Ii. 
1117. 

Annotations : — Consd. Doe d. Duroure v. Jones (1791), 4 
Term Rep. 300 ; De Geer V. Stone (1882), 22 Ch. D. 243. 
Refd. R. t\ Albany St. Police Station Supt., [1915] 3 K. B. 
716 ; R. v. Speyer, [1916] 2 K. B. 858. 

17. .] — 25 Edw. 3, stat. 1, declares 

that the issue born beyond sea of an English man 
upon an English woman shall be a denizen, yet 
the construction lias been, though an English mer- 
chant marries a foreigner, <te has issue by her be- 
yond the sea, that issue is a natural- bom subject 
(Hale, C.B.). — (Polling wood v. Pace (1004), 1 
Vent. 413 ; O. Bridg. 410; 1 Sid. 103; 86 E. R. 
262. 

Annotations: — Apld. De Geer v. Stone (1882), 22 Ch. D. 
243. Refd. Doe d. Dnroure r. J ones (1791), 4 Term Rep. 
300 ; K. v. Speyer, 11916] 2 K. B. 858, C. A. Mentd. 
BJackborough r. DuvIh (1701), 1 P. Wins. 41 ; Thorn by 
r. Fleetwood (1720), 1 Stra. 318 ; Cowper v. Cowper 
(1734), 2 P. Whir. 720 ; Scot v. Schawrtz (1739), 2 Com. 
677 ; Evelyn v. Evelyn (1763), Amb. 191 ; Ferrer's Case 
(1760), 2 Eden, 373 ; Doe d. Winter v. Perratt (1826), 
5 B. & C. 48 ; Lyons Corpn. v. East India Co. (1836), 1 
Moo. Ind. App. 175, 1*. C. ; Birtwhistlo v. Vardill (1839-40), 7 
Cl. & Fin. 895, H. L. ; Doe d. Burtwhistle v. Vardill (1 840), 6 
Bing. N. C. 385; Doe d. Winter v. Perratt (1843), 9 Cl. & 
Pin. 606, H. L. ; R. v. Manning (1849), 2 Car. & Kir. 
887, C. C. R. ; Kittson v. Stordy (1855), 3 Kq. Rep. 1039 ; 
Moggleton v. Barnett (1856), 1 H. & N. 282 ; Kynnaird 
i\ Leslie (1866), L. R. 1 C. 1*. 389; He Hawkins, Ex jt. 
Official Receiver, 11892] 1 Q. B. 890, C. A. 

Ig. Father natural-born subject — British 

Nationality Act, 1730 (c. 21).] —By the Treaty of 
1783 between Great Britain A the United States of 
America, Great Britain acknowledged the United 
States to be free, sovereign & independent States, 
A relinquished all claims to the Govt., proprietary 


& territorial rights of same, & every part thereof* 
After ratillcation of the Treaty, A. was born in 
Rhode Island of parents who had been born re- 
spectively in New York & Rhode Island before the 
Treaty A were British bom, but who had since 
the Treaty continued to reside in the United States 
as subjects thereof: — Hdd: (1) the inhabitants 
of the United States at the time of the Treaty of 
1783 became inhabitants of an independent State, 
& aliens by British law ; (2) A.’s parents having 
before her birth ceased, under the Treaty, to be 
subjects of Great Britain, were not at the time of 
her birth “ natural-born subjects ” of Great Britain 
within s. 1 of the above Act ; (3) A. was not by 
that Act made a natural- born British subject or 
capable of inheriting lands in England. 

Some question was raised as to the meaning of the 
words “ fathers, natural- bom subjects of the Crown 
of Great Britain, at the time of the birth of their 
children.” We think the sense of these words is 
verv plain ; natural-born subjects are mentioned 
as distinguished from subjects by donation, or any 
other mode. A child born out of the allegiance of 
the Crown of England is not entitled to be deemed 
a natural- born subject, unless the father be, at the 
time of the birth of the child, not a subject only, 
but a subject by birth. The two characters of the 
subject & subject by birth must unite in the father 
(Abbott C.,T.). — Doe d. Thomas ?*. Acklam (1824), 
2 B. & C. 779 ; 2 State Tr. N. S. 105 ; 4 Dow. Ac 
Ry. K. B. 391 ; 2 L. ,7. O. S. K. B. 129 ; 107 E. R* 
572. 

Annotations : — Distd. Doe cl. Auchmutz v- Muleaster (1826) r 

5 13. & C. 77 1. Consd. He Stepney Pctn., Isaacson v . 

Durant (1886), 17 Q. B. D. 54. Refd. Maltass r. Mult ass- 

(1844), 1 Rob. Eccl. 67 ; Kittson v. Stordy (1855), 3 8m. & 

G. 230. 

19. British Nationality Act, 

1772 (c. 21).] — A., the* son of B„ an English earl,, 
who left England when .lames 11. abdicated the 
crown, was born in Scotland in 1682, lived in 
France from his arrival in it till the day of bis death, 
Ac married in 1707 a French lady, Ac by her had a 
son C., who was bom in France in 1708 A: married 
in 1755 a French lady, Ac by her had a son D., who 
was horn in France. D., though for a short time Ac 
an occasional purpose in Scotland in 1783, was 
domiciled in France till he emigrated from it in 
1792 : — Held : although, according to the above 
Acts, D. was formerly A literally a British subject, 
he was not a British subject within the treaty 
between Gt. Britain and France giving compensa- 
tion to British subjects for losses occasioned by 
illegal acts of the French Govt. — Drummond’s 
Case [1831), 2 Knapp, 295; 12 E. R. 492, 

1>. p. 

20. — Illegitimate child.] — The child of 

a natural-born subject, bom out of allegiance to 
the Crown of Great Britain, must, in order t o bring 
himself within British Nationality Act, 1730 (e. 21 ), 
make out that, at the time of his birth, liis father 
was a natural- horn subject. Hence the illegiti- 
mate child of a domiciled Scotsman horn out of the 


15 i. Issue of British subjects — Jiesi- 
den t abroad, j — A party was born of 
British parents residing in the United 
States : — Semble : he was not an alien, 
but a British subject. — R. v. Haykh 
( 1903), 23 C. L. T. 88 ; 5 (). L. R. 198 ; 
2 C). W. R. 123 ; 6 Can. Crim, Cas. 357.— 
CAN. 

18 i. Father natural ‘born sub - 

jeet .] — The children & grandchildren of 
natural -born British subjects, though 
horn in a foreign country, are not aliens, 
& are capable of transmitting real 
estate in Nova Scotia by descent, & 
otherwise. — S at.tkk v. Hughes (1864), 1 
Old. 409. —CAN. 

18 ii. -.] — A voter horn in 

the United States, his parents being 


British-horn subjects, his father & 
grandfather being Loyalists, & the voter 
residing nearly all his life in Canada : — 
Held : entitled to vote. — Peace's Vote, 
Stormont (Prov.) (1871), H. E. C. 21.- - 
CAN. 

19 i. l.ritish Nationality 

Act, 1730 (c. 21 ) — hritish Nationality 
Act, 1772 (c. 21).] — The nearest heirs, 
whose consent was required for a peti- 
tion to disentail, were born in the 
United States, & were the son & grand- 
sons of a person who emigrated from 
Scotland subsequent to the Treaty of 
Independence, & whose allegiance to 
the sovereign of Scotland continued to 
his death : — Held : the consents were 
valid . — He Stewart (1857), 29 J. 136 ; 


19 Dunl. (Ut. of Sess.) 430 29 Sc. Jur. 

136.— SCOT. 

19 ii. — Evidence .]— Evidence 

that the parents of a voter had stated 
to such voter that lie was born in the 
United States, but that his father was 
horn in Canada : — Held: admissible, 
& his vote good. — Wright's Vote, 
Brock vili.e (Prov.) (1871), H. E. C. 
129.— CAN. 

19 iii. * .] — A voter 

swore he was born in the United 
States, but that his parents were 
British subjects : — Held : his statement 
amounted to this : “1 was born in the 
United States of British parents.”- — 
Mulkknnax’h Vote (1877), H. E. C. 
500.— CAN. 
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Seel. 1 . — Birth outside allegiance of Crown. ] 

allegiance, but whose parents afterwards marry A 
thereby, according to the law of Scotland, make 
him legitimate, is nevertheless an alien ; for at the 
time of his birth he is films nullius , A alienage 
attaches irreversibly. 

A., who was born illegitimate in the United States 
of America, but whose father was alleged to be 
a domiciled Scotsman, A had married A.’s mother, 
liled a bill against B. B. had acted as solr. of A., 
when an infant, A had brought a suit in Scotland, 
in the name A on behalf of A. as such infant, for the 
purpose of trying the question whether A. was 
legitimate A entitled to succeed to his father’s real 
estate in Scotland, in which suit the Ct. of Seas, 
made a decree declaring A. illegitimate, A the H.L. 
in 1808 affirmed that decree. The bill tiled by A. 
charged that B. had conspired with others to 
defraud A. of the estate, had fraudulently con- 
cealed the fact that at the time of the deat h "of A.’s 
father the domicil of such father was Scotch, A 
generally that B. knew or had reason to believe A. 
to be legitimate, A had obtained the decrees by 
fraud A collusion, A praying to be declared legiti- 
mate A the heir at-law, A to have possession of the 
estate delivered up : — Held : even assuming the 
domicil of A.’s father to be Scotch, A. was an alien, 
A not entitled to succeed to real estate in Scotland, 
A the bill must be dismissed. 

As a general proposition all persons born abroad 
are aliens (Loro Crax worth, Kiikddex v . 
Patrick (1851), 1 3Iacq. 535 ; 2.1 L. T. (). S. 104 ; 
1 Pater. App. 332 II .L. 

Annotations : — Consd. Poe d. Birt whistle v. Vardill (1835). 

2 Cl. & Fin. 571. Expld. Doo d. Purtwhistle v. Vardill 

(1840), 6 Ping. N. C. 385. Consd. lie Wright’s Trust (1856). 

2 K. & J. 595. Eefd. Munro v. Mimro (1840), 7 Cl. & Fin. 

842; He Goodman ’s Trust (1881), 7 Oh. JJ. 266, C. A. 

Mentd. Munro v. Saunders (1832), 6 Bli. N. S. 468 ; 

Edwards v. Kilkenny & U. S. & W. By. Co. (1857), 2 

C. B. N. S. 397 ; Sheddon v. A.-G. (I860), 2 Sw. & Tr. 

170 : R. v. Saddlers’ Co. (1863), 10 II. L. Cas. 401, II. L. ; 

Shedden & Patrick (I860), I,. H. 1 Se. & I). 470, H. Ij. ; lie 

Grove- Vouelier & Treasury Solicitor (1888), 40 Ch. P. 

216, C. A. 

21. Foreign Protestants (Naturalisa- 
tion) Act, 1708 (c. 5f—British Nationality Act, 1730 

(c. 21).] — The son of a British father, who had 
entered into tin* service of France A taken the oath 
of a Knight of the Order of St. Louis, is entitled to 
the character of a British subject, although he 
himself was born in France of a French mother, 
A had served in the French Army. — Wall’s 
^ Count) Case (1831), 3 lvnapp, 13 ; 12 F. K. 551, 
1\ C. 

22. .] — In 1784, after the 

recognition of the independence of the United 
States by the Treaty of 1783, A., a British-born 
subject, emigrated to Virginia, A in the same year 
took the oath of allegiance to the United States, A 
■continued to reside there, exercising all the rights 
of an American citizen until his death in 1833. 
By the terms of the oath, he abjured allegiance to 
any other State, etc. In 1787 A. married the 
daughter of an American citizen, A had issue a son 

B., who never came to this country, A died abroad, 
leaving a son C., who, according to the pedigree, 
was heir of testatrix, who died in 1839. In a suit 
instituted to administer her estate, C., by Ills 
answer filed in 1840, claimed to be her heir. Upon 
exceptions to the master’s report finding C. to be 
the heir: — Held: (1) the treaty of 1783 did not 
apply to A., who had emigrated subsequently to 
that- treaty ; (2) the subsequent treaty of 1794 was 
local, A A. did not reside within the locality; 
<3) A. by his own acts had not, at the time of the 
birth of his child, absolved himself from his allegi- 
ance, nor divested himself of the character of a 
natural-born subject ; (4) the exception in the Act 
of 1730 as to the father’s being liable to the penal- 


ties of treason was referable to a well-known class 
of offences, A ought not to be extended, A 0. 
under the above Acts and British Nationality Act, 
1772 (c. 21), was entitled to all the rights A privi- 
leges of a natural-born subject, A capacitated 
thereby to take lands by descent. — F itch r. 
Wep.fr (1847), 0 llare, 51 ; 17 L. J. Ch. 73 ; 10 
L. T. O. S. 281 ; 12 .Tur. 70 ; 07 E. B, 1077. 

Annotation: — Reid. Re Bourgoise (1889), 41 Ch. D. 310, 

C. A. 

23. British Nationality Act, 1772 

(c. 21) — Jurisdiction over infants.] — It being estab- 
lished by statute that children of a natural- born 
father born out of the King’s allegiance are to all 
intents A purposes to be treated as British-born 
subjects, it follows that such children are entitled to 
the protection of the Crown as parens p<ifrice. The 
ct. has jurisdiction over them just as over children 
who are natural-born subjects A resident in Eng- 
land, though it may be that, as they are resident 
abroad A have no property in the country, the 
jurisdiction cannot be enforced (Lord Cranworth, 

C.).— Hope r. Hope (1854), 4 De G. M. A G. 328 ; 
2 Eq. Ret). 1047 ; 23 L. .1. Ch. 082 ; 23 L. T. (). S. 
198 ; 2 W. R. 545 ; 43 E. U. 328, L. C. 

Annotations: — Consd. Brown v . Collins (1883), 25 Ch. D. 

56. Folld. Re Willoughby (1885), 30 Ch. P. 324. Mentd. 

Kondoll v. Wilkinson (1855), 4 E. & B. 680 ; Cookney r. 

Anderson (1863), 1 Pe G. J. & Sm. 365 ; Drummond r. 

Drummond (1866), 2 Ch. App. 32, L.JJ. ; Rt Slade, Slade 

v. Hulme (1881), 30 W. R. 28. 

24. .} — An infant born A 

domiciled out of the jurisdiction, whose father was 
also born A domiciled out of the jurisdiction, but 
was the son of a natural- born British subject, lias 
the status of a natural-born British subject under 
the above Act, A the ct, has jurisdiction to provide 
for its custody. 

A female infant, aged twelve, was bom A domi- 
ciled in France. Her father was also bom A domi- 
ciled in France, but was the son of a natural- bom 
British lather. The mother was a natural-born 
French subject, in 1884 the father died intestate. 
The mother became entitled, by the law of France, 
to guardianship of the infant as surviving parent, 
but she was not a lit person to have the custody of 
children, A had been prohibited, by proceedings 
taken by the father, from visiting her daughter. 
Shortly after the father’s death the mother insti- 
tuted proceedings in France to obtain control of the 
infant, A about the same time an application was 
made by the infant in England by her next friend, 
in opposition to the mother, for appointment of 
guardians of the infant. The French cts. stayed 
proceedings in that country pending the applica- 
tion here. The infant was entitled to property in 
France, but not to any property in England : — 
Held : (1 ) the ct. ought to exercise its jurisdiction ; 
(2) a reference must be made to chambers to in- 
quire who were fit A proper persons to be appointed 
guardians. — He Willoughby (1885), 30 Ch I>. 
324 ; 51 L. J. Ch. 1 122 ; 53 L. T. 920 ; 33 W. R. 
850 ; l T. L. R. 052, C. A. 

25 . Son & grandson of natural-born 

subject not great - grandson — Foreign Protestants 
(Naturalisation) Act, 1708 (c. 5) — British Nation- 
ality Act, 1730 (c. 21).] — The son A grandson born 
abroad of a natural-born British subject are, by 
force of the above Acts, themselves treated as 
natural-born subjects ; but the nationality cannot 
be transmitted further, A the great-grandson born 
abroad is an alien. There is no foundation for the 
notion that by the common law of England the 
posterity of a natural-born British subject, though 
oorn abroad, must be treated as British subjects 
for ever. — De Geer Stone (1882), 22 Ch. I>. 243 ; 
52 L. .T. Ch. 57 ; 47 L. T. 434 ; 31 W. R. 241. 

Ann otations : — Apld . Re Willoughby (1885), 30 Ch. 1). 321, 

C. A. Apprva. R. r. Albany St. Police Station Supt., 
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[1915] 3 K. B. 716. Reid. R. v. Speyer, [1916] 2 K. B. 858, 

C. A. Mentd. R. v. Speyer, R. v. Cassel, [1916 1 K. B. 595. 

26. Father naturalised British subject — 

Naturalisation Act, 1844 (c. 66) — Naturalisation 
Act, 1870 (c. 14).]-— A child born before Jan. 1, 
1915 — the date of commencement of British 
Nationality A Status of Aliens Act, 1914 (c. 17) — 
in a foreign State did not obtain the status of 
British nationality by the mere fact that his father 
was a naturalised British subject. 

A. was by birth a German subject, but came to 
England A was denationalised, A in 1809 became 
a naturalised British subject, A again in 1877 under 
Naturalisation Act, 1870 (c. 14). Subsequently he 
lived in Germany A his son B. was born at Frank- 
fort -on-Main in 1884 : — Held : B. was not a British 
subject, as British Nationality Act, 1730 (c. 21), 
was confined to children bom abroad of a natural- 
born British subject, & Naturalisation Acts, 1841 
A 1870, did not place a naturalised subject on the 
same footing as a natural-born subicct for this pur- 
pose. — It. v. Albany Street Police Station 
Superintendent, Et p. Carlebach, [1915] 3 
K. B. 716 ; 84 L. J. K. B. 2121 ; 113 L. T. 777 ; 31 
T. L. It. 634 ; 25 Cox, 0. C. 108. 

Annotations: — Reid. Jaff6 v. Keel, [1916] 2 K. B. 470. 

Mentd. R. v. Speyer, R. v. Ca seel, [1916] 1 K. B. 595. 

27. .]— Applt. was born in 

Germany, 1875. His parents were both aliens by 
birth, but after (.heir marriage, & before the birth 
of applt., the father became a naturalised British 
subject under the above Act of 1844. Applt. con- 
tinued to reside in Germany till the death of his 
father in 18S7, but thereafter he came to England 
A lie resided there during a portion of his infancy 
with his widowed mother, who, however, had not 
obtained a certificate of naturalisation in the 
United Kingdom: — Held: even assuming that 
applt ,‘s father, who was naturalised under the above 
Act of 181 1, became entitled to the privileges con- 
ferred by the above Act of 1870, applt. did not 
obtain the status of British nationality under 
s. 10 (5) of the latter Act, for, although his mother, 
by virtue of her husband’s naturalisation, became 
entitled to all the rights A privileges of a British 
subject, slic had not obtained a certificate of 
naturalisation in the United Kingdom. — Jafe# v. 
Keel, [1910] 2 K. B. 476 ; 85 L. .1. K. B. 1473 ; 
114 L. T. 1133 ; 80 J. P. 287 ; 32 T. L. It. 595 ; 60 
Sol. Jo. 586 ; 25 Cox, C. 0. 419 ; 14 L. G. it. 895. 

2S. — — Colonial naturalisation.] — The 


twenty-one years of age. In July, 1914, t-lie whole 
of the family came to London A had resided there 
ever since. On an information preferred against 
applt. under Aliens Restriction (Consolidation) 
Ord., 1914, made in pursuance of Aliens Restriction 
Act, 1914 (c. 12) : — Held .* upon the above evidence 
the nationality of applt.’s father (A, therefore, the 
nationality of applt. himself) was left in doubt, & 
applt. had not discharged the onus imposed upon 
him by the Act of proving that he was not an alien 
enemy, & applt. was rightly convicted. — Kopelo- 
witz v. McLaugiii.an (1916), 85 L. J. K. B. 1700 ; 
114 L. T. 1037 ; 80 J. P. 263 ; 25 Cox, C. C. 384 ; 
14 L. G. It. 1074. 

29. Father subsequently ceasing to be 

British subject — British Nationality & Status of 
Aliens Act, 1914 (c. 17), s. 12 (1).]— Applt. was 
born at Chicago in 1889, his father then being a 
British subject. In 1896 his father became a 
naturalised American, A in 1897 applt. came to 
this country A had resided here ever since. On a 
summons against applt. for failing to report him- 
self for military service, he contended that he w r as an 
American citizen. By American law the naturali- 
sation of the parents conferred American citizen- 
ship upon the minor children, A such citizenship 
should begin at the time such minor children began 
to reside permanently in the United States. The 
justices held applt. never began to reside perma- 
nently in the United States A, therefore, could not 

be an American subject, A they convicted him : 

Held: (1) the permanent residence necessary to 
confer American citizenship on applt. could only 
begin at the date of the father’s naturalisation, A 
applt.’s residence in the United States from the date 
of his birth down to the dat e of liis father’s naturali- 
sation could not be taken into account : (2) there 
w r as evidence to support the justices finding that 
applt. never began to reside permanentlv in the 

United States, A their decision ^must be affirmed. 

Atkinson v. Bury St. Edmunds District Re- 
cruiting Officer (1916), S6 L. j. K. B. 415 • 116 
L. T. 305 ; 81 J. P. 74 ; 15 L. G. R. 315. 

30. Service on man-of-war — 13 Geo. 2, c. 3.] 

I An alien, who had served on board a British man- 
! of-war for four years in time of w r ar : — Held ; a 
j natural-born subject under 13 ( ieo. 2, e. 3 (repealed, 
j S. L. It. A<?t, 1807 (c. 59) ), although no proclama- 
I tion had been made under s. 4. "that sect, only 
i applying to merchant ships . — Re Gikutd (1861-3), 
j 32 Beav. 385 ; 55 E. R. 151. 


father of applt., K., resided continuously in Berlin 31. Evidence of alienage— Passport.] — A sug- 
from an early age until July, 1914, a month before gestion that a prisoner is an alien implies that he 

the outbreak of war between Great Britain A is not a natural-born subject of the Kin The 

Germany, with the exception of a short period in mere production of a passport found on a prisoner. 

1884 A 1885, when he was in South Africa. In the issued by a foreign State A proved to be granted 

latter years lie obtained a certificate of naturalisa- by the authorities of that State to its natural -born 

lion according to the laws then in force in Cape subjects only: — Held: not evidence of his being 

Colony. Applt. was born in Berlin in 1893, A an alien. — R. v. Burice, Casey A Mull\dy (1808) 

came to reside in England in 1913, before lie was 32 J. P. 601 ; 11 Cox, C. C. 138. 


31 i. Evidence of alienage — Militia 
return .] —The return made by a captain 
of a company to ft quartermaster of 
militia, according to 6 Geo. 4, c. 18, 
stating a party to be an alien, is 
not sufficient evidence of that fact. — 
Brannen v. Leavitt (1848), 1 All. 220. 
— CAN. 

31 ii. Previous prosecution for 

militia tax .] — The recovery of a Judg- 
ment against a party for his tax as an 
alien, on the prosecution of a quarter- 
master of militia, without showing that 
it has been paid, is not sufficient 
evidenoe of his being an alien, in a pro- 
secution for a subsequent year’s tax. — 
Brannen v. Williams (1848), 1 All. 
221.— CAN. 

31 iii. Person suing presumed to 

be subject .] — Every person who sues in 
the Queen’s Cts., in the absence of 


evidence to the contrary, is reasonably 
presumed to be her subject ; if born an 
alien, A neither naturalised nor become 
a denizen, yet if ho owe local allegiance, 
he is a subject.— Holt v. Abbott (1851), 
1 Legge, 695. — AUS. 

31 iv. Fact of alienage &• conse- 

quences thereof determined by same law .] — 
Held : notwithstanding the authority 
of Donegani v. Donegani (1835), 3 
Knapp, 63, the questions who were 
aliens, & what were their rights as such, 
must be governed by tho same law. — 
Corse v. Corse (1854), 4 L. C. R. 310. — 
CAN. 

31 v. Presumption of continuance 

of original status of alienage .] — Evidence 
was given of parol admissions made by 
voters that they had been born in a 
foreign country, & also evidenoe that 
since the parol admissions the voters 


had voted at parliamentary elections, 
& had taken the voter’s oath as to 
being British subjects by birth or 
naturalisation Held : (l) the oath at 
the polls could not bo treated as testi- 
mony, not having been given in anv 
judicial proceeding; (2) there was no 
presumption of naturalisation suffi- 
ciently strong to rebut the presumption 
of the continuance of the original status 
ofalienage.— Shenok’h Vote, Lincoln 
(Prov.) (1877), H. E. C. 500.— CAN. 

J? 1 . vi *, ^ — -Proof of residence alone in- 
1-— Evidence that petitioner 
had lived in the United States, without 
showing that his parents were Ameri- 
can citizens :—7/eW ; not sufficient to 
®stablish alienage. — Prescott (Prov.) 
(1871), II. E. C. 1.— CAN. 

31 vii. — — Burden of proof on 

party objcctmg .] — It was objected thut 
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Aliens. 


Skit. 2.— BIRTH WITHIN ALLEGIANCE OF 

CROWN. 


32. Birth in England — Child of alien.] — An 

alien's son born in England is English, & not an 
alien.- Axox. (1544), Bro. N. C. 57 ; 73 E. R. 872. 

33. British Nationality & Status of 

Allens Act, 1914 (c. 17).] — ltesp. was nineteen years 
of ago, was born in London, A was ordinarily resi- 
dent in Great Britain. His parents were Germans, 
A his father was ordinarily resident in Germany. 
The magistrate refused to convict resp. for failing 
to appear for military service under 'Military Service 
Act, 1910 (c. 101), on the ground that on coming 
of age he might make a declaration of alienage 
under the above Act of 1911, & that it would be 
contrary to the principles of Jaw A equity to take 
advantage of his being a minor A of his consequent 
inability to make, the above declaration of alienage 
A make him serve in the army : — Held : as resp. 
was at the time of the charge made against him a 
British subject, the fact that he might subsequently 
cease to be one was irrelevant-, A he ought to be 
convicted. — Sawyek v. Kkopi* (1910), 85 L. J. Iv. B. 
1440: 115 L. T. 232; 80 ,1. i\ 327; 32 T. L. Q. 
1)50; 00 Sol. Jo. 050; 25 Cox, C. C. 474; 14 
L. G. B.989. 

34. Birth in part of France belonging to English 
Crown — Natural child.] — A bastard born of English 
parents at Tournay in France, at a time when it 
was, like Calais, parcel of the? realm A dominion of 
England: — 11 eld: an English subject. — Anon. 
(1502), 2 Dyer, 221a: 73 E. R. 190. 

Annotation — Consd. Calvin’s Case (1G09), 7 Co. Pep. la. 


35. .] — The ligeanee of the King is not 

restricted to the Kingdom of England ; A all 
countries which are under his actual ligeanee A 
obediencf are within the ligeanee. Hence when 
parts of France, such as Normandy, Calais A 
Guienne. were under the ligeanee A obedience of the 
Kings of England, the persons horn t here were not 


aliens in England A could inherit land in 
Calvin’s Case (1008), 7 Co. Rep. la; 


England. — 
2 State Tr. 


559 ; 77 E. R. 377. 


— Consd. Birtwhistle r. Vardill (1840), 7 Cl. & 
Flu. 895. ILL. Apld. lie Johnson, Huberts i\ A.-G., [1903] 1 
Ch. 821 ; Gibson r. Gibson, [19131 3 K. B. 379. Reid. 
R. i\ Cowle (1759), 2 Burr. 834 ; Ex p. Brown (1864), 5 
B. & S. 289 ; Do Goer v. Stone (1882). 22 Ch. L). 243. 
Mentd. H. v. Hampden (1637), 3 State Tr. 826 ; Colling- 
wood v. Paco (1661), O. Bridg. 410; Manby v. Scott 


(1663), 1 Keb. 361 ; Thomas v. Sorrell (1672), 3 Keb. 143 ; 
Anon. (1678), Froem. K. B. 249 ; R. v. Knowles (1693) ; 
12 Mod. Rep. 55 ; R. v. Tucker (1694), 1 Ld. Raym. 1 ; 
Owen r. Saunders (1696), 1 Ld. Raym. 158 ; Clayton v. 
Kinaston (1697), 1 Ld. Raym. 419; Scot v. Schawrtz 
(1739), 2 Com. 677 ; Omyohund v. Barker (1745), 1 Atk. 
21 ; Campbell v. Hall (1774), 1 Cowp. 204; Queen Caro- 
line’s Claim to be Crowned (1821), 1 State Tr. N. S. 949, 
P. C. ; Ruding v. Smith (1821), 2 Hag. Con. 371 ; Jephson 
v. Hiera (1836), 3 Knapp, 130; Lane v. Bennett (1836), 
1 M. & W. 70 ; Lyons Corpn. v. East India Co. (1836), l 
Moo. lnd. App. 175, P. C\ ; Brunswick v. Hanovor (1844), 
6 Beav. 1 ; Taylor v. Best (1854), 14 C. B. 487 ; Rlt.tson v. 
Stordy (1855), 3 Eq. Rep. 1039 ; Ex p. Anderson (1801), 3 
E. & E. 487 ; Low v. Routiedge (1865), 1 Ch. App. 42 ; The 
Franconia (1876), 2 Ex. L>. 63, C. C. R. ; Re Stepney 
Petit., Isaacson r. Durant (1886), 17 Q. B. 1). 54 ; It. v. 
Speyer, [L916J 2 JK. B. 858, O. A. ; Bowman v. Secular Soe., 
[1917] A. C. 406, H. L. ; Tingley v. MiUler, L1917J 2 Ch. 
144, C. A. ; Rodriquez v. Speyer (1918), 119 1/. T. 409, H. L. ; 
R. r. Francis, 11918] 1 K. B. 617. 

36. Birth in ambassador’s house - Exterri- 
toriality.] — If any of the King’s ambassadors in 
foreign nations have children there of their wives, 
being English women, by the common law of 
England they are natural-born subjects, although 
born out- of the King's dominions. — C alvin's Case 
( li>0S), 7 Co. Rep. la ; 2 State Tr. 559 ; 77 E. R. 
377. 

Annotations : — Consd. J)e Geer v. Stone (1882), 22 Ch. 1). 
243. Refd. Kittson v. Stordy (1855), 3 Eq. Hep. 1039. 
Mentd. R. v. Hampden (1637), 3 State Tr. 826 ; Colling- 
wood r. Pace (1661), O. Bridg. 410 ; Manby v. Scott (1663), 
1 Keb. 361 ; Thomas v. Sorrell (1672), 3 Keb. 143 ; Anon. 
(1678), Freem. K. B. 249 ; R. v. Knowles (1693), 13 
Mod. Rep. 55 ; R. v. Tucker (1694), 1 Ld. Raym. 1 ; 
Owen v. Saunders (1696), 1 Ld. Raym. 158 ; Clayton r. 
Kinaston (1697), 1 Ld. Raym. 419 ; Scot- v. Schawrtz 
(1739), 2 Com. 677 ; Omyohund v. Barker (1715), 1 
Atk. 21; R. v. Cowle (1759), 2 Burr. 834; Campbell t\ 
Hall (1774), 1 Cowp. 204; Queen Caroline’s Claim to be 
Crowned (1821), 1 SI. Tr. N. S. 949, 1*. C. ; Jtuding r. 
Smith (1821), 2 Hag. Con. 371 ; Jephson v . Riera (1835), 3 
Knapp. 130 ; Lane v. Bennet t (1836), 1 M. A YV. 70 ; Lyons 
Corpn. v. East India Co. (1836), ] Moo. lnd. App. 175, P. C. ; 
Birt- whistle v. Vurdlll a«i0), 7 Cl. & Fin. 895, H. L. ; 
Brunswick v. Hanover (1844), 6 Beav. 1 ; Taylor v. Best 
(1854), 14 C. B. 487 ; Ex p. Anderson (1861), 3 E. & K. 
487 ; Ex p. Brown (1861), 5 B. A S. 280 ; Low r. Rout- 
ledge (1865), 1 Ch. App. 42 ; The Frauconia (1876), 2 
Ex. D. 63, C. C. R. ; lie Stepney Petn., Isaacson r. Durant 
(1886), 17 Q. B. I). 54 ; lie Johnson, Roberts r. A.-G., 
LI 9031 1 Ch 821 ; Gibson v. Gibson, [1913] 3 K. B. 379 ; 
It. t\ Speyer, [19161 2 K. B. 858, C. A. ; Bowman v. Secular 
Soc., 11917] A. C. 400,H.L.; Tingley r. M tiller, [1917] 2 Ch. 
141, C. A. ; Rodriquez r. Speyer (1918), 119 L. T.409, H. L. ; 
It. r. Francis, 11918] 1 K- B. 617. 

37. -It was pleaded in abatement 
that >lt was alien nee a pud /loan in regno 


five persons, whose names appeared in 
the list of electors & who signed a 
petition for repealing a bye-law, were 
aliens : — Held : (1 ) it was for the 

opponents of the petition to show affir- 
matively that the five men were disquali- 
fied by reason of being aliens, & it was 
to be presumed that the names were pro- 
perly ou the list, until the contrary was 
shown ; (2) in t he ease of persons horn 
in the United States, who had lived for 
thirteen years in Canada, but had not 
been naturalised, it was necessary in 
order to disqualify them to show that 
their parents were not British subjects. 

R. EX It EL. SOVEREEN V. EDWARD 

(1912), 22 YV. L. R. 723 ; 8 D. L. R. 450. 

31 viii. Burgher's roll of foreign 

State.]-— Resp.’s parents, British sub- 
jects, went to reside in the Orange Free 
State, where resp. was born. Subse- 
quently resp. went to the Cape Colony, 
became domiciled there, & was elected 
a councillor of the local municipality. 
On an application to unseat him, on 
the ground that he was an alien : — 
Held : in the absence of the best 
evidence, in the shape of the burghers’ 
roll of the above State, the application 
should he refused. — R lion ant r. Devil- 
I.IER8 (1900), 17 S. C. 378 ; 10 C. T. R. 

47.— S. AF. 

31 ix. Question for jury to deter - 

mine British citizenship.] — Whether a 


person is in fact a British subject- may 
bo decided by a jury ou the facts of the 
ease, in accordance with the law deter- 
mining the acquisition of British 
nationality.— R. v. Om.v (1915), 32 

YV\ L. It. 958 ; 9 W. XV. It. 581 ; 25 
D. L. R. 670 ; 8 Sask. L. R. 395.— CAN. 


PART I. SECT. 2. 

b. Evidence of alienage — Statements 
of person charged.] — Statements by 
prisoner indicted under C. S. U. C., c. 98, 
that he was born in Ireland & was a 
citizen of the United States : — Held : 
though prisoner’s duty as a subject 
remained, he might become liable as a 
citizen of the United States by being 
naturalised, of which his own declara- 
tion was evidence. — It. v. McMahon 
(1806), 26 U. C. It. 195.— CAN. 

C . .1 — Statements by 

prisoner, indicted under C. S. fJ. C. 

c. 98, that he was an American citizen, 
& had been In the American army : — 
Held : evidence against him of the 
country to which he belonged.— It. v. 
SLAVIN’ (1866), 17 C. P. 205.— CAN. 

d. .] — Statements by 

prisoner, born within the Queen’s 
allegiance, indicted under C. S. U. C„ 
c. 98, that he was an American citizen : 
Held : the Grown might waive the right 
of allegiance, A try him as an American 


i citizen, which lie claimed to he. — it. v. 
Lynch (1866), 26 U. G. It. 208. -CAN. 

e. Copy of Secretary of 

! State's certificate, readmitting party to 
I British nationality.] --(). was charged 
• with having, in June, 1913, acted as 
j member of a county council, when dis- 
qualified by reason of his being an alien. 
He was a natural-born British subject, 
who had been in America for a number 
of years, A it was alleged that while 
there he had become a naturalised 
citizeu of the United States. The 
evidence given on behalf of com- 
plainant was : (a) the statement of a 
witness that (). had some years pre- 
viously told him he was a naturalised 
American citizen ; (6) a copy of a 

certificate by the Home Secretary re- 
admitting (). to the status of a British 
subject as from Sept. 10, 1913, which 
certificate recited that O. had pre- 
sented a memorial alleging that he had 
•become a naturalised American citizen 
A praying to he readmitted to the 
status of v. British subject. The copy 
purported to be certified by an under- 
secretary of State, but no ovidenco was 
given of his signature or authority to 
issue a certified copy : — Held : even 
assuming that the copy of the certificate 
was admissible, the justices were not 
hound to convict on the ovidence. — 
It. (Murphy) v. Justices of Cork 
L1914J 2 l.R, 219. — IR, 
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Francice infra ligeantiam Regis Francorum. Pltf. 
replied that he was alien amie nee al Hamborough 
infra ligeanc * of the emperor, A traversed that ho 
was born at Roan modo et forma , etc . : — Held : 
an ill traverse. 

Fie might have been born at Roan, A yet infra 
ligeaneiam A ngtia\ as if attending on an ambassador, 
A, therefore, he should have pleaded alien enemy 
nee (Hour, O.J.).— Anon. (1093). Comb. 212; 90 
E. R. 435. 

3 g, Not extended to military officer.] 

— "though children born abroad of ambassadors 
on foreign service are treated as natural-born 
British subjects, they are so because an ambassa- 
dor’s house is considered part of the British king- 
dom ; the. rule does not extend to children of 
officers in military service of the Crown in foreign 
parts. — 1)K ( J KHR v. Stone (1882), 22 Oh. D. 213 ; 
52 L. .T. (Ui. 57 ; 17 L. T. 131 ; 31 VV. R. 211. 

Annotations : — Mentd. Tie. Willoughby ( 188/5), .30 Cli. D. 324 ; 
It. v. Albany St. Police Station Supt., [1915] 3 K. B. 710 ; 
R. v. Speyer, It. v. CuhscI, f 191GJ 1 K. B. 595 : It. v. Speyer, 
[1910] 2 K. B. 858. 

39. Birth in Scotland after union.] — Poslriati , 
i.o., persons born in Scotland after the union of 
the Crown in .Tames I., being born under ligeance 
to our Sovereign, were natural- born subjects in 
England, A could hold lands there. — Cat.vin’s 
< 1 ahw (1 60S), 7 Co. Rep. la ; 2 State Tr. 559 ; Moore, 
K. B. 790 ; .Tenk. 300 : 77 E. R. 377. 

Annotations : — Distd. tic Stepney Pctn., Isaacson v. Durant 
(1880), 17 Q. B. 1). 54. Apld. Gibson r. Gibson, [1913] 
3 K. B. 379. Refd. It. r. (,'owle (1759), 2 Burr. 834 ; 
Birtwhistle r. Vurdill (1840), 7 Cl. & Fin. 895. FI. L. Mentd. 
It. v. Hampden (1037), 3 State Tr. 825; Collingwood v. 
Paee (1001), O. Bridg. 410; Man by v. Scott (1003), 1 
Keb. 301 : Tb o mas r. Sorrell (1072), 3 Keb. 143 ; Anon. 
(1078), Frocm. K. B. 219; R. v. Knowles (1093), 12 
Mod. ltep. 55 ; It. v. Tucker (1094), 1 Ld. Raym. 1 ; 
Owen v. Saunders (1090), 1 Ld. Raym. 158 ; Clayton 
r. Kinaston (1097), 1 Ld. Raym. 119; Scot r. Schawrtz 
<1739), 2 Com. 077 ; Omychimd v. Rarker (1745), 1 
Atk. 21 ; Campbell v. Ilall (1771), 1 Cowp. 204 ; Queen 
Carolinc’h Chum to b(‘ Crowned (1K21), 1 St. Tr. N. S. 919, 
i*. C. ; Rtiding r. Smith (1S21), 2 Hag. Con. 371 ; Jephson 
v. Riera (1835), 3 Knapp, 130 ; Lano v. Bennett. (1830), 

1 M. 8: W. 70 ; Lyons Corpu. r. Fast India Co. (1830), 1 
Moo. Ind. App. 175. P C. ; Brunswick v. Hanover (1844), G 
Uoav. 1 ; Taylor v. Best (1851), 14 C. B. 487 ; Kittson r. 
St.ordy (1855), 3 Eq. Rop. 1039; Ex p. Anderson (1801), 
3 E. & 10. 487 ; Ex p. Brown (1804), 5 B. & S. 280 ; Low i>. 
Rout ledge (1805), 1 Ch. App. 42 ; The Franconia (1870), 

2 Ex. D. 03, C. C. R. ; De Geer v. Stone (1882), 22 Ch. I). 
243 ; lie Johnson, Roberts r. A.-G., 11903] 1 Cli. 821 ; It. v- 
Speyer, 11910] 2 K. B. 858, C. A. ; Bowman v. Secular Soc., 
119171 A. C. 400, II. L. ; Tingley v. Mt’illor, 11917] 2 Ch. 
144, C. A. ; Rodriquez r. Speyer (1918), 119 L. T. 109, 
H.L. ; R. r. Francis, 11918] 1 K. 13. 017. 


-The Duke of Hamilton, a Scotch 


40. — 

nobleman, who had been created Earl of Cambridge, 
was charged with having “ traitorously invaded 
1 his nation in a hostile manner, levied war to assist 
the King against t he kingdom A people of England, 
A; committed sundry murders, outrages, rapines, 
wastes, A spoils upon the said people.” ilis 
defence was {inter alia) that he was a Scotch sub- 
ject, born before bis fat hep’s naturalisation in Eng- 
land, A did the acts charged as part of his duty in 
obedience to the Rarliamont of Scotland apparently 
on the ground that lie was postnatus : — Held: (1) 
accused not lawfully in arms against this country ; 
<2) he was guilty. — Hamilton (Duke) & Cam- 
bridge’s (Kart.) C ase (1649), 4 State Tr. 1155. 

41. Birth In Ireland.] — Irishmen have, ever since 
the conquest of Ireland, been natural-born subjects 
A capable of inheriting lands in England. — Calvin’s 
Case (1608), 7 Co. Rep. la; 2 State Tr. 559; 
77 E. R. 377. 


Annotations: — Refd. R. v. Hampden (1037), 3 State Tr. 
825; lie Stopnoy Potn., Isaacson r. Durant (1886), 17 
Q. B. D. 54. Mentd. Collingwood t\ Paco (1001), O. Bridg. 
410; Manby v. Scott (1603), 1 Keb. 301; Thomas r. 
Sorrell (1672). 3 Keb. 143 ; Anon. (1078), Freom. K. B. 
249 ; R. r. Knowles (1093), 12 Mod. Rep. 55 ; R. v. 
Tucker (1694), 1 Ld. Raym. 1 ; Owen r. Saunders (1096), l 
Ld.Raym. 158 ; Clayton r. Kinaston (1097), 1 Ld. Raym. 


419 ; Scot v. Schawrtz (1739), 2 Com. 677 Omyohund 
v. Barker (1745), 1 Atk. 21 ; R. v. Cowle (1759), 2 Burr. 
834 ; Campbell v. Hall (1774), 1 Cowp. 204 ; Queen Caro- 
line’s Claim to be Crowned (1821), 1 State Tr. N. S. 949, 
P.C. ; Uuding v. Smith (1821), 2 Hag. Con.371 ; Jephson r. 
Riera (1835), 3 Knapp, 130 ; Lane v. Bennett (1836). 

1 M. & W. 70 ; Lyons Corpn. v. East India Co. (1836), 1 
Moo. Ind. App. 175, P. C. ; Birtwhistlo v. Vardill (1840), 
7 Cl. A Fin. 895, H. L. ; Brunswick v. Hanover (1844), 
6 Beav. 1 ; Taylor v. Best (1854), 14 C. B. 487 ; Itittson 
r. Stordy (1855), 3 Eq. Rep. 1039 ; Exp. Anderson (1861), 
3 E. & E. 487 ; Exp. Brown (1864), 5 B. & S. 280 ; Low r. 
ltoutledge (1865), 1 Ch. App. 42 ; The Franconia (1876), 

2 Ex. D. 63, O. C. K. ; De Geer v. Stone (1882), 22 Ch. 1). 
243 ; lie Johnson, Roberts v. A.-G., [1903] 1 Ch. 821 ; Gib- 
son v. Gibson, 11913] 2 K. B. 379 ; It. v. Speyer. [1916] 2 
K. B. 858, C. A. ; Bowman v. Secular Soc.., 119171 A. C. 
406, H. L. ; Tingley v. MOller, [1917 I 2 Ch. 144, C. A. ; Rod- 
riquez r. Speyer (1918), 1 19 L. T. 409, H. L. ; R. v . Francis, 
[1918] 1 K- B. 617. 

42. Birth in hostile territory In occupation of 
English troops — Father English subject.] — There 
are subjects of England, who arc born subjects to a 
prince holding his kingdom as homager A liegeman 
to the King of Kngland, during the time of his be- 
ing homager. Hence in the Middle Ages, while the 
homage of the Kings of Scotland to the Kings of 
England was regarded as continuing, a Scotchman 
was not an alien in England. If the King of Eng- 
land enter with his army, as an enemy, the t erri- 
tories of another prince, A any be born of English 
subjects within the places possessed by the King’s 
army, A within his protection, such person is a 
subject born of England. — Craw (Crow) v . 
Ramsey (1670), Vaugh. 274 ; 2 Vent. 1 ; Cart. 
185 ; 2 Keb. 601 ; T. .!o. 10 ; 124 E. R. 1072. 

Annotation : — Mentd. Otway v. Ramsay (1737), 3 L. J. O. 8. 
lv. Jl. 210. n. 

43. Birth in British Dominions — Naturalisation 
Act, 1870 (c. 14).] — One who is born within any 
part of the King’s dominions is a natural-born sub- 
ject, of the Crown, A since the Crown is one A 
indivisible, he cannot claim to belong to a separate 
part of the King’s dominions or to a separate 
nationality. To do so would bo to deny allegi- 
ance to the King as supreme over the whole Empire 
as one Empire . — Hr Johnson, Roberts v. A.-G., 
[1903] 1 (’h. 821 ; 72 D. J. Ch. 682 ; 88 L. T. 161 ; 
51 W. R. 441 ; 19 T. L. R. 309. 

Annotations : — Consd. Gibson r. Gibson, [19131 3 K. B. 379. 
Refd. Jte Bowes (1906), 22 T. L. It. 711. Mentd. Osdaipi 
r. Casdaprli, 11918] P. 89, C. A. 

44. Not “ subject 99 of colony.] — The 

fact that- a person is born in a British colony does 
not- make him a “ subject- ” of t hat colony, so as to 
make a judgment recovered against him in his ab- 
sence in tiie colonial ct. enforceable in this country. 

Deft, was born in the colony of Victoria, Aus- 
tralia, A resided twenty-six years there, until 1890, 
when he came to live in England. Neither of his 
parents was born in Victoria. Since 1890 lie 
visited Victoria on several occasions, the last being 
in 1906. In 1911 pltfs. issued a writ against him 
in the Supremo Ct. of Victoria to recover a sum of 
money due on accounts stated. The writ was 
served on deft, in England ; he did not appear, A 
nltfs. signed judgment in the Victorian ct-. against 
him in default of appearance. In an action in 
Kngland upon the judgment, pltfs. contended that, 
as deft, was born in Victoria, he was a “ subject ” 
of that colony, A the judgment- was enforceable 
here : — Held : (1 ) deft, was a subject of the King, 
not a “ subject ” of Victoria so as to render the 
judgment recovered against him in his absence 
binding upon him in this country ; (2) the judg- 
ment was not- enforceable here. — Girson (Gavin) 
A Co., Ltd. v. Gibson, [1913] 3 K. B. 379; 82 
L. J. K. B. 1315 ; 109 I,. T. 445 ; 29 T. L. R. 665. 

45. British Nationality Act, 1730 (c. 21).] — 

A., born in America & residing there at the time 
of the War of Independence, bore arms on the 
British side, A on conclusion of peace returned to 
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Sect. 2. — Birth ic ith in allegiance of Crown . Sect. 3. 

, Sect. 1.] 

England with the British troops. After two years 
he went to Now York in the employment of the 
British Govt., & on the termination of his employ- 
ment settled in the United States of America, 
married there a British-born subject, & had 
children, & continued there till his death in 
1812 : — Held: (1) since he did not put off his 
allegiance at the time of the treaty, he could not 
do so afterwards ; (2) he remained a British 

subject, & his children were entitled to take land 
in England by descent under the above Act-. — 
Doe d. Auchmuty v. Mulcaster (1826), 5 B. & C. 
771 ; 2 State Tr. N. S. 245 ; 8 Dow. & Tty. K. B. 
593 ; 4 L. J. O. M. K. B. 311 ; 108 E. It. 287. 

Annotations : — Apld. Fitch v. Wobcr (1847), 6 Hare, 51. 
Consd. IUttson v. Stordy (1855), 3 Sin. & G. 230; 
Stepney Petn., Isaacson v. Durant (1886), 17 Q. B. D. 54. 
Reid. Maltass r. Maltass (1844), 1 Rob. Keel. 67. 

40. Dominion thereafter severed from 

Crown.] — An inhabitant of an island, ceded by Great 
Britain, immediately after its cession came to 
England, &, finding the climate did not agree with 
his health, returned to the ceded island, in which he 
had left his family, & resided with them there for 
upwards of six years, A then emigrated with them 
to another country under the British Govt.. :■ — 
U eld: (1) he retained the character of a British 
subject; (2) one of his children, born after the 
capitulation of the island, & before its final cession 
bv treaty, was not an alien. — J ephso\ v. Bieiia 
( 1835), 3 Knapp, 130; 3 State Tr. N. S. 591; 
12 E. B. 598, P. V. 

Annotations : — Refd. lie Stepney Petn., Isaacson r. Durant 
(1886), 17 Q. 13. D. 54 ; A.-G. for Dominion of Cuuuda v. 
ruin, A.-G. for Dominion of Canada v. Gilhula. I1906J 
A. C. 542, 1\ C. Mentd. Cameron r. Kyle (1835), 3 Knapp, 
332, r.c. 

47. Birth on high seas on English ship.]— 

According t o the rule that a ship on the high seas 
is part of the territory of the State to which she 
belongs, a bastard child of which a woman has 
been delivered on board an English ship is to be 
deemed born in England, «fc the mother is entitled 
to an order of affiliation against the putative father 
resident- in England under Poor Law Amendment 
Act, 1844 (c. 101 ). — Marshall v. Murgatroyd 
( 1870), L. IL 6 Q. B. 31 ; 40 L. J. M. C. 7 ; 23 
L. T. 393 ; 35 .1. P. 153 ; 19 W. R. 72. 


Sect. 3.— OTHER CASES. 

48. Company trading under British Charter- 
Some members foreigners.] — A co. was incor- 
porated by charter for the purpose of providing 
vessels & employing them in the Pacific Ocoau. 
Some of the members of the corpn. were foreigners : 


— -Held: (1) the corpn. was a British subject 
within 8 & 9 Viet. c. S9, s. 5, so far as such a term 
could be applicable to a corpn., notwithstanding 
some foreigners might individually have shares in 
the co. ; (2) t he co. was entitled to have the ships 
registered. — R. v. Arnaud (1846), 9 Q. B. 806; 
16 L. J. Q. B. 50 ; 8 L. T. O. S. 212 ; 10 J. P. 821 ; 
11 Jur. 279 ; 115 E. K. 1485. 

Annotation : — Consd. Continental Tyro & Rubber Co. (Groat 
Britain) v. Daimler Co., Same v. Tilling, [1915] 1 K. B. 893, 
C. A. 


49. Company registered under foreign law.] — A 

gold mining co. registered under the law of the 
Mouth African Republic had a London office, but 
its head office was at Johannesburg. Most of its 
shareholders were resident outside the Republic 
& were not subjects thereof. Gold, on which the 
co. had effected an insurance against “ arrests of 
princes,” was seized by the Govt, of the Republic 
on Oct. 2, 1899, in immediate contemplation of 
war with Great Britain. War broke out on Oct. 1 1 , 
& an action on the policy was brought by the co. 
during the war. The parties, being desirous of 
obtaining a decision on the merits, waived the 
objection that- the remedy was suspended; — Held: 
the underwriters were liable. 

I assume that the corpn. was to all intents <fc 
purposes in the posit ion of a natural-horn subject 
of the late Mouth African Republic. 1 do not tliink 
it/ can be entitled to any exceptional favour or to 
any peculiar indulgence by reason of the fact that 
the bulk of its shareholders were of European 
nationality. If all its members had been subjects 
of the British Grown the corpn. Itself would have 
been none the less a foreign corpn. & none the less 
in regard to Great Britain an alien (Lord Mac- 
NAGHTEN). — J ARSON l\ DltlEFOXTElN CONSOLI- 


DATED MINES, Ltd., [1902] a. C. 484; 71 L. ,1. K. B. 
857 ; 87 L. T. 372 ; 51 W. 1L 112 ; 18 T. L. TL 796 ; 
7 Com. Cas. 268, II. L. 


Annotations: — Consd. Amorduct Manufacturing C'o. v . 
Dofries (1914), 84 L. J. K. B. 586 ; lie Sutherland, BechotT, 
David v. Bubna (1915), 31 T. L. JL 218 ; Continental Tvre 
At Rubber Co. (Great Britain) v. DaimlerCo., [1915 1 1 K.*B. 
893, C. A. Expld. Arnhold. Karberg v. Blythe, Green, Jour- 
dain, Schneider t». Burgett & Newsom, 119151 2 K. IJ. 379- 
Porter r. Freudenberg, [1915] 1 K. B. 857. C. A. Consd. 
Daimler Co. v. Continental Tyre & Rubber C’o. (Great 
Britain), 11916 1 2 A. C. 307, II. h. Refd. Ingle r. Mann- 
heim InHce., [1915] 1 K. B. 227 ; Robinson v. Continental 
lusce. of Mannheim, [1915] 1 K. B. 155 ; Arnhold, Kar- 
berg v. Blythe, Green, Jourduin, Schneider v. Burgett & 
Newsam, [1916] 1 1C. B. 495, C. A. ; Stevenson v. Akt. filr 
Curtotinogen Industrie (1916), 115 L. T. 594, C. A.; Zinc 
Corpn. v. Hirsch, 11916] 1 K. B. 541, C. A. Mentd. die 
Smith, Johnson v. Bright-Smith, [1914] 1 Ch. 937 ; Hor- 
wood r. Millar’s Timber & Trading Co., [191 6 J 2 K. B. 44 : 
Krlcl Richer r, lUo Tinto, [1 9 1 8] A. C. 260 : Naylor, Bcnzon 
r. Krainisehe Industrie, [1918] 1 K. 13. 331 ; Monteliore r. 
Monday, etc*., Co., [19181 2 K. B. 241: Oivonora Iron Ore 
C*». v. Fried Krupp Akt. (191, s). 87 L. .1. Ch. 313, C. A.; 
Rodriquez e. Speyer (1918), J19 L. T. 409, II. h. 


Part II— Rights, Liabilities, and Disabilities of Aliens in 

Time of Peace. 


Sect. 1.— GENERAL POSITION IN REGARD TO 

BRITISH LAW. 

50. Power of legislature to bind foreigners.] — In 

endeavouring to put a construction on a stat., it 
must be borne in mind how far the power of the 
British legislature extends, for unless the words 


are so clear that a contrary construction can in 
way be avoided, 1 must presume that the legis- 
lature did not intend to go beyond this power. 
The laws of Great Britain affect her own subjects 
everywhere — foreigners only' \\ hen within her own 
jurisdiction. Attempts have been made, its in 


PART I. SECT. 3. 

I. North American Indians .] — Sub- 
ject to special statutory limitations, 
Indiana are British subjects, enjoying 


full civil rights as such. — P rince t\ i 
j Tracey (1913), 25 W. L. It. 412 —CAN. j 

j Rights liabilities of d' 

I statutory restrictions imposed on. J — See 


Dependencies, Colonies & British 
Possessions, & particular titles passim . 

PART II. SECT. 1. 

50 i. Power of legislature to bind 
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trying to enforce custom’s laws, to bind foreigners 
out of our own jurisdiction, & great inconvenience 
has resulted therefrom (Dr. Lushington). — The 
Zollverein (1850), Sw. 96 ; 27 L. T. O. S. 160 ; 
2 Jur. N. S. 429 ; 4 W. R. 555. 

Annotations : — Apld. Cope v. Doherty (1858), 4 K. & J. 
307. Apprvd. General Iron Screw Colliery Co. v. Schur- 
manne (1800), 1 John. & H. 180. Apld. The Amalia (1863), 
Brown. & Lush. 151, P. C. ; Adam v. British & Foreign 
S.S. Co., [1898] 2 Q. B. 430. Con*d. Davidssonr. Hill, [1901] 
2 K. B. 600. Reid. The Johannes (1860), Lush. 182 ; 
The Wild Ranger (1862), Lush. 553 ; R. v. Keyn (1876), 
2 Ex. D. 63, C. C. R. ; Poll v. Dambe, [1901] 2 K. B. 579. 
Mentd. The Halley (1867), L. R. 2 A. & E. 3 ; The Leon 
(1881), 6 P. 1). 148. 

51. -.] — The Instance Ct. of Admiralty is 
a municipal ct., & it is bound to obey the stats, 
of the realm in ail matters. Whatever may be mv 
opinion as to the absence of power in the British 
legislature to bind foreigners in transactions out 
of the realm, yet if Parliament chose to make a 
clear enactment that foreigners should be bound 
in cases where, in my opinion, it had no such 
power, I should be bound to obey the Act of Parlia- 
ment. But if the expressions used be doubtful 
as to the operation upon foreigners, the doubt 
ought to be solved by holding that the enactment 
does not operate upon them (Dr. Lushington). — 
The Johannes (I860), I Lush. 182 ; 20 L. J. P. M. 
& A. 91 ; 3 L. T. 757 ; 1 Mar. L. C. 24. 

Annotations Mentd. The Willem ITI. (1871), L. R. 3 
A. & K. 487 ; The Rcnpor (1883), 8 P. 1>. 115, C. A. ; The 
Gas Float Whitton No. 2, 11895] P. 301 ; The Pacific, 
[18981 P. 170. 

52. Subject to law — Tacit submission thereto.] — 

Aliens living in England tacitly submit themselves 
to our laws & forms of law-making, so their grant 
& consent is involved in the consent of Parliament. 
— Co r rteen ’ s Case (1018), Uob. 270; 80 E. R. 
410. 

Annotations : — Mentd. R. t\ Tucker (1693), 12 Mod. Rep. 51 ; 
Scott r. Schawrtz (1739), 2 Com. 677. 

53. Foreign law adopted If applicable.] — 

Foreigners are in all cases subject to the laws of 
the country in which they may happen to be ; if 
in any ease when they are out of their own country 
their rights are regulated or governed by their own 
laws, it is not by force of those laws themselves, 
but by the laws of the country in which they may 
be, adopting their law as part of their own for the 
purpose of determining their rights (Turner, V.-C.) 
— Caldwell v. Vanvlisskngen (1851), 9 Hare, 
415 ; 21 L. J. Ch. 97 ; 18 L. T. O. 8. 192 ; 16 Jur. 
115 ; 68 E. R. 571. 

Annotations : — Refd. Nobel’s Explosive Co. v. Jones (1881), 
17 Ch. J). 721. Mentd. Betts v. Neilaon (1868), 3 Ch. App. 
429, L. C- ; Betts v. Willmott (1871), 6 Ch. App. 239, L. C. ; 
Adair v. Young (1879), 12 Ch. D. 13, C. A. ; Jackson v. 
Needle (1884), Griffin, Putent Cases (1887), 132 ; United 
Telephone Co. v. Sharpies (1885), 29 Ch. 1>. 164 ; North 
Western Salt Co. v. Electrolytic Alkali Co. (1912), 107 
L. T. 439, C. A. 

54. Expatriation as British merchant.] — If 

a merchant expatriates himself as a merchant to 
carry on the trade of another country, exporting its 
produce, paying its taxes & employing its people, & 
expending his spirit, industry, & capital in its ser- 


vice, he is to be deemed a merchant of that country, 
notwithstanding he may in some respects be less 
favoured in that country than one of its native sub- 
jects. A British subject resident in a foreign 
country is entitled to all the privileges of the neu- 
tral nation whilst he resides in it. Persons residing 
in England must, for the purposes of trade, be 
considered as belonging to it. A British merchant 
resident in a foreign country must part with some 
commercial privileges which he would preserve if 
resident at home, whilst he acquires others by resi- 
dence abroad. 

Goods had been shipped from an American port 
to Halifax & transhipped from there to Newfound- 
land by A., an English merchant, who resided in 
America & had expatriated himself. The goods 
were condemned for a breach of 12 Car. 2, c. 18, 
which provided that no “ alien ” should exercise 
the trade or occupation of a factor or merchant in 
the plantations, etc.: — Held: (1) A. must be re- 
garded as an American, not as a British, merchant ; 
(2) the importation to Newfoundland was illegal. — 
The Matchless (1822), 1 Hag. Adm. 97. 

Annotation : — Mentd. The Eliza Ann (1824), 1 Hag. Adm. 

257. 

55. Alien In British colony.] — Every alien 

coming into a British colony becomes temporarily 
a subject of the Crown — bound by, subject to, & 
entitled to the benefit of the laws which affect all 
British subjects (Turner, L.J.). — Low v. Rout- 
ledge (1865), 1 Ch. App. 42 ; 35 L. J. Ch. 114 ; 13 
L. T. 421 ; 30 J. P. 4 ; 14 W. R. 90, C.A. ; affd. 
(1868), L. R. 3 H. L. 100, H. L. 

Annotations : — Mentd. Low v. Ward (1868), L. R. 6 Eg. 415 ; 

Mathieson v. Harrod (1868), L. R. 7 Eq. 270 ; Grave ’s 

Case (1869), L. R. 4 Q. B. 715 ; Reid v. Maxwell (1886), 

2 T. L. R. 790, C. A. ; Collingridge v. Kmmott (1887), 57 

L. T. 864 ; Duvidsson v. Hill, [1901] 2 K. B. 606. 

56. Writ of ne exeat regno.] — A writ 

ne excat regno may be obtained against an alien 
resident in England ; but it is very delicate to in- 
terfere against foreigners, whose occasions or mis- 
fortunes have brouglit them here, by an application 
of this writ to them ; it is a necessary term that it 
shall be simply a case of equity, affording no ground 
to sue at law. — Dk Carrikre v. De Calonne (1799), 
4 Ves. 577 ; 31'E. R. 297. 

57. Poor law settlement.] — A foreigner may 

gain a settlement here for the purpose of the poor 
laws, by complying with the statutory provisions 
as to occupation of a tenement of £10 a year & 
otherwise. — R. r. Eastbourne (Inhabitants) 
(1803), 4 East, 103 ; 102 E. R. 769. 

Annotation : — Mentd. R. v. Blauc (1849), 13 Q. B. 769. 

5g. Habeas corpus.] — The writ of habeas 

corpus lies, though the person who claims it is a 
foreigner, & is charged with a crime, & though that 
crime be not triable in this country . — lie Bksset 
(1844), 1 New Sess. Cas. 337 ; 14 L. J. M. C. 17 ; 
8 J. P. 743. 

59. Company — Shareholders & directors 

aliens — Winding up.] — A co., having many of its 
shares transferable by delivery, but having also 
many “ nominative shares,” i.e., shares which were 


foreigner.] — Deft., not being a subject of 
the king, was convicted for being found 
on board a smuggling vessel within one 
league of the dominions of the king, he 
not being a passenger.— R. y. Demoo - 
lanaar (1825), Sm. & Bat. 438. IR. 

52 i. Subject to law — Knowledge of law 
presumed.]— A foreigner contracting in 
Scotland is presumed to know the laws 
In the same manner as one of the liegos, 
& cannot resile an alleged ignorance. 
— CLOur & Pklussie r. Alexander 
(1831), 9 Sh. (Ct. of Sess.) 4i8. — SCOT. 

h. Arrest on civil process. ] 

— An alien passing through British 

J. — VOL. II. 


Columbia may be arrested on a cause 
of action wliich has arisen in a foreign 
country. — Macaulay v. O’Brien (1897), 
5 B. C. R. 510.— CAN. 

See, further , Execution. 

k. Arrest under Absconding 

Debtors Act .] — It is of no consequence 
whore the domicil of a person may bo, or 
to what country he is bound by allegi- 
ance as a subject or citizen if he come to 
Ontario, & reside there, & contract 
debts, & is about to quit the country 
(i.e., in fact, to change his residence to 
a foreign country, even though that 
country be his place of domicil) with 


the intent to defraud his creditors, he 
is subject to arrest as it prevails in 
Ontario. — Kersterman v. McLellan 
(1883), 10 P. K. 122.— CAN. 

See, further, Bankruptcy & Insol- 
vency. 

1. Attachment for contempt.] — 

An order for attachment, for non-com- 
pliance with a direction of a master, 
can be properly made against a party 
resident out of the jurisdiction of the ct. 
— Bloomfield v. Brooke (1875), 6 
I\ R. 264.— CAN. 

See, further. Contempt of Court, 
Attachment & Committal. 
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Sect 1 . — General position in regard to British law . 
Sect 2 : Sub-sect 1.] 

the same as the ordinary joint stock shares in cos. 
in England, applied for registration. The seven 
shareholders who made the application were all 
resident abroad, & the first directors nominated 
were foreigners, & only one of them appeared to 
have even a temporary residence in England. The 
articles of assocn. referred in several places to the 
English law, & especially to Cos. Act, 1802 
(c. 89). There was an office of the co. in West- 
minster, but it was doubtful whether any general 
meeting was intended to be held in London, or 
other place in England. The registrar granted 
its registration: — Held: (1) he was lawfully en- 
titled so to do, but he was not bound to refuse 
registration, & the registration having been thus 
actually made, the usual legal consequences of 
registration arose ; (2) if the circumstances oc- 
curred which, by s. 79 of the above Act, were such 
as, in the opinion of the ct., made it “ just & equit- 
able ” that the co. should be wound up, the ct. 
might lawfully & properly issue the order for wind- 
ing it up. — R euss (Princess) v. Bos (1871). L. li. 
5 II. L. 176 ; 40 L. .T. Oh. 655 ; 24 L. T. 641, li. L. ; 
afft /. 5 Cli. App. 963, L.JJ. 

Annotations: — Consd. lie Tuinacacori Mining Co. (1874), 
L. It. 17 Eq. 531 ; Re Capital Fire Insce. Assocn. (1882), 
21 Ch. D. 201). Mentd. Matthaei v. Galitzan (1874), 22 
W. K. 700 ; Re Nassau Phosphate Co. (1870), 2 Ch. D. 
610. 

Attachment for contempt.] — Sec Contempt 

of Court, Attachment & Committal. 

60. Bankruptcy laws.] — A debtor’s sum- 

mons may be taken out by a foreign creditor 
against a foreign debtor, who is at the time in 
England in respect of a debt contracted abroad. — 
Be Myek, Ex p. Pascal (1876), 1 Ch. D. 509; 45 
L. J. Bey. 81 ; 34 L. T. 10 ; 24 W. It. 263, C. A. 

Annotation : — Reid. Cooke v. Yogeler Co., (.1901] A. C. 102, 
H. L. 

See, further. Bankruptcy & Insolvency. 

Criminal law.] — See Criminal Law & Pro- 
cedure. 

Execution.] — See Execution. 

Garnishee proceedings.] — Sec Execution. 

Interpleader. ] — See In terpleader. 


Sect. 2. — RIGHT TO SUE AND LIABILITY TO 

BE SUED. 

Sub-sect. 1. — Right to sue. 

61. General principle.] — Alien amy, or enemy 
living here under protection, may bring action, be- 


cause suing is a consequence of protection. If an 
alien enemy comes hither sub salvo conduct) i, he may 
maintain an action ; if an alien amy comes hither 
in time of peace by the King’s licence, & lives here 
under his protection, & a war afterwards begins be- 
tween the two nations, he may maintain an action ; 
as suing is but a consequential right of protection, 
& wars at this day are not so implacable as here- 
tofore. — Wells v. Williams (1697), 1 Lut. 34 ; 
1 Salk. 46 ; 1 Ld. Raym. 282 ; 125 E. R. 18. 

Annotations: — Consd. Usparlcha v. Noble (1811), 13 East, 

332. Reid. Omychund v. Barker (1745), 1 Atk. 21 ; 

Casseres v. Bell (1799), 8 Term Rep. 166 ; Maria v. Hall 

(1807), 1 Taunt. 33 ; Mennett v. Bonham (1812), 15 East, 

477 ; Janson v. Brief ontein Consolidated Gold Mines 

[1902] A. C. 484, H. L. ; Rodriquez v. Speyer (1918), 119 

T.. T. 409, H. L. 

62. .] — Alien friends have a right to insti- 

tute suits in the eta. for recovery of their rights ; 
they come into England either, as formerly, with 
a letter of safe conduct, or under a tacit permission 
which presumes that authority. If they continue 
to reside here after war breaks out between the two 
countries, they remain under that protection & 
are impliedly temporary subjects of this kingdom. 
If the right of suing for redress of injuries were not 
allowed them, the protection would be incomplete 
& merely nominal. This claim to the protection of 
our cts. does not apply to aliens who adhere to the 
K ing’s enemies. They are incapacitated from suing 
either at law or in equitv. — Daubigny r. Da vallon 
(1794), 2 Arust. 462 ; 145 E. R. 936. 

Annoiatioji : — Reid. Rodriquez v. Speyer (1918), 119 L. T. 

409, H. L. 

63. Personal action — Debt.] — An alien living in 
France brought a writ of debt in the Common Pleas. 
Objection was taken that being an alien he could 
not sue in England : — Held : an alien, unless the 
subject of a State at war with England, could main- 
tain a personal action in the English cts., but in 
real actions the plea of alienage was good, for no 
alien could have land within the realm unless a 
denizen. — Anon. (1514), 1 Dyer, 2b ; 73 E. R. 6. 

Annotations: — Consd. Boosey t\ Jefferys (1851), 6 Exch. 

580. Reid. Daubigny v. Davallon (1794), 2 Anst. 462. 

Mentd. Calvin’s Case (1609), 7 Co. Rep. la. 

64. — — ..] — An alien can maintain an 

action of debt or for other personal thing. — Anon. 
(1553), 1 And. 25 ; 123 E. li. 334. 

05. Account.] — A bill was brought for an 

account against the representatives of an East 
India governor, who pleaded that pltf. w r as an alien 
born, an alien infidel, & could have no suit here. 
The jdea was overruled, for being a mere personal 
demand, pltf. might bring in a bill iu the Eq. Ct. — 
Hamkissenseat v . Barker (1737), 1 Atk. 51 ; 26 
E. R. 34. 

Annotation : — Reid. Rafael v. Verelst (1776), 2 Wm. Bl. 1055. 


60 i. Bankruptcy laws .] — Qu. : 

whether a foreigner is liable to the 
insolvent laws, being neither resident 
nor domiciled in Canada. — Mellon v. 
Nicholls (1868), 27 U. C. R. 167 — 
CAN. 

m. Garnishee proceedings — 

Foreign corporation not subject to .] — 
Canada Cotton Co. v. Parmalee 
(1889), 13 P. It. 308.— CAN. 

n. 8. P. Parker v. Odette (1894), 
16 P. It. 69.— CAN. 

Bee, further , Execution. 

o. Interpleader.] — On an ap- 

plication to rescind or vary an inter- 
pleader order : — Held : claimant, a 
resident of the United States, having 
placed the goods in Canada, would 
have been personally liable to the juris- 
diction of the ct. in any question con- 
cerning them, even if he had not em- 
ployed an attorney & made an affidavit 
to support his claim. — Buffalo & 


Lake Huron R. W. Co. v. Hemming- 
WAY (1863), 22 U. C. It. 562 — CAN. 

See, further , Interpleader. 

Liability for alien tax.] — See 

Revenue ; Taxation. 

PART II. SECT. 2, SUB-SECT. 1. 

p. Court no power to compel aliens 
to litigate.] — Under an agreement with 
respect to a mining property iu Ontario, 
payment was to be made in a foreign 
country to foreigners residing therein, 
by a person also residing therein, of a 
sum of money for each ton of ore mined 
by him :■ Held : the ct. had no juris- 
diction to compel foreigners to come to 
the Province with their claim & litigate 
it, the debt in question having no 
existence there. — Re Bknfikld & 
Stevens (1897), 17 P. R. 339.— CAN. 

63 i. Personal action — Action by 
foreign bank on notes — Money had tfc’ 
received .] — A foreign bank cannot sue 
upon notes received by them in the 
conduct of banking business in Ontario, 


although they may sue, for money had 
& received, the person for whom such 
notes were discounted, & to whom 
money was advanced on them. — Bank 
of Montreal v. Bethuxe (1836), 4 
O. S. 341.— CAN. 

q. Action for goods bargained <P 
sold — Action for goods sold <£• delivered.] 
— Although a foroign corpn., incor- 
porated in the United States, may not 
sue residents of Upper Canada for goods 
bargained & sold on a contract made 
wholly in Upper Canada, they can for 
goods sold & delivered. — Union India 
Rubber Co. v. Hibbard (1856), 6 C. P. 
77.— CAN. 

r. Ejectment.] — Aliens, not coming 
within 17 Viet. c. 19, s. 3, can maintain 
ejectment, so long as a sufficient estate 
remains vested in the alien, c.g., until 
office found, he may maintain ejectment. 
A fortiori ho may maintain it en autre 
droit, as exor., administrator, head of a 
corpn., or the like. Qu. : as to alien 
devisee in trust to sell. — Williams v. 
Myers (1871), 2 N. tf. D. 161.— CAN. 
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Actions for wages by foreign seamen .] — Sec 

Admiralty, Vol. I., pp. 137 — 139. 

Administration action — Claims by foreign credi- 
tors .] — See Executors & Administrators. 

66. Defamation.] — An alien friend may main- 
tain an action for slander ; personal actions by 
alien friends are not restricted to actions by a 
merchant alien for his merchandise or his house. — 
Tirlot (Tuerloote) v . Morris (Morrison) (1611), 

1 Bulst. 134 ; Yelv. 198 ; 80 E. R. 828. 

Annotations : — Folld. Pisani v. Lawson (1839), 0 Bing. N. C. 
90. Refd. Jefferys v. Boosey (1854), 4 H. L. Cas. 817 
H. L. 

67. -.] — An alien friend is entitled to sue in 
England for a libel published concerning him in 
England, & it is immaterial whether he has been 
within the realm or not. — Pisani v. Lawson (1839). 

0 Bing. N. C. 90 ; 8 Bowl. 57 ; 8 Scott, 182 ; 9 
L. J. C. 1\ 12 ; 3 Jur. 1153 ; 133 E. R. 35. 

Annotations : — Reid. Cocks v. Purday (1848), 5 C. B. 860 ; 
Boosey v. Jefferys (1851), 0 Exch. 580 ; Jefferys v. Boosey 
(1854), 4 H. L. Cas. 819, H. I/. ; Collins Co. v. Cohen 
(1857), 5 W. K. 676. 

68. .] — Jefferys v. Boosey, No. 94, 

post. 

69. Criminal information.] — The extra- 

ordinary remedy of a criminal information for a 
libel will not, as a rule, be granted to a foreigner re- 
siding abroad, the libel in such cases not tending to 
provoke breach of the peace. — It. v. Laboucjierk 
( 1884), 12 Q. B. D. 320 ; 53 L. J. Q. B. 302 : 50 
L. T. 177 ; 48 J. P. 105 ; 32 W. It. 801 ; 12 Cox, 
C. C. 415. 

Annotations : — Mentd. It. V. Ensor (1887), 3 T. L. It. 366 ; 
R. v. Masters (1889), 6 T. L. It. 44 ; Ex p. Freeman- 
Mitford (1914), 30 T. L. It. 693. 

70. Trespass to person.] — An alien friend may 
maintain an action for trespass to the person. — 
Tirlot (Tuerloote) v. Morris (Morrison) (1011), 

1 Bulst. 134 ; Yelv. 198 ; 80 E. It. 828. 

Annotations : — Folld. Pisani r. Lawson (1839), 6 Bing. N. C. 
90. Refd. Jefferys r. Boosey (1854), 4 H. L. Cds. 819, 
H. L. 

71. .] - -Pltf., an Armenian merchant resid- 

ing in the Province of Owd, was imprisoned, as he 
alleged, by the procurement of deft-., Governor of 
Bengal under the East India Co. In an action of 
trespass : — Held : the finding in the special verdict 
of the jury that pltf. was an alien was one which 
could not be insisted on as material in excuse of 
deft-., for this was no objection in personal actions, 
& deft, was liable. — Rafael v. Verelst (1770), 2 
Bl. Com. 1055 ; 90 E. R. 621. 

Annotations : — Retd. West v. Smallwood (1838), 3 M. & W. 
418 ; Companhia de Mocambiquo t\ British Sout h Africa 
Co.. De Sousa v. British South Africa Co., [1892J 2 Q. B. 
358, C. A. Mentd. Jones v. Spencer (1897), 77 L. T. 536. 

72. Negligence — Fatal Accidents Acts, 1846 
(C. 93) & 1864 (c. 95).] — The provisions of the above 
Acts, by which damages can be recovered for 
death caused by negligence, do not apply for the 
benefit of aliens abroad, & the representative of 
an alien, whose death has been caused by the 
negligence of a British subject outside the juris- 
diction of the ct-., cannot maintain an action to 


recover damages in respect of the death. — A dam 
v. British & Foreign S.S. Co., Ltd., [1898] 
2 Q. B. 430 ; 07 L. J. Q. B. 844 : 70 L. T. 3 - r 
14 T. L. R. 540 ; 8 Asp. M. L. C. 420. 

Annotation : — N.F. Davidson v. Hill, [1901] 2 K. B. 606. 

73. .] — The above Acts apply as well 

for the benefit of the representatives of a deceased 
foreigner as for those of a British subject, at all 
events as against an English wrong-doer. 

A collision occurred upon the high seas between 
a British & a foreign ship owing to the negligence 
of those in charge of the former. As a result of 
the collision a foreign seaman on board the foreign 
ship was drowned: — Held: the personal repre- 
sentative of the deceased seaman had a right of 
action by the above Acts against the owners of the 
British ship. — Davidsson (Davidson) v. Hill, 
fl«0l] 2 K. B. BOO ; 70 L. J. K. B. 788 ; 85 L. T. 
118 ; 49 W. R. 030 ; 17 T. L. R. 014 ; 45 Sol. Jo. 
019 ; 9 Asp. M. L. C. 223. 

Annotation: — Distd. Tomalin v. Pearson (1909), 78 L. J, 

K. B. 863, O. A. 

74. Trade mark — Allen resident abroad — Goods 
not usually sold here.] —A foreign manufacturer lias 
a remedy by suit in England for an injunction & 
account of profits against a manufacturer here, 
who has committed a fraud upon him by using his 
trade mark for the purpose of inducing the public 
to believe that the goods so marked were manu- 
factured by the foreigner. This relief is founded 
upon the personal injury caused to pltf. by deft.’s 

i fraud, & exists, although pltf. resides & carries on 
his business in another country, &has no establish- 
ment here, & does not even sell his goods in this 
country. — Collins Co. v. Brown (1857). 3 K. & J. 
423 ; 30 L. T. O. 8. 02 ; 3 Jur. N. S. 929 ; 09 E. 1L 
J 174. 

Annotations : - Folld. Collins Co. v. Reeves (1859). 28 L. J. 

Ch. 56 : La Soc. Anon, des Anciens Etablissomente 

Pankard et Lovassor v. Panhard Levassor Motor Co., 

[1901] 2 Ch. 513. Mentd. prioleau r. United States & 

Johnson (1869), L. It. 2 Eq 659 ; United States i\ Wagner 

(1867), L. R. 3 Eq. 724. 

75. . — .] — Collins Co. v. Cohenf 

(1857), 3 K. <fc J. 428 ; 29 L. T. O. S. 245 ; 3 Jur. 
N. 8. 929 ; 09 E. R. 1177. 

A n nntnli tv : — Refd. Singer Manufacturing Co. r. Wilson 

(1876), 2 Ch# D. 434, C. A. 

76. .] — An alien can sue in the 

cts. of England to restrain fraudulent appropriation 
of his trade mark, although the goods on which 
such is affixed are not usually sold by him in 
England. — Collins Co. v. Reeves (i858), 28 
L. J. Ch. 50 ; 33 L. T. O. 8. 101 ; 4 Jur. N. 8. 805 ; 
0 W. R. 717. 

77. Trade name — Alien trading here.] — A 

foreign co. trading in England is entitled to 
restrain the use of a name so similar as to be 
calculated to deceive customers. — National 
Folding Box & Paper Co. v. National 
Folding Box Co., Ltd. (1894), 43 W. R. 150 ; 
1 3 R, 00. 

78. Goods used here.] — A foreign trader 

whose goods are in fact imported into England,, 
although he has no English agency, has a sufficient 


72 i. Negligence — Fatal Accidents 
Acte.] —The administrator within On- 
tario of a foreigner, killed in an aoeldent 
there through hiB employer’s negligence, 
is entitled, under the above Acts, as 
amended by It. 8. ()., 1897 (c. 166), 
h. 2, to maintain an action on behalf of 
deceased 's family, foreigners residing 
out of Canada, for the recovery of 
damages sustained by reason of his 
death. — Gyorgy v. Dawson (1906), 8 
O. W. R. 784 ; 13 O. L. It. 381.— 
CAN. 

72 ii. Workmen’s Compensa- 

tion Act, 1902. J — Setnblc : the principle 


governing Fatal Accidents Act, 1846 
(o. 93), governs Workmen's Comp. Act, 
1902, viz., given the wrongful act, in 
respect of which deceased, had he lived, 
would have had a right of action, the 
stat. intends, iu case of death, to make 
the wrongdoer liable in damages to 
those who, irrespective of race or resi- 
dence, stood to deceased In any of the 
relationships mentioned in the Aot. — 
V aresick v. British Columbia Copper 
Co. (1906), 12 B. C. R. 286 : 5 W. L. It. 
56 ; IB. W. C. C. 446.— CAN. 

72 iii. .] —Under the 

above Act of 1902 the widow of an 


alien workman, who lost his life by an » 
accident in the course of Ids employ- 
ment, is entitled to compensation as a 
dependant of deceased, notwithstanding 
that she was residing in a foreign 1 
country at the dates both of the acci- 
dent & the death, & the legal personal < 
representative of deceased is eutitled to • 
payment thereof in trust for her. — 
Krzus v. Crow’s Nest Pass Coal Co.,. 
[1912] A. C. 590 : 81 L. J. P. C. 227 ; 
107 L. T. 77 ; 28 T. L. R. 488 ; 56- 
Hoi. Jo. 632 ; 6 B. W. C. C. 270 ; ltt- 
B. C. It. 120, P. G\— CAN. 

See , farther , Master & Servant. 
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Sect . 2. — Right to sue liability to be sued: 
S ub- sects . 1 2. Sects , 3, 4, 5 6.] 

English market to entitle him to an injunction 
restraining the piracy of his trade name & repu- 
tation. — S oct£t£s Anonyme des Anciens Etab- 

LISSEMENT3 PANHARD ET LEVA8SOR V. PANHARD 

Levassor Motor Co., Ltd., [1901] 2 Ch. 513 ; 
70 L. J. Ch. 738 ; 85 L. T. 20 ; 50 W. R. 74 ; 17 
T. L. R. 680 ; 45 Sol. Jo. 671 ; 18 R. P. C. 405. 

79. Copyright — Infringement.] ■ A friendly 

alien can maintain an action for infringement of 
copyright, to which he is entitled under the Copy- 
right Acts for the time being in force. — Routledge 
v. Low (1868), L. R. 3 H. L. 100 ; 37 L. J. Ch. 454 ; 
18 L. T. 874 ; 16 W. R. 1081, H. L. 

Annotations : — Folld. Low v. Ward (1868), 37 L. J. Ch. 841. 
Held. Reid v. Maxwell (1886), 2 T. L. R. 790, C. A. ; 
Pavidsson v . Hill, [1901 ] 2 K. B. 606. Meiltd. Mathieson v. 
Harrod (1868), L. R. 7 Eq. 270 ; Re Graves, Exp. Walker 
(1869), 10 B. & S. 680 ; Collingridgo r. Emmott (1887), 
f»7 L. T. 864. 

See , notv, Copyright Act, 1911 (c. 46). 

80. Patent — Scire facias to repeal — Information 
of alien.] — A writ of sci.fa. to repeal a patent might 
be prosecuted by the A.-G. on the information of 
an alien. — R. v. Prosser (1848), 11 Beav. 306 ; 
18 L. J. Ch. 35 ; 12 L. T. O. S. 509 ; 13 Jur. 71 ; 
50 E. R. 834. 

81 . Opposition to extension of term.] — An 

alien resident abroad was interested in an English 
patent by a foreign inventor, & had also had 
considerable dealings in England in respect of 
sales of the patented machine, & in granting 
licences for the use of such patent ; — Held : in 
the circumstances, he had a locus standi to entitle 
him to petition the Crown to revoke an Ord. in 
Council for granting an extended term of an English 
patent, & to recall the warrant for sealing such 
patent. Qu. : whether an alien living abroad, 
without such interest, could inform the Crown by 
petition as to any matters touching letters patent. 
— Re SciiLTJMHEROER, Re Gibson’s Patent (1853), 
9 Moo. V. C. C. 1 ; 2 Eq. Rep. 1 ; HE. It. 197, 
P. C. 

See, now. Patents & Designs Act, 1907 (c. 29), 
s. 18 ; Patents A Designs. 


Sub-Sect. 2. — Liability to be sued. 

82. Specific performance.] — The ct. will specifi- 
cally enforce against a foreigner a contract of sale 


made abroad, if the subject-matter of the contract 
is within its jurisdiction. 

Where a contract was made abroad for sale of a 
foreign vessel to be delivered in England, the 
ct. granted an interim injunction to restrain the 
removal of the ship from an English port, allowing 
substituted service of the notice of motion on the 
captain. — Hart v . Herwig (1873), 8 Ch. App. 860 ; 
42 L. J. Ch. 457 ; 29 L. T. 47 ; 21 W. R. 663 ; 
2 Asp. M. L. C. 63, L. JJ. 

Annotation : — Mentd. The Faust (1887), 56 L. T. 722, O. A 
Service of writ.] — See Practice & Procedure. 


Sect. 3. -EXPULSION 

See Part VIII., 


Sect. 4.— IMMIGRATION. 

See Part VIII., post. 


Sect. 5.— MILITARY SERVICE. 

Sec Royal Forces. 


Sect. 6. — PERSONAL PROPERTY. 

83. Right to acquire & hold — Goods.] — An alien, 
unless an enemy, can have goods in England. — 
Anon. (1552), 1 And. 25 ; Beni. 10; 123 E. R. 331. 

84. * .] — Deft, desirod to buy certain 

furs, but, being a foreigner, could not buy without 
peril of forfeiture. Hence, in consideration that 
pltf. promised that when he had bought the furs 
deft, should have such a quantity of them as he 
pleased upon eaual price, deft, undertook not to 
speak again with the merchants for the buying of 
the furs, yet he proceeded in the bargain & offered 
the merchants £60 more than any other, & pltf. 
could not have them for such reasonable price as 


80 i. Patent — Infringement.] — An 
English co. brought a suspension & 
Interdict against another English co., 
craving interdict against respB. infring- 
ing within Scotland certain patent 
rights. No arrestments had been used 
to found Jurisdiction, nor had personal 
service been made In Scotland upon 
reips., who denied that they had any 
place of business In Scotland : — Held : 
(1 ) in an action ratione delicti the ct. had 
Jurisdiction to prevent repetition by a 
foreigner of alleged wrongous acts by 
him within Scotland ; (2) the ct. was the 
appropriate forum, before which to 
bring an application for interdict against 
the continuance of the alleged wrong- 
doing within Scotland. — Toni Tyres, 
Ltd. v. Palmer Tyre, Ltd. (1905), 
7 F. (Ct.. of Sees.) 477 ; 42 Sc. L. R. 
352 ; 12 S. L. T. 707. —SCOT. 

s. Qui tam action.] — An alien has 
no right to institute a aui tam action in 
his own name & in the name of His 
Majesty to recover a penalty. — Bauer 
r. Dinning (1906), 9 Q. P. R. 335. — 
CAN. 

t. Specific performance — Naturali- 
sation after action brought.] — An objec- 
tion taken to an alien's title to sue for 
implement of an alleged contract for the 


sale of heritage is obviated by a letter 
of naturalisation obtained by him after 
the action was raised. — Ooldbton v. 
Young (1868), 7 Macph. (Ct. of Sess.) 
188.— -SCOT. 

u. Right to execution .1 — Alien 
friends residing in their proper country 
cannot, upon a summary application 
to the ct., be deprived, under 5 Geo. 2, 
c. 7, of the right to an execution against 
the lands of their debtor. Semble : 
the alienage should be pleaded in bar of 
execution. — Wood v. Campbell (1847), 
3 U. C. R. 269.— CAN. 

PART II. SECT. 2, SUB-SECT. 2. 

v. Action of account.] — Circum- 
stances in which Queboc cts. have juris- 
diction in an action for an account 
against an alien. — I)K Bioare v. Dk 
BlOARfc (1905), Q. R. 14 K. B. 20 .— 
CAN. 

w. In representative capacity.] — A 
foreigner cited in an action of trans- 
ference as the representative of deceased 
defender : — Held : not liable to the 
jurisdiction of the Scottish cts.- 
Reooh v. Robb (1831), 9 Sh. (Cfc. of 
Soss.) 588.-HSGOT. 

See , further , Executors & Adminis- 
trators. 


x. Jb'oreign n r resident in. Scotland — 
Oumer of heritage in Scotland.] — Juris- 
diction constituted over a foreigner 
by his residence in Scotland for over 
forty days ceases when he leaves 
Scotland ; it does not continue for forty 
days after he has left. 

A foreigner, the proprietor of a house 
in Scotland, conveyed it to his daughter 
by an absolute disposition, recorded a 
few days before a Ct. of Session sum- 
mons in a petitory action was served 
upon him : — Held : the ct. had not 
jurisdiction over him by reason of the 
ownership of Scots heritage. — Buchan 
v. Grimaldi (1905), 7 F. (Ct. of Sess.) 
917: 42 Sc. L. R. 706 ; 13 S. L. T. 229. 
—SCOT. 

PART II. SECT. 6. 

83 i. Right to acquire rf* hold. ] — Held : 
(1) pltf s., a foreign corpn., could hold 
personal property in Ontario ; (2) the 
Act as to banks & banking & warehouse 
receipts did not apply to pltfs. — Com- 
mercial National Bank op Chicago v. 
Corcoran (1884), 6 O. R. 527 —CAN. 

y. Trade-mark.] — The right at com- 
mon law of an alion friend, in respect to 
trade marks, stands on the same ground 
as that of a subject. — Davis v. Ken- 
nedy (1867), 13 Gr. 523.— CAN. 
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he might have had them for before: — Held: the 
declaration was insufficient ( qu . because there was 
in fact no risk of forfeiture), upon which deft, 
might have well demurred (Wray, C.J.). — Herne 
& Crowe’s Case (1584), 4 Leon. 122; 74 E. R. 771. 

85. .] — An alien friend may by the 

common law have, acquire, & get within the realm 
of England, by gift, trade, or other lawful means, 
any treasure of goods personal whatsoever, as well 
as an Englishman, A may maintain an action for 
same. — Calvin’s Case (1008), 7 Co. Rep. la ; 2 State 
Tr. 550 ; Moore, K. B. 700 ; Jenk. 306 ; 77 E. R. 377. 

Annotations: — Apld. Low v. Routledge (1865), 1 Ch. App. 
42. Consd. Rodriquez r. Speyer (1918), 119 L. T. 409, 
H. L. Mentd. Parliament in Ireland, Case of (1613), 12 Co. 
Ren. 110; R. v. Hampden (1637), 3 State Tr. 826 ; 
Collingwood v. Paco (1661), O. Bridg. 410; Manby v. 
Scot (1663), 1 Keb. 361 ; Thomas v . Sorrel (1672), 3 Kob. 
143 ; Anon. (1678), Frcem. K. B. 249 ; R. v. Tucker 
(1692). 1 Ld. Raym. 1 ; R. v. Knowles (1693), 12 Mod. Rep. 
55 ; Loddington v. Kime (1695), 3 Lev. 431 ; Owen v. 
Saunders (1696), 1 Ld. Raym. 158 ; Clayton v. Kinaston 
(1697), 1 Ld. liaym. 419 ; Scot v. Schawrtz (1739), 2 
Com. 677 ; Omychund v. Barker (1744), 1 Atk. 21 ; R. v. 
Oowle (1759), 2 Burr. 834; Campbell v. Hall (1774), 1 
Cowp. 204, 1*. C- ; Queen Caroline s Claim to be Crowned 
(1821), l St. Tr. N. S. 949, P. C. ; Huding v. Smith (1821), 2 
Hag. Con. 371; Jephson v. Riora (1835), 3 Knapp, 130, 
P. C. ; Lane v. Bennett (1836), 1 M. & W. 70 ; Lyons 
Oorpn. v. East India Co. (1836), 1 Moo. Ind. App. 

175 ; Birtwhistle r. Vardill (1840), 7 Cl. & Fill. 895, H- L ; 
Brunswick v. Hanover (1 844), 6 Beav. 1; Taylor r. Best 
(1854), 14 C. B. 487 ; Kittson v. Stordy (1855), 3 Eq. 
Rep. 1039 ; R. v. Lopez, R. v. Sattler (1858), Dears. & B. 
525, C. (\ R. ; Ex it. Anderson (1861), 3 E. & E. 487 ; 
Ex />. Brown (1864), 5 B. & S. 280 ; The Franconia 
(1876), 2 Ex. 1). 63, C. C. R. ; Do Geer r. Stone (1882), 22 
Ch. D. 243 ; Re, Stepney Petn., Isaacson v. Durant 
(1886), 17 Q. B. D. 51 ; lie Johnson, RolartH v. A.-U., 
11903] 1 Ch. 821 : Gibson r. Gibson, (19131 3 K. B. 379 ; 
R. r. Speyer, [1916] 2 K. 11. 858, C. A. ; Bowman v. 
Secular Soe., (19171 A. C. 406, II. L. ; Tinglcy r. Muller, 
(19171 2 Ch. 144, C. A ; R. r. Fruneis, [19181 1 K. B. 617. 

Ship.] — See Shipping A Navigation. 

86. Right to bequeath.] - An alien, unless an 
enemy, can make a will of goods A leases in England 
as though he were a denizen. — A non. (1552), 

1 And. 25 ; Beni. 10 ; 122 E. li. 334. 

87. Right to receive legacy.] — A testator by his 
will directed all his property to be sold Ac converted 
into money, A, after charging this mixed fund with 
his debts A legacies, gave the residue to aliens 
resident, abroad : — Held : the residue of the pure 
personal estate belonged to the aliens. — F ourdrin 
v. (Jowdey (1834), 3 My. A K. 383; 3 L. J. Oh. 
171 ; 40 E. R. l td. 

Annotations : — Reid. Du Hourmelin v. Sheldon (1839), 1 
Beav. 79 ; Barrow r. Wadkin (1857). 24 Beav. 1. Mentd. 
A.-G. r. Southgate (1842). 12 L. J. Ch. 147 ; Houghton r. 
Houghton, Houghton r. James (1848), 1 H. L. Cas. 406, 
H. L. ; Fairer r. Park (187G), 3 Ch. I). 309. 

88. Property in funds — Alien resident abroad — 
Control of court.] — Foreigners are subject to the 
authority of the ct. only while in England ; but 
though their persons are out of the reach of the ct., 
the property they have there in the funds is under 
its control. — A non. (1737), 1 Atk. 19 ; 20 E. R. 13. 

89. Money & securities in hands of English 
broker — Alien wife of attainted person.] -A broker 
had in his hands money A securities of a foreign 
marchioness. Hearing she was married to an 
English subject attainted of treason, he declined to 
pay unless indemnified by a decree of the ct. It 
appeared from her affidavit she was not so married, 
& this was not contradicted : — Held : the money 
& securities should he paid A transferred to her, 
but the broker to have his costs, having only done 
what he ought, for it was not prudent for him to 
pay the money till he was secured. Qu. : whether, 
u she had been so married, since she was a foreigner, 
the property would have been forfeited. — Drum- 
mond v. Decker (1724), 2 Eq. Cas. Abr. 477 ; 

9 Mod. Rep. 100 ; 22 E. R. 405. 

90. Patent— Grant at Crown’s discretion.] — A 
foreigner may have a patent if the Crown chooses 


to grant him one. — C happell (Ciiapple) p. 
Purday (1845), 14 M. & W. 303 ; 14 L. J. Ex. 258 ; 
5 L. T. O. S. 260 ; 9 Jur. 495. 

Annotations ••—Apld. Beard v. Egerton (1846), 3 C. B. 97. 
Mentd. Cocks v. Purday (1848), 5 C. B. 860; Boosey 
v. Purday (1849), 18 L. J. Ex. 378 ; Boosey v. Jefferys 
(1851), 6 Exch. 580 ; Jefferys v. Boosey (1854), 4 H. L. 
Cas. 819, ILL. 

91. .] — There is nothing to prevent an 

alien from receiving a grant of patent if the Crown 
thinks proper, either in his own name or that of 
another. — Heard v. Egerton (1846), 3 C. B. 97 ; 
15 L. J. 0. P. 270 ; 7 L. T. O. S. 228 ; 10 Jur. 043 ; 
136 E. R. 39. 

Annotation : — Mentd. Re Avery’s Patent (1887), 36 Ch. D. 
307, C. A. 

92. .] — Letters patent may be granted 

to an alien resident abroad for an invention com- 
municated to him by another alien also resident 
abroad. 

W., an alien resident .abroad, acted as agent of 
M. A Co., A applied for letters patent in England 
for an invention of the latter. He made the usual 
statutory declaration, which was filed with his 
petition. In it W. was described as an alien resi- 
dent abroad, A it was declared before H.B.M.’s 
consul at Frankfort : — Held : objection founded 
on these? facts was bad . — Re Wirth’s Patent 
(1879), 12 Ch. D. 303 ; 28 W. R. 329, C. A. 

93. Copyright — Copyright Act, 1709 (c. 21) — 
54 Geo. 3, c. 156.] — A foreign author, residing 
abroad, who composes A publishes his work abroad, 
has not, at common law, or under the above Acts, 
any copyright in England. Therefore, a person 
to whom he transfers abroad, by an instrument not 
under seal, but which is valid according to the law 
of that country, the copyright of the work in Eng- 
land, has no right of action against a British sub- 
ject who afterwards publishes the work in England. 
— Chappell (Ciiapple) v. Purday (1845), 14 M. A 
W. 303 ; 14 L. J. Ex. 258 ; 5 L. T. O. S. 206 ; 9 
Jur. 495. 

Annotations : — Consd. Cocks v. Purday (1848), 5 C. B. 860. 
N.F. Boosey v. Jefferys (1851), 6 Exch. 580. Held. Boosey 
r. Purday (1849), 18 L. J. Ex. 378 ; Jefferys x\ Boosey 
(1854), 4 H. L. Cas. 819, H. L. Mentd. Beard i*. Egerton 
(1846), 3 C. B. 97. 

94 . i .1 — The above Act of 1709 (as 

to copyright) must be construed as referring to 
British authors only. A British stat. must prim A 
facie be understood to legislate for British subjects 
only, A there are no special circumstances in the 
Act relating to authors leading to the notion that a 
more extended range was meant to be given to its 
enactments. When 1 say that the Legislature 
must primd facie be taken to legislate only f or its 
own subjects, I must be taken to include under the 
word “ subjects ” all persons who are within the 
Queen’s dominions A who thus owe to her a tem- 
porary allegiance. I do not doubt but that a 
foreigner resident here A composing A publishing 
a book here is an author within the Act ; he is 
within its words A spirit. I go further ; J t hink 
that if a foreigner, having composed but not having 
published a work abroad, were to come to this 
country A the week or day after his arrival were to 
print A publish it here, he would be within the pro- 
tection of the Act. But if at the time when copy- 
right commences by publication the foreign author 
is not in this country, he is not a person whose 
interests the stat. meant to protect (Lord Cran- 
worth, €.). 

An alien friend may possess any description of 
personal property in England, A maintain any 
action in respect of it applicable to the nature of 
the wrong. He may have a property in its nature 
incorporeal in his character A reputation A may 
maintain an action for verbal or written slander 
(Wightman, J.). — Jefferys v. Boosey (1854), 4 
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Sect . 0 . — Personal 'properly . SecL 7 : Su b-sect. 1«] 

H. L. Cas. 815 ; 3 C. L. R. 025 ; 24 L. J. Ex. 81 ; 23 
L. T. <). S. 273 ; 1 Jur. N. 8. 015 ; 10 E. 11. 081, H. L. 

Annotations : — Consd. Low v. Routledge (1864), 4 New Rep. 
401 ; Routledge v. Low (1868), L. R. 3 H. L. 100, H. L. ; 
Davidson v. Hill, 11901) 2 K. B. 606. Diftd. Krzus v. 
Crow's Nest Pass Coal Co., [1912] A. C. 590, P. C. Reid. 
Bouclcault v. Delafleld (1863), 1 Hem. & M. 597 ; Low u. 
Routledge (1865), 1 Ch. App. 42, L.JJ. ; Macleod v. A.-G. for 
New South Wales, [1891] A. C. 455, P. C. ; Adam v. 
British 8c Foreign S.S. Co., [1898] 2 Q. B. 430 ; Varesiek 
v. British Columbia Copper Co. (1906), 1 B. W. C. C. 446. 
Mentd. Buxton v. James (1851), 18 L. T. O. S. 134 ; 
Novello v. Sudlow (1852), 12 C. B. 177 ; Novollo v. James 
(1854), 5 De G. M. 8c G. 876, L.JJ. ; Shepherd v. Conquest 
.(1856), 17 C. B. 427 ; Walton v. Lavater (1860), 8 O. B. 
N. S. 162 ; Roade v. Conquest (1861), 9 C. B. N. S. 755 ; 
Austria r. Day (1861), 3 De G. F. & J. 217 ; Roado v. 
Conquest (1861), 9 C. B. N. S. 755 ; Cumberland v. 
Copeland (1861), 7 H. 8c N. 118 ; Cumberland v. Copeland 
<1862), 1 H. & C. 194, Ex. Ch. ; Gambart v. Ball (1863), 
8 L. T. 426 ; Morris v. Wright (1870), 5 Ch. App. 279, L. J. ; 
Boucicault v. Chatterton (1876), 5 Ch. D. 267, C. A. ; 
Layland v . Stewart (1876), 46 L. J. Ch. 103 ; Taylor v. 
Neville (1878), 47 L. J. Q. B. 254, C. A. ; Fairlic v. Boosey 
(1879), 41 L. T. 73, H. L. ; Caird v. Simc (1887), 12 App. 
Cas. 326, H. L. ; Tuck r. ITiester (1887), 19 Q. B. D. 629, 
C. A. ; Tuckt?. Continental Printing Co. (1887), 3 T. L. 11. 
661 ; Trade Auxiliary Co. r. Middlcsborough & District 
Tradesmen’s Protection Assocn. (1889), 40 Ch. D. 425, 
C. A. ; Labouchere v. Hess (1897), 77 L. T. 559 ; Walter 
.v. Lane (1900), 69 L. J. Ch. 699, H. L. ; Mansell v. Valley 
Printing Co., [1908] 1 Ch. 567 ; Monckton v. Gramophone 
Co. (1912), 106 L. T. 84, C. A. 

95. — . — Copyright Act, 1842 (c. 45).] — A 

'foreigner resident abroad may acquire copyright 
in England in a work that is first published by him 
.as author, or as author’s assignee, in England, 
which has not been made publici juris by a previous 
publication elsewhere. A contemporaneous pub- 
lication abroad does not defeat such right. 

By the law of Austria, which prevailed where A., 
the author of a musical composition, 8c B., his as- 
signee, were respectively domiciled, the author had 
a copyright, & such copyright might be assigned 
by word of mouth. A. assigned his right- to B., 8c 
B., before publication of the work, sold his copy- 
right to C. : — Held : there being a sale valid by the 
law of Austria, the country in which the sale took 
place, the interest of the author became vested in 
<C. before publication, so as to make him an 
assignee within s. 3 of the above Act, 8c to confer 
upon him a good deiivative t itle. — Cocks v. Pr rday 
{ 1848). 5 < ■. B. 800 ; 17 L. ,T. C. P. 273 ; 11 L. T. 
•O. S. 241 ; 12 Jur. 077 ; 36 E. R. 1118. 

Annotations: — Folld. Boosey r. Davidson (1849), 13 Q. B. 
257. Dbtd. & Distd. Boosey r. Purday (1849), 4 Excli. 145. 
Apid. Ollendorff v. Black ( 1 850), 4 Do G. 8c Sin. 209. Consd. 

J eff cry s v. Boosey (1851), 4 H. L. Cas. 819, n. L. Retd. 
Boosey v. Jefferys (1851), 6 Exch. 580. 

98. .] An alien author of a serial 

(tale, in course of publication in a foreign periodical 
magazine, by residing in British territory at the 
<late of the publication in England of the last few 
-chapters of the tale, which were first published 
there, acquires all the rights of a British subject in 
respect of the copyright of such chapters. — Low v. 
Ward (1868), L. If. 6 Eq. 415 ; 37 L. J. Ch. 841. 
Sec, now , Copyright Act, 1911 (c. 46). 

Payments to alien executors, guardians, trustees.] 
— See Executory 8c Administrators ; Infants & 
Children ; Trusts 8c Trustees. 


Sect. 7.— REAL PROPERTY AND CHATTELS 

REAL. 

Sub-sect. 1. — At Common Law. 

97. Right to acqulrejorfget — Houses for neces- 
sary occupation — Maintenance of action.] — Lands 


within the realm of England or houses (but for 
their necessary habitation only) alien friends can- 
not acquire or get, nor maintain any action, real 
or personal, for any land or house, unless the house 
be for their necessary habitation.— -C alvin’s Case 
( 1608), 7 Co. Rep. la; 2 State Tr. 559; Moore, 
K. B. 790 ; Jenk. 306 ; 77 E. R. 377. 

Annotations: — Reid. Collingwood v. Paco (1661), O. Bridg. 
410. Mentd. Parliament m Ireland, Case of (1613), 12 
Co. Rep. 110; R. v. Hampden (1637), 3 State Tr. 826 ; 
Man by v. Scot (1663), 1 Keb. 361 ; Thomas v. Sorrel 
(1672), 3 Keb. 143 ; Anon. (1678), Freem. K. B. 249 ; R. 
t\ Knowles (1693), 12 Mod. Rep. 55 ; R. v. Tucker (1694), 

1 Ld. Raym. 1 ; Loddington v. Kime (1695), 3 Lev. 431 ; 
Owen v. Saunders (1696), 1 Ld. Raym. 158 ; Clayton r. 
Kinaston (1697), 1 Ld. Raym. 419; Scott?. Sohawrtz (1739), 

2 Com. 677 ; Oinychund v. Barker (1744), 1 Atk. 21 ; It. r. 
Cowlo (1759). 2 Burr. 834 ; Campbell v. Hall (1774), 1 
('Owp. 204 ; Queen Caroline’s Claim to be Crowned (1821), 

1 St. Tr. N. S. 949, P. C. ; Ruding v. Smith (1821), 2 Hag. 
Con- 371 ; Jephson v . Riera (1835), 3 Knapp, 130, P. C. ; Lane 
v. Bennett (1836), 1 M. 8c W. 70 ; LyonR Corpn. v. East India 
Co. (1836), 1 Moo. lnd. App. 175, P. C. ; Birtwhistle v. 
Vardill(1840), 7 Cl. & Fin. 895, H. L. ; Brunswick v. Hanover 
(1844), 6 Beav. 1 ; Taylor r. BeRt (1854), 14 C. B. 487 ; 
ltittson v. Stordy (1855), 3 Kq. Rep. 1039 ; R. v. Lopez, 
R. r. Sattlcr (1858), Dears. & B. 525, C. C. R. ; Ex p. 
Anderson (1861), 3 E. & E. 487 ; Ex p. Brown (1864), 
5 B. & S. 280 ; Low v. Routledge (1865), 1 Ch. App. 42, 
L.JJ. ; The Franconia (1876), 2 Ex. D. 63, C. C. It. : De 
Goer r. Stone (1882), 22 Ch. I). 243 ; Re Stepney Petn.. 
Isaaesou r. Durant (1886), 17 Q. B. D. 54 ; Re Johnson, 
Roberts v. A.-G., [1903] 1 Ch. 821; Gibson i\ Gibson, 
[1913] 3 K. B. 379 ; R. r. Speyer. I191G] 2 K. B. 858, 
C. A. ; Bowman v- Secular Soc., [1917] A. C, 406. H. L. ; 
Tingley v. Miillcr, [1917] 2 Ch. 144, C. A. ; Rodriquez r. 
Speyer (1918), 119 L. T. 409, H. L. ; R. r. Francis, [19181 
1 K. B. 617. 

98. Right to purchase— For benefit of Crown.] — 

Where the cestui que trust of an estate is an alien, 
the trust- belongs to the King, for an alien has no 
capacity to purchase but for the King’s use. — 
A.-G. v. Sands (1090), 3 Rep. Ch. 33 ; Hard. 4 88 ; 
Note. 130 ; Freem. Ch. 129 ; 21 E. 1L 720. 

Annotations : — Apld. A.-Q. r. Duplessis (1752), Park. 144. 
Consd. Burgess v . Wheate (1757-59), 1 Eden, 177. Dbtd. 
Ritt8on v. Stordy (1855), 3 Sm. & G. 230. Consd. Barrow 
v. Wadkin (1857), 24 Beav. 1. Refd. Sharp v. St. Sauveur 
(1871), 7 Ch. App. 343, LC. Mentd. Downes v. Morris 
(1844), 13 L. J. Ch. 337. 

99. .] — An alien is capable of taking 

by purchase ; by that is meant a conveyance at 
common law, or any other kind of purchase, but 
it is for the benefit of the Crown (Lord Hard- 
wicke, C.). — Burk v. Brown (1742), 2 Atk. 397 ; 
20 E. R. 040. 

Annotation : — Apld. Barrow* v. Wadkin (1857), 24 Beav. 1. 

100. Not for own benefit.] — An alien can 

take land whether by grant, conveyance or devise, 
hut he cannot hold it for his own benefit. — Knight 
v. Duplessis (1751), 2 Ves. Sen. 300; 28 E. R. 
230. 

Annotations: — Mentd. Burges v. Lamb (1809), 16 Ves. 174; 
Doshw r ood v. Magniac, 11891] 3 Ch. 306, C. A. 

101. Right to take by descent.] — R., an 

antenatus of Scotland, had issue four sons — Robert, 
Nicholas, John, George, who were also antenati , 
being horn in Scotland in the time of Queen Eliza- 
beth. Robert had issue three daughters ; Nicho- 
las had issue two sons, Patrick & William, horn in 
England ; John had no issue ; George had issue 
a son, John. John became Earl of Holderness, & 
both he & George were naturalised by Acts of 
Parliament, which pave them the right of inherit- 
ance to ancestors lineal & collateral as fully as if 
they had been natural-horn subjects in England, 
George being naturalised before he had issue. John 
bv his will devised lands in England to the heir of 
Nicholas. John & George died, Nicholas dying 
after the making of John’s will. Patrick entered 
as the heir of Nicholas, & John claimed the lands 

7, SUB-SECT. 1. 


PART II. SECT 

101 i. Right to take by descent — Or courtesy .] — An alien cannot take by act of law, e.g., by descent or courtesy.- 
Oumoncelv. Dumoncel (1848), 13 I. Kq. It. 92. — IR. 
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against him : — Held: (1) the devise was void be- 
cause Nicholas was alive & none could be heir to a 
living person ; (2) Nicholas being an alien could 
not have an heir in England, <fc hence Patrick had 
no title ; (3) the naturalisation of Nicholas in Ire- 
land by enactment of the Parliament holden 10 
Car. 1, in Ireland, that all persons of the Scottish 
nation should be reputed the King’s natural sub- 
jects to all intents, constructions, & purposes of 
that his realm of Ireland as if born there, did not 
naturalise him in England so as to make him in- 
heritable to lands in England ; (4) (in Ex. Ch.) by 
virtue of the Acts of Naturalisation John & George 
were inheritable to one another, notwithstanding 
they traced descent from their father who was an 
alien, & the lands did not extend ; (5) John, the 
son of George, took by descent. — Collinowood v. 
Pace (1604), 1 Vent, 413; O. Bridg. 410; 1 Sid. 
193 ; 1 Lev. 59 ; 80 E. R. 202. 

Annotation s : — Consd. Kynnalrd v. Leslie (1866), L. R. 1 
C. P. 389. Refd. Thornby v. Fleetwood (1720), 1 Stra. 
318 ; Scot v. Schawrtz (1739), 2 Com. 677 ; Birt whistle v. 
Vardill (1840), 7 Cl. & Fin. 895, H. L. ; Do Geer v. Stone 
(1882), 22 Ch. D. 243. Mentd. Black borough v. Davies 
(1700), 1 Ld. Itaym. 684 ; Cowper v. Cowper (1734), 2 
P. Wms. 720 ; Evelyn v. Evelyn (1753), Amb. 191 ; 
Ferrer’s Case (1760), 1 Bro. C. C. 373 ; Doe d. Duroure v. 
Jones (1791), 4 Term Ron. 300 ; Doe d. Winter v. Pcrratt 
(1826), 5 B. & C. 48 ; Lyons Corpn. v. East India Co. 

( 1 836), 1 Moo. Ind. App. 175, P. C. ; Doe d. Winter v. Perratt 
(1843), 9 Cl. & Fin. 606, H. L. ; Taylors v. Carpenter 
(1847), 9 L. T. O. 8. 514 ; R. v. Manning (1849), 2 Car. Sc 
Kir. 887, C. C. R. ; Kittson v. Stordy (1855), 3 Eq. Rep. 
1039 ; Muggioton v. Barnett (1856), 1 H. & N. 282 ; lie 
Hawkins, Ex p. Official Receiver, r 1 8921 1 Q. B. 890, 
C. A. : K. v. Speyer, [1916] 2 K. B. 858, C. A. 

102. Alien son of alien disentitled — English 

son of denizen entitled.] — If an alien has issue an 
alien son, & the father be denizened in England, & 
after has a son born in England, the youngest son 
shall inherit the father’s land. — Craw (Crow) v. 
Ramsey (1070), Vaugh, 271 ; 2 Vent. 1 ; Cart. 
185 ; 2 Keb. 001 ; T. Jo. 10 ; 124 E. R. 1072. 

Annotation : — Mentd. Otway v. Ramsay (1825), 3 L. J. O. S. 
K. B. 210, n. 

103. -.] — The law will not enable 
an alien by act of his own, either first to transfer by 
hereditary descent, for the alien dying, having 
since a denizen bom, the land will not descend, or 
secondly to take by an act in law, for the law qvoci 
nihil fruslra facit will not give him an inheritance 
or freehold by act in law, for he cannot keep it. 
If the eldest son be an alien, the law takes no notice 
of him. A, therefore, as he shall not take by descent 
so he shall not impede the descent to his younger 
brother. . . . Sir Edward Coke is of opinion that 
if an alien have two sons born in England & one die 
without issue, the other shall not inherit him. But 
l take the law to be the contrary (Hale, C.B.). — 
Collin (.wood v. Pace (1004), 1 Vent. 413 ; 1 Sid. 

1 93 ; 1 Lev. 59 ; 80 E. R. 202. 

Annotations: — Refd. Thornby v. Fleetwood (1720), 1 Stra. 
318 ; Scot v. Schawrtz (1739), 2 Com. 677 ; Birtwhistle v . 
Vardill (1840), 7 Cl. & Fin. 895, H. L. ; De Geer v. Stone 
(1882), 22 Ch. D. 243. Manta. Blackborough v. Davies 
(1700), 1 Ld. Raym. 684 ; Cowper v. Cowper (1734), 2 
P. Wms. 720 ; Evelyn r. Evelyn (1754), 3 Atk. 762 ; 
Ferrer’s Case (1760), 1 Bro. C. C. 373 ; Doe d. Duroure v. 
Jones (1791), 4 Term Rep. 300 ; Doe d. Winter v. Perratt 
(1826), 5 B. & C. 48 ; Lyons Corpn. v. East India Co. 
(1836), 1 Moo. Ind. App. 175, P. C. ; Doe d. Winter t?. Perratt 
(1843), 9 Cl. & Fin. 600, H. L. ; Taylors v. Carpenter 
(1847). 9 L. T. O. S. 514 ; R. v. Manning (1849), 2 Car. & 
Kir. 887, C. C. R. ; Rittson v. Stordy (1855), 3 Eq. Rep. 
1039 ; Muggleton v. Barnett (1856), 1 H. & N. 282 ; 
Kynnaird v. Leslie (1866), L. R. 1 C. P. 389 ; lie Hawkins, 
Ex p. Official Receiver, [1892] 1 Q. B. 890, C. A. ; R. v. 
Speyer, [1916] 2 K. B. 858, C. A. 

104. .] — If a man has issue two 
sons & the eldest be an alien, the law takes no 

108 I. Eight to take dower — Wife of 
naturalised alien entitled to dower .} — 

White v. Laino (1852), 2 C. P. 186. — 

CAN. 


notice of him, &, as he shall not take by descent 
himself, so he shall not impede the descent to his 
i younger brother on -supposition that he may have 
| issue a natural born subject (Fortescue, J.). 

Suppose a man lias two sons, the eldest an alien 
& the other a denizen, in that case the estate 
shall go to the youngest, because the other is dis- 
abled (Pratt, C..T.). — Thornby v. Fleetwood 
(1720), as reported in 1 Stra. 318 ; 93 E. R. 544 ; 
(iffd. 5 Bro. Pari. Cas. 374. 

Annotations : — Mentd. Ratcliffe’s Case (1719), 1 Stra. 267 ; 

Mallom v. Bringloe (1738), Willes, 75 ; Jones v. Meredith 

(1739), 2 Com. 661 ; Shrewsbury v. Scott (1859), 6 C. B. 

N. S. 1. 

105 . Discovery to ascertain fact of alien- 
age.] — When Papists were disabled from acquiring 
land, discovery wopld not lie to ascertain the fact 
of a landowner being a Papist, for there was no 
rule better established in the Ch. Ct. than that a 
man should not be obliged to answer what might 
subject him to the penalty of an Act of Parliament. 
It was otherwise with the case of an alien or bas- 
tard, both of whom were incapable, by the general 
laws of the realm, to inherit. — Smith v. Read (1737), 
West temp. Hard. 16 ; 2 Eq. Cas. Abr. 378 ; 1 
Atk. 526 ; 22 E. R. 322. 

Annotations: — Apld. A.-G. v. Duplessis (1752), Park. 144. 

Refd. Jones v. Meredith (1739), 2 Com. 661 ; Sloman v. 

Kelly (1840), 4 Y. & C. Ex. 169 ; Adams v. Batley (1887), 

35 W. R. 437. Mentd. Harrison v . Southcote (1751), l 

Atk. 528. 

106. — — Son of English mother & alien father 
excluded.] — The son of an alien father & English 
mother, born out of the King’s allegiance, cannot in- 
herit to his mother in England. — I)oe d. Duroure 
r. Jones (1791), 4 Term Rep. 300 ; 100 E. R. 1031. 

Annotations : — Refd. De Geer t\ Stone (1882), 22 Ch. D. 243. 

Mentd. Cottercll V. Dutton (1813), 4 Taunt. 826 ; Tolson 

v. Kaye (1822)^6 Moore, C. P. 542 ; Rhodes v. Smethurst 

(1840), 6 M. & W. 351 ; R. r. Speyer (1916), 85 L. J. K. B. 

1626, C. A. 

107 . Real property descending on English 
wife of alien — Settlement on husband.] — On the 

marriage of S., an English lady, with C., a foreigner, 
certain reversionary stock to which the wife was 
entitled was settled in trust for the husband & wife 
for life, then for their children, with trusts over, & 
certain reversionary real estates of the wife were 
conveyed to trustees to sell, & the proceeds were 
settled in the same way as the reversionary stock. 
The settlement contained a declaration by the 
parties that all real & personal estate which should 
come to the wife during coverture should be settled 
on the same trusts as were declared of the rever- 
sionary stock, & the husband covenanted to do all 
acts, either alone or with the concurrence of the 
wife, necessary for so settling such property. He 
continued an alien, & two of the children of the 
marriage were aliens born, the others English-born. 
Certain real estates came to the wife during cover- 
ture by descent : — Held : (1) they were bound by 
the trusts of the settlement declared concerning the 
reversionary stock ; (2) as a settlement in specie 
would defeat the common object of the parties by 
giving interests to the husband & foreign-born 
children in land which they could not hold, the 
property ought first to be sold Ac the purchase- 
money settled. — Masters v. De Croismar (Mar- 
quis) (1848), 11 Beav. 184 ; 17 L. J. Ch. 460 ; 11 
L. T. O. S. 530 ; 12 Jur. 702 ; 50 E. R. 787. 

108 . Right to take dower — Alien wife of English 
husband.] — A Frenchwoman marrying an English- 
man continues an alien & is not entitled to dower. — 
Du Bouchet (Marquis) v. Claims on France 


108 ii. .] — The widow of an alien 108 iii. Plea of alien ni — How re- 

is entitled to dower in land, of which her plication pleaded .] — Robinet v. Lewis 
husband has been seised during his (1829), Dra. 44. — CAN. 
lifetime. — Davenport r. Davenport 
(1858), 7 C. P. 401.— CAN. 
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Sect. 7 . — Real property & chattels real: Sub- 
sects ♦ 1 &' 2.] 

Oomrs., I)e Conway’s (Countess) Case (1834), 

2 Knapp, 304 ; 12 E. R. 522, P. 0. 

Annotation : — Folld. De Wall’s Case (1848), 6 Moo. P. C. C. 
216, P. C. 

109. .] — At common law an alien 

woman married to an Englishman is incapable of 
taking dower. — De Wall’s (Count) Case (1848), 

0 Moo. P. C. C. 210 ; 12 Jur. 145 ; 13 E. R. 000, P. C. 

110. Right to take by devise.]— Devise to an heir 
of an alien is void. — Collingwood v. Pace (1004), 

1 Vent. 413 ; 1 Lev. 59 ; O. Bridg. 410 ; 1 Sid. 193 ; 
80 E. R. 202. 

Annotations: — Apprvd. Doe d. Duroure v. Jones (1791), 4 
Term Rep. 300. Held. Thomby v. Fleetwood (1720), 1 
Stra. 318 ; Scot. v. Seliawrtz (1739), 2 Com. 677 ; Lyons 
Corpn. v. East India Co. (1836), 1 Moo. Ind. App. 175, 
P. C. ; Birtwhistle v. Vardill (1840), 7 Cl. A Fin. 895, H. L. ; 
De Geer v. Stone (1882), 22 Ch. D. 243. Mentd. Black - 
borougk v. Davis (1701), 1 P. Wms. 41 ; Cowper v. Cowper 
(1734), 2 P. Wms. 720 : Evelyn v. Evelyn (1753), Amb. 
191 ; Ferrer’s Case < i 7 60), 2 Eden, 373 ; Doe d. Winter v. 
Perratt (1826). 5 B. & C. 48 : (1843), 9 Cl. & Fin. 606, 
H. L. ; R. v. Marinins: (1849), 2 Car. & Kir. 887 ; Rittson v. 
Stordy (1855), 3 Eq. Rep. 1039 ; Muggleton t?. Barnett 
(1856), 1 H. & N. 282 ; Kynnaird v. Leslie (1866), L. It. 
1 C. P. 389 ; Re Hawkins, Ex p. Official Receiver, [1892J 
1 Q. B. 890, C. A. ; R. r. Speyer, [1916J 2 K. B. 858, C. A. 

111. Licence.] — An alien had enjoyed a 

pension in Holland, but fell into disgrace, A it was 
withdrawn, whereupon he sought refuge in Eng- 
land. By grant from the King he was enabled 
to take land. A devise was made to him “ during 
his exile from his own native country ” with a 
limitation over if he was restored to his country or 
died. War broke out between England A Holland, 
but peace was afterwards concluded. The alien 
continued to reside in this country, although 
there was no impediment to his return to Holland, 
save that there was no offer of kindness to him A 
liis pension was disposed of to another : — Held : 
no such alteration in his condition as to amount to 
a restoration to his country A determine the 
devise. — Paget (Pagit) v. Vossiits (1077), 2 Mod. 
Rep. 223 ; 2 Lev. 191 ; 1 Vent. 325 ; T. Jo. 73 ; 

3 Keb. 749, 779, 842 ; 1 Eq. Cas. Abr. 195 ; 80 
E. R. 1039. 

112. Not for own benefit.] — Knight v. 

Duplessis, No. 100, ante. 

113. Mixed fund.] — A testator by his will 

directed all his property to be sold A converted 
into money, A, after charging this mixed fund 
with his debts A legacies, gave the residue to aliens 
resident abroad, one of whom was his heir-at-law T : 
— Held : (1 ) the interest in land A the pure personal 
estate must respectively be valued A bc»ar their 
proportions of the debts A legacies ; (2) the residue 
of the interest in land belonged to the Crow T n, the 
devisees being aliens A incapable of holding the 
lands devised to them.— Fourdrin v. Oowdky 
(1834), 3 My. A K. 383 ; 3 L. J. Ch. 171 ; 40 E. R. 
140. 

Annotations : — Distd. & N.F. De Hourmelin v. Sheldon 
(1838), 1 Beav. 79. In Eourdrin v. Oowdey there was no 

110 i. Right to take by devise.} — Testa- 
tor devised his property generally to his 
wife, an alien, for life, remainder to his 
children, who filed a bill to set aside the 
sale : — Held : the A.-G. was properly 
made a deft, in respect of the wife's 
interest-, though no office was found. — 

Murphy r. O’Shea (1845), 8 I. Eq. R. 

329 ; 2 Jo. & Lat. 422.— IR. 

115 i. Right to hold land — English rule 
excluded.} — The English law incapaci- 
tating aliens from holding real proi»erty 
to their own use, & transmitting it by 
descent or devise, has never been intro- 
duced into the East Indies so as to 
create a forfeiture of lands held in 
Calcutta or the Mofussil by an alien, & 
devised by a will executed according to 
Btat. Frauds for charitable purposes. — 

Lyons Corpn. v. East India Co. (1837), 


estate devised to trustees for the purpose of enabling them 
to sell & convey, but only a direction to the exors. to sell ; 
& the circumstances afforded a ground for the decision 
which does not exist in the present case (Lord Lang- 
dale, M.R.). Distd- Du Hourmelin r. Sheldon (1839), 4 
My. & Cr. 525. The principles upon which Sir J. Leach 
proceeded, assuming them to bo well founded, cawiot 
govern the present case (Lord Cottenham, C.). Reid. 
Barrow v. Wadkin (1857), 24 Beav. 1. Mentd. A.-G. v. 
Southgate (1842), 12 L. J. Ch. 147 ; Boughton v. Boughton, 
Boughton v. James (1848), 1 H. L. CaB. 406, H- L-; Fairer v. 
Park (1876), 3 Ch. D. 309. 

114 . ,] — A testatrix devised a real 

estate to trustees upon trust to sell, A to divide 
the produce of the sale amongst certain persons, 
some of whom were aliens. The estate was sold 
under a decree of the ct. : — Held : the Crown was 
not entitled to those shares of the produce of the 
sale w r hich were payable to the aliens. — Du 
Hourmelin v. Sheldon (1839), 4 My. A Cr. 525 ; 
9 L. J. Ch. 25 ; 4 Jur. 110 ; 41 E. R. 203 ; affy. 
1 Beav. 79. 

Annotations : — Consd. Barrow r. Wadkin (1857). 24 Beav. 1. 
Retd. Talbot V. J overs (1917), 117 L. T. 430, C. A. Mentd. 
Green v. Pulsford (1839), 2 Beav. 70. 

115. Right to hold land — Seisin of alien to uses.] 

— Held : a feoffee, who w r as an alien, could not be 
seised to a use, since lie w T as not compellable to 
perforin the confidence. — D illon v. Fraine (1595), 
as reported in Poph. 70 ; 79 E. R. 1185. 

116. Alien cestui que use — No distinction 

between copyhold & freehold.] — Held : (1) an ali‘‘n 
cestui que use could not at common law compel the 
feoffees to execute the use, A though the King was 
entitled to the use, he could not seize the land 
itself at law r , but might have a decree in equity ; 
(2) it was immaterial that the land was copyhold. — 
R. v. Holland (1047), Aleyn, 14 ; 82 E. R. 889. 

117. Discovery to ascertain fact of alien- 

age.] — By the known law' of the land no alien born 
can take by grant, devise, or other purchase, any 
freehold or chattels real for his own benelit. but 
can A does, in such cases, take for the benefit of 
the Crowrn ; yet, this disability being neither a 
penalty nor forfeiture, the alien cannot demur to 
an information filed for discovering the place of 
his birth in order to establish the fact of alienage. — 
Duplessis v. A.-fJ. (1753), 1 Bro. Pari. (’as. 115 ; 
1 E. R. 058; affy. A.-(«. r. Duplessis (1752), 
Park. 144. 

Annotations : — Consd. Barrow r. Wadkin (1857), 24 Beav. I. 
Reid. Kittson v. Stordy (1855), 3 Eq. Rep. 1039. Mentd. 
Finch t?. Finch (1752), 2 Vos. Soil. 491 ; Muckiest on v. 
Brown (1801), 6 Ves. 52 ; Stiekland v. Aldridge (1804), 
9 Ves. 516; Podmore v. Gunning (1836), 7 Sim. 644 ; 
Wallgravc v. Tebbs (1855), 2 K. A J. 313. 

118 . Allen husband — Seisin in right of 

wife.] — In ejectment on the demise of (». M. A S. 
his wife, J. C., A. S. A E. his wife, S. B. A A. his 
wife, the female lessors of pit f. made out their title 
as co-heiresses of J. C. E.’s husband was an 
Egyptian, but no evidence could be given that- bis 
first name was A. The judge, at the trial, having 
allowed the record to be amended by striking out 
the name of A. : — Held : the fact that A. S. was an 

b. Right to ludd <(' dispose.] — - In - 
struinent of trust- by D., an alien, 
to hold land unto trustees A their heirs, 
to the use of his wife for her life, 
remainder to the use of the trustees, 
their heirs & assigns, to the use of the 
lawful children of D., of the body of bis 
wife begotten, A the heirs of their 
respect’ ve bodies, in equal Hlmres as 
tenants in common : — Held : the con- 
vevanee, being made by an alien, was 
of ho effect. — Re Douykre, Exp. Bell 
(1853), 1 Q. H. C. R. 91.— AUS. 

e . py trill.] — An alien's wife 

can, by will, dispose of her chattels 
real, situated in the United Kingdom, 
as a femme sole. — In the Goods of 
Chateauvillard (1863), 8 Ir. Jur. 197. 
— IR. 


1 Moo. Ind. App. 175 1 Moo. 1\ C. C. 

175 ; 3 .State Tr. N. S. 647 ; 18 E. II. 
66, P. C. —IND. 

119. Alien cestui que trust — 

Enforcement of trust for benefit of Crown.} 
— A conveyance to an alien vests a legal 
estate in him until office found, & a 
conveyance in trust for him vests in 
him an equitable estate, until the Crown 
establishes its right by information in 
equity. — D itmoncel v. I). (1848), 13 
1. Eq. R. 92.— IR. 

a. Onus on party setting up alien- 
age .] — The law requires strict proof 
from the parties who set up an alienage 
as against title. Semble : it is not com- 
petent to a party, who goes in under a 
contract to purchase, to avail himself of 
the defence of alienage. — Williams v. 
Myers (1871), 2 N. S. D. 157.—CAN. 
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alien would not prevent the lessors of pltf. from 
recovering in the ejectment, as he was at the most 
only seised in right of his wife, a British subject. — 
Doe d. Miller v. Rogers (1844), 1 Car. A Kir. 390. 

119. Alien cestui que trust — Enforcement 

of trust for benefit of Crown.] — Semblc : where a 
cestui que trust of land was an alien, the Crown was 
not entitled to the benefit of the trust. — Burney v. 
Macdonald (1845), 15 Sim. (3 ; 6 L. T. O. S. 1 ; 
9 Jur. 588 ; 60 E. R. 518. 


Annotations Refd. Barrow v. Wadkin (1857), 24 Beav. 1 
Mentd. Sharp v. St. Sauveur (1871), 7 Ch. App. 348, L. C. 
He Stead, Witham v. Andrew, [1900J 1 Ch. 237. 


120. Intestacy on failure of trust.] 

; — A testator, who died in 1827, by will made 
in 1826, devised real estate to trustees, in trust 
to convey it “to the heir-at-law of my heir- 
at-law now in America.” Testator had a nephew 
Jiving in America, who was an alien, A who, but 
for being an alien, would at the date of the 
will have been testator’s heir presumptive, A 
would on his death have been his heir-at-law. 
This nephew died in 1833, leaving a son, also 
an alien : — Held (Stuart, V.-C.) : (1) the great- 
nephew was the person designated by the will, 
but being an alien, he could not take under the 
trust ; (2) the Crown had no equity to take the 
benefit of a trust in favour of an alien ; (3) the 
trustees could not hold for their own benefit, A 
the person who would have been entitled in case 
of an intestacy was entitled; (4) (on appeal) there 
was an intestacy as to the equitable interest in the 
devised real estate, A the decree must, be affirmed 
on this ground, without any reference to the 
question whether the Crown could claim the 
benefit, of a trust declared in favour of an alien. — 
Kittson v. Stordy (1856), 2 Jur. N. S. 410; 
4 \V. ft. 138, L.JJ. ; afftj. (1855) 3 Sm. A G. 230. 

Annotations Barrow v. Wadkin (1857), 24 Beav. 1 ; 

Sharp v. St. Sauveur (1871), 7 Ch. App. 343, L. C. 


121. — Held: the ct. would 

enforce for the benefit of the Crown a trust of real 
estate created in favour of an alien, A the devise 
being valid, & there being a cestui que trust, who 
could take but not hold, the Crown became entitled 
beneficially, A not the trustee or heir-at-law. — 
Barrow v. Wadkin (1857), 24 Beav. 1 ; 27 L. J. 
Ch. 129 ; 29 L. T. O. S. 320 ; 3 Jur. N. S. 679 ; 
5 W. K. 695 ; 53 E. R. 257. 

Annotation : — Folld. Sharp v. St. Sauveur (1871), 7 Ch. App. 
343, L. U. 


122. — .] — Lands were conveyed in 

Mar., 1862, by two tenants in common, L. A: S., 
to a trustee upon trust, to sell A to hold the proceeds 
in trust for L. A S. in equal shares, A as to the 
share of S. for her separate use. The indenture 
contained powers of exchange A partition ; A it 
was declared that until the sale the trustee should 
hold the lands upon trust as to one moiety for L., 
A as to the other moiety for S. for her separate use. 
In Apr., 1862, it was agreed that the trustee should 
allot the lands described in the first schedule to L., 
A those described in the second schedule to 8., 
A should stand possessed of the allotments upon 
the same trusts as were by the deed of Mar., 1862, 
declared of the respective moieties, but without 
prejudice to the powers vested in the trustee by 
that indenture. 8. was a married woman, A her 
husband was an alien. By her will, made in Aug., 


1862, she gave all her landed property situated at 
E., being her allotment under tne agreement of 
Apr., 1862, which still remained unsold, to her 
husband for life, with remainder over : — Held : 
(1) the trust for sale had been put an end to by the 
agreement of Apr., 1862, A the property passed 
as real estate under the will of 8. ; (2) the Ct. of 
Ch. would enforce in favour of the Crown a trust 
of land for an alien created before Naturalisation 
Act, 1870 (c. 14). 

The law does not recognise the possibility of 
an alien acquiring real estate by act of law ; for 
instance, an alien cannot take as heir or as dowress, 
the reason assigned being that th'e law would not 
do so useless a thing as to cast that on a person 
which he cannot hold ; but at the same time it 
is undisputed law that gifts may be made to aliens 
by will, or feoffment, use, covenant to stand seised, 
or the like, so that a purchase may undoubtedly 
be made by an alien in his own name, or may bo 
made in trust for him. In that state of tilings the 
law says that the title or interest so acquired shall 
be held, not for his own use, but for the use of the 
Crown ; so that if it be a legal estate he holds it 
until office found for the Crown, A when office is 
found that act relates back to the time when the 
estate vested in the alien, A then it becomes vested 
in the Crown (Lord Hatherley, C.). — Sharp r. 
St. Sauveur (1871), 7 Ch. App. 343 ; 41 L. J. Ch. 
576 ; 26 L. T. 112 ; 20 W. R. 269, L. C. 

Annotations : — Apld. l)e Geer v. Stone (1882), 22 Ch. D. 

243. Mentd. Perry v. Eames, Salaman v. Eames, Mercers' 

Co. v. Eaines, [1891] I Ch. 658 ; He Grimtliorpe> Beckett v, 

Grimthorpe, [1908] 1 Ch. 666. 

123. Vesting order — Correction of mistake 

in.] — By an order made under Trustee Act, 1850 
(e. 50), real estate was inadvertently vested in an 
alien. The ct. declined varying the order, by in- 
serting the name of a natural-born subject, without 
the consent of the Crown, but the order was made 
upon are-hearing. — He Giraud (1861-3), 32 Beav. 
385 ; 9 Jur. N. 8. 862 ; 11 W. R. 607 ; 55 E. 1L 151. 

Effect of Naturalisation Act, 1870 (c. 14-).] 

— Sec No. 129, post. 


Sub-sect. 2. — Under Statute. 

Sec note, p. 121, ante. 

124. Right to take by descent — Children of 
natural-born subjects — British Nationality Act, 
1730 (c. 21) — British Nationality Act, 1772 (c. 21).] 
— A., by birth an Englishman, emigrated to the 
United States of America in 1784, after the recogni- 
tion of their independence by the Treaty of 1783, 
A took the oaths of obedience to the American 
Govt. A of abjuration of all other allegiance. In 
1787 he married an American woman, A a son of 
that marriage, B., was born in the United States of 
America. B. had a son, C., also born in America, 
out of the (Queen’s dominions : — Held : (1) C. was 
capable of inheriting real estate as a British subject 
within the above Acts ; (2) under the above Act of 
1772 a party would be allowed a reasonable time 
after his title had accrued to do the acts required by 
the Act ; (3) the privileges which the above Acts 
conferred were privileges of the children, A not of 
the father, A acts intended by a British-born sub- 
ject to have the effect of acts of abandonment or 


PART II. SECT. 7, SUB-SECT. 2. 

124 i. Right to take by descent — 
Children of natural-bom subjects — 
British Nationality Act , 1730 ( c . 21)— 
British Nationality Act , 1772 (c. 21). j — 
A domiciled citizen of the United States, 
who had been born in America after 
the Treaty of Independence, was an 


heir-substitute of entail to a Scotch 
estate. His father was born in the 
British dominions in America before 
the war, & his grandfather was born in 
Scotland, having subsequently estab- 
lished himself in America. Both the 
father & grandfather adhered to the 
United States as their country after the 
Treaty, & lived & died citizens of the 


States. The succession to the Scotch 
estate having opened to the heir-sub- 
stitute : — Held: (1) he was incapable 
from alienage of inheriting ; (2) his 
incapacity as an alien was not removed 
by the above Acts or by the American 
Treaty of 1794. — Dundas r. Dundas 
(1839), 2 DunJ. (Ct. of Sess.) 31.— 
SCOT. 
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Sect. 


7 . — Real 'property ci’ chattels real: Sub - 
8 . Part III . Sect . 1 : Subject 1.1 


abjuration of his rights in that character did not 
deprive his children of the benefit of the above 
Acts, unless such acts brought them within the dis- 
qualifying provisions of those statutes. — Fitch t’. 
Weber (1847), 6 Hare, 51 ; 17 L. J. Oh. 73 ; 10 
L. T. O. S. 284 ; 12 Jur. 70 ; 07 E. It. 1077. 

Annotation : — Reid. Re Bourgoise (1889), 41 Ch. D. 310, C. A. 

125. British Nationality Act, 1772 

(c. 21).] — The words in s. 3 of the above Act are to 
be read “ aliens’, duties, customs & impositions,” 
not “ aliens, duties, customs, & impositions.” The 
grandchild of a natural-born subject, born out of 
the Queen’s allegiance, is entitled to the benefit of 
that stat. in regard to holding lands as a natural- 
born subject, although he has not complied with 
the formalities specified in the above sect. — Barrow 
v. Wadkin (1857), 24 Beav. 327 ; 27 L. J. Oh. 129 ; 
53 E. B. 384. 

Annotation : — Mentd. Sharp v. St. Sauvcur (1871), 7 Ch. App. 

343, L. C. 

126. American citizens — 37 Geo. 3, c. 97 — 

Treaty of 1794.]— Under a treaty of 1794 between 
Gt. Britain & America & 37 Geo. 3, c. 97, American 
citizens, who held lands in Gt. Britain on Oct. 28, 
1795, A: their heirs & assigns, are at all times to be 
considered, so far as regards these lands, not as 
aliens, but as native subjects of Gt. Britain. — 
Hutton v. Sutton (1830), 1 Russ. &M. 603 ; 8 L..T. 
O. S. Ch. 161 ; 39 E. R. 255. 

Other eases under the Treaty of 1794, see Nos. 22, 
124, 121 i., ante. 

127. Right to take leases— Alien artiflcers-^32 
Hen. 8 , c. 16.] — If an alien artificer takes possession 
of a dwelling-house under an agreement, in writing, 
which provides for the granting of a future lease, 
the instrument being illegal under the above Act, 
the lessor may enter at any time & eject the 
tenant, although the instrument do not amount 
to a lease. — Lapierre v. M’Intosh (1839), 9 Ad. & 
El. 857 : 1 Per. & Dav. 629 ; 8 L. J. Q. B. 112 ; 3 
Jur. 123; 112 E.R. 1439. 

128. .] — The above Act does not 

make void an assignment of a lease to an alien 
artificer, for if the Act were extended to the case of 
an assignment of a lease, then the lessor, without any 
fault of his, would lose his remedy against the 
assignee. — Wootton r. Hteffenoxi (1843), 12 M. 
& W. 129 ; 13 L. J. Ex. 72 ; 2 L. T. O. 8 . 151 ; 152 
E. R. 1139. 

129. Right to hold & dispose— Naturalisation 
Act, 1870 (c. 14).]— The object of the above Act 
was only to remove the disabilities of alienage as 
regards the holding & disposing of property. 
According to the common law aliens could acquire 
real property in England by purchase, but could 
not hold it against the Crown. The Act enabled 
them to hold it against the Crown & to dispose of it. 
But. notwithstanding the words “ in the same 


manner in all respects as by a natural- born British 
subject,” it did not confer upon aliens particular 
privileges given by a former Act to British subjects. 
Hence a will made according to English law by an 
alien domiciled abroad, but whose domicil of origin 
was English, was not entitled to the protection 
given by Wills Act, 1861 (c. 114), to such a will when 
made by a British subject. — Bloxam v. Favre 
(1884), 9 P. I). 130 ; 53 L. ,T. P. 20 ; 50 L. T. 766 ; 
32 W. R. 673, C. A. 

Annotations: — Refd. In the Goods of Huber, [189G] P. 209. 
Mentd. In the Goods of Groos, [1904] P. 209. 


Sect. 8.— RIGHT TO HOLD OFFICE AND 

FRANCHISE. 


130. Benefice — Entitled at common law.] — By the 

common law an alien was capable of a benefice in 
England, for the church is one throughout the 
whole world ; but at this day that cannot he with- 
out the King’s licence. — A non. (1469), Jenk. 130 : 

145 E. R. 91. „ T _. 

131 . Contrary to statute.] — If the King 

present a Frenchman or a Spaniard, they shall not 
hold the benefice within this realm, for that is con- 
trary to a special Act of Parliament (Cook, C.J.). 
Waller’s Case (1610), Godb. 179 ; 78 E. R. 109. 

132. Civil office of trust — Constable of London 
ward.] — A foreigner was naturalised by an Act of 
Parliament, which provided he should not thereby 
be enabled to take any office or place of trust, 
either civil or military : — Held : the office of con- 
stable of a ward in London was a civil oft ice of 
trust, & a foreigner so naturalised was incapable _of 
holding it. — R. v. De Mierre (1771), 5 Burr. 2787 ; 
98 E. R. 463. 

Annotations Consd. Drevon v. Drevon (18G4), 34 L. J- Ch- 
129. Refd. P. t\ Manning (1849), 2 Cur. & Kir. 88.. 
C. C. R. 

133. Churchwarden.] — An alien is disqualified 
from being elected to the office of churchwarden.- - 
Anthony v. Sroer (1789), 1 Hag. Con. 9. 

Annotations: — Apld. Adey v. Theobald [ (1836), , 1 Curt. 417. 
Consd. It. v. Sarum, [1916] 1 K. B. 466. Refd. Harrison i . 
Barrett (1876), Trist. 43. Mentd. Campbell v. Maund 
(1836), 2 Har. & W. 457, Ex. Ch. : Story r. Cork (1848). 
6 Notes of Cases, Supp. 33 ; Westerton v Davidson (18*>4), 
1 Ecc. & Ad. 385 ; St. Michael, Oxford (Church wardens) 
v. Luff (1858), 7 W. R. 20; Tear v. hreebody (1858), 
4 C. B. N. S. 228 ; R. v. St. Matthew b, Bethnal Green. 
Vestry (1875), 32 L. T. 558 ; It. v. Wimbledon L. B. (1882). 
8 O. B. D. 459. C. A. 


Executor.] — See Executors & Administrators. 

Guardian.]— See Infants & Children. 

134. Parliamentary franchise.] — In absence of 
evidence of naturalisation an alien is not entitled 
to vote. — Middlesex Election Cask (Barbre’s 
Case) (1804), 2 Peck. 118. 

135 , Denizen — Freehold acquired before 

grant.] — A foreigner to whom letters of denization 
had been granted : — Held : entitled to vote in 


125 i. British Nationality 

Act, 1772 (c. 21).] — Davies v. Lynch 
(1868), 4 I. R. C. L. 570.— IR. 

d. Right to take by devise — Children 
of natural -horn subjects — British Na- 
tionality Act , 1772 (c. 21).] — A., who was 
born in Ireland, emigrated to Spain, 
where he married a Spanish woman, by 
whom he had several children, the eldest 
of whom was born in 1808 & died in 
1845, leaving three sons. A. died in 
1847 intestate, leaving the three sons of 
J. (the eldest of whom, R., was his 
heir-at-law), his second son, F., & 
several other children & grandchildren 
him surviving. A. had been In posses- 
sion, by receipt of rent, of certain lands 
In Ireland up to the time of his death. 
In 1864, F. died, having made a will, 
whereby he devised the lands to a 


daughter of A., & two children of 
another daughter of A. by a Spanish 
husband. In ejectment by the devisees 
of F. for the recovery of the possession 
of the lands, none of pltfs. having com- 
plied with the above Act, s. 3 : — Held : 

( 1 ) pltfs. were entitled to recover ; 

(2) tne Act of Union had extended to 
Ireland 7 Anne, c. 5, & British Na- 
tionality Acts, 1730 <c. 21) & 1772 (c. 
21), & the right of the Irish alien -bom 
grandchild to hold lands in Ireland was 
subject to the condition of the Act of 
1772, s. 4. — Davies v. Lynch (1868), 4 
I. R. C. L. 570 ; ajQftf. (1871), 19 W. R. 
606.— IR. 


PART II. SECT. 8. 

134 i. Parliamentary franchise. ] — An 
alien, whose father had taken the oath 


>f allegiance on obtaining the patent 
or his land under 9 Geo. 4, c. 21 
leld : not qualified to vote. — H ealey s 
roTK (1871), H. E. C. 129.— CAN. 

134 ii. .] — Naturalised subjects 

re not required to procure certificates 
>f naturalisation in order to entitle 
hem to vote. — W est Elgkn (U. C.)» 3 
j. C. L. J. 330.— CAN. 

e. Licence.] — A Japanese is en- 
titled to a liquor llcenoe under Van- 
jouvor Incorporation Act, 1900. Re 
Kanamura (1904), 10 B. C. R. 354. — 


f. Restrictions on Chinese <f* 
Japanese — Right of provincial legisla- 
tures to impose.]— See Dependencies, 
Colonies & British Possessions ; 
Trade & Trade Unions. 
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respect of a freehold, although acquired before the 
grant. — .Middlesex Election Case (Solomons’ 
Case) (1804), 2 Peck. 117. 

13 $. .} — It was alleged at the trial of a 

petition that a voter was an alien. Although no 
objection had been taken to his registration, the 
committee decided to inquire whether he was an 
alien or not. — Reading Election Case (de 
Bartiies Case) (1838), Falc. & Fitz. 553. 

137. Member of House of Commons — Denizen.] — 
An alien made a denizen of England by letters 
patent, but not naturalised by Act of Parliament, 
is not eligible for election to Parliament. — Mon- 
mouth Election Case (1024), Glanv. El. Cas. 120. 

138. Necessity of proving British Nation- 

ality — Jew — Evidence.] — Where it was sought to 
establish the right of a person born abroad of Jew- 
ish parents to sit in Parliament : — Held : ( 1 ) proof 
must be given that either his father or his grand- 
father was born within the legiance & dominions 
of the Crown ; (2) in absence of a higher class of 
testimony, the records in a family Bible could be 
received in evidence of date Ac place of birth. — 
Banbury Borough Cask (1800), 14 L. T. 308. 

139. .] — An alien is ineligible to become a 

member of the House of Commons. — Tipperary 
Case (1875). 3 O’M. & IT. 10. 

140. Act of Settlement, 1700 (c. 2) — Effect 

of private Act.] — A private Act of 1807 for the 
naturalisation of F. recited in the preamble that F. 
had already had granted to him all rights & capa- 
cities of a natural-born British subject, except tnat 
of being a member of the Privy Council, or of Parlia- 
ment, . . . that it was highly desirable & of great 
importance Ik* should hold Ac enjoy all rights, privi- 
leges, A: capacities of a natural- born subject of Her 
Majesty, A: wont on to enact that F. “ shall be 
naturalised. A: shall have, hold, Ac enjoy all rights, 
privileges, & capacities, whatsoever, which he could, 
would, or might have had, held, or enjoyed, if he 
had been born within the United Kingdom, Ac had 


Part III. — Aliens 

Se< t. 1. — WHO IS AN ALIEN ENEMY. 

♦S V B - SEC T. 1 . — PEFINITIO NS A X D G ENERAL R ELKS. 

144. Definition of u alien enemy.”] — Au alien 
enemy is a subject of a State at war with Great 
Britain. — Sylvester’s Case (1703), 7 Mod. Rep. 
150 ; 87 E. R. 1157. 

Annotation & : — Refd. Porter r. Freudetiberg, Kreglingcr r. 
Samuel & RoRenfold, lie Merten’s Patents, [1915] X K. B. 
857, C. A. ; R. v. Vino St. Police Station Supt., [1916] 1 
K. B. 268 ; Rodriquez r. Speyer (1918), 1 19 L. T. 409, H. L. 

But see Nos. 154, 155, 157, post. 

145. Enemy distinguished from traitor.]- -The 
King's lieges cannot be styled the King's enemies, 
but traitors ; for enemies are those who are outside 
the allegiance. 

If a liegeman of the King unites himself beyond 
sea with the King's enemies Ac afterwards conies to 
England At sets a house on fire, he would not be 
regarded in England as a prisoner, nor would he be 
held to ransom as an enemy would be ; but he 
would be regarded as a traitor to the King. — The 
Marshall of the King’s Bench (Case of) (1455), 
Y. B., 33 Hen. VI., fo. 1, pi. 3. 

Annotation : — Reid. Calvin’s Case (1609), 7 Co. Rep. la. 

146. Proof required to establish enemy status.] — 

To prove a person was an alien enemy at the time 
of action brought, it is not enough to show that he 
was some time before domiciled in a territory 
which has become hostile, without showing that 


been a natural- born subject of Her Majesty” : — 
Held : the private Act conferred on F. those rights, 
privileges, & capacities from which he had been ex- 
cluded before, <fc, notwithstanding s. 3 of the above 
Act of 1700, F. was capable of being a member of 
Parliament. — Cheltenham Borough Case (1880), 
3 O’M. Ac H. 80. 

141. House of Lords — Writ of summons dor- 
mant pending removal of alienage.] — When the heir 
to a peerage is an alien, the right to a writ of 
summons does not descend, but remains dormant 
until such time as the disqualification is removed. — 
Newburgh Peerage Case (1858), 90 Lords 
Journal, 491. 

Jury — Right to sit on.] — See Criminal Law Ac 
Procedure ; Juries. 

142. Privy councillor — Act of Settlement, 1700 
(c. 2) — Naturalisation Act, 1870 (c. 14) — British 
Nationality & Status of Aliens Act, 1914 (c. 17).]— 

Resp., who was born abroad of foreign parents, 
became a naturalized British subject in 1892, & 
was made a member of the Privy Council in 1909 : 
— Held : the effect of s. 7 of the above Act of 1870 was 
impliedly to repeal s. 3 of the above Act of 1700, & 
to render resp., after his naturalisation, capable of 
being a member of the Privy Council, & s. 3 (2) 
of the above Act of 1914 had not revived in the 
case of a naturalised alien the disqualification for 
membei*ship of the Privy Council contained in 
s. 3 of the above Act of 1700. — R. v. Speyer, 
[1910] 2 K. B. 858: 85 L. .T. K. B. 1020; 
115 L. T. 89 ; 32 T. L. R. 080 ; 00 Sol. Jo. 707, 
C. A. 

143. Trustee.] — Although no instance was known 
to the ct. of an appointment of an alien trustee, 
yet, since all the parties were living in France, & 
it was naturally very difficult to find Englishmen 
to undertake the office, it appeared to be a matter 
of necessity, Ac the ct. made the appointment. — 
Re Hill’s Trusts, [1874] W. N. 228. 

See, further. Trusts & Trustees. 


in Time of War. 

he was a native of that territory, or had continued 
to reside there until the time of action brought. — 
Harman v. Kingston (1811), 3 Camp. 150. 

Annotations : — Mentd. Gledstanes v. Royal Exchange 
Assce. Corpn. (1864), 5 B. & 8. 797 ; Ionides & Chapeau- 
rouge v. Pacific Insce. (1871), L. R. 6 Q. B. 674. 

147. Factors determining status — Religion— In- 
fidels.} — All infideLs are in law perpetui inimici (for 
the law presumes not that they will be converted, 
that being remota potentia), for between them, as 
with devils, whose subjects they be, Ac the Christian, 
there is perpetual hostility A: can be no peace. — • 
Calvin’s Case (1008), 7 Co. Rep. la ; 2 State 
Tr. 559 ; Moore, K. B. 790 ; .Tenk. 300 ; 77 E. R. 
377. 

Annotations: — Confd. Omyohund v. Barker (1744), 1 Atk. 
21. Reid. Lyons Corpn. v. East India Co. (1836), I Moo. 
Ind. App. 175, P. C. Mentd. Parliament in Ireland, Case 
of (1613), 12 Co. Rep. 350; R. v. Hampden (1637), 3 
State Tr. 826 ; Collingwood v. Pace (1661), O. Bridg. 
410; Manby v. Scot (1663), 1 Keb. 361: Thomas v. 
Sorrell (1672), 3 Keb. 143 : Anon. (1678), Freem. K. B. 
249 ; R. v. Tucker (1692), 4 Mod. Rep. 162 ; R. v. Knowles 
(1693), 12 Mod. Rep. 55 ; Loddington v. Kime (1695), 
3 Lev. 431 ; Owen r. Saunders (1696), 1 Ld. Ravin. 158 ; 
Scot r. Schawrtz (1739), 2 Com. 677 ; R. v. Cowl© (1759), 
2 Burr. 834 ; Campbell v. Hall (1774), 1 Cowp. 204 ; Queen 
Caroline’s Claim to be Cowned (1821), 1 St. Tr. N. S. 949, 
P. C. ; Ruding r. Smith (1821), 2 Hag. Con. 371 ; Jephaon 
r. Riera (1835), 3 Knapp, 130, P. C. ; Lane v. Bennett 
(1836k 1 M, & W. 70; Birtwhtstle v. Vardill (1840), 7 
Cl. Sc Fin. 895, H. L. ; Brunswick v. Hanover (1844), 6 Beav. 
1 ; Taylor t\ Best (1854), 14 C. B. 487 : Rittson v. Stordy 
(1855), 1 Jur. N. S. 770 ; R. v. Lopez, R. v. Sattlcr (1858), 
Dears. & B. 525, C. C. R. ; Exp. Auderson (1861), 3 E. Sc E. 
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Sect, 1 . — Wh o is an alien enemy : Sub-se cts. 1 & 2.] 

487 ; Exp. Brown (1864), 5 B. & S. 280 ; Low v. Routledge 
(1865), 1 Ch. App. 42 ; The Franconia (1876), 2 Ex. D. 63, 
G. C. K. ; lie Geer v. Stone (1882), 22 Ch. D. 243 ; 
lie Stepney Petn., Isaacson v. Durant (1886), 17 Q. B. D. 
54 ; lie Johnson, Roberts v. A.*G., [1903] 1 Ch. 821 ; 
Gibson v. Gibson, [1913] 3 K. B. 379 ; R. v. Speyer, [1916] 
2 K. B. 858, C. A.; Tingley v. Mttller, [1917] 2 Ch. 144, 
C. A. : Bowman v. Secular Soc., [191 7 J A. C. 406, H. L. ; 
Rodriquez r. Speyer (1918), 119 L. T. 409, H. L. ; R. v. 
Francis, [1918] 1 K. B. 617. 

148 . -.] — Turks A infidels are not 
perpetui inimici , nor is there a particular enmity 
between them & us ; but this is a common error 
founded on a groundless opinion of Brooke, J. ; 
for though there is a difference between our religion 
A theirs, that does not oblige us to be enemies to 
their persons ; they are the creatures of God, A 
of the same kind as we are, A it would be a sin in 
us to hurt their persons. — A non. (1697), 1 Salk. 46 ; 
91 E. R. 46. 

Annotation : — Reid. Omychund v. Barker (1744), 1 Atk. 21. 

149 . .] — The notion that infidels 

are perpetual enemies, though advanced by so 
great a man as Sir Edward Coke, is contrary to 
religion, common sense, A common humanity, A 
I think the devils themselves, to whom he has 
delivered them, could not have suggested anything 
worse (Willes, J.). — Omychund v. Barker (1744), 
1 Atk. 21 ; Willes, 538 ; 2 Eq. ('as. Abr. 397, pi. 15 ; 
Ridg. temp. H. 285 ; 1 Wils. 84 ; 26 E. R. 15. 

Annotations: — Mentd. East India Co. v. Campbell (1749), 
1 Yes. Sen. 246 ; Atclicson v. Everitt (1775), 1 Cowp. 382 ; 
R. r. Gilliam (1795), 1 Eep. 285 ; Spain r. Hidlctt (1833), 
7 Bli. N. S. 359 ; Boelen v. Melladew (1851), 10 C. B. 898 ; 
Miller v. Salomons (1852), 7 Exch. 475 ; Parkes r. Parkes 
(1852), 2 Rob. Eccl. 518 ; Salomons t\ Miller (1853), 8 
Exch. 778, Ex. Ch. ; lie German Mining Co., Ex p . 
Chippendale (1854), 4 Do G. M. & G. 19 ; Mad on v. 
Catanach (1861), 5 L. T. 288 ; A.-G. v. Bradlaugh (1884), 
Cab. & El. 440. 

150. Time & occupation.]— Time is the 

grand ingredient in constituting domicil (<.e., 
commercial domicil for purposes of prize law A 
trading with the enemy) ; in most cases it is 
unavoidably conclusive. Even residence in a 
country for a special purpose — such as to carry 
on a lawsuit — may, if prolonged, become a general 
residence. Suppose a man comes into a belligerent 
country at or before the beginning of a war, it is 
reasonable not to bind him too soon to an acquired 
character, A to allow him a fair time to disengage 
himself ; if he continues to reside during a good 
part of the war, contributing, by payment of taxes, 
etc., to the strength of that country, he could not 
plead his special purpose with any effect against 
the rights of hostility. If he could, there would be 
no sufficient guard against fraud A abuses of 
masked, pretended, original A sole purposes of a 
long-continued residence. Time is (he great agent 
in this matter ; it is to be taken in a compound 
ratio of time A occupation, with a great pre- 
ponderance on the article of time. It cannot 
happen, but with few exceptions, that length of 
time shall not constitute a domicil. 

If a house of trade sends a partner to France, 
although with an intention of not mixing in any 
other trade than the business of that house, such a 
circumstance, connected with a permanent resi- 
dence in France, would impress a national character 
upon him. — T he Harmony (1800), 2 Cli. Rob. 322. 

Annotations : — Reid. Cockrell v. Cockrell (1856), 25 L. J. Ch. 
730 ; A.-G. v. Kent (1862), 1 H. & C. 12 ; lie Grove, 
Vaucher v. Treasury Solicitor (1888), 40 Ch. I). 216, C. A. 

151 . Place of residence & carrying on trade.] 

— Persons resident in a country carrying on trade, 


by which both they A the country are benefited, are 
to be considered as subjects of tnat country, A are 
considered so by the law of nations, at least so far 
as by that law to subject their property to capture 
by a country at war with that in which they live. 

An American, who resides with his family in 
England, is so far considered as a British subject 
that if on an insurance a ship of his is warranted 
to be American property, there is a breach of 
warranty, A on capture the loss cannot be 
recovered on the policy. — Tabus v . Bendklauk 
(1801 ), 3 Bos. A P. 207, n. ; 4 Esp. 108 ; 127 E. R. 
114, n. 

Annotation: — Mentd. R. v. Bjornscn (1865), 13 W. R. 664. 

152. .] — Mere residence of a British 

subject in an enemy country at the outbreak of 
war, A his remaining there subsequently, is not 
sufficient to affect him with the disabilities attach- 
ing to an enemy. There must be, in addition, 
either a trading in the enemy country, or evidence 
of adhering to the enemy. 

A debt due to two partners : — Held : good to 
support a commission of bkpey., notwithstanding 
one of the partners was resident in an enemy 
country, such residence not being shown to be an 
adherence to the enemy. — R oberts r. Hardy 
( 1815), 3 M. A S. 533 ; 2 Rose, 457 ; 105 E. R. 710. 

Annotation* : — Consd. Willison v. Pattcson (1817), 1 Moore, 

C. I\ 133 ; Rodriquez r. Speyer (1918), 119 L. T. 409, H. L. 

153. .]- In time of war a person is 

considered as belonging to that country where he 
is resident A carries on his trade. 

A Russian vessel sailed from Cadiz on Feb. 27 
bound to Abo with a cargo of salt, olive oil, etc. 
On Mar. 2 the shipper, a British subject, resident 
at Cadiz, made an affidavit before the British 
consul that the olive oil was his property. The 
vessel was captured on Apr. 15. A claim was 
made on behalf of the shipper for this olive oil. 
Further proof allowed.— T he Abo (1854), 1 Eec. 
A Ad. 317; Spinks, 42; 24 JL. T. O. S. 5 ; IS Jur. 
965. 

Annotation : — Mentd. The Miramichi, [1915] P. 71. 

154. — .] — At common law the question 

whether a man is to be treated as an alien 
enemy for the purpose of his contracts, rights of 
suit, A the like, does not depend upon his nation- 
ality, or even upon his true domicil, but upon 
whether he carries on business in England or not ; 
if he does, it is not illegal, even during war, to have 
business dealings with him in England in respect of 
the business which he carries on there. Tin* same 
thing is true of a co. which has a head office in an 
enemy country, but a branch office in England, in 
respect of business transactions with such branch 
office. — Ingle (W. L. ), Ltd. v . Mannheim Con- 
tinental Insuranc e Co., f 1915 j 1 K. B. 227 ; 84 
L. J. K. B. 491 ; 112 L. T. 510 ; 31 T. L. R. 41 ; 59 
Sol. Jo. 59. 

155. .] — The test of a person being 

an alien enemy is not his nationality, but the place 
in which lie resides or carries on business. A 
person voluntarily resident in, or who is carrying 
on business in, an enemy’s country is an alien 
enemy. — R oute it v. Fueudenbekg, Kreg linger r. 
Samuel (8.) A Roseneeld, Zfr Merten’s Patents, 
[1915] 1 K. B. 857; 84 JL. .T. K. B. 1991 ; 112 
L. T. 313; 31 T. L. R. 162; 59 Sol. Jo. 216; 
20 Com. Cas. 189 ; 32 It. P. C. 109, C. A. 

A n notations : — Consd. Sehaffenius v. Goldberg, [I916J 1 K. B. 

284, C. A. Refd. R. v. Kupfer, [19151 2 K. B. 32 ! , G. G. A. ; 

Re Sutherland, Bochoff, David t?. Bubna (1915), 31 T. L. It 


PART III. SECT. 1, SUB-SECT. 1. 

151 i. Factors determining status — Place of residence .] — A foreigner living in Quebec is not necessarily an enemy because 
he was bom in a country at war with Great Britain.— Viola t?. Mackenzie, Mann & Co. (1915), Q. R. 24 K. B. 31 ; 
24 D. L. R. 208.— CAN. 
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248 ; R. v. Vine St. Police Station Supt,, [1916] 1 K. B. 

268: Scotland v. South African Territories (1917), 33 

T.L. R. 255 ; Tiniley v. M tiller, [1917] 2 Ch. 144. Mentd. 

Act. fur Anilin v/Levinstein (1915), 84 L. J. Ch. 842, C. A. ; 

Rombach Baden Clock Co. v. Gent (1915), 84 L. J. K. B. 

1558 ; Rt Wilson, Ex p. Marum (1915), 113 L. T. 1136 ; 

Zinc Corpn. v. Hirsch (1915), 85 L. J. K. B. 565, C. A. ; 

Halsey v. Lowenfeld, [1916] 2 K. B. 707, C. A. ; TTliUg v. 

Uhllg (1916), 33 T. L. R. 63 ; Re Hilckes, 11917] 1 K. B. 

48; Rodriquez v. Speyer (1918), 119 L. T. 409, H. L. ; 

Ertel Bieber v. Rio Tinto, [1918] A. C. 260. 

156. Not necessarily his own busi- 

ness.] — Pltf. had been employed by defts. as 
manager of their business in German South-West 
Africa before the European War, k when it broke 
out he was interned by the Germans, k he was kept 
in internment until the territory was conquered 
by the British. In an action by pltf. to recover 
from defts. his salary for the period of his intern- 
ment : — Held : pltf. during his residence in an 
enemy State was in law an alien enemy, k he could 
not recover. 

Any one who voluntarily resides in a hostile 
Stated or who carries on business in a hostile State, 
is an alien enemy with regard to the State whose 
subject he was when war broke out. There is no 
authority to show that a man must be carrying on 
his own business & not that of another. If the 
residence is for carrying on business, that is enough 
(Darling, J.). — Scotland v. South African 
Territories, Ltd. (1917), 33 T. L. R. 255. 


Sub-sect. 2. — Enemy Subjects. 

157. Subject of enemy country treated as subject 
oi Crown.] — A person may be treated as a subject 
of the Crown, although he is in fact the subject of 
an enemy State. — Porter v. Freudenbero, 
Krkglinger v. Samuel (S.) k Rosenfkld, He Mer- 
ten’s Patents, [1915] 1 K. B. 857 ; 84 L. ,1. 1\. B. 
1001 : 112 L. T. 313 ; 31 T. L. 11. 102 : 59 Sol. Jo. 
210 : 20 Com. Cas. 189 ; 32 If. P. C. 109, C. A. 

Annotations : — Refd. Re Wilson, Ex p. Marum (1915). 113 
L. T. 1 116 ; Halsey r. Lowenfeld. [1916] 2 K. B. 707. C. A. : 
R. r. Vine St. Police Station Supt., [1916] 1 K. B. 268 ; 
Hehaffeniu8 v. Goldberg, 11916] IK. B. 248; Tinglev r. 
Milller. 11917] 2 Ch. 144. Mentd. Re Sutherland, Beelioff, 
David v. Bubna (1915), 31 T, L. R. 248; Act. fur Anilin 
v. Levinstein (1915), 84 L. J. Ch. 842, C. A. ; Ziuc Corpn. 
r. Hirsch (1915), 85 L. J. K. B. 565 ; Bombacli Baden 
Clock Co. r. Gent (1915), 84 L. J. K. B. 1558 ; R. r. Kupfer, 
11915] 2 K. B. 321 ; Halsey v. Lowenfeld, 11916] 1 K. B. 
143 ; Uhlig v. Uhlig (1916), 33 T. L. R. 63 ; Re Hilckes. 
[1917] 1 K. B. 48 ; Scotland!’. South African Territories 
(1917), 33 T. L. It. 255; Rodriquez v. Speyer (1918), 119 
L. T. 409, H. L. ; Ertel Bieber v. Rio Tinto, [1918] A. C. 
260. 

158. Taking oath of allegiance to neutral — 
Obtaining burgher's certificate.] — Change of nation- 
ality of a man is established in the Prize Cts. of 
belligerent nations, if he has abandoned his previous 
national character k taken up his abode with the 
intention of remaining in the country of which he 
claims to be a subject. But an enemy does not lose 
his enemy character by merely taking the oath of 
allegiance to a neutral sovereign, & obtaining a 
burgher’s certificate. — The Johann Christoph 
(1854), 2 Ecc. k Ad. 2 ; Spinks, 60 ; 24 L. T. O. S. 
52. 

Annotation : — Mentd. The Soglasie (1854), Spinks, 104. 

159* Mere formalities under neutral law — No real 
change of national character.] — A vessel captured 
on a voyage from Cronstadl to Leith carried at the 
time the Danish flag, but it was admitted that a 
short time previously she sailed under the Russian 
flag & was the property of a Russian merchant. 
She had in the meantime been sold by the master 
under a power of attorney from the owner to a 
merchant residing at Messina, alleged to be a 
Danish subject: — Held : (1) the new owner as a 


merchant resident at Messina was not entitled to a 
Danish character, & as a trader he was a subject 
of the King of the Two Sicilies ; (2) he having re- 
sold the vessel to the master, a Prussian by birth k 
a Russian by national character, who within the 
space of two or three days became transformed into 
a Danish subject, the latter could not claim restitu- 
tion of the vessel ; (3) by the law of nations it was 
not competent to any State by its own particular 
regulations at once to change a national character to 
the detriment of other States ; (4) there had been 
no change of residence, nothing to alter the national 
character, except some formal documents which, 
according to the promulgation of the law of Den- 
mark by its constituted authorities, would be in- 
effectual to confer a national character upon the 
ship & consequently upon the master. — The Sog- 
lasie (1854), 2 Ecc. k Ad. 101 ; Spinks, 104 ; 1 
Jur. N. S. 47. 

Annotations : — Co usd. The Odessa (1855), Spinks, 208. 
Expld. The Otto & Ol&t (1855), Spinks, 257. 

160. Residing In England — Subsequent admis- 
sion as burgher of neutral country.] — A.’s son, B., 
was born at Libau, but went to England k carried 
on business there. He wound up his affairs in 
England, k took a country house at Altona, where 
he was admitted a burgher, & resided at Hamburg? : 
— Held: (1) until B. acquired another mercantile 
national character he had, being resident at Libau, 
inherited that of his father, <fc remained a Russian 
until he came to England ; (2) the residence at 
Hamburg was equivalent to a residence at Altona, 
k though while in England B. was British, he had 
acquired a Danish character. — T he Baltica 
( 1855), Spinks, 264 ; 1 Jur. N. S. 1025 ; revsd . on 
another point (1857), 11 Moo. P. C. (\ 141, P. 0. 

Annotations: — Expld. The Benedict (1855), Spinks, 314. 
Consd. The Tommi, The Rothersaud, [1914] P. 251, C. A. ; 
The Southfield (1915), 85 L. J. P. 78. Mentd. The Ariel 
(1857), 29 L. T. O. S. 133, P.C. ; The United States (191 6), 
13 Asp. M. L.C. 568 ; TheKronprinsessanMurgareta(1917), 

3 4 Asp. M. L. O. 31. 

Formal discharge from enemy nation- 
ality — No naturalisation — Habeas corpus.] — Applt. 
was born in Germany in 1883, k in 1898 went to 
South America. After two or three years he came 
to England, & resided there till the outbreak of war 
with Germany. Owing to the war, he was interned 
as an alien enemy, whereupon he moved for a writ 
of habeas corpus on the ground that he was not 
an alien enemy k had no nationality. By North 
German Nationality l^aw of 1870, as extended by a 
stat. of 1873 to the whole German Empire, Germans 
who remained abroad for an uninterrupted period 
of ten years thereby lost their nationality. By a 
German military stat. of 1874, Germans, ‘who had 
lost their nationality k had not acquired any other, 
were bound on returning to Germany, in order to 
take up permanent residence there, to present 
themselves for military service, provided they were 
not- bound to serve in time of peace after the com- 
pletion of their thirty-first year, & by a stat. of 1913 
a person who had lost his nationality might recover 
it : — Held : ( 1 ) applt. had not so completely lost his 
nationality that he could be treated for the purposes 
of the application as having ceased to be a German 
citizen ; (2 ) the application failed. Qu. whether the 
cts. will recognise a person as having no nationality. 
— - Ex p. Weber, [1916] A. 0. 421 ; 85 L. J. K. B. 
944 ; 114 L. T. 214 ; 80 J. P. 249 ; 32 T. L. R. 
312 ; 60 Sol. Jo. 306 ; 25 Cox, C. C. 258, H. L. 

Annotation : — Folld. R. v. Vine St. Police Station Supt., 
[1916] 1 K. B. 268. Consd. R. r. Knockaloe Camp 
Commandant (1917), 87 L. J. K. B. 43. 

162. .] — Applt. was born at 

Mannheim, in Germany, in 1868, his parents being 
German subjects. He resided in Germany until 
1889, serving a year in the German army. In 1889 
he came to England & resided & carried on busi- 
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ness there till the outbreak of war with Germany 
in 1914. In 1890 he obtained a formal discharge 
from German nationality, but he never became 
naturalised as a British subject. After the out- 
break of war he was interned as an alien enemy. 
By German Imperial A State Nationality Law of 
1913, s. 13, a former German could recover full 
German nationality without going back to Ger- 
many. On an application for a writ of habeas 
corpus : — Held : (1) applt. had not become entirely 
divested of the rights belonging to a natural- born 
German, notwithstanding his formal discharge 
from German nationality ; (2) he was an alien 
enemy & not entitled to a writ of habeas corpus. — 
It. v. Vine Street Police Station Superin- 
tendent, Ex p. Liebmann, [1916] 1 K. B. 268 ; 85 
L. J. K. B. 210 ; 113 L. T. 971 ; 80 J. P. 49 ; 32 
T. L. R. 3 ; 25 Cox, C. C. 179. 

Annotations: — Expld. Schaflcnius v. Goldberg, [1916] 1 K. B. 

284, C. A. FoUd. R. v. Knockaloe Camp Commandant 

(1917), 87 L. J. K.B. 43. 

163. Not naturalised — Departure for enemy 

country — Arrival presumed.] — Deft., a German by 
birth, but for many years resident in England, 
although never naturalised, obtained a Govt, permit 
from the police to travel to Tilbury in order to 
embark for Germany, & started on May 26. On 
June 2, 1915, his leasehold premises were sold under 
a power of attorney to pltf. by public auction. 
There was no evidence as to the date when deft, 
reached Germany, but it was some time between 
Mav 26 A June 11, 1915. In an action for a 
declaration that the agreement for sale had been 
dissolved by the act of deft, in becoming an alien 
enemy, the trial judge held pltf. had failed to prove 
that at the date of the sale deft, was an alien enemy, 
& the action failed : — Held: the proper inference to 
be drawn from the facts was that at the date of the 
sale deft, had arrived A was resident in Germany 
A was an alien enemy, but in the circumstances pltf. 
was not entitled to have the agreement rescinded. 
— Tingley v. Muller, [1917] 2 Ch. 144 ; 86 L. J. 
Ch. 625 ; 116 L. T. 482 ; 33 T. L. R. 369 ; 61 Sol. 
Jo. 478, C. A. 

Annotations : — Reid. Naylor, Ben zon r. Kraininchc Industrie, 

[19181 1 K. B. 331 ; Rodriquez r. Speyer (1918), 119 L. T. 

409. H. L. 

Onus o! negativing alienage — Allens Re- 
striction (Consolidation) Orders, 1914 & 1916.] — 

See Nos. 655, 556, post. 

164. Residing in neutral country— Trading per- 
sonally in enemy colony.] — A native Frenchman, 
an asserted American subject, but personally 
present in a French colony, shipped goods for 
France, being described in the evidence as a French 
merchant- : — Held : he had returned to his native 
character of a French merchant. — L a Virginie 
( 1804), 5 Ch. Rob. 98. 

Annotations: — Reid. Aikman v. Aikman (1861), 4 L. T. 

374, H. L. ; Udny v. Udny (1869), L. R. 1 Sc. & Div. 

441, H L. 

165. Residing & trading in neutral country — 
Removal to another neutral country.] — Two con- 
signments of copper belonging to H., a German 
subject carrying on trade in Chile, were, shipped 
from that country to Liverpool A were seized as 
prize. H. had left Chile before the seizure, A he 
appeared to have been in Switzerland not long after 
it : — Held : although the country to which H. 
appeared to have betaken himself was, equally 
with Chile, a neutral country, vet he had, by leav- 
ing Chile, lost the neutral trade domicil which he 
had acquired by residence there, A he had thereby 
revested himself with his original character as an 
enemy, A the goods were liable to condemnation. — 
The Flamenco, The Okduna (1915), 32 T. L. R. 
53 ; 60 Sol. Jo. 107. 

166. Residing in neutral or allied country — 


Trading through partners in latter country.] — An 

action can be maintained by a person of enemy 
nationality, who is neither residing nor carrying 
on business in an enemy country, but is residing 
either in an allied or a neutral country & is carrying 
on business through his partners in that allied 
country . — lie Sutherland (Duchess). Becuoff, 
David A Co. v. Bubna (1915), 31 T. L. R. 248 ; 
subsequent proceedings, 31 T. L. R. 394, C. A. 

Annotation : — Reid. Schaflenius v. Goldberg, [1916] 1 K. B. 

284, C. A. 

167. Trading in neutral country — Residence there 
essential to acquire national character.] — After the 
outbreak of war with Germany certain goods be- 
longing to a partnership firm at Buenos Aires, & 
shipped before the war on a British ship, were 
seized as prize. All the partners of the firm were 
Germans resident at Antwerp, who had been ex- 
pelled from Belgium as enemy subjects shortly 
after the outbreak of war : — Held : although a 
subject of a belligerent State could acquire a com- 
mercial domicil in a neutral State which would 
protect his goods captured at sea from condemna- 
tion, residence in the neutral State was an essential 
condition of such domicil, A, as none of the enemy 
partners of the firm w ere resident in the Argentine 
Republic at the time of seizure, the goods must be 
regarded as enemy property A subject to condemna- 
tion. — T he Hypatia, [1917] P. 30 ; 86 L. J. 1*. 44 ; 
116 L. T. 25. 

168 . Firm registered as enemy firm at 

enemy consulate.] — A firm consisting of two 
British A two German subjects, carrying on busi- 
ness at Shanghai, was registered at the German 
Consulate as a German firm in accordance with the 
regulations whereby the European communities, 
to which China had granted exterritorial privileges, 
were governed by xhe law T s of their respective 
countries. The two British partners, w ho resided 
in Shanghai, were also registered as British sub- 
jects at the British Consulate. Neither of the 
German partners resided at Shanghai. Goods be- 
longing to the firm having been seized as prize, they 
were claimed as being the property of the firm as 
neutrals, & alternatively as the individual property 
of the partners as neutral & British subjects : — 
Held : (1) the linn could not be treated as a neu- 
tral house of trade, A for all purposes of prize it 
must be regarded as a German firm carrying on 
business in a German colony ; (2) in the "circum- 
stances, none of the partners had acquired, or could 
acquire, a neutral commercial domicil, A the 
shares in the proceeds of the goods attributable to 
the German partners must be condemned. — The 
Eumaeus (1915), 85 L. J. P. 130 : 114 L. T. 190 ; 
32 T. L. R. 125 ; 60 Sol. Jo. 122 ; 13 Asp. M. L. C. 
228. 

Annotation: — Mentd. Cusdagli r. Casdagli (1917), 87 L. J. P. 

73, C. A. 

169. Residing In enemy country — Trading in 
British or neutral territory.]— -The fact that an 
enemy subject resident in an enemy country, has a 
house of trade in a neutral country, or in British 
territory, will not enable him to avoid the disability 
of being disentitled in the Prize Ct. to succeed 
in a claim with respect to goods seized as prize. 
Although a person carrying on business in an enemy 
country has his commercied domicil there, the con- 
verse of the rule does not extend to the case of a 
merchant residing in a 'hostile country A having 
his bouse of trade in a neutral country.— -The Clan 
Grant (Part Cargo ex) (1915), 31 T. L. H. 321 ; 
59 Sol. Jo. 430. 

Sub-sect. 3. — Neutrals. 

170. Dying in own country — Country subse- 
quently becoming enemy country — No proof that 
death not before war.] — Action on the case by an 
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exor. for work done by testator. Testator & exor. 
were father & son & were French. At the time of 
action there was war with France. It not being 
shown that testator did not die before the war : — 
Held : (1) he was to be treated as an alien friend & 
could have an exor. ; (2) the exor., though an alien 
enemy, could sue, the action being en autre droit . — 
Villa v. Dimock (1094), Skin. 370 ; 90 E. R. 104. 

171. Serving on enemy ship — Involuntarily — 
Becoming prisoner of war — Habeas corpus.] — A 
subject of a neutral Power was forced against his 
will to serve on an enemy ship. The ship was 
captured Sc he was detained as a prisoner of war : — 
Held : he was not entitled to a writ of habeas 
corpus . — R. v. Schiever (1759), 2 Burr. 765 ; 97 
E. R. 551. 

Annotations : — Apld. It. v. Vine St. Police Station Supt., 
Ex p. Liobmann, [1916] 1 K. B. 268. Reid. Hobhouse'n 
Case (1820), 3 H. &. Aid. 420 ; Schafleniua v. Goldberg 
(1915), 85 L. J. K. B. 374, C. A. 

172. Captured & thereafter serving on 

British ship — Action for wages.] — When Holland 
was a belligerent & Germany a neutral country as 
regarded Great Britain, 8., who was German- born, 
but was serving as a sailor in the Dutch fleet, was 
taken prisoner by the British Sc sent to St. Helena 
as prisoner of war. There he was put on board a 
British merchantman, then in great want of hands, 
A served as one of the crew on the voyage to Lon- 
don. On arrival lie was placed in custody as 
prisoner of war, & while in custody brought an 
action for wages, A was met by the plea of an alien 
enemy : — Held : (1) although neutral, he had made 
himself an alien enemy by engaging in hostilities 
with Great Britain ; (2) tliis state of enmity was 
not permanent for the whole period of the war, as 
with an alien enemy born, but ceased when by 
capture his service to the enemy came to an end ; 
(3) though a prisoner of war, he was under the 
King’s protection & entitled to sue. — Sparen- 
bijrgh v. Bannatyne (1797), 1 Bos. & P. 163 ; 126 
E. R. 837. 

Annotations: — Apld. Maria v. Hall (1807), 1 Taunt. 33. 
Consd. Schafleniua v. Goldberg, [1916] 1 K. B. 284, C. A. 
Refd. Marla v. Hall (1800), 2 Boa. & P. 236 ; Taylors v. 
Carpenter (1847), 9 L. T. O. S. 514; Rodriquez r. Speyer 
(1918), 119 L. T. 409, H. L. 

173. In enemy trade.] — During war be- 
tween Great Britain Sc Holland, a merchant ship was 
taken on a voyage from Narva to Dort in Holland. 
The course of trade was from a Dutch port Sc back 
again to Holland ; the crew whether Dutch or not 
were all picked up in a Dutch port ; the master 
was by birth a Dane, with a wife Sc family resident 
in a neutral country, but his own personal occupa- 
tion had always been in Dutch trade. Under the 
general rule that mariners were to be characterised 
by t he country in whose service they were employed : 
— Held : (1) the master was a Dutchman ; (2) the 
ship should be condemned as Dutch property. — 
The Endraught (1798), l Oh. Rob. 22. 

174. Enjoying special trading privileges — 
Granted by enemy.] — In general a neutral merchant 
trading in the ordinary manner, to the country of a 
belligerent, does not contract the character of a 
person, domiciled there, by the mere residence of a 
stationed agent, because the effect of such residence 
is counteracted by the nature of the trade, & the 
neutral character of the merchant himself. But 
where the principal is not trading on the ordinary 
footing of a foreign merchant, but as a privileged 
trader of the enemy, the nature of his trade does 
not protect him. On the contrary, the trade itself 
is the privileged trade of the enemy, putting him on 
the same footing as their own subjects, Sc even 

above it. „ _ _ 

In 1799, during a war in which both Holland & 
Spain were enemies of Great Britain, a contract was 
made between A., an American merchant with a 


trade domicil at Curacoa (Dutch), & the Govt, of 
the Caracas (then Spanish) for the purchase of all 
the Spanish Govt, tobacco, payment to be made in 
flour, Sc other dry goods Sc specie. In Oct., 1801, a 
Danish ship carrying goods from Hamburg to the 
Caracas under this contract was captured by the 
British. A claim was given for the cargo on behalf 
of B. of Hamburg. Prior to the claim Curacoa had 
been ceded to Great Britain, Sc A. thereby became, 
for trading purposes, British, Sc the further carrying 
out of his contract was illegal. The shipment by B. 
was made under a transfer to him of part of the con- 
tract : — Held : since the contract gave A. a special 
privilege as regards Spanish trade, it clothed him 
with the character of a Spanish merchant, Sc B., in 
accepting the contract & participating in the 
transaction, became clothed with the like char- 
acter, & the cargo must be condemned. — The Anna 
Catharina (1802), 4 Oh. Rob. 107. 

175. With house of trade in enemy & neutral 
countries — Transactions severable.] — A., a native 
of German v, had carried on business in partnership 
at Ostend, but in 1794. on the French taking Ostend, 
he dissolved the partnership, Sc went to reside at 
Blankanese. He commenced business in Altona Sc 
Hamburg, which were neutral. There was no con- 
nection between the businesses at Ostend & Ham- 
burg : — Held : a man having a house of trade in 
the enemy country, as well as in a neutral country, 
was not to be considered in all his transactions as 
an enemy merchant, but the consequences of a 
transaction concerning his house in the enemy 
country must be limited to that transaction A his 
other trade exonerated. — The Portland (1800), 
3 Oh. Rob. 41. 

Annotation* : — Reid. Janson v. Driefonteln Consolidated 

Mines, [1902] A. C. 484, H. L. ; The Lutzinv, U918] A. C. 

435, P. C. ; Rodriquez t\ Speyer (1918), 119 L. T. 409, H. L. 

176. Residing & trading in own country — 
While in enemy occupation.] — Though a State may 
be in the military possession of one or two belli- 
gerents, that will not constitute her subjects 
enemies to the other belligerent, if the Sovereign 
Power of the latter choses to permit a continuance 
of commerce with them. 

Where an insurance was effected on property, 
shipped in England on account of persons domiciled 
at Hamburg, at a time when that country was in 
possession of French troops, the Senate continuing 
to exercise the powers of civil govt, in the same 
manner as before : — Held : the assured entitled to 
recover for a loss w T hieh happened in the course of 
a voyage permitted by His Majesty’s Ords. in 
Council. — Hagedorn r. Bell (1813), 1 M. & S. 
450 ; 105 E. K. 108. 

Annotations : — Reid. The Gerasimo (1857), 11 Moo. P. C. C. 

88, P. c. Mentd. The Leonora, [1918] P. 182. 

177. .] — The temporary occupation of 

a friendly country by an enemy’s force does not 
convert the territory so occupied into hostile terri- 
tory, when it. is not brought under the dominion of 
the enemy, A; its national character remains un- 
changed. * A merchant residing in a country so 
occupied is not an alien enemy. Sc has a persona 
standi in the Admlty. Prize Gt. as a claimant for 
restitution. — The Herasimo, The Aspasia; The 
Achilles (1857), II Moo. P. C. C. 88 ; 29 L. T. 
O. S. 269 ; 5 W. R. 450, P. C. 

Annotation : — Refd. The Anglo -Mexican, [1918] A. C. 422, 

P. C. 

178. Residing Sc trading in enemy country.] — 

A vessel built in Hanover in 1853, owned by a 
Hanoverian domiciled in Riga, sailed in ballast to 
Riga, with a crew of Hanoverians. She then sailed 
under Russian colours to Havre, thence to New- 
castle, thence to Lisbon. There she took in a cargo 
& sailed for London on Apr. 4 under Hanoverian 
colours. Shortly after her arrival in the London 
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docks she was seized by a Custom House officer. 
She was claimed on the ground that while lying at 
Newcastle she had been, under a power of attorney 
given by the owner to the master, sold A transferred 
to a Hanoverian : — Held : the owner A alleged 
transferor was to be treated as a Russian. — T he 
Johanna Emilie( 1854), 1 Ecc. A Ad. 317 ; Spinks, 
12 ; 23 L. T. O. S. 322 ; 18 Jur. 703. 

Annotations . — Reid. The Aldwortli (Cargo ex) (1914), 31 
T. L. R. 36. Mentd. The Miramichi (Cargo ex) (1914), 31 
T. L. R. 72 ; The Ophelia, [1915] P. 129. 

179. Acting as consul for neutral country.] 

— An alien, carrying on trade in an enemy’s coun- 
try, though resident there also in the character of 
consul of a neutral State, is considered an alien 
enemy, & as such is disabled to sue, A liable to 
confiscation. — A lbretcht v. Sussmann (1813), 2 
Ves. A B. 323 ; 35 E. R. 342. 

Annotation : — Reid. Barrick v. Buba (1855), 1C C. B. 492 ; 
Rodriquez v. Speyer (1918). 119 L. T. 409, H. L. 

180. .] — A citizen of Liibeck was resi- 

dent at Helsingfors, in Finland, as consul for the 
Netherlands : — 11 eld : he thereby acquired an enemy 
character, Russia being at war with Great Britain, 
& was debarred from claiming against a captured 
ship. — T he Aina (1854), 1 Ecc. A Ad. 313 ; Spinks, 
8; 23 L. T. 0. S. 211. 

Annotations : — Consd. Tho Marie Glaesor, [19141 P. 218, 
C. A. Reid. The Odessa, The Woolston, [19 1C] 1 A. C. 145, 
P. C. 

181. .] — A neutral residing in an 

enemy country, as consul of a neutral State, A who 
also trades there as a merchant, is to be regarded as 
an alien enemv. — T he Baltica (1857), 11 Moo. 
1\ e. 0. 141 ; 14 E. R. 648, P. C. 

Annotations: — Expld. Tho Benedict (1855), Spinks, 311. 
Consd. The Tomrai, The Rothersand, [1914] P. 251 ; The 
Southfield (1915), 85 L. J. P. 78. Mentd. The Ariel (1857), 
29 L. T. O. S. 133, P. C. ; The United States (1916), 13 
Asp. M. L. O. 568 ; The Kronprinsessan Margureta (1917), 
14 Asp. M L. C 31. 

182. Company with branch In enemy country.] 

— Applts., a co. registered in the United States A 
having its head office there, had branches at Ham- 
burg A in Japan. In pursuance of instructions 
from the Japanese branch the Hamburg branch 
bought for them aniline dyes from named German 
manufacturers, & shortly before the outbreak of 
the European war shipped the goods to Japan in a 
German ship. The Hamburg branch paid for the 
goods with the proceeds of a draft upon the 
Japanese branch, the draft being negotiated with 
bankers upon the security of the bills of lading. 
They invoiced the goods at cost price, the profits 
upon the transaction being divisible between the 
branches according to arrangements made by the 
applts. The ship A goods were captured at sea : — 
Held : the goods were not so connected with the 
Hamburg branch of applts.’ business as to render 
them liable to condemnation as enemy property. — 
The Lutzow, [1918] A. 0. 435; t S7 L. .T. P. C, 52; 
118 L. T. 265; 34 T. L. R. 147; 14 Asp. M. L. 0. 
187, P.C. 

Annotations : — Consd. The Anglo -Mexican, [1918] A. C 422, 
p. C, Mentd. Casdagli r. Casdagli, [1918] P. 89, C A. 

Further cases in regard to enemy branches, see 
Nos. 392,395, 396, 397. 

183. Interested in business in enemy country.] — 

A neutral, with a personal domicil in a neutral 
country, owning or being a partner in a business 
in an enemy country, has a commercial domicil in 
that business, unless he takes steps to discontinue 
or dissociate himself from the business in question 
within a reasonable interval after the outbreak of 


| war, A there is no exception in respect of goods 
shipped by him before tne war A assigned to the 
firm in the enemy country, if he still retains his 
commercial domicil in the enemy country. — The 
Anglo-Mexican, [1918] A. 0. 422 ; 87 L. J. P. 33 ; 
118 L, T. 260; 34 T.L. R. 149; 14 Asp. M. L. C, 
227, P. 0. 


Sub-sect. 4. — British Subjects. 

184. Trading with enemy. ^-Property of a 
British subject, taken trading with the enemy, is 
forfeited as prize, as it is taken adhering to the 
enemy, A the proprietor is pro hac vice to be con- 
sidered an enemy. — The Nelly (1800), 1 Oh. Rob. 
219, n. 

Annotation : — Refd. The Ionian Ships, The Leucade (1855), 
2 Ecc. & Ad. 212. 

185. Residence & trading in enemy country.]— 

An Englishman residing A trading in Holland is 
just as much a Dutch merchant as a Swede or a 
Dane would be. The property of an English mer- 
chant, resident in Holland on a Danish ship, taken 
on a voyage from a Spanish port to Guernsey dur- 
ing war between Great Britain A Holland, was con- 
demned.— The Citto (1800), 3 Ch. Rob. 38. 

186. .] — A. was born in England, but went 

to America in 1784 at an early age to settle there, 
thus acquiring an American character. He be- 
came a partner in a firm carrying on business in 
America, & his wife & child lived there. In 1794 
he went to France on the firm’s business. He re- 
sided there, but not continuously, for six years for 
the purpose of that business, & apparently the resi- 
dence was intended to be permanent. Property of 
the partnership was captured at sea by the British, 
then at war with France, A the firm claimed resti- 
tution : — Held : A. had acquired a French charac- 
ter A was not entitled to restitution of his share 
of the partnership property. — T he Harmony 
( 1800), 2 Ch. Rob. 322. 

Annotations : — Reid. Cockrell v. Cockrell (1856), 25 L. J. Ch. 
730; A.-G. v. Kent (1862). 1 H. & C. 12; He Grove, 
Vaueher r. Treasury Solicitor (1888), 40 Cli. 1>. 216, C. A. 

187. .] — A British subject who lives in a 

hostile State, & carries on trade under its protection 
A for its benefit, is to be treated as an alien enemy 
A is disabled from suing in an English ct. The 
reason of the disability of a person residing in an 
enemy’s country is, that the fruits of the action 
may hot be remitted to the hostile country, A so 
furnish resources against England. — M’Connell 
v. Hector (1802), 3 Bos. A P. 113 ; 127 E. R. 61. 

Annotations : — Consd. Roberts v. Hardy (1815), 3 M. & S. 
533 ; Willison v. Patteson (1817), 7 Taunt. 439. Distd. 
Jager v. Tolmc & Runge (1915), 31 T. L. R. 381. Refd. 
The Matchless (1822), 1 Hag. Adm. 97 ; Janson v. Drie- 
foutein Consolidated Mines, 11902] A. C. 484, H. L. ; 
Mitsui v. Muraford, [1915] 2 K. B. 27 ; Porter v. Freuden- 
berg, Kreglinger v. .Samuel & Rosenfeld. He Merten's 
Patents, [1915] 1 K. B. 857, C. A. ; Daimler Co. v. Con- 
tinental Tyre & Rubber Co. (Groat Britain), [1916] 2 
A. C. 307, H. L. 

188. .] — A British subject adhering with the 

King’s enemies, either by voluntarily residing in 
or trading in the enemy’s country, is in the same 
position as the enemy, A not entitled to sue. — 
Netherlands South African Ry. Co., Ltd., v. 
Fisher (1901), 18 T. L. R. 116. 

Annotation : — Reid. Daimler Co. v. Continental Tyre A 
Rubber Co. (Great Britain), 11916] 2 A. C. 307, H. L. 

189. .] — An Englishman carrying on busi- 
ness in an enemy country is treated as an alien 
enemy in considering the validity or invalidity 
of his commercial contracts. — Janson v. Drie- 
fontein Consolidated Mines, Ltd., 1 1002 ] 
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individually interested in, though not A action sieted until termination of the 
183 i. Interested in business in enemy the sole partners of, a firm carrying on war. — Van Uden v. Burrell, [1916] 
country .) — In an action by a Dutch business in Germany: — Held: pur- S. C. 391 ; 53 Sc. L. R. 400 ; 1 S. L. T. 
firm carrying on business in Holland, suers were alien enemies within Trading 117.- — SCOT. 
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A. 0. 484 ; 71 L. J. K. B. 857 ; 87 L. T. 372 ; 
51 W. R. 142 ; 18 T. L. R. 790 ; 7 Com. Cas. 208, 
It. L. 

Annotations : — Contd. Amorduct Manufacturing: Co. v. 
Defries (1914), 84 L. J. K. B. 586 ; Porter v. Freudenberg, 
[1915J 1 K. B. 857, C. A. : Zinc Corpn. v. Hirsch (1915), 
21 Com. Cas. 273, H. L. ; Daimler Co. v. Continental Tyro 
A Rubber Co. (Great Britain), [19161 2 A. 0. 307, H. L. 
Reid. Ingle v. Mannheim Insce., [1915] 1 K. B. 227 ; 
Re Sutherland, Bechoff, David v. Bubna (1915), 31 T. L. R. 
248 ; Arnhold Karberg v. Blythe, Green, Jourdain, 
Schneider v. Burgett & Newsarn, [1916] 1 K. B. 495, C. A. ; 
Horwood v. Millar’s Timber & Trading Co., [1916] 2 K. B. 
44 ; Zinc Corpn. v. Hirsch, [1916] 1 K. B. 541, U A. 
Mentd. Re Smith, Johnson v. Bright-Smith, [1914] 1 Ch. 
937 ; Robinson v. Continental Insce. of Mannheim, [1915] 

1 K. B. 155 : Stevenson e. Akt. ftlr Cartonnagon Industrie 
(1916), 115 L. T. 594, C. A.: Ertel Biober v. Rio Tinto, 
[1918] A. C. 260 ; Naylor, Benzon v. Krainisehe Industrie, 
11918] 1 K. B. 331 ; Montcfiore r. Monday, etc., Co., [1918] 

2 K. B. 241 ; Oreonera Iron Ore Co. v. Fried Krupp Akt. 
(1918', 87 L. J. Ch. 313, C. A. ; Rodriquez r. Speyer (1918', 
119 L.T. 409, H. L. 

190. Purposes of trading material.] — G., a 

British subject, went to France in 1800, for the 
purpose of recovering payment of debts. He 
continued in France from Feb. till July, A, having 
succeeded in recoveiing some part of his money, 
which he had no opportunity of remitting directly, 
he invested it in the purchase of several prize 
vessels, which he sent to England, some in ballast, 
others loaded with provisions : — Held : such a 
transaction conducted bond fide with that view, A 
directed only to removal of properly which acci- 
dents of war might have lodged in the belligerent 
country, was entitled to be treated with some 
indulgence. 

In the following year lie went again to France to 
collect outstanding debts. Part of the money he 
received was invested in a speculation of sending a 
cargo of butter to Lisbon, because that port 
afforded a favourable market : — Held : this was 
a voluntary' mercantile speculation in the enemy's 
trade, A was not the case of a man withdrawing 
his property to England, but engaging in new 
speculations, & standing on the same footing as 
any other merchant in the enemy's country. — 
TJIR 1)REK (rEBKOEDEHB (1802), i (it. Rob. 232. 

Annotations : — Reid. Forbes r. Forbes (1854), Kay, 341; 
Jopp t\ Wood (1864), 11 L. T. 406. 

Trade dissolved before war — Residence 

continued under compulsion.] — A., a British-born 
subject, had been settled as a merchant in Flush- 
ing, but, on the appearance of approaching 
hostilities, had taken means to return to England, 
lie had dissolved his partnership, A had continued 
to reside in Holland after the war, only under the 
detention so unwarrantably applied to all English- 
men resident in the country of the enemy’- at the 
breaking out of hostilities: — Held: he retained 
his British character A was entitled to restitution 
of property which had been seized. — T iie Ocean 
(1804), 5 Ch. Hob. 00. 

192. Naturalisation In neutral State.] -Jf a 

British subject voluntarily resides in an enemy 
country & carries on commerce there, he is dis- 
qualified, as an alien enemy, to sue in English cts., 
although naturalised by a neutral State, A recog- 
nised as a citizen of that State, both by its diplo- 
matic agents A by the enemy’s Govt. If a person 


voluntarily resides A carries on a commerce in an 
enemy's country, he is an alien enemy for all civil 
purposes. — O' Me ale y v. Wilson (1808), 1 Camp. 
482. 

Annotation : — Reid. Esposito v. Bowden (1857), 7 E. & B. 
763. 

193. Residence in enemy country.] — The ct. 

refused to allow judgment to be entered on an old 
warrant of attorney, it appearing that pltf. was 
resident in an enemy's country. — De Luneville 
v. Phillips (1806), 2 Bos. A P. N. R. 97 ; 127 
E. R. 560. 


Sub-sect. 5. — Companies. 

194. Registered in England — Shares held by 
alien enemies.] — An action was brought by a co. 
to recover the price of goods sold A delivered. 
The co. was registered in England under Cos. Acts 
about eight years before, having its office in London 
A its factory in Birmingham. Of its shares two 
hundred A eighty were held by a naturalised 
German living in England, A one thousand four 
hundred A thirty-five, being practically the whole 
of the remaining shares, were held by Germans 
resident in Germany. It was not disputed at the 
trial that the sum claimed was owing by def ts. , 
but the cty. ct. judge decided that owing to the 
composition of pltf. co. it was not entitled, during 
the continuance of a state of war between England 
A Germany, to sue in respect of the debt : — Held : 
when once the co. was registered according to 
English law, it became resident in England, A 
was entitled to judgment for the sum claimed. — 
Amor duct Manufacturing Co. v. Defries A Co. 
(1914), 84 L. J. K. B. 586; 112 L. T. 131; 31 
T. L. R. 69 ; 59 Sol. Jo. 91. 

Annotation:— Reid. Continental Tyre & Rubber Co. (Gt. 

Britain) v. Daimler Co., Same v. Tilling (1915), 84 L. J. 

K. B. 926. 

195. .] — (1) A co. incorporated in the 

Fritted Kingdom can only act through agents 
properly authorised, A so long as it is carrying on 
business in the United Kingdom through agents so 
authorised A residing in that or a friendly country, 
it is primd facie to be regarded as a friend, A all 
His Majesty’s lieges may deal with it as such. 
Such a co. assumes an enemy character if its 
agents, or the persons in de facto control of its 
affairs authorised or not, are resident, in an enemy 
country, or, wherever resident, are adhering to* 
taking instructions from, or acting under the con- 
trol of, enemies ; A a person knowingly dealing' 
with the co. in such a case is trading with the 
enemy. (2) Although the character of individual 
shareholders cannot of itself affect the character 
of the co., the enemy character of individual 
shareholders A their conduct may be very material 
on the question whether the co.’s agents, or the 
persons in de facto control of its affairs, are in fact 
adhering io, taking instructions from, or acting 
under the control of, enemies, A this materiality 
varies with the number of shareholders who are 
enemies A the value of their holdings. (3) A co. 
registered in the United Kingdom, but carrying 
on business in a neutral country through agents 


PART III. SECT. 1, SUB-SECT. 4. 

193 I. Residence in enemy country. 1 — 
A natural- born subject of Scotland 
does not lose his title to pursue in 
the cts. there, by residing in a foreign 
country at war with Great Britain. — 
Aitkin & Aitkin r. Crawford, Mar- 
tin & Trail (1813), June 10, F. C, — 
SCOT. 

193 it. .] — British subjects, who 

had not lost their nationality, & were 

J. — VOL. II. 


voluntarily resident in an enemy’s 
country : — Held : enemies within Trad- 
ing with the Enemy Amendment Act, 
1914 (c. 12). — Re Fitzgerald (1915), 
49 1. L. T. 119.— IR. 

PART III. SECT. 1, SUB-SECT. 5. 

g. Carrying on burincss in British 
possession — Shares held by alien enemy.] 
— Tlie mere fact that ono shareholder in 
a joint-stock bank is a public enemy 
would not of itself make tho bank a 


hostile co. — Goldman v. National 
Bank of Booth African Republic 
^1900j, 17 S. 0. 165 ; 1 CC. T. R. 234,— 

h. Registered in neutral country — 
Directors <£* shareholders alien enemies .] — 
A co. incorporated in a neutral State i» 
not an enemy within Trading with the 
Enemy Act, 1914 (c, 87), although all 
Its directors & shareholders are enemy 
subjects. — Re Duerkop (1915) 34 

N. Z. L. R. 474.— N.Z. 
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Aliens. 


Sect , 1. — Who is an alien enemy: Sub-sect . 5. 

Sect, 2 : S ub-sects, 1 2, A,\ 

properly authorised A resident in the United King- 
dom or in the neutral country, is primd facie to 
be regarded as a friend, but may, through its agents, 
or persons in dc facto control of its affairs, assume 
an enemy character. (4) A co. registered in the 
United Kingdom, but carrying on business in an 
enemy country, is to be regarded as an enemy. 
(5) A co. is not precluded from trading merely 
because alien enemy shareholders may after the 
war become entitled to their proper share of the 
profits (Lords Parker of Wadding ton, Mersey, 
Kin near, A Humner). 

A co. was incorporated in England with a capital 
of £25,000 in £1 shares for the purpose of selling in 
England tyres made in Germany by a German co., 
which held the bulk of the shares in the English co. 
The holders of the remaining shares (save one) A all 
the directors were Germans resident in Germany. 
The one share was registered in the name of the 
secretary, who was born in Germany, but resided 
in England & was a naturalised British subject;. 
After the outbreak of the European war an action 
was begun in the name of the English co. by 
specially indorsed writ, issued by the eo.’s solrs. 
on the instructions of the secretary, for payment 
of a trade debt-. In answer to a summons 
for judgment under IL S. C., Ord. 14, defts. 
alleged (1) the co. was an alien enemy co., A 
payment of the debt would be a trading with the 
enemy : (2) the action was commenced without the | 
co.’s authority. The master gave leave to the ; 
co. to sign final judgment, A his order was affirmed 
by the judge in chambers A by the 0. A. - Held : 

(l) the action was commenced without authority 
A ought to be struck out as irregular ; (2) leave to 
defend the action ought to have been granted, as 
the circumstances required investigation in refer- 
ence to the control A management of the co. ; 
(3) the co. was in substance a hostile partnership 
incapable of suing, A any payment to it would 
be illegal as a trading with the enemy (Earl of 
Hai^bury).' — Daimler Go., Ltd. v. Continental 
Tyre & Rubber Co. (Gt. Britain), Ltd., [1910} 

2 A. C. 307; 85 L. J. K. B. 1333; Ilf L. T. 
1049; 32 T. L. IL 024; 00 Sol. Jo. <502 ; 22 Com. 
Cas. 32, II. L. 

Annotations : — Consd. The Poona (1915), 84 L. J. P. 150 ; 
The St. Tudno, [1916] P. 291 ; ContinhoCaro v. Vermont, 
[1917 J 2 K. B. 587 ; lie Hilckes, [1917] 1 K. B. 48 ; ltio 
Tin to r. Ertel Bieber (1917), 116 L. T. 810,0. A.; Tingley 
v. MUller, [19171 2 Ch. 144, C. A.; Sevenson v. Akt. fur 
Cartoiw&gon Industrie, [1918J A. C. 239. Refd. II. v. 

L. 0. O., h'x p. London & Provincial Electric Theatres, 
11915] 2 K. B. 466 ; lie Aramayo Francke Mines, 11917] 

1 Ch. 451 ; CJapham S.S. Co. v . Handcls-cit-Transpori* 
Maatsehappij VuJoaan ol Rotterdam, 11917] 2 K. B. 639 ; 
JNaylor, Benz on v. Kralnlsche Industrie, [ 1 91 8] 1 K. B. 331 ; 
Elders & Fyffes v. Hamburg-Amerikanische Packetfabrt 
Act. (1918), 34 T. L. R. 275, O. A. ; Ertel Bieber r. Rio 
Tinto, [1918] A. C. 260; Rodriquez v. Speyer (1918), 119 
L. T. 409, H. L. 


See Prize Law & Jurisdiction ; Shipping & 
Navigation. 

197. Doing business in enemy country 

through resident agent there.] — In 1910 a co. was 
incorporated in England to acquire from the 
debtor, a German subject resident in England, a 
rubber estate in a German colony. The estate was 
transferred to, & registered in the colony in the 
names of, trustees for the co., A the debtor was 
appointed the commercial agent of the co. in the 
colony. The registered offices of the co. were in 
London. All the directors A the secretary were 
English, as also were the majority of the share- 
holders, but a considerable number of shares were 
held bv Germans. In 1911 the co. dismissed the 
debtor on the ground of alleged defalcation. He 
then commenced an action in the High Ct. in 
Berlin against the co. A the trustees to recover 
possession of the estate. This action was dismissed 
with cost s, which were fixed at a sum which was 
equivalent to £398 in English money. In 1913 the 
co. sued the debtor in the K, B. i)iv. to recover 
that amount. This action was pending in Aug., 
1914, when war was declared between Great 
Britain A Germany, A the debtor was interned in 
England as an alien enemy A was subsequently 
adjudicated a bkpt. The co. claimed to Drove 
in his bkpey. for £398. The proof was disallowed 
on the ground that the* co. was carrying on business 
in an enemy country A must, therefore, be regarded 
as an alien enemy : — Held : (1) the mere fact that 
a British co. did business in an enemy country 
through a properly appointed agent there did not 
constitute it an enemy co. ; (2) the co. was not an 
alien enemy, A was entitled to prove. — He Hilckes, 
Ex p. Muiiksa Rubber Plantations, Ltd., [1917] 
i 1 K. B. 48 ; 80 L. J. K. B. 201 ; 115 L. T. 490 ; 
33 T. L. R. 28 ; [191(5] 11. B. R. 160, C. A. 

Controlled in enemy country — Owning 

British ship.] — See Prize Law A Jurisdiction ; 
Shipping A Navigation. 

198. Registered in allied country in enemy occu- 
pation.] — PItf. co. was incorporated under the laws 
of Belgium A had its registered office at Antwerp. 
After the outbreak of war between Great, Britain A 
her Allies (including Belgium) A Germany, a large 
portion of Belgium, including Antwerp, being in 
the effective military occupation of Germany, tin? 
co.’s business at Antwerp was closed A the books 
removed to London, where the business was wholly 
carried on, but the chairman of the co. was still in 
Antwerp : — Held : the co. being incorporated not 
in Antwerp, but in Belgium, was not incorporated 
in an enemy country, for although a large portion 
of that country was in the effective military occu- 
pation of an enemy, yet the country as a whole 
was not territory in hostile occupation. — SocijStiS 
Anonyme Beixie des Mines d’Aljustrel (Portu- 
gal) v, Anglo-Belgian Agency, Ltd., [1915] 2 Ch. 
409 ; 84 L. J. Cb. 854; 113 L. T. 583 ; 31 T. L. IL 
024 ; 59 Sol. Jo. 679, C. A. 


196. Claim by company in Prize 

Court.] — Goods belonging to an English co., of 
which all the directors were enemy subjects 
resident in an enemy country, A of which all the 
shareholders were either enemy subjects or resident 
in an enemy country, were seized as prize A 
claimed by the co., A not by the individual share- 
holders ; — Held : the goods were not enemy 
property, A not liable to condemnation, there 
being nothing in the claim depending upon the 
bearing of the law of nations upon the municipal 
law of England. — The Poona (1915), 84 L. J. P. 
150 ; 112 L. T. 782 ; 31 T. L. K. 411 ; 59 Sol. Jo. 

; 13 Asp. M. L. 0. 57. 

See, further. Prize Law A Jurisdiction. 

Company owning British ship.] — 


199. Registered in enemy country — Shares held 
by subjects of neutral or allied states.] — Held : a 
co. registered A having its place of business in 
Germany (an enemy country) must be treated, for 
prize purposes, as an enemy, although the co. might 
include, to the extent of 90 per cent, of the shares, 
Rumanian, Russian A other cos. neutral or allied. 
— The Roumanian. [1915] P. 26 ; 84 L. J. P. 05 ; 
112 L. T. 464 ; 31 T. L. R. Ill ; 59 Sol. Jo. 200 ; 
13 Asp. M. L. C. 8 ; affd„ [1910] 1 A. C. 124, P. C. 

Annotations : — Consd. Continental Tyre & Rubber Co. (Gt. 
Britain) v. Daimler Co., [1915] 1 K. B. 893, C. A. 
Distd. The Poona (1915), 84 L. J. P. 150; Daimler Co. 
v. Continental Tyre & Rubber Co. (Gt. Britain), [1916] 
2 A. C. 307, H. L. Mentd. The Eden Hall, [1916] P. 78 ; 

[1916J P, 225; The Odessa, The Woolston, 
145, P. C. ; The Achilles, [1917] P. 218; 
[1918] P. 86, n. 


K 1 A. C. 
atavier I 
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Sect. 2. — POSITION OF ALIEN ENEMY. 

Sub-sect. — 1. In General. 

200. Alien enemy in kingdom without safe con- 
duct — Seizure of person — & goods.}— After war is 
declared, any subject may seize persons & goods of 
alien enemies who come into the kingdom without 
safe conduct, wherever he can And them. — Anon. 
(1487), Y. 7 Edw. 4, fo. 13, pi. 5, as cited in 
East India Co. v . Sand vs (1884), 10 State Tr., at 
p. 487. 

201. No rights in law.] — If an alien 

enemy come into England without the Queen’s pro- 
tection, he shall be seized & imprisoned by the law 
of England, <fe he shall have no advantage of the 
law of England, nor for any wrong done to him 
there. — Sylvester’s Case (1703), 7 Mod. liep. 150 ; 
87 E. R. 1 1 57. 

Annotations ; — Ezpld. Porter v. Froudonberg, [1915] 1 K. B. 

857, C. A. Consd. Rodriquez r. Speyer (1918), 119 L. T. 

409, H. L. Mentd. It. v. Vine St. Police Station Supt., 

Exp. Liebmaun, [1910] 1 K. B. 268. 

202. Not civiliter mortuus — Under disability.] 

— Where a, feme covert sued alone on a contract, her 
husband being an alien enemy : — Held : (1) all the 
rights of an alien enemy were forfeited to the Crown, 
& the proper course of proceeding was for the Crown 
to entitle itself to those rights by having an inquisi- 
tion, Sc then, after enforcing that right of action 
against deft., to deal justly, by giving the wife the 
benefit of it, taking care that the husband got 
nothing which he could employ adversely to the 
State. 


There is no authority for saying that an alien 
enemy is civiliter mortuus ; he is alive, but under 
disability. — De Wahl v. Braun e (1858), 1 II. Sc 
N. 178 ; 25 L. .1. Ex. 313 ; 27 L. T. O. S. i 88 ; 4 
W. R. 818 ; 158 E. R. 1188. 


Sub-sect. 2. — As regards Goods and Property, 
Business Assets, Goodwill, etc. 

A. In (leneral. 

203. Right of seizure — After restoration oi 
peace -Alien enemy meantime deceased.]— A Dutch 


merchant, after trading in England for many years, 
became an alien enemy in consequence of a war 
with the Dutch, & died : — Qu, : whether the King 
could recover his goods after restoration of peace. — 
R. v . Williamson (1672), 1 Freera. K. B. 39 ; 89 
E. R. 31. 

204. Commission & Inquisition necessary — 

Effect of peace before requisition.] — Choses in 
action belonging to an alien enemy are forfeited to 
the Crown; but there must be a commission & 
inquisition to intitle the King, & a peace before in- 
quisition discharges the cause of forfeiture. — A.-G. 
v. Weeden & Shales (1699), Park. 207 ; 145 E. R. 
776. 

Annotations : — Mentd. De Wahl r. Brauno (1856), 1 H, & N, 

178 ; Porter v. Freudenberg, Kreglinger v. Samuel & 

lloaenfeld, lie Merton’s Patents, [1915] 1 K. B. 857, C. A. 

205. Goods coming into country.] — Ene- 
mies’ goods coming into England may be seized for 
the use of the Crown. — Land v. North (Lord) 
(1785), 1 Doug. K. B. 266 ; 99 E. R. 873. 

206. In modern times — Unusual but com- 

petent.] — It has not been much the practice, in 
modern times, to proceed against property of 
enemies found in England ; but it is nowhere laid 
down as law that an inquest of office might not now 
be had, Sc the property confiscated. — The Char- 
lotte (1813), 1 Dods. 212. 

207. .] — Of late years it has not 

been usual in war to seize on land any property 
belonging to subjects of the enemy. — The Johanna 
Emijje (1854), 1 Ecc. Sc Ad. 317 ; Spinks. 12 ; 23 
L. T. O. S. 322 ; 18 Jur. 703. 

Annotations : — Mentd. The Aid worth (Cargo ex) (1914), 31 

T. L. 11. 36 ; The Miramichi (Cargo ex) (1914), 31 T. L. R. 

72 ; The Ophelia, [1915] P. 129. 

208. -.] — According to the prac- 
tice of former times, Sc according to the views held 
by some of the most revered Sc authoritative inter- 
national jurists, all enemy property on land as well 
as on sea Sc in ports, creeks, & rivers could be cap- 
tured & confiscated. But from time to time, by 


PART III. SECT. 2, SUB-SECT. i. 

j. Not incapacitated as witness.] — 
Tho et. repelled an objection to the 
admissibilit y of a witness, in a charge 
of theft, that lie waH the subject, of a 
nation with which Great Britain was at 
war. — M‘Gi t IRE (1857), 2 Irv. 020. — 
SCOT. 

k. Liability to capture as prisoner 
of war. ] — To constitute persons pri- 
soners of war it must be show'n that 
there was a state of war between Great 
Britain & the tribe or nation to which 
they belonged, 8c that they were aliens 
captured during tho continuance of the 
war. — lie Kok (1879), Buch. 45. — 
S. AF. 

PART III. SECT. 2, SUB-SECT. 2.- 

A. 

206 1. Right of seizure — In modern 
times — Unusual but competent. 1 — On the 
occupation of a town in the Transvaal 
by tno British forces during the South 
African War, deft., a British subject, 
was granted tho use of a house & furni- 
ture belonging to pltf., a burgher of the 
late Republic. Thereafter deft, was 
allowed to remove the furniture, & a 
district comr. told him that he could 
keep the furniture, as it had been con- 
fiscated : — Held : the furniture not 
having been confiscated for military 
purposes, nor having boeu taken as 
booty during hostile operations, & 
there being no proof that the British 
authorities had departed from the 
general rule that private property of 
belligerents on land was not to bo con- 
fiscated, pltf. was entitled to recover. — 
Aohterbrru v . Gjjnistkr (1903), 8. C. 
326.-— -S. AF. 


206 ii. -.1 — During the 

occupation of Colesburg by the Repub- 
lican forces, Z a British subject, 
obtained a horse by barter from K., 
a hostile invader. On the re-occupation 
of Colcsberg by the British, tho horse 
was seized by Ine military authorities & 
sold: — Scmble : as the horse was the 
property of an enemy, the military 
authorities ware justified in soizing it. — 
Van Zyh v. Piknman (1906), 23 S. C. 
169 ; 10 C. T. R. 730.— S. AF. 

206 iii. Rights after 

annexation.] — A subject of a State, 
which has l>een conquered &; annexed, 
has no legal claim against the con- 
quering State for goods requisitioned by 
such State from him during hostilities, 
nor can ho set oft tho value of the goods 
so requisitioned against a debt due by 
him to the conquering State. — Supreme 
Court (Master) t\ Roth (1905), S. C. 

— S. AF. 

a. Resident under licence — Rights 
preserved during good behaviour .] — 
Held : (1) the Proclamation of Aug. 15, 
1914, assuring Germans & Austro- 
Hungarians residing in Canada the 
enjoyment of all the rights, which the 
law conferred upon them in the past, 
during good behaviour, was in con- 
formity with tho Hague Conference, 
1907, art. 23b ; (2) Germans & Austro- 
Hungarians living in Canada during the 
European w r ar preserved their civil 
rights. — Re Herzkkld (1914), Q. It. 
46 S. C. 281— CAN. 

b. Right to acquire real or personal 
property.] — Testator by his will gave 
his real Sc personal ©state to trustees 
on trust that his daughter should take 
the whole beneficial interest therein. 


The daughter, w r ho was born in Victoria 
& had always lived there, after tho out- 
break of war with Germany married 
an unnaturalised German resident in 
Victoria. By a condition indorsed on 
the probate of the will, the exors. w’ere, 
in effect, forbidden, during the war, to 
distribute or pay any portion of the 
assets of the estate to any beneficiary 
who was a ” German subject,” without 
the express sanction of the Crown : — 
Held: (1) the daughter was entitled, 
to both the real & personal estate of 
testator, subject to the right of the 
Crow*n to intervene; (2) she was a 
” German subject ” within the condi- 
tions indorsod on the probate, 8c no 
payment out of the estate should be 
made to her without the sanction of the 
Oown. — Re Doig, Carter t?. Gramsch, 
[1916J V. L. K. 698.— A US. 

c. Right to acquire land by devise 
or purchase.] — Testatrix devised land 
to a German, who had resided in Now 
Zealand for nearly fifty years, & she 
made him exor. of the will. Germany 
being at w r ar with Great Britain, 
probate was refused to him as an alien 
enemy, administration with the will 
annexed was granted to the Publlo 
Trustee, & the Crown claimed the land. : 
— Held : the dovisee, being an alien 
enemy, could not hold the land devised 
to him, & the Crown entitled to inter- 
vene & claim the land. 

Though an alien enemy at common law 
has no rights at all, a resident alien enemy 
of good behaviour has by custom the 
samo rights to take lands by purchase or 
devise as an alien friend has at common 
law (Sim & Strinoer, JJ.). — Public 
Trustee v. Hbidemann & A.-G. (1917), 
N. Z. L. R. 633 — N.Z. 
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special treaties, & subsequently by the mitigation 
of rules considered to operate harshly on enemy 
owners of private properties, capture of such pro- 
perties on land has been avoided & has fallen into 
desuetude. But it ought to be borne in mind — what, 
indeed, is often forgotten — that a potent factor, & 
a beneficent object, in the mitigation of the severity 
of seizure on land was the desirability of saving 
from confiscation the property of citizens of an 
enemy State which was already in the belligerent 
country at the outbreak of war. A beginning was 
made by exempting moneys lent by individuals 
of an enemy State to a belligerent State. Then 
real & immovable property was made an exception, 
at first from absolute confiscation, & later from 
sequestration of its income. Then came treaties 
allowing time for the withdrawal of mercantile 
property from a belligerent country at the out- 
break of war (Evans, Pres.). — The Roumanian, 
11915] P. 20 ; 84 L. J. P. 65 ; 112 L. T. 464 ; 31 
T. L. R. 1 1 1 ; 59 Sol. Jo. 206 ; 13 Asp. M. L. 0. 8 ; 
affd., [1916] 1 A. C. 124, 1\ 0. 

Annotations : — Retd. Tho Poona (1915), 84 L. J. P. 150 ; 

Daimler Co. v. Continental Tyre & Rubber Co. (Great 

Britain), [19161 2 A. C. 307, H. L. ; The Eden Hall, 

[19161 P. 78 ; The Schlesien, (1916J P. 225 ; The Achilles, 

[19171 P. 218. Mentd. The Odessa, The Woolston, [1916J 

1 A. C. 145. P. C. 

209. Property in name of trustee — Bill of 

exchange.]— It is no defence to an action on a bill 
of exchange that pltf. sued in trust for an alien 
enemy ; but the ct. did not pronounce on what 
would become of the money when recovered, & 
whether the Crown might or might not lay hands 
on it. — Baubuz v . Morshead (1815), 6 Taunt. 332 ; 
128 E. R. 1062. 

Annotation : — Apld. Schmitz v. Van dor Veen (1915), 84 

L. J. K. B. 861. 

210. Not where property of enemy domiciled 

in neutral territory.] — Where the Kind’s declara- 
tion treats the goods of persons inhabiting enemy 
territory as enemy’s goods, the same equity oper- 
ates the other way & the goods of an enemy domi- 
ciled in neutral territory are to be regarded as 
neutral. — The Postilion (1779), Man*. 245. 

On sea .]— See Prize Law <fc Juridictiun. 

211. Patent taken & held by British subject — 
In trust for alien enemy.] — tyu. : whether a patent 
taken out by a British subject, & held by him in 
trust for an alien enemy, is ipso facto void without 
its being necessary to obtain its repeal by sci. fa. — 
Bloxam v . Elsee (1827), 9 Dow. <te Jty. K. 13. 
215. 

Annotations : — -Mentd. Beard i\ Egerton (1846), 7 L. T. O. S. 

228 ; Ward v. Hill (1903), 20 R. P. C. 189, C. A. 

212. Patent in name of alien enemy — Onus of 
proof of British partner’s interest therein — Powers 
of Board of Trade— Patents, Designs & Trade 
Marks (Temporary Rules) Act, 1914 (c. 27).] — On 
the hearing of an application by an English co. to a 
committee of the Board of Trade under the above 
Act to avoid or suspend two patents granted to a 
German subject resident in Germany, A. B., a 
British subject, appeared & put in a statutory 
declaration that he & the patentee & a third party, 
a German subject resident in Great Britain, were 
jointly entitled to the benefit of the patents by 
virtue of a partnership agreement & the transac- 
tions consequent thereon, but he declined to give 
evidence of the contents of the agreement. No 


evidence contrary to the statutory declaration was 
put forward, & A. B. contended that in these 
circumstances the committee were bound to accept 
his statement & that they had no jurisdiction to 
deal with the patents. The committee held that 
there was no evidence that A. B. had any benefi- 
cial interest in the patents & proceeded to adjudi- 
cate upon the matter. A. B. then obtained a 
rule nisi for a prohibition to the Board : — Held : as 
his claim rested on the partnership agreement, 
which could not be proved without giving evidence 
of its contents, & as no evidence of its contents had 
been given, the committee had jurisdiction to ad- 
judicate, & the rule must be discharged. — R. v . 
Board op Trade, Exp. Derry (1917), 33 T. L. R. 
316 ; 34 R. P. 0. 241. 

213. Company with enemy shareholders — Right 
to hold music & cinematograph licences.] — A 

licensing authority, under Disorderly Houses Act, 
1751 (c. 36), & Cinematograph Act, 1909 (c. 30), 
refused to grant the renewal of music & cinemato- 
graph licences to a limited co. registered in England, 
on the ground that the large majority of its shares 
were held by alien enemies : — Held : apart alto- 
gether from the question whether or not the alien 
enemy shareholders were entitled to vote, the 
authority could in the exercise of their discretion 
refuse to grant licences to a co., the majority of 
whose shareholders were alien enemies. — R. v . 
London County Council, Ex p. London & Pro- 
vincial Electric Theatres, Ltd., [1915] 2 K. B. 
466 ; 84 L. J. K. B. 1787 ; 113 L. T. 118 ; 79 ,T. P. 
417 ; 31 T. L. R. 329 ; 59 Sol. Jo. 382 ; 13 L. G. R. 
849, C. A. 

Annotations : — Reid. Robson v. Premier Oil & Pipe Line Co. 

(1915), 1 13 L. T. 523, C. A. Mentd. R. v. Brighton Corpn., 

Exp. Tilling (1916), 85 L. J. K. B. 1552 ; R. v. Burnley JJ., 

Exp. Longmoro (1916), 85 L. J. K. B. 1565. 

214. Representation of deceased alien enemy’s 
interest in administration action — R. S. C., Ord. 16, 

r. 46.] — -Where, on a summons to construe a will, 
a question was raised as to who was entitled to 
the residue, & it was sought to appoint some one 
to represent the estate of a deceased nlien enemy 
claimant, who might have been entitled, & the 
Public Trustee had refused to be so appointed, on 
the ground that he had no power to act in such 
capacity, the ct., applying the above rule, ap- 
pointed first deft, on the summons to represent 
t he estate of the deceased alien enemy, who bad 
died in 1915, leaving a will, of which no probate 
had been granted in England. — Pc Raphael, 
Warburg v. Raphael (1916), 61 Sol. Jo. 99. 

215. Licensed to trade for limited purposes — 
Banking transactions.] — For some years before 
July, 1914, arrangements were in force between 
pltfs., who were bankers incorporated in the German 
Empire & having their head office in Berlin & a 
branch ollice in London, & the B. bank at Rio de 
Janeiro, under which bills drawn by the B. bank or 
their customers were accepted by pltfs., payable in 
London. In the majority of the transactions 
between the B. bank & pltfs., bills were dealt with 
in London, but in some cases the bills were nego- 
tiated in Berlin. In order to put pltfs. in funds to 
meet bills so accepted which were running at the 
outbreak of the European war, the B. bank made 
remittances to pltfs., including a bill (which was 
drawn in a set of three), payable to the order of the 
B. bank ninety days after sight upon defts., who 
were merchants in London, & bought by the B. 


215 i. Licensed to trade — Contract en- 
tered into before licence .] — M. S. & Co., 
who had entered into a contract before 
outbreak of war with deft, in Calcutta, 
had a house in Hamburg, Sc one of their 
partners was not a British subject, but 
was domiciled in Germany. Subsequent 


to the contract Sc to the outbreak of war, 
but before tho time for delivery by 
M. S. Sc Co. under the contract, S., a 
member of the firm, obtained a licence 
from the Govt, of Bengal to trade as, 
& act on behalf of, M. 8. Sc Co. : — 
Held : the licence was only Intended to 


apply to future business Sc to permit 
trie firm name of M. 8. 8c Co. to be used 
by S„ & S. could not sue without 
Joining his late partner as co-pltf. — 
Stoll (trading as Moll, Schulte Sc 
Co.) v. Paterson & Co., Ltd. (1915), 
IS W. A. R. 42.— AUS. 
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bank. On July 13 the B. bank sent the first of 
exchange unendorsed Sc marked “ for acceptance 
only ” to pltfs. in London to obtain acceptance, & 
the second of exchange duly endorsed to pltfs. in 
Berlin, who received it on Aug. 8, Sc on July 10 the 
third of exchange duly endorsed to pltfs. in London, 
who did not receive it until after the outbreak of 
the war. On July 31 defts. accepted the first of 
exchange payable in London. On Sept. 19 the 
Home Secretary, acting under Aliens Restriction 
(No. 2) Order, 1914, which was made in pursuance 
of Aliens Restriction Act,. 1914 (c. 12), granted to 
pltfs. & two other German banks a licence to carry 
on banking business in the United -Kingdom sub- 
ject as follows : “ (1) The permission shall extend 
only to the completion of the transactions of a 
banking character entered into before Aug. 5, 1914, 
so far as those transactions would, in ordinary 
course, have been carried out through or with the 
London establishments. The permission does not 
extend to any operations for the purposes of mak- 
ing available assets which would ordinarily be 
collected by, or of discharging liabilities which 
would ordinarily be discharged by, establishments 
of the banks other than the London establishments. 
No new transactions of any kind, save such as may 
be necessary or desirable for the purpose of the 
completion of the first-mentioned transactions, 
shall be entered into by or on behalf of the London 
establishments of the banks. (2) The business to 
be transacted under this permission shall be limited 
to such operations as may be necessary for making 
the realisable assets of the banks available for 
meeting their liabilities, & for discharging their 
liabilities as far as may be practicable.’* On 
Oct. 31, 1914, the first & third of exchange were, 
with the approval of the official controller ap- 
pointed by the Treasury, presented to defts. for 
payment Sc were dishonoured. On Jan. 8, 1915, 
pltfs. in Berlin sent the second of exchange to pltfs. 
m London with instructions to credit the proceeds 
of collection to the Berlin office. Pltfs. in London 
had obtained advances from the Bank of England 
to enable them to pay the bills which they accepted 
for the B. bank, Sc were under obligation to collect 
from their clients all the funds due to them as soon 
as possible Sc apply those funds to the repayment 
of the Bank of England's advances with interest. 
Pltfs. brought an action on the bill against defts., 
who pleaded that pltfs, were alien enemies. Sc that 
the licence did not authorise pltfs. in London to 
present Sc receive payment of the bill : — Held : 
(1 ) the transactions permitted by the licence were 
not limited to transactions with the London estab- 
lishment, but included all transactions made with 

S ltfs., whether made or negotiated in London or in 
orlin ; (2) the transaction of the bill was a bank- 
ing transaction Sc would in ordinary course have 
been carried out in London, & presentation for pay- 
ment Sc collection were carrying out the transac- 
tion Sc were not a new transaction ; (3) pltfs. were 
entitled to recover. — Direction der Disconto 
Gesellschaft v . Brandt (A. H.) & Co. (1915), 
31 T. L. R. 588. 

B, Control and Management of Enemy Property , 

Assets, Goodwill , etc . 

(a) Appointment and Powers of Controller . 
Note.- — The Acts referred to in the following cases 
are Trading with the Enemy Act, 1914 (c. 87), Trading 
with the Enemy Amendment Act , 1914 (c. 12), 
Trading with the Enemy Amendment Act , 1918 


(c. 105), are herein referred to as Act of 1914, 
Amending Act of 1914, Amending Act of 1918, 
respectively . 

216. Act of 1914, s. 3— Manner of appointment — 
Company — Evidence — Security — Accounts.] — A 
limited co. carrying on trade in England, of which 
the great majority of the shares were held by 
enemies resident in Germany, suspended business 
after outbreak of the European war. The Board 
of Trade petitioned the ct. to appoint a controller 
of the business of the co. during continuance of the 
war: — Held: (1) such an application might be 
made by originating motion; (2) the controller 
might be appointed on evidence that the informa- 
tion of the Board of Trade had reasonable founda- 
tion ; (3) the controller must give the security 
required to be given by a receiver ; (4) the ct. 
would reserve to itself power to require the con- 
troller to render Sc vouch his own accounts, but 
would not direct him, as a matter of course, so to 
do. — Re Meister Lucius Sc Bruning, Ltd. (1914), 
31 T. L. R. 28; 59 Sol. Jo. 25. 

217. — — • Adapted to partnership.] — The 

partners in a firm known as K. & B. Co. wore a 
German subject resident in Germany Sc an English 
co., K. Sc Co. The partners in K. Sc Co. were a 
natural- born British subject & a registered German 
subject, resident in England for twenty years, 
whose application for naturalisation had not yet 
been granted. Before the war between Great 
Britain Sc Germany K. Sc B. Co. were carrying on 
work in connection with English collieries Sc iron- 
works. An application by K. & Co. for the 
appointment of S. as receiver Sc manager of K. Sc 
B. Co. had been refused by the judge, who inti- 
mated that an application should be made by the 
Board of Trade for the appointment of a controller 
under the above sect. On motion by the Board 
of Trade : — Held : an order appointing S. con- 
troller should be made in the form settled in Re 
Meister Lucius <£: Bruning , Ltd . (No. 218, ante) 
adapted to a partnership business . — He Ko peers 
Coke Oven & Bye-product Co. (1914), 49 L. Jo. 
COO ; 138 L. T. Jo. 108. 

218. Amending Act o! 1914, s. 11 — When ap- 
pointed — Proposal to transfer business to neutral 
country — Application to English company.] — A co. 
was incorporated in England to acquire Sc take over 
a business of mine-owners Sc smelters carried on 
in Bolivia. At the outbreak of the European war 
the greater number of the shares in the co. were held 
by Bolivians. The directors of the co. had spared 
no efforts to utilise for the benefit of the Allied 
Powers the mineral products of the co.’s mines Sc 
works. In order to escape the increasing burden 
of the British income tax the foreign shareholders 
resident abroad had become desirous that the 
business of the co. should be transferred to some 
other country. The directors accordingly issued 
a circular to the shareholders, stating that they 
proposed to recommend to them that the place of 
business of the co. should in future be in Switzer- 
land, Sc that for that purpose the undertaking 
should be invested in a co. incorporated in that 
country. At a meeting of shareholders this pro- 
posal was sanctioned, Sc a provisional agreement 
for giving effect to it had been executed by the 
directors. In order to prevent the completion of 
the agreement Sc the transfer of the business under 
it, the Board of Trade applied to the ct., under 
s. 11 (1) of the above Act, for the appointment of 
a controller, Sc the judge held an order appointing 


PART III. SECT. 2, SUB-SECT. 2.— above sect, appointed an interim con- a motion to the High Ct to appoint 

B (a). troller of the business of a firm, on the a controller, It was sufficient that there 

„ , ground that ho believod that the firm should be some evidence that there was 

216 1. Act of 1914, 8. 8 (3) — Manner of would endeavour to transmit money a reasonable foundation for the Mlnls- 

appoinlment — Evidence ,] — The Minister from Australia to Germany for the ter ’a belief . — Re Alexander & Co. 
for Trade Sc Customs having under the benefit of enemy subjeots : on (1915), 19 C. L. R. 533. — A US. 
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a controller ought to be made, but limiting his 
powers to preventing the agreement for the transfer 
of the business from being carried into effect : — 
Held : there was ample jurisdiction under the 
above sub-sect, in the public interest to make the 
order A to prevent the English co. becoming a 
Swiss co., whose shareholders would presumably 
be able to transfer their shares to alien enemies. — 
Re Akamayo Francke Mines, Ltd., [191 7 J 1 Ch. 
451 ; 80 L. J. Ch. 225 ; 110 L. T. 54 ; 33 T. L. R. 
170 ; 01 Sol. Jo. 232, C. A. 

219. Amending Act of 1916, s. 1 — Enemy busi- 
ness with English branch — Rights of creditors.] —A 

co. of printers A art publishers, incorporated in 
the German Empire A having its principal place of 
business in Berlin, established a branch in London, 
which carried on business there on its behalf for 
some years before the outbreak of the European 
war. The principal business of the London 
branch was to sell to English lirms goods printed 
by the co. in Germany A to obtain orders from 
English firms for printing. The London business 
had its own capital account A made its own profit, 
which was the difference between the prices 


221. Assets of business — Power to make 
calls.] — The words “ assets ot the business ” in 
s. 1 (3) of the above Act do not include a co.’s 
uncalled capital. 

A controller appointed by the Board of Trade 
under the above Act, to conduct the winding up of 
a co.’s business in the United Kingdom directed 
by the Board to be wound up under that Act, 
cannot be invested by the Board with the power 
to make a call upon the shareholders of the co. for 
the purpose of putting himself in funds to discharge 
the debts of the business A the costs, charges, A 
expenses of A incidental to its winding up . — Re 
Goldschmidt (Jh.), Ltd., [1917] 2 Ch. 194; 86 
L. J. Ch. 521; 117 L. T. 23; 61 Sol. Jo. 546; 
[1917] H. B. R. 193. 

Annotation : — Apld. He Meyers (Fr.) Sohn, [1917] 2 Ch. 201. 

222. Distribution of assets among share- 
holders.] — Where under the above Act the Board 
of Trade orders the winding-up of a co.’s business 
A appoints a controller, A the co. is not in liquida- 
tion, the controller cannot be empowered by the 
Board to distribute assets in his hands, so far as 
they are not required for payment of the debts 
of the business A the costs of the winding-up, 
among the shareholders of the co . — Re Meyers 


obtained for the goods A those at which they were 
invoiced by the co. in Berlin, any net profits made 
by the London business, after providing for pay- 
ment of expenses, being accounted for to the co. 
in Berlin. For the purpose of the London business 
a banking account was opened with a bank in 
London, A this account was used rarely, if at all, 
by the Berlin house. The co. had no other busi- 
ness in the United Kingdom. In Apr.. 1916, the 
London business was ordered to be wound 
up, A a controller was appointed :—Held : the 
creditors referred to but not specified in s. 1 (3) of 
the above Act were the creditors of the business 
as mentioned in s. 1 (4), A not the creditors of the 
co., as mentioned in s. 1 (7), A the creditors of the 
enemy co. who were not enemies, but w r hose debts 
did not arise out of transactions or dealings in 
relation to the London business, w r ere not entitled 
to share pari passu with the creditors, wiiose debt s 
had arisen by reason of transactions or dealings 
in relation to that business in the distribution of 
any sums or other property resulting from the 
realisation of any assets of that business. — Re 
Hegelberg (W.) Akt., [1916] 2 Ch. 503; 86 
L. J. Ch. 18 ; 115 L. T. 444 ; [1917] H. B. IL 7. 

Annotations : — Apld. He Goldschmidt, [1917] 2 Ch. 194. 

Mentd. Re Kastner, [1917] 1 Ch. 390. 

220. Position of debenture - holders.] 

Where a co. has issued debentures which are 
secured by a floating charge on its undertaking 
A assets, A subsequently an order is made by 
the Board of Trade, under the above sect., tow inil 
up the business of the co., the order enables the 
controller to deal with the whole of the assets 
of the business, notwithstanding the debenture- 
holders’ charge A the appointment of a receiver 
A manager in their action. 

On an application for the appointment of a re- 
ceiver A manager in a debenture-holders’ action 
the ct. ought to be informed whether any pro- 
ceedings before the Board of Trade for the winding 
up of the business of the co. under the above sect- 
are pending or threatened, A any order made will 
be at the risk of the parties to it. if it is obtained 
without such information having been supplied. — 
Re Kastner A Co., Auto-Piano Co. v. Kastner 
A Co., [1917] 1 Ch. 390 : 86 L. J. Ch. 235 ; 116 
L. T. 62 ; 33 T. L. K. 149 ; [1917] IL B. It. 43. 

Annotations : — Mentd. Re Goldschmidt. [19171 2 Cl). 194; 
Re Meyers (Fr.) Holm. [1917] 2 Ch. 201 ; Unit v. A. E. G. 
Electric, [19183 1 C1). 320 ; Re Pieckinann, [1918] 1 Ch. 331. 


(Fr.) Noun, Ltd., [1918] 1 Ch. 169 ; 87 L. J. Ch. 
103 ; 117 L. T. 690 ; 62 Sol. Jo. 120, C. A. 

Annotation : — Mentd. Re Dieckmann, [1918] 1 Ch. 331. 

223. Business ordered to be wound up — 

Power to sue.] — Where under the above sect, the 
Board of Trade makes an order requiring that the 
business carried on in the United Kingdom by a 
firm of enemy nationality shall be wound up, A 
appointing a controller, the Board may by that 
orcier confer on the controller power to sue in the 
name A on behalf of the firm for debts which 
became due before the outbreak of the war, without 
being liable to be met by the defence that pltfs. are 
an enemy firm. — Continho Caro A Co. v. Ver- 
mont A Co., [1917] 2 K. B. 587 ; 86 L. J. K. B. 
1532; 116 L. T. 686; 33 T. L. K. 461. 

224. Distinction between winding up 

& bankruptcy — Liability for rent.] — -Where a 
business is wound up under the above Act, A a 
lease of the business premises remains unexpired 
w r hen the winding up is complete, the lessor being 
paid all rent due to date, A the covenants having 
been performed, has no right against the controller 
or the balance of assets in his hands in respect of 
future rent or performance of covenants. They 
arc not present debts or liabilities within s. 1 (3), 
for w r hich alone the controller is responsible. 
There is no analogy in this connection between 
the winding up of the business of a person or co. 
under the above Act A the bkpey. of an individual 
or the liquidation of a co.. as the winding up of a 
business under the Act effects no change in the 
liability of the lessee under the covenants of the 
lease. If a lease is beneficial, it is a controller’s 
duty to realise it. If it is onerous, it may he his 
duty to realise it. If realisation is impossible, it 
is ordinarily proper for him to offer the lessor fair 
terms (which, normally, will not exceed bkpey. 
terms) for surrender of the lease. If the lessor 
refuses to accept a surrender, it is, in an ordinary 
case, the controller's duty to leave the lessor to 
whatever rights A remedies he may have against 
the lessee under the ordinary law . — Re Dieckmann, 
[1918] 1 Oh. 331 ; 87 L. J. Ch. 138 ; 34 T. L. R. 
169 ; 62 Sol. Jo. 270. 

Annotation: — Mentd. Re Franckc& Ilasch, [1918] 1 Ch.470. 

225. Bills of exchange accepted by 

enemies — Claim against assets of business of 
enemy drawer.] — A German firm trading in 
London drew bills on customers in Germany pay- 



Part III. — Aliens in Time of War. 151 


able in Germany, which were accepted by these 
customers & discounted with a bank in London. 
On Aug. 4, 1914, the date of outbreak of war, the 
bills had not become due, Ac owing to the war, they 
had not yet been presented for payment. By 
German war legislation (i. ) no person residing out- 
side Germany, whether enemy or not, could at 
that time enforce in German cts. any pecuniary 
claim arising before July 31, 1914, but would be 
entitled to interest; (ii.) the date of payment of 
all bills of exchange drawn outside, but payable in, 
Germany was postponed for nine months from 
July 31, 1914, interest till payment being payable 
at the rate of 0 per cent, per annum ; (iii.) by an 
Ordinance of Sept. 36, 1914, the maturity of all 
pecuniary claims of persons residing in British 
territories was postponed until further notice, & 
no interest could be claimed for the period of post- 
ponement, <te the time for presenting Ac protesting 
bills of exchange held by such persons was post- 
poned until the Ordinance had ceased to be in 
force, which date was lo be determined by the 
Imperial Chancellor. The firm’s business was 
ordered to be wound up by the Board of Trade. 
The bank claimed as holders of the bills they 
should be paid, or have provided for, out of the 
assets the amounts of the bills at the rate of 
exchange notionally current either at their respec- 
tive dates of payment or on Apr. 30, 1915, with 
interest at 0 per eent. until payment : — Held : 

(1) even if the Ordinance of Sept. 30, 1911, was 
penal Ac to be disregarded in English cts., the other 
Ordinances were valid emergency legislation Ac 
binding on the acceptors in Germany, Ac pay- 
ment of the bills was not yet enforceable ; 

(2) under Bills of Exchange Act , 1882 (c. 01), s. 72 
(5), the holders had no right of recourse to the 
drawers ; (3) there was no present debt or liability 
of the business to the hank which could be paid 
under s. 1 (3) of the above Act of 1910, Ac the claim 
failed . — Re Franukk A Rasohe, [1918] 1 Oh. 470 ; 
87 L. J. Oh. 273 ; 118 L. T. 211 ; 34 T. L. K. 287 ; 
02 Sol. Jo. 438. 

226. After winding up order on creditor’s 

petition — Procedure & form of order.] — Form 
of order where, after a winding up order has 
been made by the ct. on a creditor's petition 
against a oo. registered in England but controlled 
by alien enemy shareholders, the Board of Trade 
have under the above sect, made an order to wind 
up the business of the co., the Board being substi- 
tuted for petitioning creditors in the pending 
petition, Ac those proceedings being stayed until 
the Board of Trade order has been worked out, so 
t hat the Board may then proceed under the pending 
petition to obtain the final dissolution of the co. — 
Re Cedes Electric Traction, Ltd., [1918] 1 Oh. 
IS; 87 L. .T. Oh. 9 ; 117 L. T. 690 ; 02 Sol. Jo. 70. 

227. Company to be represented.] — 

On the hearing of a petition by the Board of Trade 
to wind up a co. under s. 1 (7) of the above Act, 
where the Board of Trade have previously made an 
order under s. 1 (1), & ft]) pointed a controller, it 
is very desirable that the co. should be represented. 
— Re Polaok Tyre Ac Rubber Co., Ltd. (1918), 
02 Sol. Jo. 208. 

228. Jurisdiction of court.] — Held : 

where under s. 1 (7) of the above Act an order 
had been made for the winding up of a co., not 
only the winding up petition, but also all pro- 
ceedings in the winding up, ought to be before 
the judge to whom the jurisdiction under Trading 
with the Enemy Acts was assigned, & not before 


the judge to whom the ordinary winding up of cos. 
jurisdiction was assigned. — Re Heyl Brothers, 
Ltd. (1938), 144 L. T. Jo. 237. 

229. To extend time.] — A co. 

was wound up on the application of the Board of 
Trade under s. 1 (7) of the above Act on account 
of its enemy nature, Ac no liquidator was appointed. 
A large proportion of the snares was hold hy alien 
enemies in Germany, Ac the co.’s liabilities were 
largely to alien enemies. On a summons by the 
official receiver for leave to extend the time for 
all matters for which a time was fixed by Cos. 
(Consolidation) Act, 1908 (c. 09), or the rules there- 
under, except certain specified matters : — Held : 

( 1 ) the proper course was to specify in the summons 
the particular matters for which the time was to 
be extended, Ac to take liberty to apply to extend 
the time for other matters ; (2) under s. 152 of 
the above Act of 1908, Ac Cos.’ Winding up Rules, 
1909, r. 15, the ct. had power to extend the time 
for holding the meetings with creditors Ac con- 
tributories, Ac in the circumstances the time for 
the meetings should be extended indefinitely. — 
Re Sciiliemann’s Oil Ac Ceresine Co. Ltd. ( 1918), 
144 L. T. Jo. 210. 

(b) Appointment and Powers of Custodian. 

Note. — The Acts <£* Orders referred lo in the 
following cases are Trading with the Enemy Amend - 
merit Act 9 1914 (c. 12), Trading with the Enemy 
Amendment Act , 1915 (r. 79), Trading with the 
Enemy Amendment Act , 1910 (c. 105), Trading with 
the Enemy (Vesting ct* Application of Property) 
Rules , 1915, & are herein referred to as Amending 
Act of 1914, Amending Act of 1915, Amending Act 
of 1910, Rules of 1915, respectively . 

230. Amending Act of 1914 — What property can 
be vested — Enemy lien on insurance policies.] 
— An English firm had deposited with R., who 
afterwards became an alien enemy, policies of 
assurance on the lives of the partners as security 
for bills which he had accepted on their behalf. 
The firm became bkpt. One of the partners died 
Ac two of the policies became payable. The trustee 
in bkpey. applied for an order under s. 4 of the 
above Act, vesting in the custodian the policies or 
the righy to receive the policy moneys. He did 
not admit R.’s lien : — Held : (1) under the above 
Act the only property which could he vested in 
the custodian was enemy property ; (2) the charge 
on the policies, if existing, was enemy property ; 

(3) the trustee was not interested in it & not 
entitled to make the application. — Re Ruben, 
[1915] 2 Ch. 313 ; 84 L. J. Ch. 789 ; 113 L. T. 047 ; 
31 T. L. R.503; 59 Sol. Jo. 704; [1915] H. B. R.235. 

23 1. Unadmitted credit balance at 

bank — Position of debtor to enemy. J—The pro- 
visions of s. 4 (1) of the above Act only enable a 
vesting order to be made as to specific property 
which can bo definitely pointed out, Ac do not apply 
to an alleged credit balance on a running account 
between the alien enemy" & a bank, the existence 
of which balance is denied by the bank. A vesting 
order should not place the custodian in the position 
of an assignee of a disputed debt. A debtor to an 
alien enemy is not a “ person who holds or manages 
for or on behalf of an enemy any property ” within 
s. 3 (1) of the Act Ac ought not, under r. 2 (4) of the 
Rules of 1915, to bo named as resp. to an origi- 
nating summons for a vesting order under the 
above sect., unless it is clear he admits the debt. 
Applts. were ordered to pay the costs of resps. 
improperly joined. — Re Bank fur Handel und 


PART HI. SECT. 2, SUB-SECT. 2.— 

B (b). 

230 i. Amending Act of 1914 — What 
property can. he vested — Land held in un- 


divided shares hy alien enemies <£• 
British subjects.]— The ct. has jurisdic- 
tion to vest lands in the custodian, 
where the lands are held in undivided 


shares by persons, some of whom are 
enemies & some British subjects domi- 
ciled within the jurisdiction. — Be Fitz- 
gerald (1915), 49 I. L. T. 119,— IR. 
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Sect 2 . — Position of alien enemy : Sub-sect 2, B. 

Industrie, [1915] 1 Oh. 848'; 84 L. J. Oh. 435; 
113 L. T. 228 ; 31 T. L. K. 311. 

232. Ship seized as prize — Subse- 

quently requisitioned by Crown.]— Where a German 
ship was seized as a prize by the Crown after the 
declaration of war with Germany, & was subse- 
quently requisitioned by the Crown & was in the 
possession of the Adtnlty. : — Held : s. 4 of the. 
above Act was inapplicable, & it was not expedient 
for the purposes of that Act in the circumstances 
of the case to make an order vesting property of 
such a nature as a ship in the custodian trustee. — 
Re IIemsotii (Wilhelm), Ltd., Ex p. Ville S.S., 
Ltd. (1915), 85 L. J. Ch. 104 ; 113 L. T. 200 ; 13 
Asp. M. L. C. 115. 

233. Circumstances where appointment re- 

fused — Application by manager of branch.] — The 

London manager of an alien enemy firm, which had 
its head office at Leipzig & carried on business in 
various parts of the world, applied, with that firm’s 
consent, that a receiver & manager of the Ixmdon 
branch of the business should be appointed : — Held : 
(1) there was no jurisdiction to appoint a receiver 
& manager of a business at the instance of the 
existing manager ; (2) if the ct. had a discretionary 
jurisdiction, it would not interfere, because it was 
not the function of the ct. to appoint its own officer 
to protect the property of an alien enemy : (3) 
s. 4 of the above Act did not authorise the ct. to 
vest a business in the custodian for the purpose of 
his managing it, the effect of which would be to 
bring in new property . — Re Gaudig <fc Blum, 
Hpalding r. 1 jOdde (1915), 31 T. L. li. 153. 

234. Powers & duties of custodian — Appli- 

cation to court — Right of company to appear.] — 
Shares in an English co. belonging to an alien 
enemy were vested in the custodian under s. 4 (1 ) 
of the above Act : — Held : ( 1 ) the custodian was 
entitled to do all the acts he could do in his charac- 
ter of shareholder in the co. ; (2) although it might 
be wise for him to apply to the ct. for directions 
in particular cases, yet he had full power to do 
what might be necessary without such application, 
& an order made by the ct. sanctioning a particular 
exercise of his rights in no wav modified those 
rights. Scmblc : where in such a case the custo- 
dian applies to the ct. for directions, the co. has 
no locus standi to appear A be heard on the applica- 
tion. — Re Pharaon et Fils. [191fi] 1 Ch. 1 ; 85 
L. J. Ch. 08 ; 113 L. T. 1138 ; 32 T. L. R. 17 ; 
[1915] H. B. K. 232, C. A. 

235 . For declaration that con- 

tract subsisting.] — Under the above Act the ct. has 
no power to make a declaration, at the instance of 
the custodian, that a contract between an English 
co. <fe an enemy co., whose property has been vested 
in the custodian, is a subsisting contract, & that the 
rights & obligations thereunder are enforceable as 
between him & the English co. ; but the proper 
course is for the English co. to begin an action 
against the enemy co. under Legal Proceedings 
against Enemies Act, 1915 (c. 30), to have the 
effect of the European war on the rights A liabili- 
ties of the parties under the contract determined, 
the custodian being joined as a deft, in such action, 
& to apply to the judge to whom actions under the 
latter Act are assigned to direct that the action 
should be heard by the judge to whom applications 
under the Act of 1914 are assigned . — Re Fried 
Krupp Akt. (1910), 32 T. L. It. 095. 


236. Payment of debts.]— Where the 
property' of an enemy in England is vested in the 
custodian & an English creditor applies for pay- 
ment of his debt out of the vested property, the ct., 
before admitting the claim, requires to be satisfied 
with the most reasonable certainty that payment 
of the debt has not already been made in Germany 
either under the contract or under German emer- 
gency legislation. 

The above Act is not primarily an Act for the 
benefit of creditors, but for the preservation of 
enemy property to be dealt with after the war. 

Where application is made to vest in the custo- 
dian a debt owing to an enemy by an English debtor 
who has property in Germany, out of which the 
debt may have been satisfied, the ct. in ordering the 
vesting directs that payment shall not be made out- 
of the vested property except after notice to debtor. 

Form of orders known respectively as “ Freuden- 
berg Ord.” & “ Blydenstoin Ord.,” commonly made 
upon the vesting of a debt in the custodian, where 
English debtor has property in Germany, or claims 
a lien on enemy property. — Re Ling & T)uhr, 
[1918] 2 Oh. 298 ; 87 L. J. Ch. 500 ; 118 L. T. 023. 

237 . Payment of interest & commis- 

sion — Acceptance of bills drawn by enemy — 
Advance to accepting house.] — An accepting house 
provided credit facilities for a foreign client before 
the outbreak of war by accepting bills against 
merchandise or securities. Upon the outbreak of 
war the client became an alien enemy. The bills 
thereafter matured, & the client could not remit 
funds to meet them, & the accepting house, in 
order to meet the bills, obtained from the Bank of 
England an advance at 2 per cent, above the 
current bank rate. The accepting house after- 
wards paid off thq bank with the agreed interest. 
An order having been made vesting the property of 
the alien enemy in the custodian under Trading 
with the Enemy Acts : — Held : the accepting house 
was entitled to charge against the alien enemy 
what it had actually paid to the Bank of England, 
but after the Bank was paid off only simple inte- 
rest at 5 per cent, wit bout any charge or commission. 
— Re Tillman (1918), 34 T. L. R. 322. 

238. Rules of 1915 — Procedure — Alien 

enemy interned.] — Where notice of motion had 
been served before the above Rules under the above 
Act were promulgated in the London Gazette 
Held : an originating summons must be issued, in 
pursuance of the rules, A the matter must come on 
first in chambers, leave being given to use the 
affidavit evidence tiled on the motion. 

Where the alien enemy is interned in an int ern- 
ment camp, a letter should be sent to him enclosing 
a copy of the originating summons . — Rc A Com- 
pany (1915), 59 Sol. .To. 217. 

239. Amending Act of 1916 — Powers & duties of 
custodian —Payment of debts & interest.] — Where 
the ct. has made an order, to which the custodian 
was a consenting party, under s. 5 (2) of the amend- 
ing Act of 1914. directing the custodian out of 
money in his hands to make a distribution in respect 
of debts due by the enemy, the creditors on estab- 
lishing their debts in chambers are not entitled to 
interest at 4 per cent, per annum under R. S. C., 
Ord. 55, r. 03, on debts which do not carry interest . 
The provisions of r. 4 (4) of the Rules of 1915, made 
under s. 5 (5) of the Act, do not incorporate R. S. (\, 
Ord. 55, r. 03, for this purpose, or if they do, the 
rule so far is ultra vires. 

While by s. 5 (2) of the amending Act of 1914, as 


234 i. Powers <£* duties of custo - authorised to make payment. Interest Rowan (J)avip) & Co. (1016), 2 8. L. T- 

dtan-— Payment of debts.]- -It is a matter on the debt can be claimed from the 165— SCOT, 
for the discretion of the custodian custodian only if legally due by the 

whether or not he will pay a debt due by enemy debtor. It is a matter for the d. Appointment of custodian— 

the enemy subject to a creditor in Scot- custodian's discretion what advertise- No bar to subsequent appointment of 
land, & he is not bound to do so. Oir- meat, if any, shall be made for claims judicial factor .] — Re Smith, Lainu & 
cumstances in which the custodian was against the enemy property. - Co. (1914), 2 S. L. T. 462.— SCOT. 
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amended by s. 12 of the amending Act of 1916, the 
custodian is not empowered to pay out of the pro- 
perty paid to him in respect of an enemy the whole 
or any part of any debt due by that enemy, unless 
so authorised by an order of the High Ct. or a judge 
thereof, the ct. cannot require the custodian to 
make any such payment against his will. The 
decision whether payment shall or shall not be 
made rests ultimately with the custodian, subject 
only to the proviso that before paying any debt he 
must satisfy himself that he retains property paid 
to or vested in him in respect of the enemy in ques- 
tion sufficient to satisfy that debt & any other 
claims against that enemy, of which notice verified 
by statutory declaration may have been served 
upon him. 

Whatever be the ultimate destination of the 
funds in the hands of the custodian under the Ord. 
in Council hereafter to bo made under s. 5 (1) of the 
amending Act of 1914, no payment out of enemy 
money should be authorised by the ct. which could 
not by law be justified as against the enemy him- 
self. The fund should be kept intact for rest orat ion, 
if need be, at the end of the war, less only such 
payments out of it for administration or otherwise 
as the enemy could not himself validly or reasonably 
object to, if lie were here to oppose them . — Re 
Fried Kiiujm* Act., f 19161 2 Oh. 194 ; 85 L. J. Oh. 
064 ; 114 L. T. 1020 ; 32 T. L. R. 553. 

Annotation < :—Refd. lie Hagelberg Akt., [191G] 2 Cli. 503 ; 

Holt v. A. E. II. Electric, LMllSl 1 Ch. 320. 


240. “ Claims of creditors ” defined.] 

—The above Act, s. 1 (7), restricts, i.c\, prevents 
without the leave of the Board of Trade, only 
the enforcement of admitted claims of creditors 
bv way of execution or other form of process, 
A does not interfere with the ordinary course up to 
judgment of actions or ot her form of proceeding for 
the purpose of ascertaining or establishing dis- 
puted claims. 


An action v as brought by a British subject to 
recover from a British co., which had an enemy 
proprietary A* a business in England which was 
being wound up under the above Act, a sum for 
salary alleged to be payable under an agreement of 
service, or, alternatively, damages for breach of 
the agreement. The co. denied that pltf. was 
entitled to anything : Held : the action was main- 

tainable without the consent of the Board of Trade. 
Sctnble : pltf. was not a “ creditor ” within s. 1 (7). 

Principles of administration of Trading with the 
Enemy Acts stated.— TIolt r. A. K. (1. Electric 
Co., Ltd., 1 191*1 1 Ch. 320 ; 87 L. J. Ch, 152 ; 34 
T. L. R. 130 ; 02 Sol. Jo. 212. 


241. Amending Act of 1915, s. 2— Right of 
alleged alien company to restrain debtor from 
making return to custodian.]-- Pltf. co. was incor- 
porated under the laws of Belgium A had its regis- 
tered office at Antwerp. After the outbreak of war 
between Great 'Britain A her Allies (including Bel- 
gium) A Germany, a large portion of Belgium (in- 
cluding Antwerp) being in the effective military 
occupation of Germany, the co.’s business at Ant- 
werp was closed, A the books were removed to 
London, where the business was then wholly carried 
on, but the chairman of the co. was still in Antwerp. 
Hefts., who acted as bankers for the co., had de- 
clined to pay a cheque drawn upon them by theco., 
on the ground that the co., was “ technically an 
enemy,” A they proposed to make return to the 
custodian trustee of the moneys hold by them on 
the co.’s behalf. In an action by the co. for a 
declaration that it was not ari enemy within the 
Trading w r ith the Enemy Acts A Proclamations 
relating to trading with the enemy, A an injunc- 
tion to restrain defts. from making any return 
to the custodian trustee of any property in their 


possession or under their control to which the co. 
was entitled : — Held : the co. being incorporated 
in Belgium was not incorporated in an enemy coun- 
try, for although a large portion of that country 
was in the effective military occupation of an 
enemy, yet the country as a whole was not terri- 
tory in hostile occupation, A the co. was not an 
“ enemy ” within any of the Acts or Pro- 
clamations.— Soci£t£ ANONYME BeLGE DE8 MINES 
d’Aljustrel (Portugal) v . Anglo-Belgian 
Agency, Ltd., [1915] 2 Ch. 409 ; 84 L. J. Ch. 
849 ; 113 L. T. 581 ; 31 T. L. R. 624 ; 59 Sol. Jo. 
679, C. A. 


(c) Appointment and Powers of Receiver or Inspector. 

Note. — The Acts referred to in the following cases 
are Trading with the Enemy Act , 1914 (c. 87), 
Trading with the Enemy Amendment Act , 1914 
(c. 12), are herein referred to as Act of 1914, 
Amending Act of 1914 respectively . 

242. Apart from statute — Application by agent.] 
— An Austrian subject carrying on business in 
England, upon declaration of war between Austria 
A Russia, gave his manager a power of attorney to 
carry on the business, A left England for the front. 
Shortly afterwards, on declaration of war by Great 
Britain against Austria, he became an alien enemy. 
The manager, for that reason being unable to collect 
debts due to his principal, commenced an action 
against him for the appointment of a receiver of the 
assets, with liberty to pay the debts: — Held : the* 
agent could have no greater right than his principal, 
who, being an alien enemy, could not sue, A there 
was no jurisdiction to appoint a receiver. — Max- 
well v . Gkuniiut (1914), 31 T. L. It. 79; 59 
Sol. Jo. 104, C. A. 

Annotation Folld. lie Gaudier & Blum, Spalding v. Lodde 

(1915). 31 T. L. R. 153. 

243. — — Appointment of branch manager — 
Subject to special undertaking — Conditional on 
application for licence.] — Where a large alien 
enemy firm had a London branch, employing a hun- 
dred British workmen, the ct. appointed the Eng- 
lish assistant manager of that branch to be receiver 
A manager, on his undertaking not to remit goods 
or money forming assets of the firm’s business to 
any host He country, A to endeavour to obtain a 
licence from the Crown to trade. — Re Bech stein, 
Berridge i\ Beciistein, London County A 
Westminster Bank r. Bechstein (1914), 58 
Sol. Jo. 863. 

244. Power to prevent trade inter- 

ference from rival.] — The English assistant mana- 
ger of the London branch of an alien enemy firm 
was appointed receiver A manager of the branch 
business, on his undertaking, inter alia , to endeavour 
to obtain a licence from the Crown for continuance 
of the business. Before this licence, which was 
subsequentlv granted, was obtained, the president 
of a rival ’English trade assocn. wrote a letter 
describing it as an unpatriotic act to do business 
with the firm. On motion to commit the president 
for interference with the receiver : — Held : the 
president must give an undertaking not to circulate 
in future any such letters during continuance of the 
licence. — Re Bkohstein. Berridge v. Beciistein, 
London County A Westminster Bank v. Bech- 
stein (1914), 58 Sol. Jo. 864. 

245. Partnership — Accession deed entered 

into after outbreak of war.] — A firm consisted of 
English A German partners. There was a clause 
in the partnership deed making provision for what 
was to be done in the event of the two German 
partners in the business or either of them being 
called out to serve in the German army. The 

E artners were in fact called out, A before the out- 
reak of war between England A Germany, A 
before such partners departed for Germany, au the 
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Sect 2. — Position of alien enemy: Sub-sect 2, B . 
& ( d ) ; sub-sect. 3, A.] 

partners entered into a deed of accession purporting 
to carry out the clause A substitute other partners. 
On ail ex p. motion the ct. appointed a receiver A 
manager of the business, not for the purpose of 
winding-up the business, but for the purpose of 
continuing it. — A dmit age r. Boromann (1914), 84 
L. J. Cl i. 784 ; 112 L. T. 819 ; 59 Sol. Jo. 219. 

246. Act of 1914, s. 3 — Partnership-Appoint- 
ment on ex parte application — One partner alien 
enemy.] — A partnership consisted of three part- 
ners, one a naturalised British subject, another a 
German subject resident in London, A the third a 
German subject resident in Germany. On t he out- 
break of war between England & Germany the 
partners were carrying on business in London. 
There was a large sum due to the partnership from 
customers in England A the colonies. Part had 
been received, but there was a difficulty in collect- 
ing the rest owing to the fact of one partner being 
an alien enemy : — Held : the business being an 
ordinary commercial business, A not within the 
above sect., a receiver would be appointed on an 
ex p. application. — R ombach v. Rombach (1914), 
59 Sol. Jo. 90. 

247. Power of receiver to sue.]— A 

partnership firm consisting of three partners, of 
whom one was an alien enemy resident- m Germany, 
sold goods to defts. One of the other partners 
afterwards brought an action for dissolution of 
partnership, A the ct. appointed him receiver of the 
business : — Held : an action was maintainable by 
the receiver to recover the price of the goods sold 
by the partnership. — R ombach Baden ('lock Co. 
v. Gent A Son (1915), 84 L. J. K. B. 1558 ; 31 
T. L. R. 492. 

Anti' tutu ni : — Consd. Speyer r. Rodriquez (1017), 87 L. J. 

K. B. 171,0. A. Dbtd. Rodriquez r. r(19l8), 110 

J.. T. 400, H. L. 

248. Amending Act of 1914, s. 12 — Partnership — 
Inspector appointed — Dissolution— Date of ac- 
counting.] — Three brothers of American origin, but 
naturalised British subjects, traded in partnership 
at Frankfurt-on- Main, Ixmdon, A elsewhere. Pltf. 
resided A carried on business in London A defts. at 
Frankfurt. On the outbreak of war with Germany 
defts. were interned in Germany. Tn Nov., 1914, 
pltf. commenced an action for dissolution of part- 
nership as from Aug. 4, 1914, the date of the decla- 
ration of war, on the ground that defts. were alien 
enemies. The Board of Trade under 'the powers 
conferred on them by the above sect, appointed an 
inspector to supervise the business of the firm, A he 
employed pltf. as manager. — H eld : ( 1 ) t he ] )art ner- 
ship must be dissolved A the usual partnership 
accounts taken ; (2) the ct. declined to decree a 
dissolution either from the date of declaration of 
war or from the date of the writ, as it might 
occasion difficulties when the accounts were taken, 
A directed that the accounts should not be pro- 
ceeded with until three months after declaration 
of peace. — K upfer v. Kupfer (1915), (10 Sol. Jo. 
221. 


(d) Appointment and Powers of Administrateur - 

sSguestrc. 

249. Authority to receive & give discharge for 
dividends of English company.} — A person, who has 
been appointed by the French Cts. administrateur- 
sequestre of all the property A rights possessed in 
France by a German resident in that, country, is 
entitled to receive dividends payable by an English 
co. to such German resident in France. — Lepage 
v. San Pa flo Copper Estates, Ltd. (1017), 33 
T. L. R. 457 ; 01 Sol. Jo. 012. 


Sub-sect. 3. — As regards English Courts. 

A. Right to sue or otherwise initiate Proceedings on 

his own Behalf. 

250. No right to sue.] — An alien bom who 
becomes an enemy, as all alien friends may, is 
utterly disabled to maintain any action, or get 
anything within the realm of England. — Calvin’s 
Case (1608), 7 Co. Rep. la; 2 State Tr. 559; 
Moore, K. B. 790 ; Jenk. 300 ; 77 E. R. 377. 

Annotations : — Refd. Brunswick v. Hanover (1844), 6 Beav. I ; 
Bowmad v. Secular Soc., [19 1 71 A. C. 406, H. L. ; Rodriquez 
v. Speyer (1918). 119 L. T. 409, H. L. Mentd. Parliament 
in Ireland, Case o t (1616), 12 Co. Rep. 110; R. v. 
Hampden (1667), 3 State Tr. 82C ; Collingwood r. 
Pace (1661), O. Bridg. 410; Manb.v v Scot (1663), 
1 Keb. 361; Thomas r. Sorrel (J672), 3 Keb. 143; 
Anon. (1678), Frcein. K. B. 249 ; R. v. Tucker (1692), 
4 Mod. Rep. 162 ; R. r. Knowles (1693), 12 Mod. 

Rep. 55 ; Loddington v. Kimc (1695), 3 Lev. 431 ; Owen 
Saunders (1698), 1 Ld. Kaym. 158 ; Clayton v. Kinaston 
(1697), 1 Ld. Rayru. 419 ; Scot v. Schawrtz (1 739), 2 Com. 
677 ; Omychuud v. Barker (1744), 1 Atk. 21 ; R. r. Cowie 
(1759), 2 Burr. 834 ^Campbell r. Hall (1774), 1 Cowp. 204 ; 
Queen Caroline’s Claim to Ik* Crowned (1821). 1 St. Tr. 

N. S.919. P.C. ; Ruding v. Smith (1821). 2 Hog:. Con. 371 ; 
Jephson r. Hiera (1835), 3 Knapp 130; Lane v. Bennett 
(1836), 1 M. & W. 70; Lyons Corpn. v. East India Co. 
(1836), 1 Moo. Ind. App. 175, 1*. C. ; Birtwhistle v. Vardill 
(1810), 7 Cl. & Fin. 895, H. L. ; Taylor v. Best (1854), 14 
C. B. 487 ; Kittson v. Stordy (1855), 1 Jur. N. S. 771 ; R. 
v. Lopez, R. i?. Sattler (1858), Dears. & B. 525, C. C. R. ; 
Ex p. Anderson, (1861) 3 E. & E. 487 ; Ex p. Brown 
(1864), 5 B. & S. 280 ; Low v. Routledge (1865), 1 Oh. App. 
42, L.J.I. ; The Franconia (1876), 2 Ex. I). 63, C. C. R. ; 
Do Goer r. Stone (1882), 22 Ch. D. 243 ; lie Stepney Petn., 
Isaacson v. Durant (1886), 17 Q. B. D. 54 ; lie Johnson, 
Roberts r. A.-U., [1903) 1 Ch. 821 ; Gibson v. Gibson, 
119131 3 K. B. 379 ; R. v. Speyer, [1916] 2 K. B. 858, 

O. A. : Tinsley t\ Muller, [1917 J 2 Ch. 144, C. A.; R. r. 
Francis, [19181 1 tv. B. 617. 

251 . Suit in equity.]- "A suit was brought 

in equity for discovery of goods received by 
defts. as agents for pltfs., stating such dis- 
covery to be necessary for supporting actions at 
law intended by pltfs. to be brought for recovering 
the value of the goods. Defts. pleaded that 
pltfs. were alien enemies: — Held: (1) suits for 
discovery were not an exception to the general 
rule of the disability of an alien enemy to sue, 
since the disability to sue is personal A takes 
away from the King’s enemies the benefit of 
his cts., whether for the purpose of immediate 
relief or to give assistance in obtaining that relief 


PART III. SECT. 2, SUB-SECT. 3— A. 

250 i. No right to sue.] — An alien 
enemy cannot require the assistance of 
the Crown, with which he is at war, to 
secure recognition of a right he claims 
& be assured of its performance. — 
Canadian Stewart Co. r. Perth 
(1915), 17 Q. P. R. 291 ; Q. It. 25 K. B. 
108. — CAN. 

250 ii. .] — Myers r. Teller 

(1915), 7 O. W. N. 834. — CAN. 

250 iii. Action pending at out- 

break of war.] A subject of a foreign 
Power at war with England, & residing in 


his own country, cannot continue pro- 
ceedings in Canada, even in a case which 
was instituted before declaration of 
hostilities.— Dk Korari.tsuk v. Asbes- 
tos B. & A. Co. (1914), 21 R. de J. 35 ; 
10 Q. P. R. 213. — CAN. 

250 iv. S. P. Luuzyoki v. Spanish 
Rivf.u Pulp Co. (1915), 9 O. W. N. 
136 ; 34 O. L. R. 519— CAN. 

250 v. .1 —Held: pltfs., Aus- 

trian subjects residing in Austria, 
having become alien enemies, ought to 
be barred from further prosecution of 
an action commenced before the out- 
break of war. ticmble : the dismissal of 


the action would not be a bar to a sub- 
sequent action after the termination of 
the war. — D umenko r. Swift Canadian 
Co. (1915), 7 O. W. N. 155 ; 32 O. L. R. 
87.- CAN. 

250 vi. Practice,] — Held : (1 ) alien 

enemies resident in a neutral country 
could not sue in a Canadian ct. ; (2) the 
proper procedure was to enlarge a 
motion to set aside a writ on such 
grounds to the trial, to which pltfs. 
might proceed at their own risk. — 
Newman v. Bhadshvw (1916), 33 

W. L. R. 945 ; 10 W. W. It. 649.— 
CAN. 
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elsewhere ; (2) the plea was good. — D aubigny v . 
Davallon (1794), 2 Anst. 462 ; 145 E. K. 936. 

Annotation : — Refd. Rodriquez v. Speyer (1918), 119 L. T. 
409, H. L. 

252, Effect of Aliens Act, 1794 (c. 9.)] — 

Held : the above Act did not prevent the bringing of 
actions by aliens to recover money due to them, but 
only prevented its being sent out of the kingdom. — 
Michelotte v. Dillon (1798), 2 Esp. 622, N. P. 

253. Rule in general & in Prize Court.]— In 

the law of almost every country the character of 
alien enemy carries with it disability to sue or to 
sustain a persona standi in judicio. The same 
principle is received in our Prize Cts., <fc no subject 
of the enemy can sue therein, unless in particular 
circumstances, such as his coming under a flag of 
truce, a cartel, a pass, or some other act of public 
authority that puts him in the King’s peace pro 
hoc vice. Otherwise he is totally outside the law. 
— The Hoop (1799), 1 Oh. Bob. 196. 

Annotations : — Apld. The Ionian Ships (1855), 2 Ecc. & Ad. 
212 ; The Chile (1914), 84 h. J. P. 1 ; The Marie Glaeser, 
[19141 P. 218; The Movvc, [1915) P. 1. Mentd. Potts 
v. Bell (1800), 8 Term ltep. 548 ; Willlson t’. Patteson 
(1817), 1 Moore, C. P. 133 ; The Lcucade (1855), 25 L. T. 

O. S. 312; Esposito v. Bowden (1857), 7 E. & B. 763; 
Arnhold, Karberg v. Blythe, Green, Jourdain, Schneider 
n. Burgett & Newsam, [19151 2 K. B. 379 ; Conti- 
nental Tyre & Rubber Co. (Great Britain) v. Daimler 
Co., Same v. Tilling (1915), 84 L. J. K. B. 920, C. A,.; 
Porter v. Freudenberg, Krelinger r. Samuel & Rosenfeld, 
Re Merten's Patents, 11915] 1 K. B. 857, C. A. ; Robson 
v. Premier Oil & Pipe Line Co., [1915] 2 Oh. 124, U. A. ; 
The Panarlellos (1915), 81 L. J. I 1 . 140 ; British & Foreign 
Marine lnsce. r. Sanday, [1916] 1 A. C. 050, H. L. ; 
Halsey v. Lowenfeld, [1910] 2 K. B. 707, C. A.: Horlock 
r. Beal, [1910] 1 A. C. 480, H. L. ; The Manningtry, [1916] 

P. 329 ; Stevenson v. Akt. ftir Carton n age n Industrie 
(1910), 115 L. T. 594, C. A. ; Zinc Corpn. v. Hirsch, [1916] 

1 K. B. 541, O. A.; Continho Caro t\ Vermont, [1917] 

2 K B. 587 ; Ertel Bieher v. Itio Tinto Co., [1918] A. C. 
200. H. L. ; Naylor, Rcnzon r. Krainische Industrie, 
[1918] 1 K. B, 331 Rodriquez r. Speyer (1918), 119 L. T. 
409, H. L. 

See, further. Prize Law & Jurisdiction. 

254. Effect of Hague Convention, 1917, 

No. 4.] — The provisions of art. 23 (h) of the annex 
entitled “ Laws A Customs of War on I .and ” to 
the above Convention have not abrogated the rule 
of English law so as to enable an alien enemy to 
sue. — Porter v. Freudenberg, K red linger v. 
Samuel (S.)& Rosenfeld, Re Merten’s Patents, 
[1915] l K. B. 857 ; 84 L. J. K. B. 1001 ; 112 L.T. 
313 ; 31 T. L. B. 162 ; 20 Com. Cas. 189, C. A. 

Annotations: — Mentd. Art. fur Anilin r. Levinstein (1915), 

84 L. .7. Oh. 842, C. A. ; R. r. Kupfer, [19151 2 K. B. 321, 

C. C. A. ; Itom bach Baden Clock Co. r. Gent (1915), 84 
L. J. K. B. 1558 ; Re Sutherland, Beehoff v. Bubna (1915), 

31 T. L. H. 248 ; Re Wilson, Ex p. Marum (1915), 113 
L. T. 1116 ; Zinc Corpn. v. Birseh (1915), 85 L. J. K. B. 
505, C. A. ; Halsey r. Lowenfeld, [1910] 2 K. B. 707, 

C. A.; R. r. Vine St. Police Station Supt.., [1910] 1 K. B. 
268 : Sehaffenius v. Goldberg, 11910] 1 K. B. 284, C. A. ; 

Re Hilckes, [1917! 1 K. B. 48, C. A. ; Scotland r. South 
African Territories (1917), 33 T. L. R. 255; Tingley r. 
Muller, [1917] 2 Ch. 144, C. A. ; Erie] Bielxr t\ Rio Tinto, 
119181 A. C. 260 ; Rodriquez r. Speyer (1918), 119 L. T. 
409, H. L. 

255. Effect of Trading with Enemy Pro- 

clamation, 1914, No. 2, pars. 5 & 6.] — Pitfs. were a 
firm of cotton waste merchants, the partners 
being all German subjects resident & domiciled 
in Germany, & having their principal place of 


business there with branches in England & else- 
where. During June & July, 1914, they sold 
certain bales of cotton waste to defts., cotton waste 
spinners at Haslingden. The goods were delivered 
but not paid for. In July other bales of cotton 
waste were invoiced by pitfs. to defts. After the 
outbreak of war between Great Britain & Germany 
defts. refused to accept or pay for the latter goods. 
The above Proclamation saved transactions with 
every branch locally situate in British territory. 
In an action by pitfs. for the price of the goods 
accepted but not paid for, & for damages for non- 
acceptance of the goods refused by defts. : — Held : 
(1 ) par. 6 of the above Proclamation did not enable 
an alien enemy to sue in respect of obligations 
entered into lief ore the war, & pitfs. were not 
entitled to sue. — W olf (W.) & Sons r. Carr, 
Parker k Co. (1915), 31 T. L. B. 407, 0. A. 

Annotations : — Folld. Kreglingcr r. Cohen (1915), 31 T. L. R. 
592. Expld. Schuffenius v. Goldberg, [1910] 1 K. B. 284. 
O. A. Refd. Re Coutinho Caro, 1 1918] 2 Ch. 384. Mentd. 
Zinc Corpn. v. Hirseh, [1910] 1 K. B. 541 ; Continho Caro 
v. Vermont, [1917] 2 K. B. 587. 

256. Unless resident under licence.] — An 

alien enemy residing in England by the licence & 
under the protection of the King can enter into 
contracts k sue upon them. — W ells v. Williams 
( 1697), 1 Lut. 34 ; 1 Salk. 40 ; 1 Ld. Baym. 282 ; 
125 E. B. 18. 

Annotations : — Apld. Gasseres t*. Bell (1799), 8 Term Rep. 
166. Conid. Maria v. Hall (1807), 1 Taunt. 33. Apld. 
Usparicha v. Noble (1811), 13 East, 332. Expld. Mennott 
v. Bonham (1812), 15 East, 477 ; Continental Tyre & 
Rubber Co. (Great Britain) v. Daimler Co., Same v. Tilling 
(1915), 84 L. J. K. B. 926, C. A. Apld. Porter r. Freuden- 
berg, Kroglinger v. Samuel & Rosenfeld, Re Merten’s 
Patents, [1915! 1 K. B. 857, C. A. ; Thurn & Taxis v. 
MofTltt, [1915] 1 Ch. 58. Expld. Sehaffenius v. Goldberg, 

1 101 G J 1 K. B. 284, C. A. Mentd. Omychund v. Barker 
(1744). 1 Atk. 21; Janson r. Driofontein Consolidated 
Gold Mines. [19021 A. (\ 484 ; Daimler Co. r. Continental 
Tyre & Rubber Co. (Great Britain) (1916), 32 T. L. H. 
624. H. L. 

257 . Proof of licence.] — To a plea that 

A., for whose benefit the action was brought, 

an alien enemy, the reydication stated that he was 
resident in England by the King’s licence : — Held : 
(1) to support an issue taken upon this fact, it 
was not enough for pltf. to prove that a licence 
was grafted by the King to A., while an alien 
friend, to undertake a voyage to a foreign country 
k thence to England, which did not terminate till 
after commencement of hostilities between his- 
country k Great Britain, k that after termination 
of the voyage he went about at large in England 
unmolested by the Govt., it not appearing the 
Govt, knew lie was in the kingdom ; (2) to support 
the replication, it was necessary either to produce 
a protection granted to A. as an alien enemy, or to 
show that his stay in England had been sanctioned 
by the King after commencement of hostilities. — 
Boulton v . Dobree (1808), 2 Camp. 103, N. P. 

Annotation : — Apld. Porter v. Freudenbcrg, Kreglinger tv 
Samuel & Rosenfeld, Be Merten's Patents, 11915] 1 K. B. 
857, C. A. 

258. .] — Where to a plea of alien 

enemy pltf. replied that she was resident in England 
by the King’s licence k permission : — Held : it 
was not enough to prove that a licence was granted 


256 i. Unless resident under 

licence — Proclamation of August 13, 
1914. J — The et. stayed an action by an 
alien enemy, with leave to apply to 
permit the action to proceed after it 
was duly proved that he was “ quietly 
pursuing his ordinary avocation ” under 
the above Proclamation. — Basst v. 
Sullivan (1914), 26 O. W. R. 813 ; 
7 O. W. N. 38 ; 18 D. L. R. 452 ; 32 
O. L. R. 14. — CAN. 

256 ii. -.1 — An action 

under Fatal Accidents Act, 1846 (e. 93), 


was begun by Austrian subjects before 
the outbreak of the European war. 
Thereafter pitfs, continued to reside in 
Canada under the above Proclamation : 
— Held : pitfs., although alien enemies, 
entitled to continue the action. — 
Oskey v. Kingston (1914), 7 O. W. N. 
251 ; 32 O. L. R. 190. 

256 iii. Burden of proof 

render .] — An action for damages for 
personal injuries was begun by an 
Austrian subject before the outbreak 
of the Europeun war. Thereafter pltf. 


continued to reside in Canada under the 
above Proclamation: — Held: (1) the 
action should not be stayed ; (2) the 
1 ’reclamation did not cast upon resident 
aliens the burden of establishing that 
they were not engaged in espionage, etc., 
before allowing them the protection of 
the law, but the burden of proving 
such inabilities rested on those who 
asserted them. — Prkscovitch v. Wes- 
tern Canada Flour Mills (1914), 29 
W. L. R. 900 ; 7 W. W. R. 454 ; 

D. L. R. 786 ; 21 Man. L. R. 783.- 
CAN 
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Alien?. 


Sect . 2. — Position of alien enemy : Sub-sect. 3, A .] 

to her under Aliens Act, 1797 (c. 77), which expired 
with that stat., & she had since continued to reside 
openly in England without molestation, there 
being no evidence that the Govt, knew of her being 
in the kingdom at the time of action brought. — 
Alciator v. Smith (1812), 3 Camp. 245. 

Annotation : — Apld. Portor v. Freudenberg, Kreglinger v. 
Samuel & Rosonfeld, lie Merten's Patents, [1915] 1 K. B. 
857. C. A. 

Plea of alien enemy & replication thereto, sec 
Nos. 311 — 329, post. 

259. Unless registered under Aliens Re- 

striction Act, 1914 (c. 12).] — An alien enemy resi- 
dent in England had registered under the above 
Act : — Held : she was resident there under the 
licence of the Crown & was entitled to sue. — Thurn 
& Taxis (Princess) v. Moffitt, [1915] 1 Ch. 58 ; 
84 L. J. Ch. 220 ; 112 L. T. 114 ; 31 T. L. R. 24 ; 
59 Sol. Jo. 26. 

Annotations : — Apprvd. Porter v. Freudenbergr, Kreglinger v. 
Samuel & Rosonfeld, He Merten’s Patents, [1915] 1 K. B. 
857, C. A. Apld. SchaffenJus v. Goldberg (1915), 85 L. J. 
K. B. 374, C. A. Mentd. R. r. Vine St. Police .Station 
Supt., Exp. Liebmann, [19161 1 K. B. 268. 

260. -.] — An alien enemy has no right 
to sue in the cts., unless resident in England by 
permission of the Crown. Alien enemies registered 
under the above Act can sue, being registered in 
England by tacit permission of the Crown. — 
Porter v. Freudenberg, Kreglinger v. Samuel 
<S.) & Rosenfeld, Re Merten’s Patents, [1915] 
1 K. B. 857 ; 84 L. J. K. B. 1001 ; 112 L. T. 313 ; 
31 T. L. R. 162 ; 20 Com. Cas. ISO ; 32 R. P. C. 
109, C. A. 

Annotations : — Folld. Act. ftir Anilin r. Levinstein (1915), 
84 L. J. Ch. 842, C. A. Apld. lie Wilson, Ex p. Marum 
(1915), 113 L. T. 1116. Expld. Sehaffcnlus v. Goldberg, 
[1916J 1 K. B. 284, C. A. Refd. lie Sutherland, Bechoff v. 
Bubna (1915), 31 T. L. H. 248; Rodriquez r. Spe-ycr 
(191S), 119 L. T. 409, H. L. Mentd. R. v. Kupfer, 
(19151 2 K. B. 321, C. C. A. ; Rombach Badon Clock Co. 
v. Gent (1915), 84 L. J. K. B. 1558 ; Zinc Corpn. v. Hirsch 
(1915), 85 L. ,1. K. B. 565, C. A. ; Halsey v. Lowenfelil, 
[1916] 2 K. B. 707, C. A. ; R. v. Vine St Police Station 
Supt., [191G] 1 K. B. 268 ; lie Hllckcs, [1917] 1 K. B. 48, 
C. A. ; Scotland r. South African Territories (1917), 33 
T. L. R. 255 ; Tingley v. Mtiller, [1917 J 2 Ch. 144, C. A. ; 
Erl el Richer v. Rio Tinto, [1918J A. C. 260. 

261. — — Effect of internment.] — The in- 

ternment of an alien enemy as a civilian prisoner 
of war does not operate as a revocation of the 
licence to remain commorant in the country implied 
by his registration under the above Act ; but he 
remains “ in protection ” of the Crown, & retains 
the right to sue in the English Cts. for the purpose 
of enforcing his civil rights — as, for example, his 
rights under a contract entered into in England 
after the outbreak of war. — S chaffenrjs v. Gold- 
berg, [1916] 1 K. B. 284 ; 85 L. J. K. B. 374 ; 113 
L. T. 949 ; 32 T. L. R. 133 ; 60 Sol. Jo. 105, C. A. 

Annotation: — Apld. Nordman t\ Rayncr (1916), 33 

T. L. K. 87. 


262. Unless prisoner of war — Suit for 
wages.] — A prisoner of war can enter into a contract 
— at any rate for service at wages, or for the supply 
of necessaries — & sue upon the contract. — Sparen- 
burgh v. Bannatyne (1797), 1 Bos. & P. 163 ; 
2 Esp. 580 ; 126 E. R. 837. 

Annotations : — Apld. Marla v. Hall (1800), 2 Bos. & P. 236 ; 

Sohaffenius v. Goldberg, [1916] 1 K. B. 284, C. A. Refd. 

Taylors v. Carpenter (1847), 9 L. T. O. S. 514 ; Rodriquez 

r. Speyer (1918), 119 L. T. 409. H. L. 

263. .] — A prisoner of war may 

maintain an action on a contract for wages. — 
Maria v. Hall (1807), 1 Taunt. 33; 127 E. R. 741. 

Annotations : — Mentd. R. v. Depardo (1807), 1 Taunt. 26 ; 

Schaflenlus v. Goldberg, [1916] 1 K. B. 284, C. A. 

264. Unless mariner on licensed voyage — 

Suit for wages.]— Alien enemies are at liberty to 
sue in the English cts. for wages earned as mariners 
on a voyage to England under the protection of a 
licence, at any rate in a case where, if the ct. there 
should refuse its assistance, the seamen would be 
deprived of all remedy. — The Maria Theresa 
(1813), 1 Dods. 303. 

265. .] — Alien enemies may sue 

in the English cts. for wages earned on a voyage 
to England under the protection of a British 
licence, at any rate where they have performed 
services t-o the owner in such circumstances as to 
make it inequitable for him to aver their alien 
character. — The Frederick (1813), 1 Dods. 266. 

266. Action on ransom bill.] — Held : an action 
was maintainable by an alien enemy on a ransom 
bill. — Ricord v. Bettenham (1765), 3 Burr. 1734 ; 
1 Wm. Bl. 564 : 97 E. R. 1071. 

Annotations .—Apld. Cornu v. Blackburne (1781), 2 Doug. 

K. B. 641. Distd. Anthon v. Fisher (1782), 3 Doug. K. B. 

166 ; Brandon v. Nesbitt (1794), 0 Term Rep. 23. Consd. 

Furtado v. Rogers (1$02), 3 Bos. & P. 191. Apld. Antoine 

v. Morshead (1815), 1 Marsh. 658. Refd. Rodriquez v. 

Speyer (1918), 119 L. T. 109, H. L. 

267. .] — An enemy’s ship which has ran- 
somed a British vessel being retaken with the 
hostage & ransom bill on board, but the bill 
secreted, &; not delivered up to the recaptor, the 
first captor may recover upon the ransom bill. — 
Cornu v. Blackburne (1781), 2 Doug. K. B. Oi 1 ; 
99 E. R. 406. 

Annotations: — Mentd. Anthon v. Fisher (1782), 3 Doug. 

K. B. 166 ; Furtado v. Rogers (1802), 3 Bos. & P. 191 : 

Rodriquez r. Speyer (1918', 119 L. T. 409, H. L. 

268. .] — In an action upon a ransom bill sued 

upon after capture of the capt uring ship : — Held : 
an alien enemy could not, by the municipal law of 
England, sue for recovery of a right claimed to be 
acquired by him in actual war. — Antiion v. Fisiieii 
(1795), 3 Doug. K. B. 166 ; 99 E. R. 594. 

Annotations : — Apld. Brandon v. Nesbitt (1794), 6 Term Rep. 

23; Antoine v. Morshead (1815), I Marsh. 558. Consa. 

Rodriquez r. Speyer (1918), 119 L. T. 409, H. L. Mentd. 

Furtado v. Rogers (1802), 3 Bos. & P. 191, 

269. Action for work & labour.] — In an action 
for work & labour on a contract entered into by 


259 j, Unless registered under 

Aliens Restriction Act , 1914 ( c . 12).J — 
An alien enemy duly registered undor 
the above Act & Ord. made thereunder, 
& residing in a prohibited area of the 
United Kingdom under a permit, may 
sue in the cts. in the United Kingdom, 
notwithstanding the existence of a state 
of war between the United Kingdom & 
the country of the alien. — Voi.kl v. 
Rotunda Hospital, [1914] 2 I. R. 
549.— 

259 ii. .] — An action was 

raised in Scot laud by an alien enemv, 
who had complied with the above Act : 
— Held : he had a good tit le to sue In the 
Scottish ctn. — Schulze, Gow & (X). r. 
Bank of Scotland (1916), 2 8. L. T. 
207.— SCOT. 

261 1. Effect of internment .] — 

Held : During the European war an 


Austrian, an Interned enemy in Canada, 
could not proceed with any action 
before the civil cts. — U usktu v. Laino 
(1915), Q. R. 48 S. C. 427.— CAN. 

261 ii. Held : an enemy 

subject, interned in Canada during the 
term of war, because he was out of em- 
ployment, & would have been a charge 
upon the public, preserved the right to 
take legal proceedings to recover 
damages suffered by him through the 
death of hiB son. — H aha ss ymkzuk v. 
Montreal Light, Heat & Power Co. 
(1916), Q. R. 25 K. B. 252.— CAN. 

e. Action for personal injuries .] — 
An alien enemy, resident in Canada, 
may maintain an action for personal 
injuries sustained while following his 
avocation by virtue of the Ords. in 
Council of Aug 7. & 15, 1914 . — ToPay 


i v. Crow’h Nest Pass Coal Co. (1914), 
20 B. C. R. 235 ; 29 W. L. R. 555 : 7 
, W. W. R. 223 — CAN. 

f. Action under Fatal Accidents 
Act , 1846 (c. 93).] — An action under 
the above Act on behalf of alien 
enemies, begun during war, was sum- 
marily dismissed. — Dangler r. Hol- 
lingkr Gold Minks, Ltd. (1915), 8 
O. W. N. 398 ; 34 O. L. R. 78 ; 23 
D. L. R. 384.— CAN. 

g. Matrimonial suit.] — The rule 
that an alien enemy has no right to sue 
at common law does not apply to a 

S roceeding merely affecting the domes - 
e relation, & the wife of an alien 
enemy, liorself by reason of marriage 
also an enemy, is not debarred from 
seeking redress in the Divorce Ct. — 
Mahemann v. Masemann (1917), N. Z. 
L. R. 709.— N.Z. 
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pltf., a Russian, before outbreak of war between 
Great Britain & Russia : — Held : pltf. could not 
sue on the contract during war, but his right to do 
so would revive on the restoration of peace. — 
Alcinous v. Nigreu (Nygrew, Nygren) (1854), 
4E.&B. 217 ; 24 L. J. Q. B. 19 ; 24 L. T. O. S. 92 ; 
1 Jur. N. S. 10 ; 3 W. R. 25 ; 119 E. R. 84. 

Annotations : — Apld. Driefontein Consolidated Gold Mines v. 
Janson, West Hand Central Gold Mines Co. v. De Rouse* 
mont, [1900] 2 Q. B. 339; Porter v. Froudenberg, [1915] 
1 K. B. 857, C. A. Held. Rodriquez v. Speyer (1918), 119 
L. T. 409, H. L. 

270. Claim in bankruptcy.]— A debt arising out 
of a contract, made with an alien enemy while such, 
is irrecoverable, for the contract is void ; but if the 
contract is made during peace, it is originally good, 
& the remedy of the alien enemy on it is only sus- 
pended, & on the return of peace the right revives. 
Where debtor is bkpt., an alien enemy creditor’s 
claim will be admitted to proof & the dividend 
reserved. — Ex p. Boussmaker (1800), 13 Ves. 71 ; 
33 E. R. 221. 

Annotations ; — Distd. Porter v. Froudenberg, [1915] 1 K. B. 
857, C. A. Apld. Rombacli Baden Clock Co. v. Gent (1915), 
84 L. J. K. B. 1558. Refd. Daimler Co. v. Continental 
Tyre Sc Rubber Co. (Great Britain), [1916] 2 A. C. 307, 
H. L. ; Naylor, Benzon v. Krainische Industrie, [1918] 
1 K. B. 331 ; Rodriquez r. Speyer (1918), 119 I.. T. 409, 
H. L. Mentd. Willison r. Patteson (1817), 1 Moore, C. P. 
133. 

271 . Motion to reverse or vary decision of 

trustee in bankruptcy.] — An alien enemy (a German 
subject resident in Germany) cannot be heard dur- 
ing the war in support of a motion to revise or vary 
the decision of the trustee in bkpey. rejecting his 
proof, & the motion must be dismissed. — Re Wil- 
son A Wilson, Ex j >. Marum (1915), 84 L. J. K. B. 
1893 ; 113 L. T. 1119 ; [1915] II. B. It. 189. 

272. Third party proceedings.] — An alien enemy 
deft, is not entitled to take third party pro- 
ceedings, for in so doing he is not merely setting 
up matter of defence to pitf.’s claim. If an alien 
enemy lessee under a lease made before outbreak of 
war lias assigned the lease with a covenant of in- 
demnity against his liability for rent, his remedies 
are suspended whilst he is an alien enemy, <fc he 
cannot during war enforce his rights to indemnity 
either by a third party notice or otherwise. — H alsey 
v. Lowknfeld, f 19lil] 2 Iv. B. 707 ; 85 L. ,1. K. B. 
1498 ; 115 L. T. 017 ; 32 T. L. R. 709, (\ A. 

Annotations : — Distd. Seligmau v. Eagle InRce., [1917] 1 Ch. 
519; Tingley v. MilUer, [19171 2 Ch. 144, C. A. ; Ertel 
Bieber r. Rio Tiuto, R918I A. O. 260 ; Orooncra Iron Ore 
Co. »*. Fried Krupp Aei. (1918), 87 L. ,1. Ch. 313, C. A.: 
Rodriquez r. Speyer (1918), 119 L. T. 409, H. L. 

273. Application under Patents & Designs Act, 
1907 (c. 29), s. 21.} — Semble : an alien enemy 
patentee cannot make an initiative application 
under the above sect, for leave to amend his 
specification. — Re Staiilwerk Becker Aktiex- 
(jesellschaft’s Patent, [1917] 2 Ch. 272 ; 80 
L. J. Ch. 070 ; 117 L. T. 210 ; 33 T. L. R. 339 : 
01 Sol. Jo. 479. 

274. Habeas corpus Prisoner of war.] — Tliree 
Spanish sailors were taken prisoners of war on 
board a Spanish privateer, & carried to Jamaica. 
There they were persuaded by the captain of a 
homeward bound English merchant ship in want 
of hands to sail on his ship on a promise of wages, 
& of an immediate exchange by cartel on their 


arrival. They alleged that on arrival the captain 
refused to pay them wages & handed them over to 
a warship as prisoners of war ; — Held : (1) since 
they were alien enemies & prisoners of war, they 
were not entitled to any privileges of Englishmen, 
much less to be set at liberty on a habeas corpus ; 
(2) their proper course was to apply to the Board of 
Admlty. for relief ; (3) habeas corpus must be re- 
fused. — Three Spanish Bailors' Case (1779), 2 
Wm. Bl. 1321 ; 90 E. R. 775. 

Annotations : — Folld. R. v. Vine St. Police Station Supt.* 

[1916] 1 K. B. 268. Refd. Schaffenius v. Goldberg (1915)* 

85 L. J. K. B, 374, 0. A. Mentd. Hobhousc’s Case (1820), 

3 B. & Aid. 420. 

275. .] — The ct. will not grant a 

habeas corpus to bring up a prisoner of war. — 
Eurly v. Newnham (1780), 2 Doug. K. B. 419 ; 
99 E. R. 209. 

Annotations : — Folld. R. v. Vine St. Police Station Supt’. 

[1916] 1 K. B. 268. Mentd. Schaffenius v. Goldberg (1915), 

85 L. J. K. B. 374, C. A. 

276. Who included.] — An alien enemy 

resident in the United Kingdom, who, in the 
opinion of the Executive Govt., is a person hostile 
to the welfare of the country & is on that account 
interned, may properly be described as a prisoner 
of war although not a combatant or a spy ; & an 
application by him for a writ of habeas corpus will 
be refused. — R. v. Vine Street Police Superin- 
tendent, Exp. Liebmann, [1910] 1 K. B. 208 ; 85 
U. J. K. B. 210 ; 113 L*. T. 971 ; 80 J. P. 49 ; 32 
T. L. R. 3 ; 25 Cox, C. C. 179. 

Annotation* : — Expld. Schaffenius v. Goldberg, [1916] 1 K. B. 

281, C. A. Apld. R. r. Knockaloo Camp Commandant 

(1917), 87 L. J. K. B. 43. 

277. Judgment for alien enemy — Motion to stay 
execution.]— -An action was referred to an arbi- 
trator, A pltf.'s damages were assessed & a verdict 
entered for the sum awarded. After verdict pltfs. 
became alien enemies, & deft, moved to have 
judgment execution stayed on bringing the 
money into ct., if the ct. should think that neces- 
sary ; — Held : (1) this relief would not be granted 
summarily ; (2) if deft, had any relief at law, such 
as audita querela , he might avail himself of it. — 
Vanbrynen v . Wilson (1808), 9 East, 321 ; 103 
E. R. 596. 

Ann naU'.fo : — Refd. Rodriquez r. Speyer (1918) 119 L. T. 

409 H. L. 

278. Collision damages apportioned equally — 
No payment till after war.]— In a collision action, 
where damage had been apportioned equally, the 
ct. ordered that, as one of the vessels was owned 
by alien enemies, no payment should be made 
under the judgment until the end of hostilities, or 
until further order. — The Kaiser Wilhelm II. 
(1915), 31 T. I,. R. 015, C. A. 

279. Appeal — Right to appeal when unsuccessful 
as plaintiff — Admiralty proceedings.] — On an 
appeal from a Vice- Admlty. Ct. by a claimant, who 
had become an alien enemy since the judgment 
appealed from had been given : — Held : a party 
who, by intervention of hostilities, became an alien 
enemy, was not at liberty to prosecute an appeal in 
the cts. of England, nor could proceedings be sus- 
pended so that he could renew his claim on t he return 
of peace. — The CHARrx)TTE (1813), 1 Dods. 212. 

280. * Generally.}— The right of appeal of 


274 i. I lab ms corpus — Prisoner of 
var .] — An alien enemy, who is a 
irisoner of war, has no right to a writ 
»f habeas corpus to have the causes of 
da detention investigated by the cts., 
rarticularly without the consent of tho 
Minister of Justice. — G usetu v. Date 
1915), 17 Q. T. R. 95.— CAN. 


subject by naturalisation, was refused 
on the ground that he had not obtained 
the consent of the Minister of Justice 
under Domluion War Measures Act, 
1914, ss. 6, 11 . — lie Berakek (1915), 7 
£• W. N. 719; 33 0. L. R. 139; 25 
D. L. R. 564.— CAN. 


274 ii. 


Consent of Minister 


276 i. 


Who included.] — 


of Justice .] — An application for release by 
a prisoner, who was detained as an alien 
enemy, but claimed to be a British 


Held : an alien enemy residing in 
Canada, arrested & detained by the 
military authorities upon tho ground 
that there was reason to believe that 


he was attempting to leave Canada to 
assist the enomies of Canada Sc Great 
Britain, had no right to the remedy 
of habeas corpus. — lie Chanryk ( 1914), 
29 W. L. R. 956 ; 25 Man. R. 50 ; 7 
W. W. R. 548 ; 19 D. L. R. 230.— CAN. 

280 i. Appeal — Right to appeal when 
unsuccessful as plaintiff — Generally . ]— 
In oonlolned actions at the instances of 
A. against B. Sc of B. against A., C., an 
alien, was sisted as pursuer In tho 
second action along with B. The Lord 
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Aliens . 


d. 2. — Position of alien enemy : Sub-sect. 3, A. B. 
c fc C.J 

An alien enemy pit f., against whom judgment has 
been given before war, is suspended by declaration 
of war. — P orter v. Freudenberg, Kreglinger v. 
Hampel (8.) & Rosenfeld. Be Merten’s Patents, 
[1915] 1 K. B. K57 ; 84 L. J. K. B. 1001 ; 112 L. T. 
313 ; 31 T. Li. R. 162 ; 59 Sol. Jo. 216 ; 20 Com. 
€as. 189 ; 32 R, P. C. 109, 0. A. 

Annotations : — Folld. Act. fiir Anllin v. Levinstein (1915). 
84 L. J. Ch. 842. C. A. Apld. Halsey v. Lowenfeld, [1916] 
1 K. B. 143. Mentd. K. v. Kupfer, [1915] 2 K. B. 321 ; 
Rombach Baden Clock Co. v. Gent (1915), 84 L. J. K. B. 
1558 ; Re Sutherland, Bechoff v. Bubna (1915), 31 T. L. It. 
218 ; lie Wilson, Ex p. Marum (1915), 113 L. T. 1110 ; 
Zinc Corpn. v. Hirsch (1915), 85 L. J. K. B. 565 ; Halsey v. 
Lowenfeld, [1916] 2 K. B. 707, C. A. ; R. v. Vine St. Polico 
Station Hupt., [1916] 1 K. B. 268; Scliaffenius v. Gold- 
. berg, [1916] 1 K. B. 281, C. A. ; Re Hilckos, [1917] 1 
IC. B. 48 ; Scotland v. South African Territories (1917), 
33 T. L. R. 255 ; Tinglcy v. Mliller, [1917] 2 Ch. 144, C. A. ; 
Rodriquez r. Speyer (1918), 119 L. T. 409, II. L. ; Ertcl 
Biobcr r. Rio Tinto, [1918] A. C. 260. 

Effect of peace.] — See Nos. 202, 269, 270, ante. 

B. Appointment of Alien Enemies as Executors , etc., 
and their Rights to sue as such. 

• 

281. May be & sue as executor — Or adminis- 
trator.] — An alien enemy may be exor. or adminis- 
trator of chattels real as well as personal ; & if lie 
sue cn autre droit , his alienage cannot be pleaded 
in abatement. — O aroon’s Case (1625), Cro. Car. 8 ; 
79 E. R, 612. 

282. — — .] — An alien enemy may be A sue as 
exor. — R ichfeild v. Ural (1667), Cart. 18, 191 ; 
124 E. R. 817, 909. 

Annotation: — Refd. Rodriquez r. Speyer (1918), 119 L. T. 
409, H. L. 

283. Court of Probate Act, 1857 (c. 77), s. 73— 
Grant to attorney of executors — Restrictions as to 
distribution of estate.] — Where the exors. & resi- 
duary legatees named in the will of a naturalised 
British subject were alien enemies, a general grant 
of administration, with the will annexed under the 
above sect ., was made to the attorney appointed by 
the exors. before the outbreak of war, with direc- 
tions not to distribute the estate without the leave 
of a registrar. — In the Estate of Koenigs (1914), 59 
Sol. Jo. 130. 

Annotation : — Consd. In the Estate of Grundt, In the Estate of 
Oetl (1915), 59 Sol. Jo. 510. 

284. Trading with Enemy Amendment Act, 
1914 (c. 12) , s. 2 — Grant to Public Trustee.] — In cases 
where persons entitled to the assets of a deceased 
person are alien enemies, the Public Trustee, as 
custodian, shall take a grant of administration, by 
reason of the “ special circumstances,” under s. 73 
of the above Act of 1857. — In the E stale of Schiff, 


[1915] P. 86 ; 84 L. J. P. 79 ; 113 L. T. 189 ; 59 
Sol. Jo. 303. 

Annotation : — Consd. In the Estate of Grundt, In the Estate 

of Oetl, [1915] P. 126; In the Estate of Woolf (1918), 34 

T. L. R. 477. 

285 . .] — Deceased was domiciled 

in Poland, & died leaving real & personal estate in 
England. The exors. & only relative were resi- 
dent in Poland, occupied by the enemy. It was 
necessary to deal with the real estate. The ct. 
made a grant of letters of administration to the 
Public Trustee, under s. 73 of the above Act of 
1857 . — In the Estate of Stanyslaw Krejewsky 
( 1918), 34 T. L. R. 184 ; 62 Hoi. Jo. 269. 

286. Grant to attorney of enemy next 

of kin — Special circumstanoes.] — Limited grants to 
alien enemies domiciled abroad were in special 
circumstances allowed to pass, under s. 73 of the 
above Act of 1857, to a British subject, domiciled 
& resident in England, as attorney for next-of-kin 
resident abroad, subject to restrictions as to the 
disposal of the residue, but, as a general rule, the 
Public Trustee, as custodian, should take the grants 
in such cases . — In the Estate of (Jrundt, In the 
Estate of Oetl, [1915] P. 126; 84 L. J. P. 175; 113 
L. T. 189 ; 31 T. L. R, 437 ; 59 Hoi. Jo. 510. 

Annotation Distd. In the Estate of Woolf (1918), 34 T. L. R. 

477. 

287. Grant to British subject resident 

in England but domiciled in enemy country — Co- 
benefleiaries being alien enemies.] — The ct. will 
make a grant of letters of administration to a next- 
of-kin who is a British subject resident in England, 
though domiciled in an enemy country, with enemy 
relatives in that country equally entitled to the 
grant, where no good cause is shown against- the 
application . — In ihe^Estate of Woolf (1918), 34 
T. L. R. 477 ; 62 Hoi. Jo. 621. 

288. Right to sue — Qua executor.] -Debt by an 
exor. Plea, pltf. was an alien enemy, being the 
King of Spain's subject- Held : the plea was 
good. — A non. (1589), Pro. Eliz. 142 ; Owen, 45 ; 
78 E. R. 399. 

289. — .] — An alien enemy suing as exor. 

can have an action of debt on a bond or for personal 
things.— Watford r. Masham (1597), Moore, 1\. B. 
431 ; 72 E. R. 676. 

Ann tation : — Refd. Rodriquez r. Speyer (1918), 119 L. T. 

409, II. L. 

290. .] — Villa v. Dimock, No. 170 ante. 

291. Qua administrator.] — Action by pltf. 

as administrator of B. on a bond. Plea, pltf. was 
an alien enemy, being a subject of the King of 
Spain: — Held: the plea was bad. — B rocks v. 
Phillips (1599), Cro. Eliz. 684 ; 78 E. R. 920. 

C. Position irhcn Defendant. 

292. Right to defend — No stay of proceedings.] — 

There is no rule of common law which suspends an 


Ordinary having after a proof decerned 
against B. in the first action & assoilzied 
A. in the counter-action, B. & C. re- 
claimed. War having subsequently 
broken out between the country of ('. 
Sc Great Britain, A. moved the ct. to 
sustaiu the Lord Ordinary’s inter- 
locutor in the first action, and quoad ultra 
to slat procedure, in reHpect that true 
pursuer therein was an alien enemy. The 
ct. slated both actions.— Craig Link 
»S.S. Co., Ltd. v. North British 
Storage & Transit Co., 11915] S. C. 
113 ; 52 Sc. L. U. 65 ; [1914] 2 S. L. T. 
320. — SCOT. 


280 ii. Sttty of proceedings on 

appeal — When successful as plaintiff .] — 
where an alien enemy, pltf. in the ct. 
below, is reap. in the Ct. of King’s 
Bench, all proceedings on the appeal 
will bo stayed until the end of hos- 
tilities. — Canadian Stewart Co. i\ 


Periii (1915), 17 Q. P. B. 291 ; Q. R. 
25 K. B. 158.— CAN. 

PART III. SECT. 2, SUB-SECT. 3.— B. 

a. Beneficiaries being alien enemy 
d' British subject — (front to latter be.ne- 
fleiary. ]— Testator, formerly resident in 
New Zealand, made his will & died in 
Berlin, leaving two -thirds of his estate 
to his widow, a Gorman subject in 
Berlin, & one-third to his sister, a 
British subject resident, in New Zealand. 
He appointed his widow Sc D., a resi- 
dent in New Zealand, to be the exors. & 
trustees of his will. On Mar. 11, 1914, 
limited administration was granted to 
D.. who died intestate on Jan. 3 8, 
3915. Testator’s sister applied for 
limited administration de bonis non : — 
Held: (1) she was entitled to it, Sc it 
was not necessary to make the grant to 
the Public Trustee; (2) leave reserved 
ter recall administration. — Re, Holder 
(1915), 34 N. Z. L. R. 1002.— N.Z. 


b. Aliens Restriction Act , 1914 

(c. 12) —A pp ointment as executor -dative.] 
— Held : an alien enemy, resident in 
Scotland Sc duly registered under the 
above Act Sc Ord. made thereunder, 
might be appointed an cxor.-datlvc. — 
Re ScmrLZK, [1917] S. C. 400: 54 Sc. 
L. R. 306 ; 1 S. L. T. 176.— SCOT. 


PART III. SECT. 2, SUB-SECT. 3.— C. 

292 i. 7 light to defend — Cause of action 
arising before or after outbreak of war — 
Effect of internment.] — Whother the 
cause of action arose before or after the 
outbreak of war, an alien enemy can 
he sued in British cts. & has every right 
to present his case before the cts. in 
accordance witii the laws of procedure. 
The fact that deft, has been interned 
does not make any difference, as the 
object of the internment is to prevent 
him from doing mischief Sc not to cut 
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action in which an alien enemy is deft., nor any rule 
of common law which prevents him appearing & 
conducting his defence. 

An action was brought by pltfs., British subjects, 
against defts., a German insurance co., to recover a 
loss under a policy of marine insurance* After the 
policy was erfected, the loss occurred, & the plead- 
ings were closed, war broke out between Great 
Britain & Germany. Defts. took out a summons 
asking that all proceedings should be stayed during 
the war : — Held : the application must be dis- 
missed. — Robinson & Co. v. Continental Insur- 
ance Co. op Mannheim, [1915] 1 K. B. 155; 84 
L. J. K. B. 238 ; 112 L. T. 125 ; 31 T. L. R. 20 ; 
59 Sol. Jo. 7 ; 12 Asp. M. L. C. 574 ; 20 Com. Cas. 
125. 

Annotations : — Apprvd. Fortcr v. Freudenberg, [1915] 1 K. B. 
857, C. A. Reid. Ingle v. Mannheim Continental Insce. 
(1914), 84 L. J. K. B. 491 ; Orconcra Iron Ore Co. v. Fried 
Krupp Akt. (1917), 80 L. J. Ch. 613 ; Tingley v. Miiller 
(1917), 80 L. .1. Ch. 025, (J. A.; Rodriquez r. Speyer 
(1918), 119 L. T. 409, II. L. 

293. .] — An alien enemy is under the same 

liability of being sued as a British subject, & when 
sued may appear A be heard in liis defence & take 
all steps deemed necessary for the proper present- 
ment of his defence. — Porter v. Freudenberg, 
Kreglinger v. Samuel (S.) & Rosenfeld, He 
Merten’s Patents, [1915] 1 K. B. 857 ; 84 L. J. 
K. B. 1001 ; 112 L. T. 313 ; 31 T. L. li. 1(52 ; 20 
Corn, Cas. 189, C. A. 

Annotations : — Distd. Halsey v. Lowenfeld, [1910] 1 K. B. 
143. Consd. Halsey r. Lowenfeld, [1910] 2 K. B. 707, 
C. A. Mentd. Act. fur Anilin v. Levinstein (1915), 84 
L. J. Ch. 812. C. A. ; li. v. Kupfcr. [19151 2 K. B. 321, 
C. C. A. ; Rmnbuch Baden (-lock Co. r. Gent (1915), 84 
L. J. K. B. 1558 ; Re Sutherland, Bechoff v. Bulma 
(1915), 31 T. L. R. 248 ; lie Wilson, Exp. Marum (1915), 
113 L. T. 1110; K. v. Vine St. Police Station Supt., 
[1910] 1 K. B. 208; SrhafTonius v. Goldberg, (191 GJ 1 
Iv. B. 284, C. A. ; lie Hilckos, [1917] 1 K. B. 48, C. A. ; 
Scotland v. South Africau Territories (1917), 33 T. L. R. 
255; Tiugley v. Muller. [1917] 2 Ch. 144, C. A.; Krtel 
Blebi-r r. Rio Tinlo, [19181 A. C. 200 ; Rodriquez c. Speyer 
(1918), 119 L. T. 409, H. L. 

294. No right to counterclaim.] — An alien enemy 
cleft, cannot prosecute a. counterclaim during 
hostilities. — Robinson A Co. r. Continental In- 
surance Co. of Manniietm, No. 292, ante. 

Annotations : — Mentd. Ingle i\ Mannheim Continental Insce. 
(1914), 84 L. J. K. B. 491 ; Porter r. Freudcnberg, [1915J 
1 K. B. 857, C. A. ; Orconera Iron Ore Co. v. Fried Krupp 
Akt. (1917), 86 L. J. Ch. 613; Tlnglcy v. Miiller (1917), 
86 L. .T. Ch. 625, C. A. ; Rodriquez v. Speyer (1918), 119 
L. T. 409, H. L. 

295. Right to set up set-off, not counter- 

claim.] — An alien enemy can set up a set-off to a 
claim, but not to a counter-claim . — Rc Staiilwerk 
Becker Aktteng aft’s Patent, [1917] 

2 Ch. 272 ; 8(5 L. J. Ch. 670 ; 117 L. T. 216 ; 33 
T. L. R. 339 ; 61 Sol. Jo. 479 ; 31 R. P. C. 332. 

296. Patents & Designs Act, 1907 (c. 29), s. 22 — 
Right to amend specification.] —Where there is a 
petition for revocation, an application by the alien 
enemy patentee to amend the specification by way 
of disclaimer under the above sect, is in the nature 
of a defence to an action, & he should be allowed 
to do so, subject to safeguards as to actions for 
infringements during the war or before its 
commencement . — He Staiilwerk Becker Aktien- 
gesellsch aft’s Patent, No. 295, ante. 

297. Right to appeal when unsuccessful.] — An 

alien enemy deft, may appeal against a judgment 
given against him, A resp. to an alien enemy deft.’s 
appeal can insist upon the appeal being heard in 
due course. — Porter v. Freudenberg, Kreglin- 


ger v . Samuel (S.) & Rosenfeld, He Merten’s 
Patents, No. 293, ante. 

Annotations : — Consd. R* v. Vino St. Police Station Supt., 
[1916] 1 K. Ii. 268. Refd. Act. filr Anilin v. Levinstein 
(1915), 84 L. J. Ch. 842, C. A. ; Rombach Baden Clock Co. 
v. Gent (1915), 84 L. J. K. B. 1558 : Halsey v. Lowenfeld, 
[1916] 2 K. B. 707, C. A. ; Schaffenlus v . Goldberg, [1916] 
1 K. B. 284, C. A. ; Tiugley v. Miiller, [1917] 2 Ch. 144, 
C. A. Mentd. R. v. Kupier, [1915] 2 K. B. 321, C. C. A. ; 
lie Sutherland, Becholf v. Bubna (1915), 31 T. L. R. 248 ; 
Re Wilson, Ex p. Marum (1915), 113 L. T. 1116; Zinc 
Corpn. c. Hirsch (1915), 85 Ii. J. K. B. 565, C. A. ; Re 
Hilckes, [19171 1 K. B. 48 ; Scotland v. South African 
Territories (1917), 33 T. L. R. 255; Krtel Richer v. Rio 
Tinto, [1918] A. C. 2G0; Rodriquez v. Speyer (1918), 119 
L. T. 409, H. L. 

298. Costs — Stay of execution for costs of success- 
ful defence.] — Semblc : in the event of an alien 
enemy deft, succeeding in an action brought against 
him, his right to issue execution ought to be sus- 
pended until cessation of the state of hostilities 
which makes him an alien enemy. — R obinson & 
Co. v. f C ontinental Insurance Co. of Mannheim, 
No. 292, ante. 

Annotations : — Mentd. Ingle v. Mannheim Continental Insce. 
(1914), 84 L. J. K B. 491 ; Porter v. Freudenberg, Krog- 
linger v. Samuel & Rosenfeld. lie Merten’s Patents, [1915] 

1 K. B. 857, C. A. ; Orconera Iron Ore Co. v. Fried Krupp 
Akt. (1917), 86 L. J. Ch. 613; Tiugley v. Mtiller, [1917] 

2 Ch. 144, C. A. ; Rodriquez r. Speyer (1918), 119 L. T. 
409, II. L. 

299. Branch trading under licence — Under Aliens 
Restriction Act, 1914 (c. 12), & Orders — Stay of 
execution granted.] — Pltfs. were a firm of English 
solrs. carrying on business in London with a branch 
office in Berlin. Defts. were a banking corpn., in- 
corporated under German law, having their head 
office in Berlin with an office in London. Pltfs. 
before the outbreak of war bet ween Great Britain 
& Germany on Aug. 4, 1914, had a current account 
at defts.’ office in Berlin. After the outbreak of 
war the Secretary of State, acting under the above 

j Act <te an Ord. in Council, granted a licence to defts. 
to carry on business in the United Kingdom sub- 
ject, to certain limitations & conditions, the effect 
of which was that the permission was to extend only 
to the completion of transactions of a banking 
character entered into before the war, so far as 
those transactions would in the ordinary course 
have been carried out through or with the London 
establishment, but not to any operations for the 
purpose of making available assets which would 
ordinarily be collected by, or of discharging liabili- 
ties which would ordinarily be discharged by, 
establishments of the bank other than the London 
establishment ; that all transactions carried out 
under the licence were to be subject to the super- 
vision & control of a person to be appointed by the 
Treasury ; & that any assets of the bank which 
might remain undisturbed after the liabilities had 
been discharged should be deposited with the Bank 
of England to the order of the Treasury. While 
defts. were carrying on business under the licence 
pltfs. brought an action in England against defts. 
to recover the amount due on their current account 
at the Berlin office & obtained judgment. Pltfs. 
issued a writ of fi . fa. in execution of the judg- 
ment, & the sheriff seized certain goods & 
chattels belonging to defts. at the London 
office : — Held : it was inconsistent with the con- 
ditions of the licence, which were within the 
powers conferred upon the Secretary of State by 
the above Act & the Ord. in Council, that pltfs. 
should be allowed to take in execution of their 
judgment the assets of the bank which were sub- 
ject to the supervision & control of the person 


down his liabilities. — A bdul Quapw v. c. Costs — Right to.] — Alien enc- Rydsthom v. Krom (1915), 31 W. L. U. 
Fritz Kapp (1916), 1. L. R. 43 Calc, mica, who are successful defts., should 7 ; 21 D. L. R. 118 ; 7 W. W. R. 129u. 
114; 20 C. W. N. 691. — IND. not be deprived of their costs. — — CAN. 
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P. & E.) 

appointed lor that purpose by the Treasury, & all 
proceedings under the writ of fi. fa., so far as re- 
garded those assets, should be stayed. — Leader, 
Plunkett & Leader v. Direction der Disconto- 
GE8ELL9CHAFT (1914), 31 T. L. It. 83 ; 59 Bol. Jo. 
147. 

Annotation :* -Consd. Clare v. Dreadner Bank, [19151 2 K. B. 
576. 

300. Courts (Emergency Powers) Act, 1914 (c. 78) 
-No leave required to issue execution against enemy 

defendant.] — The above Act does not apply in the 
case of alien enemies, A if judgment has been ob- 
tained against an alien enemy, execution can be 
issued without leave of the ct. — L eader, Plun- 
kett A Leader v. Direction der DisUonto- 
gesellschaft, No. 299, ante. 

Annotation: — Mentd. Clare v. Dresdncr Bank, [1915] 2 K. B. 
576. 

301. No application to alien enemy debtor.] 

— The above Act, s. 1 (3), gives the ct. discretion 
to stay a bkpcy. petition where debtor is a British 
subject, but this power does not apply where debtor 
is an alien enemy. In such a case s. I (7) applies. — 
Re It ad ek io, Ex p. Jacobs (1915), 81 L. J. K. B. 
2111 5 113 \j. T. 1115; 31 T. L. it. 584; [1915J 
H. B. It. 185. 

302. Substituted service of writ — Alien enemy 
defendant carrying on branch business in England.] 

— Where an action is brought against an alien 
enemy deft., who resides in the enemy country, 
but carries on a branch business in England by an 
agent, leave may be given to sue .a concurrent writ, 
A for substituted service of the writ by service of 
notice of the writ on the agent. — -P orter v. 
Ereudenbkrg, Kreglinokr v. Samuel (S.) A 
Rosenfeld, Re Merten’s Patents, [1915] 1 K. B. 
857 ; 84 L. J. K. B. 1001; 112 L. T. 313 ; 31 
T. L. K. 102; 59 Sol. Jo. 210; 20 Com. Cas. 
189 ; 32 E. P. C. 109, C. A. 

Annotations: — Consd. Halsey v. Loweufeld, [19161 1 K. B. 
113. Retd. Akt. fur Anilin v. Levinstein (1915), 84 L. J. 
Ch. 842, C. A. ; Rombach Baden Clock Co. v. Gont (1915), 
84 L. J. K. B. 1558 ; Halsey v. Loweufeld, [1916] 2 K. B. 
707. C. A. Mentd, R. v. Kupfor. [1915] 2 K. B. 321, C. C. A.; 
lie Sutherland, Boehoff r. Bubna (1915), 31 T. L. R. 218 ; 
lie Wilson, Ex p. Marum (1915), 113 L. T. 1116 ; Zinc 
Corpn. r. Hirsch (1915), 85 L. J. K. B. 565, C. A. ; R. v. 
Vino St. rolioo Station Supt., ri916J 1 K. B. 268 ; 
Sohallcnius r. Goldberg. [1916] 1 K. B. 284, C. A. ; lie 
Hllckes, [1917] 1 K. B. 48 ; Scotland r. South African 
Territories (1917). 33 T. L. R. 255; Tingley v. Miiiler, 
[1917] 2 Ch. 144. C. A. ; Ertcl Richer r. Rio Tinto, 11918] 
A- C. 260 ; Rodriquez v. Speyer (1918), 119 L. T. 409, H. L. 

303. Ordinance confiscating debts due to alien 
enemies— Void.] — An ordinance was made by the 
Govt, of Denmark pending hostilities with Great ; 
Britain, whereby all shifts, goods, money, A j 
money’s worth, of or belonging to English subjects, ! 
were declared to be sequestrated A detained, A ! 
all persons were commanded, within three days, to 
transmit an account of debts due to English 
subjects, in default of which they were to bo pro- 
ceeded against in the Exchequer. In consequence, a 
suit then depending in the Danish ct. for recovering 
a debt due from a Danish to a British subject was 
not further prosecuted, A the debt was afterwards 
paid by the Danish subject, at the rate specified 


by the ordinance, to comrs. appointed in virtue 
of the ordinance to receive payment, upon pro- 
duction of whose receipt the Danish ct. quashed 
the suit : — Held : no answer to an action against * 
the Danish subject to recover same debt in the 
cts. of England, for the ordinance not being con- 
formable to the usage of nations was void. — W olff 
v. Oxiiolm (1817), 6 M. & S. 92 ; 105 E. It. 1177. 

Annotations : — Apld. Rt Fried Krupp Act., [1917] 2 Ch. 188. 
Refd. PhillipB t>. Eyre (1870), L. R. 6 Q. B. 1, Ex. Ch.; 
Stevenson v. Akt. ftir Cartonnagen Industrie, [19171 1 
K. B. 842, O. A. Mentd. West Rand Central Gold Mining 
Co. v. R.. [1905] 2 K. B. 391 ; Porter v. Froudenberg, 
Krcglinger v. Samuel & Rosenfeld, Re Merten’s Patents 
[1915] 1 K. B. 857, C. A. 

D. Suits by British Subject s as representing or as 
jointly interested with Alien Enemies. 

304. Proceedings by partnership — Enemy part- 
ners — Bankruptcy petition.] — -A commission of 
bkpcy. founded on the petition of A., a British 
subject resident in England, for a debt due to 
himself A bis partners B. A also British subjects, 
but resident A carrying on trade in an enemy’s 
country, cannot be supported. — M’Connell v . 
Hector (1802), 3 Bos. A 1\ 113 ; 127 E. R. 01. 

Annotations : — Consd. & Distd. Roberts r. Hardy (1815), 
3 M. & S. 533. Consd. wmiflou v. Pattcaon (1817), 7 
Taunt. 439. Refd. The Matchless (1822), 1 Hag. A dm. 
95 ; Janson v. Priefontein Consolidated Mines. [1902] 
A. C. 184, H. L. ; Jagcr v. Tolmo & Runge (1915), 31 T. L. R. 
38 1 ; Porter v. Freudenberg, Kregliuger v. Samuel & 
Rosenfeld, lie Merton’s Patents, L1915] 1 K. B. 857, C. A. ; 
Daimler Co. v. Continental Tyre & Rubber Co. (Great 
Britain), [1916] 2 A. C. 307, H. L. Mentd. Mitsui v . 
Mumford, [1915] 2 K. B. 27. 

305. Stay of proceedings.]~~Pltfs., a 

Manchester firm consisting of three partners, of 
whom two were Turkish subjects resident in 
Turkey A one a British resident in Manchester, 
brought an action during war with Turkey for 
conversion, or for breach of contract. On an 
interlocutory application by defts. to have tin? 
action stayed on the ground that two of tin? 
partners were alien enemies : — Held : defts. 
entitled to an order for a stay of all further pro- 
ceedings iri the action. — CUxniLTS A Sons r. 
Victor A Co. (1910), 33 T. L. R. 20, C. A. 

Annotation * : — Consd. Speyer r. Rodriquez < 1917', 87 L. .1. 

K. B. 171, C. A. Refd. Rodriquez r Speyer (1918), 119 

L. T. 409, H. L. 

306. — — — — .]— liesps., bankers A finan- 

ciers in London, had made applt-., an Argentine 
subject, loans before the European war, which with 
interest became payable shortly after war was 
declared in 1914, A amounted to about £29,700. 
Resp. firm at that time consisted of six partners, 
four of whom were British subjects, one an Ameri- 
can A one a German, who, however, had only one- 
fortieth share in the profits. When war was 
declared, the partnership was treated as at an end, 
A the assets were collected. A specially indorsed 
writ was served on applt., who, however, failed 
to enter ail appearance, owing, as he alleged, to a 
bond fide mistake, A judgment was signed against 
him. He applied to have the judgment set aside 
oil the ground that, one of the partners in resp. 
firm being an alien enemy, he could not during 
the war sue either singly or jointly. The judge 
having made an order setting aside the judgment : 
— Held : the ct. had a discretion in the circum- 
stances to allow such an action to proceed, A the 


301 i. Courts ( Emergency Powers) Act , 
1914 ( c . 78 ) — No application to alien 
enemy debtor .] — The above Act as 
applied to Scotland enacted, s. 1 (1): 

From Sc after the passing of this Act 
no person shall (o) proceed to [diligence] 
on, or otherwise to the enforcement of, 
any [decree] of any ct. (whether entered 
or made before or after the passing of 
tliis Act) for the payment or recovery 


of a sum of money to which tills sub- 
sect. applies, except after such applica- 
tion to such-ct., & such notice as may 
he provided for by [Act of Sederunt] or 
directions under this Act." By s. 1 (7) : 
14 Nothing in this Act shall . . . give 
any power to stay [diligence] or defer 
the operation of any remedies of a 
creditor in the case of a sum of money 
payable by or recoverable from the 


subject of a sovereign or Stato at war 
with his Majesty." In an action of 
furthcoming against British arrestees 
to recover out of the arrested funds 
payment upon a decree against German 
common debtors held by the arresters : 
— Held: leave to proooed with the action 
was not required. — Fergusbon (N. G.) 
& Co., Ltd. v. Brown & Tawsk (1917), 
54 Sc. L. R. 309 ; 2 S. L. T. 2.*— SCOT. 
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case must be sent- back to the master to be dealt with 
accordingly. — Rodriguez v . Speyer Brothers 
( 1918), 119 L . T. 409; 34 T. L. R. 028; 02 So 1. Jo. 
765, H. L. 

307. Action begun as agent of enemy — Continued 
In Individual capacity — Proper course to adopt.] — A 

bottomry bond was given by the master of an 
English vessel to O.. a Marseilles merchant, in 1 792 
in time of peace, A proceedings on it were com- 
menced by r i\, his English agent. In 1793, after 
war had broken out between England A Frantic, 
deft, appeared under protest pleading alien enemy. 
This suspended the proceedings, but they were 
not revived on the return of peace. On the 
renewal of war, T. in 1803 claimed to continue the 
proceedings, stating that the bond had been 
transferred to him : — Held : (1) since G. was again 
incapacitated from suing, T. was not entitled to 
continue proceedings commenced in (S.’s name ; 
(2) the proper course was to dismiss the parties in 
the old proceedings, A institute fresh proceedings 
in his own name. — Tine Rebecca (1804), 5 Gh. 
Rob. 102. 

Annotation: — Consd. The Royal Arch (1857), Sw. 269. 

308. Action by consignee for sale — Consignor in- 
terested in price being alien enemy.] — Pitt., a 
naturalised British subject resident in England, 
sued defts. for the price of goods sold A delivered 
before outbreak of war. The goods were in fact 
supplied to plif. by A., who had become an alien 
enemy, on terms under which A. took a share of 
< he price on such in excess of a certain minimum, 
but pltf. resold as principal: — Held: (1) pltf.’s 
claim in which an alien enemy was interested 
accrued before war, A so far as the common law 
rule went lie was entitled to maintain the action. 
Qa.: whether in such circumstances it. was the duty 
of the ct.,in absence of pltf.’s consent, to order a 
stay of execution until a summons had been taken 
out A brought to a hearing under Trading with the 
Enemy Amendment Act, 1914 (c. 12), for the 
vesting in the custodian of the money recovered 
in the action. —Schmitz v. Van Dior Veen A Go. 
(1915), 84 L. JT. Iv. B. 8(51 ; 112 L. T. 991 ; 31 
T. L. H. 211. 

Annotation: — Mentd. Tingley v. Mttller, [1917] 2 Oh. 144,0. A. 

309. Appeal by British & enemy co-owners of 
patent.] — A patent was assigned to a German eo., 
which assigned the patent to a British co., A before 
the outbreak of war between England A Germany 
an action was brought by the two cos. as co-pltfs. 
for infringement of the patent, the claim of the 
German co. for damages during the period when 
the patent was vested in it, A the claim of the 
British co. for damages during the subsequent 
period being combined in the same action, A 
brought on at the same time. The action was 
dismissed A both cos. gave notice* of appeal : — 
Held : the appeal must be suspended until after 
conclusion of war. — A ct. fuii Anilin, Ltd. r. 
Devtnstein, Ltd. (1915), 84 L. ,T. Gh. 842; 112 
L. T. 903 ; 31 T. L. R. 225 ; 32 R. P. G. 140, 0. A. 

Annotations: — Consd. Caudills v. Victor (1916), 33 T, L. R. 

20, O. A. Reid Rodriquez v. Speyer (1918), 119 L T. 409. 

H. L. 

310. Action on behalf of British & enemy co- 
owners of patent — Sole right of action vested in 
British owners.] — A patent was registered in the 
joint names of a British co. A an alien enemy co., 
in pursuance of a deed which provided, inlcr alia. 
that the British co. should have the sole right of 
bringing actions or other proceedings to protect 
the patent, A that the British co., after giving to 
the other co. twenty-one days’ notice of its in- 
tention to join that co. as co-pltfs. with the Britisli 
co., should have sole conduct of any such action 
or proceedings. In an action for infringement 
brought by the two cos.: — Held: (1) as under 

J. — vol. II. 


the deed the person to protect the patent was the 
British co., the rule that an alien enemy could 
not invoke the ct.’s assistance was not applicable; 
(2) the action ought not to be suspended. — Mer- 
cedes Daimler Motor Co., Ltd. & Daimler 
Motores G es ELLS ( haft v. Maudslay Motor Co., 
Ltd. (1915), 31 T. L. R. 17S ; 32 R. P. C. 149. 

Annotation * : — Consd. Roinbach Baden Clock Co. v. Qent 
(1915), 84 L. J. K. 13. 1558. Refd. Rodriquez r. Speyer 
(1918), 119 L- T. 409, H- L. 

E . Plea of Alien Enemy and Replication thereto. 

311. Why plea allowed. J- The groyne! upon 
which the plea of alien enemy lias been allowed is, 
not that a benefit- would result to the enemy from 
pltf. recovering ; it is, that a man, professing him- 
self hostile to England, A in a state of war with it, 
cannot- be heard if he sue for the benefit A protection 
of our laws.-— Shaken li ijiw ni v. Bannatynk (1797), 

1 Bos. A P. 193 ; 2 Esp. 580 ; 120 E. R. 837. 

Ann italion : — Consd- Rodriquez r. Speyer (1918), 119 L T . 
409, H- L. 

312. When plea allowed— Bill In equity.] — The 

plea of alien enemy was allowed to a bill in equity. 
Qn. : whether the plea would be allowed, where 
the bill was for discovery merely in order to obtain 
materia! ioi* defence to an action at law.* — A l- 
BKETCHT v. Suss MANN (1813), 2 Vcs. A B. 323 ; 35 
E. It. 342. 

Annotation* : — Refd- Rodriquez r. Speyer (1918), 119 L - T. 
409, H- L- Mentd. Barrick v. liu ba (1855), 16 O. B. 492. 

313. Order to “ plead lssuably.”] -The plea 

of alien enemv does not at all affect the merits of 
the question between the parties, A it could not 
be pleaded under an order to “ plead issuabJy/’ — 
Simeon r. Thompson (1798), 8 Term Hep. 71 ; 

101 E. U. 1272. 

Annotations : — Refd. Staples v. Iloldsvvorth (1837), 3 Hodir. 

298 ; Taylors v. Carpenter (1847), 9 L. T. O. S. 514. 

314. - Time for plea.] — Khkphklkr 

Durant (1S54), 14 G. B. 582; 

23 \j. .7. G. P. 110; 2 W. K. 107; 2 G. D. R. 
729; K9 E. R. 240; sub nom . OltEPELKR v. 
Durant, 23 L. T. O. S. 79. 

s: — Consd- Rodriquez r Speyer (1918), 119 L- T- 
409, 11- L Refd Speyer r. Rodriquez (1917), 87 L- J- 
K- B. 171, C A- 

315. — , Plaintiff resident by licence — Failure to 
plead same.] — To an action brought by S., a French 
refugee, it was pleaded he w r as an alien enemy, 
born under the allegiance of the French King, 
then at war with the Queen: — Held: the plea was 
g< >od, for though he were a ref ugee under the Queen’s 
protection, which enabled him to sue, yet, whether 
the protection were special or general, as by pro- 
clamations, he ought to plead it. — Sylvester’s 
Case (1703), 7 Mod. Rep. 150 ; 87 E. R. 1157. 

Annotations : — ConBd. Porter v. Freudonbcrg, [1915] 1 K. B. 
857, C. A. Refd. R. v. Vine St. Police Station Supt., 11916] 

1 K. B. 268 ; Rodriquez r. Speyer (1918), 119 L> T. 409, H. b- 

316. Absence of plea Action brought before 
enemy status acquired — Duty of court.] — An alien 

friend brought an action, but before plea pleaded 
became an alien enemy : -—Held : (1) a plea in bar 
of the action generally was wrong, for it should 
have been in bar of the further maintenance of 
the action ; (2) as the ct. were ex officio bound to 
give such judgment as appeared upon the whole 
record to be proper without regard to the issues 
found or confessed, or to any imperfection in the 
prayer of judgment- on either side, A it appeared 
pltf. w T as an alien enemy, incapable of maintaining 
further his suit, judgment must be given that he 
be barred from further having or maintaining his 
action. — De Bret v. Pa billon (1804), 1 East , 502; 

102 E. R. 923. 

Annotations : — Consd. Alloc i*. Hopkins (1844), 13 M. A W. 
94. Refd. R. v. Mitchel (1848), 3 Cox, C. C. 93 ; Jtmeon v. 

M 
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Sect 2 . — Position of alien enemy: Sub-sect 3, E* 
Part IV. Sect 1,] 

Driefontein Consolidated Mines, C1902J A. O. 484, H. L. 
Mentd. Charnloy v. Winstanley (1804), 5 East, 286 : R. v. 
Taylor (1824), 3B.&0. 502 : Lee v. Levy (1825), 4 B. 6c O. 
390; Howies v. Lusty (1827), 1 Moo. & P. 102 ; Castle- 
dine v. Mundy (1832), 4 B. s Ad. 90 ; Head e. Baldrey 
(1837), 8 Ad. & El. 459 ; Corbett e. Swinburne (1838). 
8 Ad. & El. 673 : Henry v. Earl (1841), 5 Jur. 828 ; PoUitt 
v. Forrest (1847), 11 Q. £. 962, Ex. Ch. 

317 . Cause of action accruing before enemy 

status acquired— Action brought afterwards.]— Pitt ., 
a British subject, effected an insurance on cargo, 
one-sixth* of which belonged to himself & five- 
sixths to a foreign firm. A loss covered by the 
policy occurred, & after the loss the foreign firm 
became alien enemies. Pltf., whose share of the 
policy moneys was brought into ct., sued the under- 
writer on behalf of himself & the foreign firm. 
Deft, pleaded the general issue. There was 
nothing on the record to show that the action 
was on behalf of alien enemies: — Held: (1) the 
general issue went to the contract & operated as a 
plea of a perpetual bar ; (2) since the insurance, 
loss, A cause of action had arisen before the 
assured became alien enemies, there was only a 
temporary suspension of then’ right of suit here ; 
(.‘1) this temporary suspension could not be taken 
advantage of under a plea of a general bar, &, in 
absence of a plea of alien enemy on the record, 
pltf. was entitled to recover. — F lindt v. Waters 
( 1812), 15 East, 260 ; 104 E. R. 842. 

Annotations : — Consd Janson v. Driefontein Consolidated 
Mines, (1902] A. C. 484, H. L. : Schmitz v. Van dor Veen 
(1915). 84 L. J. K. B. 861. Held. Antoino v. Morshead 
(1815), 1 Marsh. 558 ; Driefontein Consolidated Gold Mines 
v. Janson. West Rand Central Gold Mines Co. v. De Rouge- 
ment, (1900] 2 Q. B. 339 ; Porter v. Freudenberg, [1915] 

1 K. B. 857, O. A. ; Rodriquez v. Speyer (1918), 119 L. T. 
409, H. L. 

318. — .] — In an action on a policy 

of assurance, it is no defence under the general 
issue that the persons interested, who were neutrals 
when the policy was effected & the loss happened, 
had become alien enemies before action brought. 
This circumstance only suspends the remedy, & 
should be pleaded in abatement. — Harman v. 
Kingston (1811), 3 Camp. 150. 

Annotations : — Mentd. Gledstanes v. Royal Kxchango 
Assoe. Corpn (1864), 5 B. & S. 797 : Ionidoe & Chapeau - 
rouge v. Pacific Insce. (1871), L. R. 6 Q. B. 674. 

319. What must be averred — Enemy birth un- 
necessary.] — A plea of alien enemy is good, although 
it is not said ?mius y but oriundus extra ligeantiam . — 
Derrier v . Arnaud (1695), 4 Mod. Rep. 405 ; 
87 E. R. 470. 

Annotations: — Consd Sparenburgh v. Bannatyne (1797), 

1 Bob. & P. 163 ; Casseres v . Bell (1799), 8 Term Rep. 
166. 

320. — .]— In a plea of alien enemy it is 

not necessary to state that pltf. is alien enemy by 
birth, though originally that was the usual form of 
averment.-— S p abk n burgh v. Bannatyne (1797), 

1 Bos. <fc P. 163 ; 2 Esp. 580 ; 126 E. R. 837. 

Ann^a’in : — Mentd- Rodriquez r. Speyer (1918), 119 L. T. ! 
409, H. L. i 

321. “Alien ” insufficient.] — In a personal i 

action, a plea merely that pltf. is an alien is bad, j 
for an alien friend may bring such an action ; the 


plea must state that he is an alien enemy. — Open- 
heimer v. Levy (1737), 2 Stra. 1082 ; 93 E. R. 
1045. 

Annotation : — Held. Casserea v. Bell (1799), 8 Term Hep. 
166. 

322. “ Frenchmen, aliens & enemies to 

King.”] — Bill for discovery of goods. Plea that 
pltfs. were Frenchmen, aliens & enemies to the 
King. England was at war with France at 
the time: — Held: (1) the words “ Frenchmen,’ * 
“ aliens,” “ enemies,” contained every material 
allegation necessary in the plea, although it would 
have been better if the plea had stated pltfs. to 
have been bora out of the allegiance of the King 
& within the allegiance of a State at war with 
England ; (2) the plea was sufficient. — Daubigny 
v. Davallon (1794), 2 Anst. 462 ; 145 E. R. 936. 
Annotation : — Mentd. Rodriquez v. Speyer (1918), 119 L. T. 

409, H. L. 

323. All facts negativing right to sue.] — In 

a plea of alienage deft, must state that pltf. was 
born in a foreign country at enmity with England, 
& came to England without letters of safe conduct 
from the King, since, the plea being an odious plea, 
deft, must set forth all facts in the plea that 
negative pltf.’s right of suing there. — Casseres v, 
Bell (1799), 8 Term Rep. 166 ; 101 E. R. 1325. 

, Annotations : — Reid. Taylors v. Carpenter (1847 ), 9 L. T. O. S . 
514 ; Schaffonius v. Goldberg, [1916] 1 K. B. 284, O. A. 
Mentd. Schepeler v. Durant (1854), 2 W. R. 467. 

324. & possession of naturalisation 

certificate.] — A plea alleging that pltf. was an alien 
born, to wit , in Russia, <fc an enemy of the Queen 
(the ct. having taken judicial notice that Russia 
was at war with Great Britain), born of alien 
parents, not a subject of the Queen by naturalisa- 
tion, denization, or otherwise, Presiding in England 
without the licence, permission, or safe conduct 
of the Queen : — Held : a good plea, A sufficiently 
negatived pltf.’s possession of a certificate under 
Naturalisation Act. 1844 (c. 66), s. 8. — Ai.ciNous 
v. Nigreu (Nygiiew, Nygren) (1851), 4 E. & B. 
217 ; 24 L. .1. Q. B. 19 ; 24 L. T O. S. 92 ; 1 Jur. 
N. S. 16 ; 3 W. R. 25 ; 119 E. R. 84. 

Annotations Coned. Porter v. Freudenberg, [19151 1 K. B. 
857, C. A Reid. Driefontein Consolidated Mines v. Janson, 
West Rand Central Gold Mines Co. v. De Rougemont, 
[19001 2 Q. B. 339 ; Rodriquez v. Speyer (1918), 119 L. T. 
409, H. L. 

325. Joinder with other pleas — Non assumpsit.] — 

Feron v . Ladd (1779), 2 Wm. Bl. 1326 ; 96 E. R. 
777 . 

Annotation : — Held. Taylors v. Carpenter (1847), 9 L. T. O. S, 
514. 

326. .] — T hyatt v . Young (1800), 

2 Bos. & P. 72 ; 126 E. R. 1163. 

Annotation : — Refd- Rodriquez r. Speyer (1918), 119 L. T. 
409, H. L- 

327. General issue.] — Angerstein v. 

Vaughan (1798), 1 Bos. & P. 222, n. ; 126 
E. R. 871. 

328. — — .] — Tkuckenbrodt v. Payne 

(1810), 12 East, 206 ; 104 E. R. 81. 

329. Tender.] — Shombeck v. De la Cour 

(1808), 10 East, 326 ; 103 E. R. 799. 

Annotation : — Refd. Taylors v. Carpenter (1847), 9 L. T. O. S. 
514. 


Part IV. — Trading and Communicating with the Enemy. 


Cases on Trading with the Enemy Acts, Pro- 
clamations & Orders, see Nos. 216 — 241, 246 — 248, 
ante , 379 — 400, post . 

Sect. 1 .— IN GENERAL. 

330. General rules applicable to trading by British 
subjects & their allies with enemy.] — When war 


breaks out between States the following rules 
apply, according to international law, to trading : — 
(1) All commercial intercourse between citizens of 
the belligerents ipso facto becomes illegal, unless 
it is expressly allowed or licensed by the head of 
the State. (2) Where a belligerent State has 
allies, the citizens of all the allied States are under 
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the same obligations to each of the allied States as 
its own subjects would be to a single belligerent 
State as regards commercial intercourse with the 
enemy. (3) Where such illegal intercourse is 
proved between allied citizens & the enemy, their 
property engaged in such intercourse, whether ship 
or cargo, is subject to capture by any allied belli- 
gerent, & is subject to condemnation in that belli- 
gerent’s own Prize Cts. (4) When such inter- 
course in fact takes place, the property of the 
persons engaged in it is confiscable, whether they 
were acting honestly & with bona fides or not. 

Before the outbreak of war between Great 
Britain & her allies & Germany & Austria, a French 
co. contracted to sell certain goods to a German 
firm. The goods were shipped from a neutral 
State in a neutral vessel. War broke out whilst 
the ship was being loaded. She afterwards sailed 
with the goods on board for Antwerp & Newcastle. 
The French co. later on directed her to Swansea, 
where the goods were seized & sold. At the time 
of seizure the property in the goods was still in the 
French co. : — Held : although the French co. had 
acted honestly & bond fide , what they had done 
constituted trading with the enemy, & as being 
citizens of a State in alliance with Great Britain 
the goods were confiscable in the same manner as 
those of a British citizen would have been in similar 
circumstances — The Panarikllos (1916), 85 L. J. 
P. 112; 114 L. T. 670; 32 T. L. R. 459 ; 60 Sol. 
Jo. 427; 13 Asp. M. L. C. 484, P. (\; affg . (1915), 
84 L. J. P. 140. 

A nnotations : — Refd. Robson v. Premier Oil & Pipe Line Co., 
[1915] 2 Ch. 124, C. A. ; Halsey v. Loweiifold, [19161 2 
K. B. 707, C. A.; Tingley v. Miillor, [1917] 2 Ch. 144, 
U. A.; Naylor, Ronzon r. Krainischc Industrie, [1918] 1 
K- B. 331 : Ertel Bieber r. Rio Tinto, [1918] A. C. 260. 

331. When restrictions applied— Existence of 
hostilities.] — So far as making t rade with the enemy 
illegal is concerned it is sufficient that hostilities 
actually exist. It is immaterial whether they were 
commenced after a formal declaration or not. It 
is a misdemeanour of a very high nature to carry 
on commerce with enemies of the Crown & king 
dom, A confiscation is one of the civil consequences. 
— The Maria Magdalena (1779), Morr. 247. 

332. — Declaration of war.] — The force of a 
declaration of war is equal to that of an Act of 
Parliament prohibiting intercourse with the enemy 
except by licence of the Crown. As an act of State, 
done by virtue of the prerogative exclusively be- 
longing to the Crown, such a declaration carries 
with it all the force of law (Willes, J.). — Esposito 
v. Bowden (1857), 7 E. & B. 763 ; 8 State Tr. N. S. 
807 ; 27 L. J. Q. B. 17 ; 29 L. T. O. S. 295 ; 3 Jur. 
N. S. 1209 ; 5 W. R. 732 ; 119 E. R. 1430, Ex. Ch. 

Annotations : — Consd. Arnhold, Karborg v. Blythe, Green, 
Jourd&in, Schneider v. Bnrgett & Newsam, [1916] 1 K. B. 
495, C. A. Distd. Halsey v.Lowenfeid, f 1916 j IK. B. 143 ; 
Blackburn Bobbin r. Alien, [1918] 1 K- B- 540. Refd. 
Barrlck v. Buba (1857), 2 C. B. N. S. 563 ; Santos r. Illidge 
(1859), 6 0. B. N. S. 841 : The Teutonia (1871), L. R. 3 
A. & E. 394 ; Janson v. Dplefontein Consolidated Mines, 
[1902] A. C. 484, H. L. ; Pbrtcr v. Freudenborg, 11915] 1 
K. B. 857, C, A. ; Horlock r. Beal, [1916] 1 A. C. 486, H. L. ; 
British & Foreign Marine Insco. v. Sanday, [1916] 1 A. 0. 
650, H. L. : Daimler Co. v. Continental Tyre & Rubber Co. 
(Great Britain), [19163 2 A. C. 307, H. L. ; Halsey v. 
Lowenfeld, [1916] 2 K. B. 707, C. A. ; Millar (Andrew) v. 
Taylor, [1916] 1 K. B. 402, C. A. ; Stevenson v. Akt. ftlr 
Cartonnagen Industrie, [1916] 1 K. B. 763: Zino Corpn. v. 
Hirech, [19161 1 K. B. 541, C, A. Mentd. Reid t>. Hoskins 
(1855), 4 E. & B. 979 ; Tamvaco v. Lucas (1861), 1 B. & S 
185 ; Danube & Black Sea Ry. & Kustenajie Harbour Co. 


v. Xen os (1862). 31 L. J. 0. P. 284 : Jager t>. Tolme & 
Range (1915), 81 T. L. R. 381 ; Beal v. Horlock, [1915] 2 
E. B. 627, C. A. : Lelston Gas Co. v. Leiston -Own -Size well 
U. C.,[1916] 1 K. B. 912; Metropolitan Water Board v. 
Dick, Kerr, [1917] 2 K. B. 639 ; Ciapham S.S. r. Handels- 
en-Transport, etc. (1917), 14 Asp. M. L. 0. 104; Ertel 
Biober e. Rio Tinto, [1918] A. 0. 260 ; Naylor, Benzon V 
Krainiache Industrie, [1918] 1 KJL 331. 

333. — In an action upon a charter- 
party between a subject of England & a Russian 
subject for loading a cargo -at Odessa, a Russian 
port, deft, pleaded that, at the time of making the 
contract, pltf . was a subject of Great Britain, <fc the 
vessel a British vessel, A deft, a subject of Russia 
residing & carrying on trade there, & that, before 
the expiration of the time for deft, to load the vessel 
according to the charterparty, & before any breach 
thereof, a state of war existed, & had ever since con- 
tinued, between the two countries : — Held : a good 
answer. — B arrick (Barwick) v. Buba (1857), 2 
0. B. N. ft. 563 ; 26 L. J. C. P. 280 ; 29 L. T. O. 8 . 
199 ; 5 W. R. 665 ; 140 E. R. 536. 

Annotations : — Mentd. Frost v. Knight (1872), L. R. 7 
Exch. Ill, Ex. Cb. ; Roper v. Johnson (1873), L. R. 8 
O. P. 167 ; JohnBtone v. Milling (1886), 16 Q. B. D. 460, 
C. A. : Veithardt Sc Hall v. Rylands (1917), 86 L. J. Ch. 
604, O. A. 

334. By whom objection taken — Duty of court.] 

— Where a contract is illegal, because it involves 
trading with the enemy, thect. will take the objec- 
tion, although deft, does not, since the contract is 
one to defeat the laws of the country. — Evans v. 
Richardson (1817), 3 Mer. 469 ; 36 E. R. 181. 

Annotations: — Refd. Re Oliver’s Setthnt., [1905] 1 Ch. 
191 ; Griffiths v. Fleming, [1909] 1 K. B. 805, C. A. : 
North Western Salt Co. v. Electrolytic Alkali Co., [1913] 
3 K. B. 422, C. A.; Monteflore v . Monday, etc., Co., 11918] 
2 K. B- 241. Mentd. Stevenson v. Akt. ffir Cartonnagen 
Industrie (1916), 115 L. T. 594, C. A. 

335* To whom restrictions apply— Alien enemy 
residing in Britain under licence— Treason.] — An 

alien, whose sovereign is at war with England, 
living there under the King’s protection, may be 
guilty of treason by holding a traitorous corre- 
spondence with his own country. Semble: if, hav- 
ing a family & effects in England, lie goes to his 
native country for a time k> there adheres to the 
Kiug’s qnemies for purposes of infidelity, he might 
be dealt with as a traitor. — R. v. De Guiscard 
(Marquis) (1710), Fost. 185, n., 186, n., 271, 275. 

336. — — .] — Prisoner, a Frenchman 

resident in England, had, while England was at war 
with France, attempted to communicate to that 
country information regarding the state & dispo- 
sition of the English fleets & armies : — Held : 

(1 ) having during his residence in England received 
the protection of the laws of the land, ho owed a 
duty to those laws & an allegiance to the King ; 

(2) he had been guilty of treason. — D e la Motte’s 
Cask (1781), O. B. 8 . P. 

337 . British subject residing in neutral State.] 

— A person living bond fide in a neutral country is 
fully entitled to carry on a trade to the same extent 
as the native merchants of that country, provided 
it is not inconsistent with his native allegiance. — 
The Emanuel (1799), 1 Oh. Hob. 296. 

338. .] — A British-born subject resi- 

dent in the English factory at Lisbon was allowed 
the benefit of a Portuguese character so far as to 
render his trade with Holland (at war with Eng- 
land, but not with Portugal) not impeachable as an 


r> 


PART IV. SECT. 1. 

335 I. To whom restrictions apply — 
Alien <ne,my creditor residing in debtor's 
country — Right to interest as damages 
suspended. 1 — The existence of a state of 
war between the respective countries of 
debtor & creditor suspends the accrual 


of interest, when it would ordinarily be 
recoverable as damages Sc not as a 
substantive part of the debt, the reason 
being that, a party should not be called 
upon to pay damages for retaining 
money which it was his duty to with- 
hold. The accrual of interest is equally 
suspended, even when the alien enemy 


creditor remains in the country* of 
debtor, until debtor has actual notice 
that the principal can safely he paid 
without the possibility of its enuring 
for the benefit of the enemy during 
the continuance of hostilities. — Pad- 
gett V. J AM8HETJI HORAIUSJI (1917), 
I. L. R. 41 Bom. 390.— IND. 

M 2 
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Aliens. 


Sect 1 . — In general . Sect. 2.] 

illegal trade. — T he Danous (1802), 4 Oh. Rob. 
2.55, n. 

Annotations : — Conid. The San Spiridione <1856), 28 L. T. 

O. S. 205. Reid. The Nayade (1802), 4 Ch. Hob. 251. 

339 . .] — a natural- bom subject of 

England, domiciled in a foreign country in amity 
with England, may lawfully exercise privileges of 
a subject of the country where he is domiciled to 
trade with another country in hostility with 
England. 

Where pltf., a British- born subject domiciled in 
America, effected a policy of assurance on ship, 
freight, A goods, at A from Virginia to any ports in 
the Baltic, & the ship was captured on her way to 
Elsinore, in Denmark, Denmark being in amity 
with America, but at war with England : — Held : 
(1) trading with the enemy by a British subject 
domiciled abroad was innocent ; (2) pltf. was en- 
titled to recover. — B ell v. Reid, Bell v. Duller 
( 1813), 1 M. A S. 72b ; 105 E. R. 270. 

340. Supply of contraband.] — Though 

a British subject resident abroad may engage 
generally in trade with the enemy, he cannot carry 
on such trade in articles of a contraband nature. 
The duties of allegiance travel with him, so as to 
restrain him from supplying articles of that kind 
to the enemy. — T he Neptunus (1807), 0 Ch. Rob. 
403. 

Annotation: — Mentd. The Panarielios (1015), 84 L. J. P. 

140. 

See. further. Prize Daw A Jurisdiction. 

341. Effect of abandoning residence 

there.] — A., a native of Great Britain, had settled in 
America, where lie resided A carried on an exten- 
sive trade till 1708, when he came to Europe, to 
England A France*, to look after his debts, A to 
reclaim some property captured by the French, 
A with an intention of carrying back with him 
Ids wife A family, who had been residing in Eng- 
land for the education of his children. He had 
disposed of his house in America, A had nothing 
left there but his landed estate: — Held: (1) that 
alone was not sufficient to constitute domicil or fix 
the national character of the possessor not person- 
ally resident upon it; (2) whether A.’s character 
was that of a French or a British merchant, he did 
not stand in the character of a neutral American 
merchant ; (3) he was not entitled to restitution 
of cargo seized by Great Britain while on a trading 
adventure between France, with which Great 
Britain was then at war, A Lisbon. — T he Dree 
Gebroepers (1802), 4 Oh. Rob. 232. 

Annotations : — Consd. Forbes v. Forbes (1854), Kay, 341. 

Refd. Jopp v. Wood (1864), 11 L. T. 406. 

342. Neutral trading in own country— Also 
partner in English firm — Transaction solely in neu- 
tral capacity.] — A merchant of Emden, domiciled 
there A clothed with the character of British con- 
sul, was partner in a firm in London. A cargo of 
cheeses was sent from an enemy country at the 
order of the merchant given from Emden, A was 
consigned to the London firm. It appeared this 
was done for the separate account of the Emden 
business (Emden being in a neutral country), A the 
lAindon firm had no interest in the transaction : — 
Held : this was to be treated as neutral business, A 
the goods were not liable to condemnation for trad- 
ing with the enemy. — T he Herman (1802), 4 Oh. 
Rob. 228. 

343. Neutral trading in allied country.] — 

During war between Great Britain A Portugal as 
allies A France a cargo of cotton A sugar was 
captured on a voyage from Lisbon to Bordeaux, A 
was claimed by B., a Prussian merchant resident 
in Lisbon. In absence of proof that there was a 


Prussian factory at Lisbon, which enabled B. to re- 
tain his national character for trading purposes 
Held : he must be treated as Portuguese, A his 
claim, as being that of the subject of an allied State 
having traded with the enemy, must be rejected. 
— The Nayade (1802), 4 Ch. Rob. 251. 

Annotations : — Consd. The San Spiridione (1856), 28 L. T. 
O. S. 205. Mentd. The Teutonia (1871), L. R. 3 A. & E. 
394. 


344 % Subjects of allied country.]-— During a 

conjoint war no subject of one belligerent can 
trade with the enemy without being liable to a for- 
feiture of his property engaged in such a trade in 
the cts. of the ally. The ct. is competent to take 
cognisance of the fact of a subject of an allied 
power trading with the common enemy. — The 
Nayade (1802), 4 Ch. Rob. 251. 

Annotations : — Consd. The San Spiridione (1856), 28 L. T. 

O. S. 205. Mentd. Tho Teutonia (1871), L. R. 3 A. & E. 

394. 


345. Subjects of State under British protec- 

tion — On whose behalf no war '•oclared.]- — The 

status of the Ionian Island u their relation to 
Great J£**rtwin wovr formerly regulated by the 
Treaty of Paris of Nov. 5, 1815. That constituted 
them a free A independent State, under the exclu- 
sive protection of Great Britain. The protecting 
sovereign had the right or making peace or war for 
them, but intention to place them in a state of war 
must be clearly expressed, A they did not neces- 
sarily become so from Great Britain being at war. 
In the Crimean war Great Britain did not declare 
war for them against Russia: — Held: their trade 
with Russia was not illegal, as they were neither 
British subjects, allies in the war, nor enemies of 
Russia. — The Ionian Ships, The Leucwde (1855). 
2 Ecc. A Ad. 212 ; Spinks, 11)3 ; 8 State Tr. N. S. 
433. 


Annotation : — Refd. R. v. Crewe, Ex p. Sekgome, 11910) 
2 K. B. 576, C. A. 


346. .] — S. P.— The 

(1855), 2 Ecc. A Ad. 228; Spinks, 217 
Tr. N. S. 433 : 25 L. T. (). S. 312 ; 1 Jnr. 


Leitcade 
; 8 State 
N. S. 549. 


Annotations : — Refd. The San Spiridione (1856), 5 W. R. 
102. Mentd. The Fortuna (1855), Bpinks, 307 ; The Aline 
& The Fanny (1856), Spinks, 322 ; Re The Stephen Hart 
(1864), 11 L. T. 52. 

347. Persons owing allegiance to Crown 
Though duty only temporary.] — It is illegal in any 
person, owing an allegiance, though temporary, to 
the Crown, to trade with the public enemy ; the 
property of a British merchant taken in such trade 
is liable to confiscat ion. — T ije Indian Chief (1801 ), 
3 Ch. Rob. 12. 

Annotations : — Refd. R. v. BJornsen (1865), 10 Cox, C. C. 74, 
C. C. R. ; The Eumaeus (1915), 85 L. J. P. 130. Mentd. 
Tho San Spiridione (1856), 28 L. T. O. S. 205 ; Advocate- 
General of Bengal v. Ranee Surnomoye Dossee (1863), 
2 Moo. P. C. C. N. S. 22, P. C. ; The Laconia, The Colchide 
(1863), Brown. & Lush. 117, P. O. ; Udny v. Udny (1869), 
L. R. 1 Sc. & Div. 441, H. L. ; Re Tootal's Trusts (1883), 
23 Ch. D. 532 ; Companhia de Mocambique v. British 
South Africa Co., {1892] 2 Q. B. 358, C. A.; Tho 
Flamenco, Tho Orduna (1915), 32 T. L. R. 53; The 
Hypatia (1916), 13 Asp. M.L. 0.574 ; Casting]! v. OasdagU, 
{19181 p. 89, C. A.; Rodriquez r. Speyer (1918), 119 L. T. 
409, H. L. 

Effect of peace on trading with the enemy 
restrictions, see Nos. 202, 269, 270, ante . 


Sect. 2. — WHAT ’ CONSTITUTES TRADING OR 
COMMUNICATING APART FROM WAR LEGIS- 
LATION, 1914-18. 

348. Act of trade essential — Intention to trade 
insufficient.}— A British ship was fitted out for a 
voyage to Africa, there to barter her cargo for 
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slaves, & then carry them to the island of Demerara, 
at that time a Dutch colony. The vessel sailed on 
Sept. 11, 1795. A declaration of war against 
Holland was issued on the 16th. The vessel sailed 
from the coast of Africa in May, 1796, A was taken 
off the island of Demerara, after surrender of that 
island to the .British forces, A carried to Martinique : 

Held : ( 1 ) there must be an act of trading with 
the enemy as well as the intention ; (2) since 
Demerara had ceased to be an enemy there was no 
such act ; (3) where a country was known to be 
hostile, commencement of a voyage to that noun 
try might be a sufficient act of illegality, but where 
the voyage was undertaken without that know- 
ledge, the subsequent event of hostility would have 
no such effect. — T he Abby (1801), 5 Eh. Bob. 251. 

349. Bill of exchange transactions — Drawer & 
acceptor British prisoner of war — Payee British 
prisoner of war — Consideration illegal under 45 Geo. 
3, c. 72. J — Pltf. A deft., being taken prisoners in 
Portugal, jointly solicited A obtained the liberation 
of themselves A the ransom of deft.’s ship, contrary 
to the above Act, to effect which pltf. lent 
money to deft., who afterwards gave him a bill for 
the amount: — Held: pltf. could not recover on 
the bill. 

It would be singular, where two are equally 
interested in wishing A effecting a ransom, if, be- 
cause it happens that one advances the money, A 
takes the bill of the other for the repayment, that 
shall be good : while if the bill were given to the 
captor only, if, would be void (Lord Mansfield, 
C.J.). — Weijb v. Brooke (1810), 3 Taunt. 6; 128 
K. R. 3. 

Annotation .-—Distd. Pidgoon v. Bundem (1819), 3 Exch. 

465. 

350. Drawer British subject In enemy coun- 

try -Payee neutral in neutral country.]- -An action 
may be maintained in England by a neutral (Swiss) 
on a promissory note given to him by a British 
subject- in an enemy's count rv (France) for goods 
sold there. 

The contracting parties were not alum enemies, 
A the contract was not necessarily void, though 
made in an enemy’s country. Pltfs. might law- 
full V sell t heir goods in Paris, it did not appear 
that deft, purchased them for any illegal purpose 
(Loud Ei.i.enboroi-uii, (\.L). — Uofuikt r. Morris 
( 1812), :i ( -amp. 303. 

351. Drawer British prisoner of war Payee 

British prisoner of war -Acceptor British subject In 
Britain — Indorsee enemy banker.] -Five bills of 
exchange were drawn by M.. a British subject de- 
tained as prisoner of war in France, payable some 
to T. A some to E., also Bril isli subjects detained 
as prisoners of war. A indorsed to A., pltf., a French 
subject A banker at Verdun. They were accepted 
by deft., M.’s son, who was resident- in England : — 
Held : (1) a contract made with an alien enemy in 
time of war, of such a nat ure f bat it endangered" the 
security or was against flu* policy of England, was 
void. — A ntoine v. Morshkad (1815), 6 Taunt, 
237 ; 1 Marsh. 558 ; 128 E. IL 1025. 

Annotations : — Const!. & Distd. VVfllison v. Patt-oson (1817), 

1 Moore, O. P. 133 : Ogden v. Peelo (1826), 8 Dow. & Ry. 

K. II. 1. Refd. Porter v. Fraudonberg, [1915] 1 K. B. 

857, C. A.; Rodriquez r. Speyer (1918), 119 L. T. 409, 

H. L. 

352. Payee alien enemy — Subsequent 

promise after war.]- Although a bill drawn by a 
prisoner of war in France in 1795, upon a person 
resident in England in favour of an alien enemy, 
could not have been originally enforced, the drawer 
is liable on a subsequent promise in time of peace 
to pay principal A- interest. — D itiiammel (Adminis- 
trator OF T A IDLED E) V. PlCKERIND (1SI 7), 2 
Stark. 90. 

Annotation: — Expld. Ogdon v. Poole (1826), 8 Dow. A Ry. 

K. B. 1, 


353. Drawer alien enemy in hostile country 

- -Drawee British subject in Britain — Indorsee 
British subject in enemy country,}— If cambric of 
French manufacture be assigned to merchants in 
England for sale, A bills of exchange be drawn on 
them by an alien enemy, resident in France, during 
war, which they accept, the drawer having in- 
dorsed those bills to a British subject residing in 
France does not enable such British subject to re- 
cover on the bills against the acceptors after the 
restoration of peace. — Wilijson v. Patteson 
(1817), l Moore, C. P. 133; 7 Taunt. 439; 129 
E. B, 176. 

Sec, also , Nos. 266- 268, ante. 

354. Insurance transactions — Insurance of enemy 
ships & property.] — No determination has been that 
insurance on enemies’ ships during war is unlawful. 
It might be going too far to say all trading with the 
enemy is unlawful ; for that- general doctrine would 
go a great way. even where only English goods are 
exported, A none of the enemies’ imported, which 
may he very beneficial (Lord TIardwioke, 0.). — 
Hknkle v. Royal Exon axle Assurance do. 
(1719), 1 Ves. Sen. 317 ; 27 E. It. 1055. 

Annotations: — Consd. Townsliend v. Stangroom (1801), 6 
Vos. 328; Furfcado v. Rogers (1802), 3 Boa. & P. 191. 
Mentd. Wharram r. Wharram (1864), 3 Sw. & Tr. 301. 

355. Action In name of English agent 

— Plea & replication.] — No action can be main- 
tained either hv, or in favour of, an alien enemy. A 
plea of alienage, to an action on a policy of insur- 
ance brought in the name of an English agent for his 
principal, an alien, such interest appearing on the 
record, is a good plea ; A a replication to such a 
plea that the alien is indebted to the agent (pltf.) in 
more money than the value of the property insured 
cannot, he supported ; hut the return of peace gets 
rid of theobjeetion. — B randon r. Nesbitt (1794), 
6 Term Hep. 23 ; 101 E. B. 115. 

Annotations: — Distd. Rot-ch v. Edic (1795). 6 Terra Rep. 
413. Expld. Furtado v. Rogers (1892), 3 Bos. & P. 191 ; 
Flindt in Waters (1812), 15 East, 260. Refd. Kellner v. 
Lo Mesurier (1803), 4 East, 396 ; Kensington r. Inglis 
(1807), 8 East, 273; Porter v. Freudcnberg, [1915] 1 K. B. 
857, (J. A. ; Schmitz r. Van der Veen (1915), 84 L. .1. 
K. B. 861; Rodriquez r. Speyer (1918), 119 L. T. 409, II. L. 
Mentd. Simeon r. Thompson (1798), 8 Term Rep. 71. 

356. -The insurance of an enemy’s 
property is illegal. A no action can he sustained 
thereon. — B ristow r. Towfrs (1791), 6 Term 
Bep. 35 ; 101 E. B. 422. 

Annotations: — Distd. Rot-ch r. Edie (1705), 6 Term Rop. 
413. Expld. Furtado v. Rogers (1802), 3 Bos. & P. 191. 
Consd. Schmitz v. Van dor Veen (1915), 112 L. T. 991. 
Refd. Kensington r. Inglis (1807), 8 East, 273; Rodriquez 
r. Speyer (MRS). ) 19 L. T. 409, 1]. 1.. 


357. - - — — ,J — An insurance effected in Great 

Britain on a French ship previous to hostilities 
between Great Britain A France does not cover a 


loss by British capture. 

To insure enemies’ property was at- common 
law illegal. If this be so. a contract of this kind 
entered into previous to hostilities must be equally 
unavailable in a et.. of law, since it is equally injurious 
to the interests of the country ; for if such a con- 
tract could he supported, a foreigner might insure 
previous to the war against all the evils incident to 
war. The ground on which we decide this case is 
that when a British subject insures against cap- 
tures, the law infers that the contract contains an 
exception of captures made by the Govt, of his own 
country, A that if lie had expressly insured against 
British capture, such a contr act would be abrogated 
by the law' of England (Lord Alvanley, C.J.). — 
Furtado r. Booers (1802), 3 Bos. A P. 191 : 127 
E. K. 105. 


Annotations : — Consd. Kellner t\ Le Mesurier (1803), 4 
East, 396 ; Esposito v. Bowden (1857), 7 E. & B. 763, Ex. 
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Sect 2 . — WhcU constitutes trading or communicating 
apart from war legislation, 1914-18.] 

Ch. Reid. Feizer. Thompson (1808)» 1 Taunt. 121 ; Oom v. 
Bruce (1810), 12 Bast, 225 ; Janson v. Driefontein Con- 
solidated Mines, [1902] A. O. 484, H. L. ; Zinc Corpn. v, 
Hirsoh, [1916] 1 E B. 541, C. A. ; Daimler Oo. v. Con- 
tinental Tyre Sc Rubber Co. (Great Britain) (1916), 32 
T. L. R. 624, H. L. ; Brtel Bieber r. Rio Tinto, [1918] 
A. C. 260. 

358. Against British capture.}— A 

policy containing an insurance against British 
capture eo nomine would bo illegal & void upon the 
face of it, as being directly & obviously repugnant 
to the interest of the State, having an immediate 
tendency to render ineffectual to the extent of the 
indemnity created thereby all offensive operations 
by sea adopted on the part of His Majesty & his 
subjects for the purpose of weakening the strength 
& diminishing the resources of the enemv. What- 
ever opinions may heretofore have obtained in 
favour of the expediency of allowing insurance to be 
made upon enemies’ property against capture, Sc 
whatever attempts may have been made to procure 
any legislative declaration or provisions in support 
of them, neither those opinions nor any degree of 
weight, authority, & zeal with which they were 
attended, have gone the length of producing one 
single judicial determination in favour of the 
legality of such a practice (Lord Ellenborough, 
C.J.). — Kellner v. Le Mesurier (1803), 4 East, 
396 ; 102 E. R. 883. 

Annotations : — Distd. Visgcr v. Proscott (1804), 5 Ksp. 184. 
Expld. Lubbock v. Potts (1806), 7 Bast, 449. Consd. 
Driefontein Consolidated Gold Alines r. Janson, [1901] 
2 K. B. 419, C. A. Reid. Gamba v. Le Mesurior (1803), 
4 Bast, 407 ; Brandon v. Curling (1803), 4 East, 410 ; 
Driefontein Consolidated Gold Mines v. Janson, [1900] 
2 Q. B. 339. Mentd. Janson v. Driefontein Consolidated 
Alines, [1902] A. C. 484, H. L. 

359 . — - - Carrying goods under licence.} — 

Where a certain trading with an alien enemy for 
specie & goods to be brought from the enemy’s 
country in his ships into our colonial ports was 
licensed by the King’s authority : — Held : an 
insurance on the enemy’s ship, as well as on the 
goods & specie put on board for the benefit of the 
British subjects, was incidentally legalised, & it 
was competent for the British agent of both parties, 
in whose name the insurance was effected, to sue 
upon the policy in time of war, the trust not con- 
travening any rule of law or of public policy, A 
there being no personal disability in pltf. on the 
record to sue.— Kensington v . !nglis (1807), 8 
East, 273 ; 103 E. R. 346. 

Annotations : — Distd. Flindfc v. Waters (1812), 15 Bast, 
260. Reid. De Tastet v. Taylor (1812), 4 Taunt. 233 ; 
WUlison t>. Patteson (1817), 1 Moore, C. P. 133 : Schmitz 
v. Van der Veen (1915), 84 L. J. K. B. 861. Mentd. 
Hubbard v. Jackson (1811), 4 Taunt. 109 ; Weirr. Aber- 
deen (1819), 2 B. & Aid. 320 ; Bacon v. Simpson (1837), 3 
M. & W. 78; Rodriquez r. Speyer (1U18), 119 L. T. 409, 
H. L. 

360. Risk underwritten & loss occur- 
ring before declaration of war.]— Where a subject of 
a foreign Govt, insures treasure with British under- 
writers against capture during its transit from the 
foreign Slate to England, & the foreign Govt, 
seizes the treasure during transit, Sc war is after- 
wards declared between the foreign Sc the British 
Govts., tile insurance is valid, & an action may be 
maintained in England against the underwriters 
after the restoration of peace, though the seizure 
is made in contemplation of war, Sc in order to use 
the treasure in support of the war. The important 
date is the seizure before the declaration of war. 
Such an insurance is not against public policy, 
which is not a safe or trustworthy ground for legal 
decision. 

It is not difficult to solve the question whether 
a contract of insurance made before the war & 


sought to be enforced in respect of a loss incurred 
before the war is illegal, either in its inception or at 
the date when the loss was incurred. However 
stated , it amounts to this — that the thing done must 
bo in its nature an assistance to the public enemy, 
& if there be no public enemy, there can be no aid 
given to him. Trading with the King’s enemies is, 
of course, illegal. Undertaking by contract to 
indemnify the King’s enemies against loss inflicted 
by the King’s forces is also illegal. Such things 
are manifestly unlawful, but the words “ King’s 
enemies ” are a necessary feature of the last proposi- 
tion. It would be to introduce a new principle 
into our law to hold that the probability of a war 
should have the same operations as war itself. It 
is war & war alone that makes trading illegal (Earl 
of Halsbury, C. ). 

The law recognises a state of peace Sc a state of 
war, but it knows nothing of an intermediate state 
which is neither the one thing nor the other — 
neither peace nor war (Lord Macnaghten). 

There are three rules which are established in 
our common law. The first is that the King’s 
subjects cannot trade with an aliep enemy, i.e. 9 a 
person owing allegiance to a Govt, at war with the 
King, without the King’s licence. The second 
principle is that no action can be maintained against 
an insurer of an enemy’s goods or ships against 
capture by the British Govt. One of the most 
effectual instruments of war is the crippling of the 
enemy’s commerce, & to permit such an insurance 
would be to relieve enemies from the loss they incur 
by the action of British arms, & would be detri- 
mental to the interests of the insurer’s own country. 
The principle equally applies where the insurance is 
made previous to the commencement of hostilities, 
Sc was legal in its inception, & whether the person 
claiming on the policy be a neutral or even a 
British subject, if the* insurance be effected on 
behalf of an alien enemv. The tliird rule is that, if 
a loss has taken place before the commencement of 
hostilities, the right of action on a policy of insurance 
by which the goods lost wore insured is suspended 
during t-lie continuance of war <S c revives on the 
restoration of peace (Lord 1)avey).~~ .Tanson v . 
Driefontein Consolidated Mines, Ltd., [1902] 
A. G. 484 : 71 L. ,1. K. B. 857 ; 87 L. T. 372 ; 51 
W. R, 142; 18 T. L. R. 796; 7 Com. Cas. 268, 
H. L. 


Annotation *? ,• — Reid. Robinson Gold Alining Co. v. Alliance 
Insce., [1901] 2 K.B.919; Erl cl Bieber i\ Rio Tinto, [1918] 
A. C. 260; .Morn etlorc r, Monday, etc., ('<».. [1918] 2 K. B. 
241; Naylor, lionznn v. Kr.iinG<ho lndueiric, [1918] 1 
K. B. 331; OreoiM ru Iro i Ore Co. r. Frb d Krupp Akt. 
(1918), 87 L. J. Ch. 313, C. A. ; Rodriquez v. Spcyei (1918), 
1 J9 L. T 409, H. I.. 


361. Neutral property bound to enemy 

port.} — It is nowhere laid down that policies on 
neutral property, though bound to an enemy’s 
port, are void. Indeed I know no cases that pro- 
hibit even a subject trading with the enemy except 
two ; one of which is a short note in 2 Roll. Abr. 
173, where trading with Scotland, then in a state 
of general enmity with this kingdom, was held to 
be illegal, Sc the other is a note, which was given to 
me by lx>rd Hardwicke, of a reference in King 
William’s time to all the judges, whether it were a 
crime at common law to carry corn to the enemy 
in time of war, who were of opinion that it was a 
misdemeanour (Lord Mansfield, C.J.). — Gist v . 
Mason (1786), 1 Term Rep. 88 ; 99 E. R. 987. 

Annotations : — Expld. Bell v. Gilson (1798), 1 Bob. Sc P. 
345. When the case of Gist v. Mason came on, I more 
than once conversed with Lord Mansfield, being desirous 
to obtain hiB opinion on the legality of such insu- 
rances ; on the legality, however, I nevor could get him 
to reason ; he often said that in former times It was 
considered for the interest of the country to Insure 
enemy's property, Sc on the persuasion of its being for 
the interest of the country he always discountenanced any 
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objeotton on that head, but he never went beyond the 
ground of expedience ; at present such insurances are not 
expedient, the state of the countries at war being such as 
to make them otherwise (Buller, J.). Dbtd. The Hoop 
(1799), 1 Oh. Rob. 196. In QUA v. Mason Lord Mansfield 
is reported to have said, " By the maritime law, trading 
with an enemy is cause of confiscation in a subject, provided 
he is taken in the aot ; but this does not extend to a neutral 
vessel. *' What is meant by the addition , “ but this does not 
extend to a neutral vessel,” it is extremely difficult to con- 
jecture, because no man was more perfectly apprised that 
the neutral bottom gives in no oase any sort of protection 
to a cargo that is otherwise liable to confiscation, unless 
under the express stipulations of particular treaties ; & I 
cannot but conclude that the words of that great person 
must have been received with some slight degree of mis- 
apprehension (Lord Stowrll). Reid. Esposito v. Bowden 
(1857), 7 E. & B. 763 : Tingley v. Mfilfer, [19171 2 Oh. 

1,0. A. 

362 . Neutral property in enemy port. ] — In an 

action by a native of America, resident in England : 
— Held: (1) a policy of assurance on a ship & 
stores “ at & from a port ” in a foreign country, in 
the common form against arrests of princes, people, 
etc., extended to an embargo laid on bv the Govt, 
of that country in the loading port, & if the embargo 
continued, the assured might abandon & recover as 
for a t-otal loss ; (2) pltf. was not under any disa- 
bility to sue in an English ct. of justice, he not- being 
an alien enemy. 

As to the objection, that it will be impolitic to 
enforce this contract because by this means we 
shall be indemnifying the subjects of Prance, for 
that this must be considered equal to an insurance 
on enemy’s property, it must be remembered that 
this action is brought by a neutral, not by a French- 
man. The consequences of allowing this objec- 
tion would be that it would be illegal to insure the 
property of a neutral in a foreign port (Lawrence, 
J.). — Rotoh v. Edie (1795), 6 Term Rep. 113 ; 101 
E. R. 023. 

Annotations : — Consd. Tontongu. Hubbard (1802), 3 Bos. & 
P. 291. Mentd. Rodocanachi v. Elliott (1873), L. R. 8 
0. P. 649. 


363. British property shipped from enemy 

port — Bought by British agent In enemy country.] — 

Goods, the produce of Holland, purchased in that- 
country during hostilities between Holland 
Great Britain, by a British agent resident there, & 
shipped for British subjects, were insured by them 
in England : — Hold : a legal insurance. — B ei.1. v. 
Gilson (1793),* 1 Bos. A 1\ 315 ; 120 E. R. 912. 

Annotations : — Overd. (by implication) Potts v. Boll (1800), 8 
Torm Rop. 548. Dbtd. Esposito v. Bowden (1857), 7 
E. & B. 763, Ex. Oh. Refd. Tingloy v. Miiller, [1917] 
2 Ch. 144, C. A. Mentd. Browning v. Provincial Insoo. 
Co. of Canada (1873), 28 L. T. 853, P. C. : Rodriquez r. 
Speyer (191 8), 119 L. T. 409, II. L. 

364. British property “ to any port in 

Baltic ” — Some Baltic ports hostile.] — A policy “ to 
any port or ports in the Baltic ” is legal, although 
some of those ports were then in a stale of war 
with England & no licence has been obtained, 
provided the ship was not sailing to such hostile 
port. — W riohtd. Wei.bie (1819), 1 Chit. 49. 

365. Purchase from enemy — British ship taken as 
prize.] — His Majesty’s subjects cannot buy ships 
captured ; it is founded in his allegiance not- to aid 
his enemy ; it is to aid the enemy to buy captured 
property ; notwithstanding the French condemna- 
tion, a person of England cannot- purchase such 
property, which belonged to a fellow-subject ; the 
property, therefore, still remains in the original 
owner from whom it was captured (Lord Ei.don). 
— Woodward v. Larking (1801 ), 3 Esp. 280. 


366. Enemy ship in British port.] — All trad- 
ing whatsoever between the subjects of the country 
declaring war & the country against which it is 
declared is wholly prohibited, & is totally & entirely 
illegal. The Crown alone can alter or relax that 
law, & it is not competent to any authority, save 
that by implication derived from the Crown, to 
relax the general prize law of the land. 

During war between Great Britain & Russia a 
Russian ship, coming into a British port under the 
protection of the Ords. in Council & discharging her 
cargo, instead of departing forthwith, was sold to a 
British subject & remained in a British port. Per- 
mission for the purchase had been given by the 
Comrs. of Customs : — Held : purchase of the ship 
by a British subject was a trading with the enemy 
not specially permitted by the Ords. in Council, k> 
illegal. — The Neptune (1855), Spinks, 281 ; 26 
L. T. O. S. 110 ; 4 W. R. 102. 

367. Goods bought before war & subse- 

quently withdrawn.] — The British consul at Barce- 
lona before the breaking out of hostilities between 
England & Spain purchased wines to supply the 
British fleet in the Mediterranean ; he was not a 
merchant in Spain & had not before purchased any 
other wines, or for any other purposes. On being 
expelled from Spain he made application t-o get the 
surplus wines consigned to the original purpose, but 
without- effect. Three years later his brother went 
to Spain in a public character to manage the con- 
cerns of British prisoners in that country ; the 
brother, on his arrival in Spain, sent off the wines 
to Leghorn, but finding they had turned so pale as 
not to 1)0 saleable without a mixture of newer wines, 
some new wine was purchased & mixed with the 
old stock : — Hold : by restoring the property, the 
ct. did not break in upon any one of the principles 
the ct. was bound to sustain, as against subjects of 
the Govt, trading with the enemy. — The Madonna 
Delink Gracie (1802), 4 Ch. Rob. 195. 

Annotations : — Consd. Esposito v. Bowden (1867), 7 E. & B. 

763, Ex. Ch. Refd. Jager v. To] mo & Rung© (1916), 31 

T. L. R. 381. 

308 . .] — A., a native of America, <fc B., a 

native of England, had dealings by mutual con- 
signments previous to 1812. In June, 1812, war 
was declared between the two countries, & on 
Dec. 24, 1814, preliminaries of peace were signed at 
Ghent. A cargo of goods consigned on account 
by A. to B. arrived in England m Nov., 1814, & 
were sent by B. to France & there sold, & he re- 
ceived bills for the amount, which he got dis- 
counted. Another cargo, so consigned, arrived in 
England in Jan., 1815, A was sold by B. before 
Feb. 15. In Mar., 1815. B. became bkpt., &- was 
appointed by his assignees their agent to wind up 
his affairs, in the course of which employment he 
received the proceeds of the second cargo & trans- 
mitted accounts to A., in which he admitted A. to 
be his creditor for a balance in respect of the pro- 
ceeds of both cargoes. In an action by A. against 
the assignees of B. to recover such balances : — 
Hold : A. was entitled to prove under B.’s com- 
mission for the balances due to him upon the second 
cargo only. — Ogden v. Peek (1825), 8 Dow. & Ry. 
K. B. 1 : 3 L. J. O. 8. K. B. 100. 

369. Importation of enemy goods — Purchase by 
agent in enemy country without notice of enemy 
ownership.] — Trading with an enemy without the 
King’s licence is illegal. It is illegal for a subject in 
time of war, without the King’s licence, to bring, 


PART IV. SECT. 2. 

865 i. Purcfiase from enemy — Enemy 
recovering property confiscated ,] — During 
the occupation of Colesburg by tho 
Republican forces, Z., a British sub- 
ieot, obtained a horse by barter 
from K., a hostile invader. On the 


ro-ocoupation of Colesburg by the 
British, tho military authorities seized 
tho horse & subsequently sold it with 
the result that it ultimately came into 
the possession by purchase of P. Z. 
obtained possession of the animal from 
P. in pursuance of a contract of sale, but 
refused to pay the purchase price, on the 


ground that he was the true owner : — 
Held : inasmuch as traffic with enemies 
during time of war was illegal, fZ. 
could not acquire ownership by virtue 
of the exchange with K. — Van Zyl v. 
Pirn aar (1906), 23 S. C. 469 ; 16 

C. T. R. 730.— S. AF. 
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Sect . 2. — What constitutes trading or communicating 
apart from war legislation , 1914-18. Sect. 3 : 
S ubj ect. 1.] 

even in a neutral ship, goods from an enemy’s port 
which were purchased by his agent resident in tho 
enemy’s country after commencement of hostili- 
ties, although it may not appear (hey were pur- 
chased of an enemy. — Potts v. Bull (1800), 8 
Term Bep. 548 ; loi E. B. 1540. 

Annotations : — Apld. Furtado v. Rogers (1802), 3 Bos. Sc P. 
101. Conud. Willison v. Patteson (1817), 7 Taunt. 439 ; 
Esposito v. Bowden (1857), 7 E. 6c B. 703, Ex. Ch. Reid. 
Jager v Tolme & Rung© (1915), 31 T. L. R. 381 ; Arnhold 
Karberg v. Blythe, Green, Jourdain, Schneider v. Burgett & 
Newsam, [1015] 2 K. B. 379 ; Porter v. Freudenberg, 
(1915] 1 K. B. 857, O. A. ; Stevenson v. Akt. filr Carton- 
nagen Industrie (1910), 115 L. T. 594, C. A. ; Horlock v. 
Beal, [1916J 1 A. C. 486; hr tel Biebcr t>. Mo Tlnto, [1918] 
A. C. 260. 


370. From enemy port — Interposition of 

neutral port.] — It is illegal in any person owing an 
allegiance, though temporary, to trade with the 
public enemy, & the mere prior interposition of a 
neutral port will not alter tho nature of the offence, 
which consists in that the cargo was taken in at the 
enemy’s port. — Tut: Indian Chief (1801). 3 Cli. 
Bob. 12. 


Annotations : — Reid. R. v. Bjornsen (1865), 10 Cox, C. C. 74, 
C. C. R. ; Tho Eumaeus (1915), 85 L. J. P. 130. Mentd. 
The San Spiridiono (1856), 28 L. T. O. 8. 205 ; Advocate* 
General of Bongal v. Ranee Sur Momoye Dosseo (1863), 
2 Moo. P. C. C. N. S. 22, I*. (.'. ; The Laconia, The Colchide 
(1863), Browu. 6c Lush. 117, I*. C. ; Udny v. Udny (1869), 
L. R. 1 Sc. 6c Div. 441, II. L. ; Re Tootal's Trusts (1883), 
23 Ch. D. 532 ; Companhia de Morcainbique v. British 
South Africa Co., {1892] 2 Q. B. 358, C. A. ; The Flamenco, 
The OrdmiH (1915), 32 T. 1. R. 53 ; The Hypatia (1916), 
13 Asp. M. L. C. 574 ; < asdugli v. Casdagli, [1918] p. 89, 
A. ; I odriquez r. Spe>er (I9«8), 119 ( . T. 409, H. I . 

371. In neutral ship — Trading with 

inhabitants of enemy country.! It is illegal for a 
subject in time of war, without licence, to bring 
from .an enemy's port, even in a neutral ship, goods 
purchased in the enemy’s country after commence- 
ment of hostilities, although not appearing to have 
been purchased from an enemy: in effect, that 
trading with inhabitants of an enemy's country is 
trading with the eriemv. — Esposito r. Bowden 
(IK.Y7), 7 10. A B. 7<>3 ; *8 State Tv. N. S. 807 ; 27 
L. .1. Q. II. 17 : 23 L. T. (>. S. 205 ; 3 .lur. X. S. 
1200 : 5 W. B. 732 : 1 10 10. K. I 13( 10\. Ch. 


Annotations : — Reid. The Teutonia (1871), L. IL 3 A. & K. 
394 ; Janson v. Brief ontoin Consolidated Mines, [1902 J 
A. C. 484, H. L. ; Arnhold Karberg r. Blythe, Green, 
Jourdain, Schneider v. Burgett Sc Newsam, [1915] 2 K. B. 
379 ; Porter i\ Freudenberg, [1915] 1 K. Ii. 857, C. A. ; 
Sanday v. British & Foreign Marine Insce., [1915J 2 K. B. 
781, C. A. ; Millar (Andrew) r. Taylor, [1916] 1 K. B. 
402, C. A. ; Orconera Iron Ore Co. r. Fried Krupp Akt. 
(1917), 86 L. J. Ch. 613 ; Tingley v. Muller, [1917] 2 Ch. 
144, C. A. ; i .lack burn Bobbin r. .\l!en, ( . 9 i s] i k. i\ 5I0; 
Naylor, Benzon r. Kruinisclie Indu-tiic, |l91sj I K, |? 
3.O. Mentd. Reid v. Hoskins (1855), 4 E. A; B. 979; 
Barrick v. lluba (1857), 2 O. B. N. S. 563; Santos r. 
Illidtfe (1859), 6 C. B. N. S. 841 : Tamvaco v. Lucas 
(1861), 1 B. & S. 185 ; Danube Black Sea Ry. 6c Kus- 
tendjie Harbour Co. v. Xenos (1862), 31 L. J. C. P. 
284 ; Beal v. Horlock, [1915] 3 K. B. 627, C. A. ; Jager v. 
Tolmo & Rung® (1915), 31 T. L. R. 381 ; British & 
foreign Marine Insce. t\ Sanday, [19161 1 A. C. 650, II. L. ; 
Daimler Co. v. Continental Tyro 6c Rubber Co. (Great 
Retain), {1916] 2 A. C. 307, H. L. ; Halsey v. Lowenfcld, 

I l 0H>J‘2K. B. 707, C. A. ; Horlock v. Beal, [1916] 1 A. C. 
486, H. L. ; Arnhold Karberg v. Blythe, Green, Jourdain, 


Schneider v. Burgett & Newsam, [1916] 1 K. B. 495, 0. A. ; 
Loieton Gas Co. v. Leiston Cum-Sizewell U. Ct, [1916] 1 
K. B. 912 ; Zino Corpn. v. Hlrsoh, [1916] 1 K. B. 541, 
C. A. ; Stevenson v. Akt. filr Cartonnagon Industrie, 
[1917] 1 K. B. 842,0. A. ; Clapham S.S. Co. v. Handelaen- 
Transport, etc., h917] 2 K. B. 639; Metropolitan Water 
Board y. Dick, Kerr, [1917] 2 K. B. 1, C. A. ; Ertel Biober 
v . Rio Tinto, [1918] A. C. 260. 

372. Shipping goods to enemy —Through neu* 
tral country.] — Articles were purchased in England 
by A. A Co. A shipped by them for Emden, with 
directions that they should be sent on to Amster- 
dam, then a blockaded port. The goods were 
claimed as the property of C., a merchant in 
America, A it was said the transaction was con- 
ducted. by A. At Co. in London, as agents for C. in 
America ; — Held : in the case of a British subject 
shipping goods to go to the enemy through a neutral 
country the penalty would be incurred, A in the 
circumstances, A having regard to the tenor A 
form of power of attorney given by C., A. A Co. 
were not acting as agents, but were owners of the 
goods. — The .Tonoe Pieter (1801), 4 Ch. Rob. 70. 

Annotations : — Apld. Re Tho Stephen Hart (1864), 11 L. T. 
52. Refd. The Panariellos (1915), 84 L. J. 1\ 140. 

373. In ship apparently neutral —Sham sale 
by British to neutral shipowner.] — No subject of t he 
King can trade directly wiih the public enemy, 
except under a licence authorising him so to do, A 
if he presumes to trade otherwise, his property so 
employed is liable to confiscation. 

A ship purporting to he Danish was seized with a 
cargo destined for an enemy. The ship was alleged 
to have; been recently sold by its English owners to 
tile purported Danish owner. The papers were' in 
order, but it. appeared that the new Danish masted* 
was only a ligurehead, A that the old English 
master was really in command A was in communica- 
tion with the old English owners : — livid : (1) the* 
sale was a sham : (2) the* owners were the ole! 
British owners : (3) as they had he»en trading with 
an emeu ny, the* ship A cargo must he condemned us 
lawful prize. — T he Odin ( 1 TDD). I Ch. Rob. 21s. 

Annotations : -Refd. Tl le S or faro run (1915), 85 L. J. P. 121 
Mentd. The Odin (1803), 4 Oh. Rob. 319. 

374. From foreign port -According to direc- 

tions of enemy firm, j Despatch <>L goods from a 
foreign port- after the outbreak of war, A with 
knowledge* of it, by a British subject or the subject 
of an allied State*, for delivery as directed by an 
enemy lirin A for their benefit, constitutes a trading 
with the enemy which makes the* goods liable* te> 
forfeiture* : A the position is not affected by the 
fact that the property in the* goods remains in the* 
consignors, that they were shipped for discharge* at 
an English port. A that the; enemy buye*r selected 
as the aeuital recipient a firm carrying on business 
in London.-- The Panaririxos (MMB). 85 L. J. I*. 
112 ; 111 L. T. 1)70 : 32 T. L. R. 450 ; 00 Sol. ,le>. 
427, P. C. 

Annotations : — Reid. Robson v. Premier Oil 6c Pipo Lino Co. 
119151 2 Ch. 124, C. A. ; Halsey v. Lowenfold, [1916] 

2 K. B. 707, C. A. ; Tingley v. Mtlllcr, [1917] 2 Ch. 144, 
C. A.; Naylor, Itonzon ?\ Kruitiiscln* Industrie, 11918] 
l K. it. 331; i rtel Hhdier r. I io Tlnto, [1918] A. <\ 


372 i. Shipping goods to en 
Through neutral country. ) The ill., a 
British ship, had, in a neutral port, 
taken on hoarel some cargo consigned 
to another neutral port., but ultimately 
destined for the enemy’s country. The 
vessel was lirst to call at Colonial ports, 
where the customs authorities, on in- 
structions from tho Secretary of State, 
through the High Comr., had estab- 
lised tho practice that all cargo con- 
signed to the enemy's country should, 
if so directed, be landed in the Colony. 
These Instructions had been communi- 
cated to the agents of the 5/., & had 


been obeyed in the cases of other ships 
belonging to the same owners which had 
arrived at Colonial ports before & after 
the M. The M. was seized by a man- 
of-war immediately after her arrival 
at a Colonial port. The bona tides of 
the owners being clear, 6c it. being estab- 
! iished that there had been no intention 
to take goods beyond Colonial ports 
except with permission of the autho- 
rities, the vessel was decreed to be 
restored on payment of tho captors' 
costs. — Re Mashona (1900), 17 8. C. 135 ; 
10 C. T. R. 163. — S. AF. 


d. Rank holding concession from 
enemy State — Effect of licence to trade. ] — 
Where a hank, holding a concession 
from the Govt, of an enemy's country, 
but licensed by both the Imperial 6c 
Colonial authorities to carry on business 
in the Cape Colony, sues a debtor, it is 
no ground of defence that dealings with 
the bank are prohibited as constituting 
trading with the enemy. — Goldman v. 
National Bank of South African 
Republic (1900), 17 8. C. 105 ; 10 

C. T. R. 234.— S. AF. 
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375. Delivering goods to British subject — Agent 
in Britain of enemy firm.] — S., who carried on busi- 
ness at Odessa, ordered goods of pltf., an earthen- 
ware manufacturer in England, to be delivered to a 
carrier. Defts., merchants at Liverpool, were S.’s 
agents. In consideration of the order being exe- 
cuted, they undertook to accept pltf.’s draft for the 
invoice price on pltf. delivering to them the carrier’s 
receipt. In an action by pltf. he alleged that, al- 
though he had performed all the conditions prece- 
dent, defts. refused to accept his draft. Defts. 
pleaded that 8. had become an alien enemy, & pltf. 
could not lawfully despatch the goods to him in 
execution of the order. Pltf. replied that in the 
declaration of war made Mar. 28, 1854, by Great 
Britain against Russia, Great Britain waived the 
right of seizing enemies’ property on neutral vessels, 
except contraband of war, & by an Ord. in Council 
of Mar. 29, 1854, Russian vessels in British ports 
were allowed six weeks, namely, till May 10, for 
loading & departing, & should be permitted to 
make their voyages, & that the goods were delivered 
to the carrier long before expiration of the six 
weeks Sc might have been shipped under t he Ord. in 
Council : — Held : pltf. was entitled to judgment, 
for, assuming the declaration of war would of itsell 
have made it illegal for pltf. to send goods to an 
enemy, v they might have been lawfully shipped 
within the period allowed by the Ord. in Council. 
Semitic: even if there had been no Ord. in Council, 


pltf. might have lawfully shipped the goods, as the 
contract was legal in its inception. Sc nothing but 
an Act/ of Parliament could render it illegal ; Sc the 
property in the goods would vest in the alien 
enemy subject to forfeiture to the Crown, \ there 
would have been nothing illegal in performing it, 
unless in the course of the voyage pltf. dealt with 
the alien enemy ( Marten, B.). — C’lemonthon 
(Clem ENTSon ) e . Blessig (1855), 1 1 Exrh. 135 : 25 
L. T. O. S. ISO ; 3 W. It. 510 ; 150 E. R. 775. 


Annotations Distd. Esposito v. Howden (1857), 7 E. & B. 

703. Reid. Do Wahl r. Braune (1856), 1 H. & N. 178. 

376. Piloting neutral ship to enemy port — With 
goods for enemy.] -In a suit for wages on the part 
of a British pilot for conducting an American vessel 
from t he Downs to Plushing : — Held : (1) no suit 
could he maintained on behalf of a British subject 
for services performed in aiding commerce A im- 
portation of the enemy: (2) this was a contribu- 
tion of his skill A experience to assist <V promote 
navigation of the enemy's ports: (3) a et. of jus- 
tice would give no support to demands arising out ol 
a course oT navigation illegal to a British subject . — 
Tmo Beniamin Franklin (1803). 0 Ch. Hob. .350. 

377. Examining witnesses In enemy country.] — 
In an action on a charterparty for not. loading 
at Odessa : — Held : a commission would not be 
granted at the instance of deft s.. who were enemies, 
to examine witnesses at Odessa, as the grant of the 
commission would he sanctioning an unlawful com- 
munication with the Queen’s enemies. — Bakrick 
(Bar wick) e . Bitua (1855). 10 (’. B. 492: 25 
L. T. O. S. 101 : 19 .1. P. 391 : 1 .lur. N. S. 1020 ; 
3 W. R. 524 : 3 0. L. R. 921 : 139 E. H. 851. 


378. Sending children resident in England to 
enemy parent In enemy country.] — A German resi- 
dent in England, but not naturalised, married a 
Dutch lady in 1898, two children being born of the 
marriage. In 1915 a decree for dissolution of the 
marriage on the ground of the wife’s adultery was 
made on the husband’s petition, ho being then in- 
terned. Subsequently resp. married co-resp., Sc 
the husband was repatriated. Resp. & petitioner 
having both applied for the custody of the children, 
an order was made in the Divorce Division that 
they should be sent back to Germany, subject to 
their father giving an undertaking that they should 
go to live at Geneva: — Held: the order must be 
discharged, it being contrary to public policy that 
any British subjects should be sent during war to 
the enemy country, Sc the proposed undertaking 
was valueless as being unenforceable. — Utilig v. 
IThtjo (1910), 8b L. J. P. 90 ; 115 L. T. 617 ; 33 
T. 1,. R. 63 ; 61 Sol. Jo. 70, 0. A. 


Sect. 3.~ UNDER WAR LEGISLATION, 1914-18. 

Note. — The Acts, Proclamations db Orders oiled 
in the following cases are as undermentioned & for 
brevity are referred to iti this section as follows : — 
Trading with the Enemy Act , 1914 (c. 87), re- 
ferred to as “ Act A.” 

Trading with the Enemy Amendment Act , 1914 
(c. 13), referred to as “ Act HT 

Trading ivith the Enemy Amendment Act , 1916 
(e. 105), referred to as “Art C . ’ ’ 

Defence of the Realm Consolidation Act, 1914 
(c. 8), referred to as “ Act D .” 

British Nationality & Status of Aliens Act , 1914 
i (c. 17). referred to as “Act E 

| Trading with the Enemy Proclamation, No . 2, 
I Sc jit. 9, 1914, referred to as “ Proc. AT 

Trading with the Enemy Proclamation, Oct. 8, 
1914, referred to as “ Proc. B .” 

! Defence of the Realm Consolidation Regulations, 
1914, referred to as “ Reg . A .” 
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with the Enemy. 

379. Acts not exhaustive -Common law offences 
still punishable.] — “ Act A.” A “ Proc. A.” are not 
exhaustive in the sense that anything not expressly 
prohibited by them must be taken as permit t ed. In- 
quiry must still be made whether acts not therein 
mentioned are prohibited by the common law or by 
slat.. A by common law not only commercial inter- 
course but all intercourse with an alien enemy is 
prohibited. — Robson r. Premier Oil A Pipe Line 
Do.. Ltd.. [1915] 2 Ph. 124 ; 81 L. J. Ch. 629 ; 113 


PART IV. SECT. 3, SUB-SECT. 1. 

379 i. Acts not exhaustive— Common 
law offences still punishable .] — Ti 
with tlio enemy is a common law 
offence both in England & in India 
(CotJTTB TROTTER, J.). — IIOOPFH V . 
Kino Emperor (1917), I. L. P- 40 
Mad. 34.— IND. 

379 i\ m .] — The term “ trad- 

ing with the enemy " at common law, & 
as used in Trading with the Enemy Acta, 
1914 (Nos. 9 & 17), includes all com- 
mercial intercourse with the enemy. — 
R. v. SNOW (1917), 23 C. L. It. 256.— 
A US. 


e. Draft drawn by neutral firm in 
respect of goods paid for before outbreak 
of war by subsequent enemy.] — The law 
prohibiting trading with an enemy 
does not apply to a draft drawn by a 
New York iirin under contract with a 
German manufacturer of goods, for 
which the draft was given, who paid for 
the goods before the declaration of war 
between Groat Britain & Germany.— 
Radley r. Garber (1916), Q. R. 50 
8 . 0. 201.— CAN. 

I. Adjustment of price with agent 
of enemy of goods supplied before uw.]— 
The Judgment of the English Ct. of 
Appeal in Zinc Corpn., Ltd. v. Hirsch, 


No. 402, post, was declared to he with- 
out prejudice to the rights of either 
party in respect of concentrates sup- 
plied before war. In an action tor pay- 
ment of tbe balance of the price of 
concentrates delivered before war, it 
appeared that genuine quotations of 
the kind mentioned in the contract were 
still obtainable in London, although 
these did not represent the world’s 
prices : — Held : the adjustment of the 
price of the concentrates under the 
contract with defts.’ named agent, who 
was still in Adelaide, did not involve a 
prohibited intercourse with the onemy. 
— Zinc Corpn., Ltd. v. Hirsch (1917), 
V. L. R. 289.— AUS. 
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Aliens. 


Sect 3. — Under tear legislation, 1914-18: Sub- 

sect. 1.] 

L. T. 623 ; 31 T. L. R. 420 ; 59 Sol. Jo. 476, 

C. A. 

Annotations : — Gonid. Zino Oorpn. v. Hirsoh, [1916] 1 K. B. 

641, O. A. Tinsley t. Mttller, [1917] 2 Oh. 144, O. A. 

Mentd. Halsey v. Lowenfeld (1916), 32 T. L. R. 709, 

C. A. ; Blackburn Bobbin t>. Allen, [1918] 1 K. B. 640; 

total 1 iebor t>. Rio Tinto, [1918] A. 0. 260 ; Naylor, Benzon 

v . Kxainische Industrie, [1918] 1 K. B. 331. 

880. Attempting to trade with enemy — Goods in 
enemy country ordered from neutral in neutral 
country.] — Petitioners, who earned on business in 
Australia as spirit merchants, had dealt very 
largely for a long time with an American co. carry- 
ing on business in New York 8c having a branch at 
Rotterdam. The American co. sold gin which had 
been made at Rotterdam, <fc were in the habit of 
sending it to Hamburg to be bottled there before 
being shipped to their customers. In Aug., 1914, 
when war broke out between Great Britain 8c 
Germany, the American co. had a considerable 
quantity of gin at Hamburg, & after an interval 
they began to withdraw it from time to time 8c to 
take it to Rotterdam, where they shipped it in 
execution of their contracts. Petitioners ordered 
gin from the American co., knowing that the latter 
would have to get it from Hamburg in order to 
ship it from Rotterdam to them in Australia: — 
Held : the action of petitioners was a direct- bread) 
of the Proclamation against trading with the 
enemy, & petitioners were properly convicted of 
attempting to trade with the enemy.- — Moss v. 
DonohoE (19 Id), 32 T. L. R. 343. P. C. 

381. Payment to English wife separated from 
alien husband — Resident in neutral or allied State.] 
— Deft, in 1903 had married 0., an Austrian sub- 
ject resident in Austria. No marriage settlement 
or agreement for one w r as executed on the marriage. 
In Oct., 1914, upon their joint petition 0. A deft, 
obtained from the Vienna cts. a decree of separa- 
tion a mema et thoro . In Apr., 1915, deft, went to 
reside in Rome, & remained there with no intention 
of returning to Austria. In 1917 deft, became 
absolutely entitled to a certain sum. being part of 
a fund under a settlement 8c the will of her father, 
8c entitled for her separate use, without power of 
anticipation, to the income of a sum produced by 
policies of insurances settled by her father. On 
summonses taken out by the trustees of the two 
settlements to ascertain whether payments could 
be made to deft., the questions raised were (1 ) whe- 
ther C. had any marital rights imder Austrian law, 
which prevented deft, from giving good receipt for 
the capital or interest, 8c (2) whether the fact that 
deft, was an enemy subject prevented the payments 
being made to her. The evidence of the Austrian 
law upon the subject was to the effect that, in the 
absence of a marriage contract modifying the rights 
of the spouses in respect of the wife’s property, 
deft, could give a valid discharge, both as regarded 
the capital sum 8c the income of the same, 8c also 
for the income derived from the policy moneys, 
without the concurrence or authorisation of (J., & 
that he had no claims on any property belonging 
to deft. : — Held : (1) deft, was not an alien enemy 
within Trading with the Enemy Acts, 1914 to 1916; 
(2) the income of the two sums subject to the trusts 
of the settlements should be paid to deft, so long 
as she was resident in an allied or neutral country, 
or in the United Kingdom, — Tic Grimthorpe, 
[19181 W. N. 10. 

882. “ Act A.,” s.l — “ Proc. A.,” par. 8 — Incit- 
ing to trade.] — Applt., a British subject employed 
by an enemy firm which was indebted to an English 
firm, suggested to the English firm that they should 
buy three ships belonging to the enemy firm, rntged. 
by them to the English firm, which were lying idle 


in neutral ports owing to the European war, the 
mtges. to be cancelled & the English firm to pay a 
sum of money, which was to be remitted to a firm 
in Holland & paid by them to a solr. in Germany 
as trustee for the enemy firm. In the course of 
the negotiations nothing was said by applt. as to 
the obtaining of a licence. On a charge of soliciting 
& inciting the persons constituting the English 
firm to trade with the enemy, contrary to the pro- 
visions of the above Act : — Held : (1 ) the jury were 
entitled to come to the conclusion that the proposal 
was not intended to be conditional upon a licence 
being obtained ; (2 ) applt. was rightly convicted of 
inciting to trade with the enemy. — R. v. Spencer 
(1914), 84 li. J. K. B. 1467; 112 L. T. 479; 24 
Cox, 0. C. 588 ; 11 Or. App. Rep. 30 ; 78 J. P. Jo. 
581,0. C. A. 

383. “Proc. A.,” par. 6 — Voting in trading 

company.] — Prohibition of intercourse with alien 
enemies extends to all intercourse, whether com- 
mercial or not, which tends to detriment to one’s 
own country or to advantage to the enemy. The 
exercise of the voting power of enemy shareholders 
in a British trading co. for the purpose of obtaining 
control, where the co. owns large property in the 
enemy’s country, is forbidden on this principle. The 
exercise of such voting power is in fact a commer- 
cial transaction. Commercial intercourse is not 
confined to making contracts between an alien 
enemy & a British subject, «fc a transaction directed 
to obtaining control of a trading co. is commercial. 
— -Robson v. Premier Oil & Pipe Dine Co., Ltd., 
No. 379. ante. 

Annotations: — Consd. Tingley v. Mttller, 11917] 2 Ch. 144, 

C. A. Mentd. Halsey v. Lowenfeld, [1916] 2 K. B. 707 ; 

Zinc Corpn. v. Hlraob, [1916] 1 K. B. 641, C. A. ; Black- 
burn 1 obbin r. Allen, 1 19 18] 1 K B. 610 ; Ertcl 1'icber r. 

IUo Tiuto, [1918] A. C. 200 ; Naylor, Benzon r. Krainische 

Industrie, [1918] 1 K. li. 331. 

384. “ Proc. A.,” par. 5 (7) — Obtaining 

delivery of enemy goods — “ Goods, wares & mer- 
chandise.”] — Under business arrangements made 
between a lithographic printer in England & a firm in 
Germany, the printer was entitled, when war was 
declared between Great Britain & Germany, to be 
supplied by the firm without payment with a certain 
number of lithographic transfers. He made ar- 
rangements by which these transfers were sent to 
him in London 8c was convicted of trading with the 
enemy: — Held: (1) the transfers were “goods, 
wares 8c merchandise ’’ within the above Procla- 
mation ; (2) the goods were obtained from the 

enemy within the Proclamation ; (3) applt-. was 
properly convicted. — R. v, Oppenheimer 8c Ool- 
bkck, [1915] 2 K. B. 755; 84 L. J. K. B. 1760; 
1 13 L. T. 383 ; 79 J. P. 383 ; 31 T. L. R. 309 ; 59 
Sol. Jo. 442 ; 26 Cox, O. C. 39 ; 11 Or. App. Rep. 
146, 0. 0. A. 

385 . “Proc. A.,” pars. 5, 7— Making pay- 

ment extinguishing liability of enemy to neutral — 
“By or on account of enemy.”] — The words “ for 
the benefit of an enemy ’’ in par. 6 of the above 
Proclamation were introduced for the purpose of 
preventing devices, tactics, 8c various means, by 
which mercantile houses might seek, but for those 
words, to make payments indirectly, notwith- 
standing there is an express prohibition of a direct 
payment. The words are wide 8c must be con- 
strued to have a wide application, & are intended to 
cover the making of payments to an enemy by any 
device or by any recourse to indirect means. 

Prisoner was a partner in a firm consisting of 
himself & two brothers which traded at Frankfurt- 
on-Main in Germany, & in London. All the part- 
ners were naturalised British subjects. Tho pri- 
soner resided 8c carried on business in London, 8c 
his two brothers resided at Frankfurt & carried on 
business there. Before Aug. 4, 1914 (the date on 
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which war broke out between Great Britain & 
Germany), the firm became indebted to a neutral in 
Holland in respect of transactions which had taken 
place between the Frankfurt partners & the neu- 
tral. The neutral looked to the Frankfurt part- 
ners for payment, & there was no suggestion that 
he had ^ threatened legal proceedings against 
prisoner in respect of the debt. Acting upon in- 
structions from his Frankfurt partners, prisoner, 
after the date of the Proclamation, paid the amount 
of the debt to a firm of foreign tankers in Lon- 
don, with directions to them to credit the neutral 
through their Holland branch with the amount 
paid to them in London, & the foreign bankers 
did so credit the neutral. He also paid to the 
London branch of another neutral, who carried 
on business in Rotterdam & London, the amount 
of a debt owing by his Frankfurt partners to 
the neutral in Rotterdam : — Held : ( 1 ) as the 
effect of payments to the neutrals was to extin- 
guish the obligations of the Frankfurt partners 
to pay the debts to the neutrals, the resources of 
individuals in Germany were to that extent aug- 
mented, & those of Great Britain diminished, & the 
payments were for the benefit of an enemy within 
par. 5 of the Proclamation ; (2) the payments were 
not protected by par. 7 of the Proclamation, as they 
were not payments “ by or on account of enemies ” 
within that paragraph, but payments for the 
benefit of enemies. Qti. : whether prisoner could 
have been convicted, if he had made the payments 
under threats of legal proceedings by the 
neutrals. 


In summing up to the jury the judge directed 
them that, if they found prisoner made the pay- 
ments with the intention of benefiting himseff, it 
would not quite answer the case, Sc they must fur- 
ther consider whether he made the payments know- 
ing they would in fact benefit the enemy & in order 
to benefit him : — Held : without deciding that the 
offence might not be committed even if it was not 
established that the payments were made in order 
to benefit the enemy, the direction was right, 
although possibly too favourable to prisoner. . 

The offence of trading with the enemy is a serious 
offence & ought to be dealt with with proper 
severity, all the circumstances of the case being 
taken into account. — R. v. Kupfer, [1915] 2 
K. B. 321 ; 84 L. J. K. B. 1021 ; 112 L. T. 1138 ; 
79 J. P. 270 ; 31 T. L. R. 223 ; 24 Cox, C. C. 705 ; 
11 Cr. App. Rep. 91, C. C. A. 

Annotations : — Distd. Wilson v. Ragoslne (1916), 84 L. J. 

K. II. 2185 ; Tingloy v. Mtiller,Tl917} 2 Ch. 144. C. A- 

Reid- Rodriquez v . .Speyer (1918), 119 L. T. 409, H. L. 

386. “ Act B.,” s. 10—“ Act C.,” s. 4— 

“ Proc. A.,” pars. 3 & 5 — Completing sale of land 
with British agent of enemy.] — Left., a German by 
birth but for many years resident in England, 
although never naturalised, being about to proceed 
to Germany, executed a power of attorney on 
May 20, 1915, by which he appointed his solr. his 
.attorney to sell his leasehold house & to execute 
such transfers Sc deeds as were necessary. The 
power of attorney was made irrevocable for twelve 
months. On May 26, deft, obtained a Govt, 
permit from the police to travel to Tilbury in order 


386 i. " Act A.," 8. 1 —“Act B." 8. 10 
— “ Proc. A par. 5 (7) — Proposal to 
supply goods to enemy through neutral .] — 
An indictment charged A. with propos- 
ing to Rupply goods to the enemy, by 
writing & posting a letter addressed to 
B. residing In Holland, requesting B. to 
write to certain firms in Germany asking 
“ if you can deliver thro* you any goods 
for summer orders ” : — Held: (1) the 
indictment was relevant In respect, that 
the letter in question might constitute 
a proposal to supply goods to persons 
resident in Germany, although made in- 
directly through B., who was not an 
agent for either party : (2) the letter 
having been actually posted inferred not 
merely " preparation ” but perpetra- 
tion of the offence charged. — H. M. 
Advocate v. Innes, [19161 S. C. (J.) 
40 ; 52 Sc. L. H, 275 ; 1 S. L. T. 105.— 
SCOT. 

386 ii. Proc. A.," par. 5 

(7) (9) — Proposing or agreeing to supply 
or supplying goods to enemy.] — Where a 
person is charged with supplying, or 
with attempting to supply, or with 
proposing to supply, or with agreeing 
to supply, goods to the enemy, or with 
entering into any commercial transac- 
tion for the benefit of the enemy, it does 
not signify where the parties or the 
goods were at the time when the acts 
founded on were committed ; nor to 
whom tho goods belonged (for a person 
may supply goods to the enomy which 
do not belong to him at all ) ; nor whether 
the person selected by the accused, as 
the intermediary through whom the 
goods were to bo supplied, was tho 
sorvant or agent of tne accused or a 
total stranger, nor whothor the accused 
received payment for tho goods or 
made conditions subject to which he 
was willing to supply them Sc did supply 
them ; nor how the goods, short of a 
licence, came to be available. It. is 
sufficient that the accused was resident, 
carrying on business or being in tho 
British Dominions, Sc that the goods 
were supplied or permitted to be sup- 
plied to tne enemy, & it is not necessary 
vo speoify in tho indictment a locus of 
the offence, provided that the trans- 
action is particularised, e.q., by the 
goods being identified & the date & 
place of sale given. — H. M. Advocate 


V. HETHEIUNGTON & WlLflON, [1915] 
S. C. (J.) 79 ; 52 Sc. L. It. 742 ; 2 

S. L. T. 90— SCOT 

386 iii. “ Proc. A ,” par. 

5 (9) — Agreement to release to enemy 
cargo stored in neutral country.] — An 
indictment charged a British firm with 
the offence of trading with the enemy, 
in that they had agreed with their 
agents in a neutral country to take for 
their account the storage charges on the 
balance of a cargo of iron ore stored in 
the neutral country, in order that tho 
balance might be released & delivered 
to an alien enemy : — Held : the indict- 
ment validly charged an offence under 
the above par. — H. M. Advocate r. 
IlETHEIUNUTON & WlIfiON, [1915* 
H. C. (J.) 79 ; 52 Sc. L. II. 742 ; 2 
S. L. T. 90.— SCOT. 

386 iv. Proc. A." — At - 

tempt to trade .] — A person was charged 
on indictment with attempt to trade 
with tiie enemy in respect of a letter 
written by him to a merchant, in Ger- 
many on Sept. 22, 1914, with regard 
to delivery of goods under contract en- 
tered into before war : — Held : apart 
from “ Act lb,” “attempt” to trade 
with the enemy was an indictable 
offence under “ Act A.” taken along 
with Criminal Procedure (Scotland) Act, 
1887 (c. 35), 8. 01. — H. M. Advocate v. 
Mitchejx (1915), 52 Sc. L. R. 273 ; 
1 S. L. T. 92.— SCOT. 

g. Acts of 1914 (Nos. 9 d’ 17), 
88. 2, 3 — Completing sale of land with 
agent of enemy. J —Application was made 
to the Registrar-Ueneral to register a 
transfer. Payment of part of the pur- 
chase-money was made to an attorney 
of an alien enemy, a part-owner of the 
laud. The power of attorney was 
exccaitod, & the contract for purchase 
of tho land was made before the out- 
break of war. The ct. directed the 
Registrar-General not to register the 
transfer. — Be White (1915), 15 S. Ii. 
N. S. W. 217. — AUS. 

h. Proc. A. Correspond- 
ence as to business relations with enemy.] 
— Held : a person, who took part in 
correspondence intended to conserve 
existing or promote future business 
relations with a person carrying on busi- 


' ness in Germany, might properly bo 
convicted of the offence of trading with, 
the enemy under the above sects. — 
R. v . Snow (1917). 23 C. L. R. 256 — 

AUS. 

k. Act of 1914 (No. 9), 88. 3,' 6— 
“Proc. A., "par. 5 — Agreement to ship 
goods to neutral country «f* hold proceeds 
for enemy. ] — A., on American subject, 
discovered that certain cocoa at Sydney, 
which had been consigned by him to B., 
a German merchant carrying on busi- 
ness at Hamburg, had not been sent. 
The cocoa was accordingly consigned to 
C. & Co. at San Francisco. Deft., 
managing director of D. Co., registered 
in New South Wales, assisted in con- 
signing the cocoa, and wrote to E. Sc 
Co., D. Co.’s business correspondents 
in New York, informing them of what 
had happened so that they might advise 
B. as to the proceeds of the cocoa, which 
were intended for his account & were 
to bo hold by C. & Co. pending instruc- 
tions from B. : — Held (Isaacs, Hiuuins 
& Powers, JJ. diss.): there was no 
evidence of an attempt by A. to trade 
with the enemy by sending the cocoa 
to 0. & Co., which either deft, or D. Co. 
aided or abetted, or of an independent 
attempt on the part of deft, or 1). Co. to 
trade with the enemy. — Bkrwjn v. 
Donouoe, Bkkwin & Co., Ltd. r. 
Donoiiok (1916), 21 C. L. R. 1. — AUS* 

l. Act of 1914 (No. 9), s. 2 (2) (&)— 
Proclamation of July 7, 1915 — Validity.] 
— Held: (1 ) the above sub -sect, was a 
valid exercise of the legislative power 
of the Commonwealth Parliament ; 
(2) pltfs. not entitled to declarations 
that the above Proclamation was un- 
lawful & that a notice published in the 
Gazette by the A. -G., that pltfs. were 
“ managed or controlled, directly or 
indirectly, by or under the influence of, 
or carried on wholly or mainly for the 
benefit or on behalf of, persons of enemy 
nationality, or resident or carrying ou 
business in an enemy country,” was un- 
lawful Sc contrary to fact, because 

(а) the Proclamation was within the 
authority conferred by the above sub- 
soct. Sc the notice was a sufficient 
compliance with the Proclamation ; 

(б) even though the notice was not in 
conformity with the Proclamation, the 
publication of the notice did not in the 
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sect s. 1 & 2.] 

to embark for Germany, A started on that day. 
On June 2, 1915, the leasehold premises were sold 
to pltf. by public auction, & a deposit was paid 
A an agreement signed by him. Deft, reached 
Germany some time between May 2H A June 11, 
1915. in an action for a declaration that the 
agreement for sale had been dissolved by the act 
of deft, in becoming an alien enemy : — Held : 

(1) the agreement entered into by the attorney in 
execution of the power did not involve any inter- 
course with the enernv, A was not within the mis- 
chief of the common law or of the above Pro- 
clamation or of the above. Acts, A was valid*, 

(2) the sale could legally be carried out by the 
attorney A if necessary be completed by a vesting 
order under Trustee Act, 1893 (c. 53), or with the 
assistance of the custodian under Act C\, s. 4, A 
pltf. was not entitled to have the agreement 
rescinded. — T ing ley v. Muller, [1917] 2 Oh. 144 ; 
S3 L. ,T. Oh. 925 : 110 L. T. 482 : 33 T. L. It. 309 ; 
01 Sol. Jo. 478, <\ A. 

Anno *o i n ■> : — Reid. Naylor, Benzon r. Krainischo Industrie, 
[11)181 1 K. V. 331 : Rodriquez v. Speyer (1918), 119 h. T. 
409 II. L. Mentd. Speyer r. Rodriquez (1917), 87 1 . J. 
Iv. B. 171, C. V. 

387. “Act B.,“ s. 1 (1)— “Proc. A.,” par. 

5 (1 ) — Making payment resulting in improvement of 
enemy security.]— -Pltf., a naturalised British sub- 
ject resident, in England, sued defls. for the price of 
goods sold A delivered before the outbreak of war. 
The goods were in fact supplied to pltf. by A., 
who had become an alien enemy, on terms under 
which A. took a share of the price on such in excess 
of a certain minimum, but pltf. resold as principal : 
— Held : payment of money to a third person, 
which merely improved the position of an enemy, 
by giving him further security that he would 
ultimately recover the money, was not an offence 
within the above Proclamation A “Act A.,” where 
there was no intention that the enemy, while 
such, should benefit by it as a payment. — S chmitz 
(Schmidt) r. Van Dior Veen A Co. (1915), Hi 
L. J. K. B. 801 ; 112 L. T. 991 : 31 T. L. B. 214. 

Annotation : — Reid. Tingley v. Mtillcr, [1917] 2 Ch. ,'44, 
C. A. 

388. — “Act B.,“ s. 2 “Proc. A.,” par. 5 — 
Payment of premiums by surety for alien enemy 
Right to assignment of security.] — B., an alien, 
effected two policies on his own life with an 
insurance co„ A assigned them to t he co. by way of ' 
mtge. to secure a loan, A he A his sureties jointly 
A severally covenanted with the co. to repay the 
loan with interest, A: also to pay the annual pre- 
miums for keeping the policies on foot. On the 
out break of war in Aug., 191 4, B. became an alien 

enernv At left the country. Afterwards one of the 
*■ * 

sureties paid to the co. the premiums as they 
accrued due from time to time, which the co. 
accepted with the reservation that they did not 
warrant tin* validity of the policies. Subsequently 
the surety tendered the amount due* on the mtge. 

6 claimed an assignment of the policies which the 
co. refused to execute without a similar reserva- 


tion : — Held: (1) the policies were not voided 
merely by B. becoming an alien enemy, A the 
payment to A receipt by the co. of the premiums 
from the surety did not involve illegal intercourse 
with an enemy ; (2) the surety, on payment of 
what was due under the mtge., was entitled to an 
assignment of the policies without reservation. — 
Selioman v. Eagle Insurance Co., [1917] 1 Uh. 
519 ; 80 L. J. Oh. 353 ; lift L. T. 140. 

388. “Act B.,” s. 6 — English partner taking over 
English assets — Dissolution before war — Right to 
sue alone for Arm debt.] — Pltf., a British subject, 
carried on business in Germany in partnership with 

K. , a German subject, but outbreak of war being 
imminent between Great Britain & Germany, the 
partnership was dissolved, under an arrangement 
by which S. took over the German A Austrian 
assets A liabilities, & pltf. took over all assets & 
liabilities outside German- v A Austria, A was to 
carry on business in London. The result of the 
transact ion was to divert a balance of £0,500 & t he 
goodwill of the business from Germany to England. 
In an action on a bill of exchange given by clefts., 
an English firm, to the German firm, A for goods 
sold A delivered before the war:— Held: (1) the 
transaction was not trading with or for the benefit 
of the enemy : (2) the arrangement before the war 
was not invalidated by the above sect. ; (3) as to 
the claim in respect of goods sold A delivered before 
the war, pltf. could sue alone as equitable assignee 
without joining his partner, who could not be 
effectually served or joined, but in the circumst ances 
he was not entitled to costs. — W ilson v. Bauosine 
A Go.. Ltd. (1915). 84 L. .T. K. B. 2185 : 113 L. T. 
47 : 31 T. L. B. 204. 

390. Transfer of bill by indorsement to 

neutral in foreign country.] — The provisions of 
s. 0 (2) of the above Act extend to a case where 
there has been a transfer of a bill by indorsement 
to a neutral in a foreign country. — Weld r. 
Fruiiung A Gosciien (1910). 32 T. L. B. 409. 

391. “Proc. B.” Payment of insurance loss 

“ Transaction.” ] — Pltfx. effected a policy of marine 
insurance* with defts., a German co., with their 
head office in Germany. The policy was issued on 
July 31, 1914, A the loss occurred at the end of 
Aug. or the beginning of Sept. Defts. carried on 
business in England through their underwriters A 
agents, who accepted A sot 1 led risks A issued 
policies for them, the policy in question being so 
effected. Defts. had complied with (7>s. (Con- 
solidation) Act, 1908 (e. 09), s. 274, respecting 
cos. established outside the United Kingdom 
which established a place of business within the 
United Kingdom. The policy contained a clause 
giving jurisdiction to the English cts. as fully as 
if tin* co. were incorporated in England, & autho- 
rising the service of process upon its agents there. 
On a summons to transfer the action to the Com- 
mercial ( -t. : — Held : the payment of a. loss was 
not a “ transaction ” within the above Proclama- 
tion, A an order for transfer ought to bo made. — 
Ingle (W. L. ), Ltd. v. Mannheim Insurance 
C o.. [1915] 1 K. B. 227 : 84 L. J. K. B. 491 ; 112 

L. T. 510 ; 31 T. L. U. 41 : 59 Sol. Jo. 59. 


circumstances give pltfs. a cause of their way to Australia, after the begin- arrivod there, was properly convicted 
action against either the Common- ning of the war. Later, the agents in on a similar ehargo in respect of the 
wealth or the A.-G. — Wklshaoii Light Sweden of the co. obtained the gQods same transaction.™ Baltic Separator 
Co. v. Commonwealth (1910), 22 from Hamburg & sent them to Sydney, Co., Ltd. & Siwkktzii. Donohue (1917), 

C. L. R. 208 ; (1917) 99 T. L. R. 382, where they subsequently arrived. Tho 22 C. L. R. 534. — A US. 

P. C. — AUS. co. knew the goods were to be so ob- 

J tain oil A sent, A knew they were in n. Regulation of Trade «C* Com- 

nn. Act of ' 1914 (No. 9). 88. 2 (2), 3-— transit to Australia, A took no moans to merce Act , 1914, s. 35 — Supplying goods 
Proc. A ., par. 5 — Obtaining goods prevent their shipment or their delivery ‘ to enemy outside enemy territory. I — 
consigned to neutral port before war & — Held : (1) the co. were properly con- Held : an offence was committed under 
arriving after outbreak of war at enemy victed on a charge of trading with the the above sect., if goods were supplied 
port .] — Goods bought for an Australian enemy by obtaining goods from Ger- to an enemy subject, although they did 
op* ^rt. con8 ^ ne( * ^em f*o.b. before many; (2) the managing director of not actually roach enemy territory. — 
the European war at Copenhagen the co., who knew all the facts, but was R. v. Duerkop (1915), 34 N. Z. L. R. 
reached Hamburg, in Germany, on absent from Sydney when the goods 474. — N.Z. 
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392. “ Proc. A.,” par. 6 — Shipment by enemy 
branch in allied country to enemy. J — Parcels of 
goods seized as prize were claimed by the shippers, 
the Japanese branch office of a German co. with its 
head office at Hamburg. The goods were consigned 
by claimants from J apan to their order, Hamburg : — 
Held : the above Proclamation did not protect the 
goods from condemnation, & the goods must be 
regarded as the property of the German co., & not 
of the Japanese branch. — The Eumaeus (1915), 85 
L. J. P. 130; 114 L. T. 190; 32 T. L. K. 125; 60 
Hoi. Jo. 122 ; 13 Asp. M. L. C. 228. 

Annotation : — Mentd. Casdagli v. Casdagli (1917), 87 L. J. P. 

7;U’.A. 


Sub-sect. 2.— Other Oases. 

393. “ActA.,”s. 1 — “Proc. A.,” par. 5 — Juris- 
diction of justices.] — Twenty-three summonses, in 
accordance with the form contained in the schedule 
to Summary Jurisdiction Acts, to appear before 
the justices of B. on a day of which public notice 
had been given that they would sit as justices in 
petty sessions for the hearing of indictable offences, 
were served on appcts. The summonses required 
them to answer an information preferred against 
them ()♦’ having committed twenty-three separate 
offences under the above Act, but twenty-one 
of them were alleged to have been committed 
more than six months before the preferring of the 
information. At the hearing the justices treated 
the charges as indictable offences, A committed 
appcts. for trial: — Held: tin* justices had jurisdic- 
tion to treat the offences as indictable offences A to 
commit appcts. for trial. K. v. Bolton JJ., Ex />. 
Molt (William A.), Ltd. (1916), 85 L. J. K. B. 
649 ; sub nom. K. r. Wauuhley, Ex p. Holt 
(William A.), Ltd., 80 J. P. 209. 

394. Conviction under — Pleading absence 

of Attorney-General’s consent — Time for plea.] — 
Applt. was convicted of an offence under the 
above sect. Tt was proved at tin* police ct. that 
the consent of the A.-G. to the prosecution had 
been obtained, but no proof of the consent was 
given at the trial, A no objection was taken at the 
trial that the consent had not been proved : — 


Held : (l) it was too late to raise the objection in 
the Criminal Court of Appeal ; (2) the consent of 
the A.-G. must be presumed, unless the point was 
taken at the trial that it had not been proved ; 
(3) the objection was in the circumstances purely 
technical, A the conviction must stand. — R. v . 
Metz (1915), 84 L. J. K. B. 1462 ; 113 L. T. 464 ; 
79 J. P. 384 ; 31 T. L. R. 401 ; 59 Sol. Jo. 457 ; 
25 Cox, C. C. 67 ; 1 1 Cr. App. Rep. 164, C. C. A. 

395. “Proc. A.,” par. 6— Right to vote.] — 

Shares were mtged. by two cos., which had no 
business in England A had become alien enemies, 
to an alien enemy bank, in consideration of an 
advance of money of a branch in England of the 
bank, though it was not suggested that the moneys 
of the branch were not the moneys of the German 
bank, A the shares were not transferred to, or 
registered in the name of, any one but the alien 
enemy bank itself : — Held : the right of voting in 
respect of the shares could not be exercised on 
behalf of the branch of the alien enemy bank, 
although it held a licence from the Secretary of 
State under Aliens Restriction (No. 2) Ord., 1914, 
A Aliens Restriction Act. 1914 (c. 12), which was 
silent on the subject of voting.— R obson v. 
Premier Oil A Pile Line Co., Ltd., No. 379, ante. 

Annotations : — Consd. Tingley v. Muller, [1917] 2 Ch. 144, 
C. A. Mentd. Halsey v. Lowonfeld, 11916] 2 K. B. 707 ; 
Zinc Corpn. v. Hirsch, (1916] 1 K. B. 541, C. A.; Black- 
burn Bobbin r. Allen, 11918] 1 K. R. 540 ; l rtel Richer v. 
Rjo Tin to, ]1 91 8] A. C. 260; Naylor, l.enzonr. Krainische 
Industrie, [101 s] IK 1!. 331. 

396. “Proc. A.,” par. 6 — “ Proc. B.,“ par. 5 — 
Application to trade with branch — Whether retro- 
spective. ]— An insurance co., registered under the 
law of Germany A having its head office in that 
country, had a branch office* in London where 
insurance business was transacted on its behalf t»y 
the co.’s underwriters A agents. A policy of 
marine insurance was effected by pltfs. in July, 
1911, with the co., through its branch office. A 
loss under the policy occurred aft er the outbreak of 
war. but before the coming into force of “ Proc. B.” 
In an action to recover the loss : — Held : (1 ) apart 
from “ Proc. B.” the rules applicable to trading with 
alien enemies did not apply to business transacted 
with the branch office ; (2) the Proclamation had 
not- a retrospective effect. — Ingle (W. L. ), Ltd. v. 


392 i. “ Proc. A ." — Onus of proof.] — 
In view of the above Proclamation it is 
for the porson alleging enemy acts to 
establish them. — Viola v. Mackenzie, 
M \nn A Co. (1915), Q. R. 24 K. B. 31 ; 
24 D. L. R. 208.— CAN. 


392 ii. Payment of money in pur- 
suance of contract made before war — 
“ Transaction.”] — Payment of money 
after the date of the abovo Proclamation 
in fulfilment of a previous contract ; — 
Held : not a “ transaction ” within the 
Proclamation.-” Okenstkin A Kojtkj. 
v. Egyptian Phosphate Co., Ltd., 
[1915] S. C. 55; 52 Sc. L. R. 54; 

[1914] 2 S. L. T. 293.— SCOT. 


392 iii. Commercial Intercourse 

tvith Enemies Ordinance VI. of 1914, 
8. 3 . — Attempting to obtain possession of 
goods in enemy country,] — Tho accused, 
a trader in Madras, was convicted of 
attempting to trade with the enemy 
under tho above sect., by writing tw f o 
letters, one to a neutral subject in 
Holland, & another to an enemy in Ger- 
many, requesting them to secure for him 
his merchandise in Germany : — Held : 
the accused was guilty of an attempt to 
trade, even if tho goods in the enemy’s 
country became his own before the out- 
break of war, or even if there were no 
goods of his there at tho time he wrote 
the letters. — Hooper v. King Em- 
peror (1917), 1. L. R. 40 Mad. 34. — 
IND. 


392 iv. “ l'roc. A" par. 5 (1) — Pay- 
ment to agent of enemy creditor .] — A firm 
carrying on business In London brought 
an action against a British firm carrying 
on business in Glasgow for the price of 
goods supplied to the latter. Defenders 
admitted their liability to pay, but 
averred that pursuers were agents for a 
German firm, & that they w'ere pre- 
cluded from making payment to pur- 
suers by the above Proclamation, & 
consigned the sum sued for in ct. The 
ct. allowed a proof, but ordered intima- 
tion to the Lord Advocate. — Guyot- 
Gvknin A Son v. Clyde Soap Co., 
[1916] S. C. 6 ; 53 So. L. R. 45 ; [1915] 
2 S. L. T. 244.— SCOT. 

392 v. " Proc. A.,” par. 5 (7) — Direct- 
ing agent to obtain cP deliver goods to 
enemy.] — Qu. : whether mere directions 
to an agent to apply for goods in the 
possession of a third party, & to deliver 
same to an enemy against payment, 
amounted to trading within the above 
par. — I ndar Chand p. Emperor (1915), 
I. L. R. 42 Calc. 1094 — IND. 

392 vl. Commercial Intercourse 

vnlh Enemies Ordinance VI. of 1914, 
8. 3 — Obtaining goods from enemy in 
enemy country “ byway of transmission.") 
— The accused, a trader in Madras, 
cabled on July 28, 1914, to R., a German 
residing in Germany, for certain tobacco. 
R. sent tobacco to accused's agents at 
Amsterdam about the end of Sept., 
1914, & the agents again shipped them 


on Oct. 7, 1914, to L. A bu., accused's 
agents in London, who re -shipped them, 
& accused received same in Madras 
between Nov. 21 A 26, 1914. War was 
declared between Great Britain & Ger- 
many on Aug. 4, 1 914, the above Procla- 
mation was made on Sept. 9, 1914, & the 
above Ordinance w r as passed on Oct. 14, 
1914, A it came into force on that day. 
Accused was convicted of trading with 
the enemy under h. 3 of the Ordinance, 
on the ground that he obtained in 
Madras between Nov. 21 & 26, 1914, 
goods from an enemy & from an enemy 
country: — lfeld: (1) the conviction 
could not be sustained, as the charge was 
not proved as laid ; (2) the ct. would 
not amend the charge into one of 
obtaining goods by way of transmission 
under par. 5 (7) of the above Proclama- 
tion.— Hooper v. King Emperor (1917), 
I. L. R. 40 Mad. 34.— IND. 


PART IV. SECT. 3, SUB-SECT. 2. 

o. Act of 1914 (No. 9), s. 3 — Con- 
sent of Attorney -General.) — A document 
signed by the A.-G. for the Common- 
wealth, stating that he thereby “ con- 
sents to a prosecution being instituted 
against A. of Sydney in the State of 
New South Wales for an offence against 
Trading with the Enemy Arts, 1914,” is 
sufficient to authorise a prosecution of 
A. for an offence against the above sect. 
— Berwin v. Donohok, Berwin & Co., 
Ltd. v. Donoiioe (1915), 21 C. L. R. 1.— 
A US. 
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tSect. 3. — Under war legislation , 1914-18: Sub- 

sect 2. Sect . 4.] 

Mannheim Insurance Co., [1915] 1 K. B. 227 ; 
84 L. J. K. B. 491 ; 112 L. T. 510 ; 31 T. L. R. 
41 ; 59 Sol. Jo. 59. 

397 . Meaning of “ branch.”] — All the part- 

ners of an enemy lirm were in Hamburg, & the 
headquarters of the firm were there. It was 
directed from there, & the lease of the London 
premises of the firm was in the firm’s name, & 
the London business was conducted by the mana- 
gers at a salary, who had no power to accept 
orders. These were received by them & submitted 
to Hamburg for sanction, & the books were kept 
at Hamburg. The London banking account was in 
the firm’s name, & the balance thereof was trans- 
ferred from time to time to Hamburg : — Held : 
the London premises were not a “ branch ” within 
the above par. (par. 6) — Re Coutinho,',Caro & Co., 
[1918] 2 Ch. 384; 87 L. J. Ch. 505; 118 L. T. 740; 
02 Sol. Jo. 754. 

398. Extent of protection.] — After the out- 

break of the European war a quantity of hides 
were shipped on a British vessel by the Bangkok 
branch of an Austrian co. consigned to the co.'s 
branch in Manchester. The hides were landed in 
Liverpool & stored in a warehouse, whore they 
wore seized as prize. If was contended that the 
above par. <fc/or certain correspondence between the 
manager of the Manchester branch <fc the Trading 
with the Enemy Committee constituted a licence 
to the Manchester & Bangkok branches of the 
enemy co. to trade, & that on this ground the goods 
were immune from confiscation : — Held : (1 ) the 

above par. afforded protection to a person acting 
within it from being convicted of the offence of 
trading with the enemy, but it had no application 
to the case of the transfer of goods belonging to an 
enemy from one branch house to another so as to 
affect the property in the goods, & could not be 
construed as taking away the right to seize enemy 
goods on a British ship or in a British port ; (2) a 
licence from the Crown must be strictly construed 
A: proved, <fc the Trading with the Enemy Com- 
mittee neither had the authority to give a licence 
which would defeat the rights of captors, nor 
purported to give such a licence. — The Achilles, 
[1917] P. 218 ; 80 L. J. P. 170 ; 117 L. T. 414; 
14 Asp. M. L. 0. 154. 

399. “ActD.” — “ Reg. A.,” regs. 18&57 — Com- 
municating with enemy- -Truth or falsity of com- 
munication immaterial.] — Applt. was indicted for 
unlawfully attempting to communicate in a certain 
letter information of a nature calculated to be 
directly pr indirectly useful to the enemy. The 
indictment was framed under the above regula- 
tions & contained six counts, each of which 
alleged an attempt to commit an offence against 
reg. 18, & each of which ended by alleging that the i 
offence was committed bv applt. with the intention j 
of assisting the enemy. The trial judge in summing j 
up told the jury that whether the information 
contained in the letter was true or false was wholly I 
immaterial ; if prisoner was sending information 1 


which from its very nature he must have known 
would be of use to the enemy, it would not be an 
answer to the charge that the information sent was 
wrong : — Held : (1) each count in the indictment 
charged one offence only, <fe the averment as to 
intent was necessary to justify the judgment for 
the offence when it was committed in an aggra- 
vated form ; (2) the question of intent was one of 
fact which was properly left to the jury ; (3) the 
trial judge did not misdirect the jury, & if a person 
intentionally communicated information, intending 
to inform & not to mislead, he took the risk whether 
the information was true or not. — R. v. M. (1916), 
32 T. L. R. 1 ; 11 Or. App. Rep. 207 ; 79 J. P. Jo. 
508, 0. 0. A. 

400. 4 ‘Act E.” — Employment agency — London 
County Council (General Powers) Act, 1910 
(c. cxxlx.).] — Resp., a German naturalised as a 
British subject in 1889, & against whose personal 
character & loyalty no suggestion was made, ap- 
plied to the licensing authority for a licence to 
carry on an employment agency in the city of 
London, such agency having for its object the 
procuring of employment for naturalised subjects 
of German, Austrian or Hungarian birth. The 
licensing authority refused the application on t he 
ground that in the circumstances of the war 
they would not be justified in giving facilities to 
such persons to obtain situations in the city of 
London. Resp. appealed to an alderman, sitting 
as the appeal tribunal under the above Act of 
1910, who, after a rehearing of the application, 
decided that he was precluded by “ Act E.” from 
holding on the facts that appet. was an unsuitable 
person for the grant of a licence within s. 22 (1) 
of the Act of 1910, & granted the licence. On a 
case stated : — Held : he was not so precluded, A 
the case should be remitted to him for the purpose 
of considering whether, in the circumstances of the 
war, appet., being of enemy origin, was an un- 
suitable person to hold the licence. — London 
Corpn. v. Wolff (1910), 80 L. .T. K. B. 534 ; 115 
L. T. 830 ; 80 .7. P. 453 ; 14 L. G. R. 1123. 


Sect. 4. — EFFECT OF PARTY TO EXECUTORY 
CONTRACT BECOMING ALIEN ENEMY. 

401. Sale of goods — Contract suspended only.] — 

Contracts were entered into by pitta. before the 
outbreak of war with Germany & Austria to supply 
a Jinn of those countries with zinc. Under those 
contracts certain events, including force majeurc 
<te causes beyond control of the parties which pre- 
vented or delayed the contract being carried out, 
were grounds on which the contract should be 
suspended: — Held: (1) the contracts were not 
abrogated by the war ; (2) all obligations under 
them were suspended while it continued. — 
Z inc Corpn. <fe Romajne, Ltd. v. Skip worth 
(1914), 31 T. L. R. 106; revsd. on another point, 
31 T. L. R. 107, C. A. 

402, Contract dissolved.] — By a contract 

made in 1908, as varied & extended by a contract 


397 i. “ Proc. A ,” par. 6 — Meaning of 
"hr nadu "] — A German co., having its 
head office in Berlin & having manu- 
facturing works in different parts of 
Germany, had also an office in London, 
in charge of a manager, who had 
authority to enter into contracts 
& to sue & be sued on behalf 
of the co. In respect of this office 
the co. was registered under Cos. 
(Consolidation) Act, 1908 (c. 69), as a 
foreign co. having a place of busi- 
ness in the United Kingdom -Held : 
(1) the co.'s office in the United 
Kingdom was not a “ branch " within 
the above par. — O benstein & Koppel 


r . Egyptian Phosphate Co., Lti>., 
119 15] S. C. 55.— SCOT. 

p. Customs (War Powers) Act, 1915 
(c. 31 ) — Customs (War Powers) Act, 
1916 (c. 102) — Action for penalties — 
Defences available .] — Whore an ex- 
porter has made a declaration, under the 
order of the Comrs. of Customs & 
Excise of Apr. 26, 1915, as to the 
destination of goods shipped by him, 
& has been called upon, & has failed to 
satisfy the Comrs. that the goods had 
reached an enemy country, It is not 
competent for him, in defence to an 
action for recovery of penalties under 

s. 5 (1) of the above Act of 1915, to 


tender evidence that the goods have not. 
dr. facto reached an enemy country. 
The only defence open to him is that, if 
they had, it has not been with his con- 
sent & connivance, & that he has taken 
all reasonable steps to secure that the 
ultimate destination of the goods should 
be the Destination mentioned in the 
declaration. — Lord Advocate v. Van 
Wee h, [19171 S. C. 227.— SCOT. 

PART IV. SECT 4. 

402 1. Sale of goods — Contract dis- 
solved .] — In May & June, 1914, deft*, 
agreed to purchase goods at Calcutta 
from A. & Co., who also carried on busi- 
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made in 1910, pltfs., a co. incorporated in England, 
agreed to sell, & defts., who resided & carried on 
business in Germany, agreed to purchase during 
each of the ten years 1910 to 1919, both inclusive, 
the whole of pltfs.’ production of zinc concentrates 
at their mine in Australia, such production not to be 
less than 85,000 tons nor more than 95,000 tons in 
each year ; & pltfs. were prohibited, so long as the 
contract should be in force, from selling any zinc 
concentrates to any person other than defts., who 
were entitled at any time to leave 2,200 tons of 
concentrates on pltfs.’ floors & 800 tons in their 
vats at pltfs. ’ expense. By clause 17 of the contract 
of 1908 it was provided that in the event of 
{inter alia) any strike, suspension of labour, floods, 
fire, stoppage of water supply, acts of God, force 
majeure , or any cause beyond the control of either 
the sellers or the buyers preventing or delaying the 
carrying out of the contract, ‘ ‘ then this agreement 
shall be suspended during the continuance of any 
& every such disability.” War was not specified 
as a cause of suspension. The contract contained 
various provisions as to notices being given, as to 
fixing the price of & the method Sc time of payment 
for the concentrates, as to weighing, sampling Sc 
assaying the concentrates, Sc as to other matters. 
On the outbreak of war between Great Britain Sc 
Germany on Aug. 4, 1914, defts. became alien 
enemies: — Held: (1) assuming that war was a 
cause of suspension within clause 17 of ( lie contract 
of 1908, the suspension was only of deliveries of 
concentrates Sc not of the whole contract-, Sc the 
effect of the prohibition against selling to any 
person other than defts. was to prevent pltfs. from 
using their resources for the benefit of England ; 
(2) the further performance of the contract after 
the outbreak of war became illegal as being detri- 
mental to the interests of the country Sc of assist- 
ance to the King’s enemies, Sc the contract was 
dissolved ; (3) the continued existence of the 

contract would involve commercial intercourse 
with the enemy, & upon that ground also the agree- 
ment had become, illegal <fc was dissolved. — Zinc 
Corps’., Ltd. v. nmscir, D916] 1 K. B. 541 ; 85 
L. J. K. B. 5fi5 ’; 111 L. T. 222 : 32 T. L. It. 232 ; 
21 Com. Cas. 273, C. A. 

Annotations : — Distd. Orconora Iron Ore Co. v. Fried Krupp 
Akt. (1917), 86 L. J. Ch. 613. Folld. Rio Tinto v . 
Ertel Bieber (1917), 116 L. T. 471 ; Veithardt & Hall v. 
Rylanda (1917). 86 L. J. Ch. 604, C. A. Apld. Clapham 
S.S. Co. v. Handels-on-Tranaport, etc., [1917] 2 K. B. 639. 
Refd. Stevenson v. Akt. filr Cartonnagen Industrie, [1917 j 
1 K. B. 842. C. A.; Krtcl Bieber v. Bio Tinto. [liilhj 
A. <\ 260. Mentd. Stevenson v . Akt. flir Cartonnagen 
Industrie, [19161 1 K. B. 763 ; British Assocn. of Glass 
Bottle Manufacturers v. Forster (1917), 86 L. J. Ch. 489 ; 
Metropolitan Water Board v. Dick, Kerr, [1917] 2 K. B. 1 ; 
Naylor, i.enzon v. Kralnischo Industrie. 11918] 1 K. B. 
331 • Blackburn Bobbin v. Allen, [1918] 1 K. B. 540 ; He 
Coutinho ( aro, [1918J 2 Ch. 384. 

403. — — ■ — - — .] — On the outbreak of war be- 
tween two nations an executory contract between 
subjects of those nations, if the postponement of 
the performance of mutual obligations therein 


which fall due during the war, or the cancellation 
of such obligations, involves a substantial altera- 
tion of the contract, is dissolved Sc not merely 
suspended. 

Pltfs., a British co., agreed to sell all their pig 
iron of a certain description to defts., a German 
firm, who were to act as pltfs.’ sole agents for the 
sale of the pig iron on the Continent of Europe Sc 
to do their utmost in promoting its sale. Pltfs. 
also agreed to refer all Continental purchasers to 
defts. as their sole agents, whilst defts. were to 
take a certain quantity of the pig iron yearly, but 
if they failed to do so they incurred no liability 
beyond the loss of control of the output. In case 
of strikes or stoppage of their works from unfore- 
seen causes pltfs. were not bound to deliver, Sc 
during mobilisation of German military forces 
defts. were not bound to take delivery. Twelve 
months’ notice of discontinuance might be given 
by either party : — Held : the contract was dis- 
solved on the outbreak of war between Great 
Britain & Germany. — Distington Hematite 
Tron Co., Ltd. v. Posse iil & Co., [1910] 1 K. B. 
811; 85 L. .T. K. B. 919; 115 L. T. 412; 32 
T. L. R. 349. 

Annotations : — Refd. British Assocn. of Glass Bottle Manu- 
facturers v. Forster (1917), 86 L. J. Ch. 489, C. A. ; Mar- 
shall v. Glanville, [1917] 2 K. B. 87 ; Orconora Iron Oro 
Co. v. Fried Krupp Akt. (1917), 86 L. J. Ch. 613 ; Veithardt 
Sc Hall v. Rylands (1917), 116 L. T. 706. C. A. Mentd. 
Metropolitan Water Board v. Dick, Kerr, [1918] A. 119 ; 
Naylor, Benzon v. Kralnischo Industrie, [1918J 1 K. B. 331. 

404. -.] — A Hamburg firm before war 
accepted, through its office in JUmdon, orders 
from British customers for delivery of iron Sc steel 
goods at future dates which, in the event, were 
after the outbreak of war. Delivery was not 
made : — Held : the contracts were dissolved on 
both sides on the outbreak of war. Sc were not 
revived by an order being subsequently made, & a 
controller appointed, for winding up the firm’s 
English business under Trading with the Enemy 
Amendment Act, 1916 (c. 105 ). — Re Coutinho 
Caro <fc Co., No. 397, ante . 

405. — — Effect of suspensory clause.] — In 

May Sc July, 1914, pltfs., merchants in London, 
made with defts., German subjects carrying on 
business in * Germany, contracts whereby pltfs. 
sold to defts. certain quantities of pyrites to be 
delivered f.o.b. at Huelva in Spain at various dates 
between Aug., 1914 Sc 1917, times of shipment to 
be mutually arranged. The contracts provided 
that in case of war hindering shipment or delivery 
the deliveries might be suspended during its 
continuance, shipment to be resumed as soon as 
p racticable : — H eld : the contracts were dissolved as 
from Aug. 4, 1914, by reason of the outbreak of war 
with Germany. — Naylor, Benzon & Co., Ltd. v. 
Hirsch Sc Son (1917), 33 T. L. R. 432. 

400 , .} — An English registered co# 

was formed in 1873 by four firms in the iron Sc 
steel trade, of which t wo were British, one Spanish, 


ness in Hamburg. Delivery of the goods 
wop to be made in 1915. On the com- 
mencement of the war with Germany 
on Aug. 4, 1911, one of the partners of 

A. & Co., who was not a British 
subject & was domiciled in Germany, 
returned to Germany. Defts. having 
repudiated the contracts : — Held : the 
contracts were avoided on declaration 
of war. — Stoll (Trading as Moll, 
Schulte Sc Co., Ltd.) v. Paterson & 
Co., Ltd. (1915), 18 W. A. R. 42.— A US. 

402 ii. .] — Defts., a German 

joint-stock co. incorporated under the 
laws of Hanover. Sc having a branch in 
Bombay under the sole management of 

B. , a German subject, agreed In Feb., 
1914, to purchase from pltfs. waste 
produced In pltfs.* mills during the 


year ending Dec. 31, 1914, & to take 
delivery or whatever waste might be 
ready at least once monthly. After the 
outbreak of the European war B. was 
interned & defts. failed to carry out the 
terms of the contract: — Held: (1) the 
contract became illegal Sc was dissolved 
on the outbreak of war. — Textile 
Manufacturing Co., Ltd. t>. Salomon 
Brothers (1916), I. L. R. 40 Bom. 
570.— IND. 

402 ill. Payment for goods 

delivered before war not affected.] — The 
judgment of the English Ct. of Appeal in 
Mnc Corpn. t Ltd. v. Hirsch (No. 402, 
supra ) was declared to be made without 
prejudice to the rights of either party 
in respect of concentrates supplied 
before war. In an action for payment 


of the balance of the price of con- 
centrates delivered before war, it 
appeared that doft.’s named agent was 
in Adelaide, 8c genuine quotations of the 
kind mentioned in tho contract were 
still obtainable in London, although 
these did not represent the world’s 
rices : — Held : (1 ) the outbreak of war 
ad not revoked the authority of the 
agent to adjust tho price of the con- 
centrates under the contract ; (2) there 
was no express or implied condition in 
the contract that, in the event of war 
affeottng the character of the London 

S uotation, payment of the balance of 
le price of concentrates delivered 
before war should be abrogated, or be 
suspended during war. — Zinc Corpn.# 
Ltd. v. Hirsch (1917), V. L. R. 289. — 
A US. 
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Sect. 4 . — Effect of party to executory contract becoming 
alien enemy. ] 

A one German. The object, of the co. was to 
acquire certain mines A railways in Spain from the 
Spanish firm. The capital of the co. was subscribed 
by the four firms equally, A by its articles contracts 
were to be entered into by the co. with each of 
the four firms for the yearly supply to them 
respectively of iron ore. The mines A railways 
were acquired by the co., A contracts for ninety- 
nine years dated Aug. 15, 1873, were entered 
into by the co. with each of the firms for the supply 
of ore to them. These contracts were in identical 
terms, except as to the amount of ore to be sup- 
plied. Clause 18 of the contract with the German 
firm provided that the contract (except as to that 
clause & as to clauses for arbn. A the settlement of 
accounts A the payment A receipt of money) 
should be suspended during any period in which 
“ an unavoidable cause ” prevented the delivery or 
receipt of ore, A should revive on the cessation or 
removal of such cause. At the outbreak of the war 
with Germany the German firm was indebted to 
the co. for ore delivered, which indebtedness was 
discharged by the Public Trustee: — Held: the 
suspensory clause, assuming it, applied to a war 
between the countries of the contracting parties, 
was void as being against public policy, A the 
contract being an ordinary executory contract 
with an enemy, not connected with the proprietary 
right to the shares, was dissolved by the outbreak 
of war. — Oroonera Iron Ore * Go., Ltd. v. 
Fried Kupi»I’ Akt. (1918), 87 L. J. (Mi. 313 : 118 
L. T. 287 ; 31 T. L. H. 307, G. A. 

407 . .] -Before the outbreak of 

war pltfs., an English limited co., made with delta., 
enemy cos. carrying on business in Germany, 
contracts dealing with the fruit trade in Germany 
for some years ahead. The contracts contained a 
clause providing for their suspension, A during 
such suspension pltfs. were under an obligation to 
pay to (lefts, a certain sum per annum for ofiiee 
expenses in Hamburg. Most of the shares in pltf. 
co. were held in the United States, but there were 
directors in England, who acted on instructions 
from America : — Held : pltfs., although controlled 
from America, were an English co., A as the 
directors in England, would be personally liable if 
thev communicated with the enemv, Sc as the 
contracts contained a provision that even during 
their suspension the sum payable for ofiiee ex- 
penses should continue to be paid, the contracts 
were not merely suspended but were void since the 
outbreak of war. — Elders & Fyffes, Ltd. v. 
Hamburg Amerik a n i scii e Packetfahkt Act., 
Elders Sc Fyffes, Ltd. v. IIamburg-Golumuien 
Bananen Act. (1917), 31 T. L. R. 275, 0. A. 

408. .] — An English co., owning 

cupreous ore mines in Spain, on various dates 
before the outbreak of tne war between Great 
Britain A Germany contracted to sell to three 
German cos. large quantities of this ore, to be 
shipped from Spain to Rotterdam or certain other 
Continental ports A to be delivered to the several 
buyers by instalments extending over a number of 
years. Each of the contracts contained a suspen- 
sory clause providing that, if owing to strikes, war, 
or any other cause, over which the sellers had no 
control, they should be prevented from shipping or 
delivering the ore, the obligation to ship A deliver 
should be suspended during the continuance of the 
impediment A for a reasonable time? afterwards, 

A the clause contained a corresponding provision 
in favour of the buyers, suspending the obligation 
to receive in the like event. At the date of the 
outbreak of war some of the contracts had been 
7 >artially executed, A the others were wholly execu- 
tory. The contracts with one of the German cos. 


were in English form ; those with the two other 
cos. were made in Germany A were in the German 
language : — Held : ( 1 ) apart from the suspensory 
clause, the contracts were abrogated on the out- 
break of war inasmuch as they involved trading 
with the enemy ; (2) the suspensory clause, assum- 
ing that it applied to a war between the countries 
of the contracting parties, was void as against 
public policy as tending to the detriment of 
England A the advantage of the enemy country ; 
(3) as regarded the German contracts, in the 
absence of evidence to the contrary, the presump- 
tion was that the law of Germany was the same as 
the law of England, A assuming these contracts 
were valid by the law of Germany, the question 
whether they were void as against' public jioliey 
was to be determined by the law of this country. — 
Ertel Bieber A Co. v. Rio Tinto Co., Dynamit 
Act. v. Same, Vkiieinjgte Konigs und Laura- 
hutte Act. v. Same, [19 18] A. C. 200 ; 87 L. .1. K. B. 
531 ; 118 L. T. 181 ; 34 T. L. R. 208, II. L. 

Ann tta'ion'i : — Apld. Nuylor, lienzon v. Krainifichc Industrie, 

119181 2 K. lb 486, G. A. Consd. Orconera Iron Ore Go. v. 

Fried Krupp Akt. (1918), 87 L. J. Oil. 313, C. A. Reid. 

Blackburn Bobbin r. Allen, [1918] 1 K- lb 540. Mentd. 

Gonnty Hotel A Wine Co. v. L. & N. W. By. Go., [1918] 2 

K- lb 251. 

409 . -.] — By a contract made 

before the European war pltfs., a British firm, 
agreed to sell, A clefts., an Austrian firm, agreed to 
buy, certain iron ore. at a price to include cost, 
freight, A insurance to Servola, near Trieste, 
payable in cash on receipt of invoice for each 
shipment. Delivery was to he in about equal 
quantities in two years, A shipments were to be 
at as regular intervals as could be arranged. The 
contract contained a suspension clause providing 
for the suspension of deliveries in case of stoj>page 
of mines or works or of loss or delay during transit/ 
owing to accidents, strikes, lock-outs, wars, civil 
commotions, epidemics, quarantine, dangers of the 
sea, or any other cause beyond the control of the 
sellers or the buyers during the continuance of 
same without liability, but the buyers undertook 
to receive any quantities for winch the sellers 
should have engaged freight before receiving advice 
of the stop}) age. The contract also contained an 
arbn. clause providing that any dispute arising 
out of the contract was to be referred to arbn. in 
London. After part of the ore had been delivered 
war was declared between the United Kingdom A 
Austria-Hungary: — Held: the contract was dis- 
solved on the outbreak of war. — Naylor, Bknzon 
A Go., Ltd. v. Krainisohk Industrie Gesell- 
SCHAFT, [1918] 2 K. B. 18fi; 87 L. ,T. K. B. Klfifi ; 
118 L. T. 783 ; 34 T. L. It. 530, C. A. 

410. Subject of allied State & alien enemy — 

Void.] — Before the European war pltfs., Belgians, 
carrying on business in Antwerp A Txrndon, made 
with deft., a German, carrying on business in Ham- 
burg A before the war in Ixmdon also, c.i.f. con- 
tracts, by which pltfs. sold to deft, certain hides. 
After the outbreak of war deft, repudiated the 
contracts : — Held: (1) as pltfs. were subjects of a 
State allied with England, the contracts, having 
been made with a subject of a State at war with 
England, became illegal on the outbreak of war, 
A after that date there could be no breach of them ; 
(2) pltfs. could not recover damages. — Kreglinger 
& Co. v. Cohen (Trading as Samuel A Rosenfeld) 
(1915), 31 T. L. K. 592. 

411 . Sale of land — By attorney under power 
given before donor became alien enemy.] — Deft., 
a German by birth, but for many years resident 
in England, although never naturalised, being 
about to proceed to Germany, executed a power of 
attorney on May 20, 1915, by which he appointed 
his solr. his attorney to sell his leasehold house 
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A to execute such transfers A deeds as were 
necessary. The power of attorney was made 
irrevocable for twelve months. On May 20 deft, 
obtained a Govt, permit from the police to travel 
to Tilbury in order to embark for Germany, A 
started on that day. On June 2, 1915, the lease- 
hold premises wore sold to pltf. by public auction, 
A a deposit was paid A an agreement signed by him. 
There was no evidence as to the date when deft, 
reached Germany, but it was some time between 
May 20 A June 11, 1915. In an action for a de- 
claration that the agreement for sale had been 
dissolved by the act of deft, in becoming an alien 
enemy: — Held: (1) the proper inference to be 
drawn from the facts was that at the date of the 
sale deft, had arrived & was resident in Germany 
A was an alien enemy ; (2) the power of attorney 

having been given by deft, at a time when he was 
not an alien enemy, A being irrevocable for a year, 
was not avoided by his subsequently becoming an 
alien enemy ; (3) the agreement entered into by the 
attorney in execution of the power did not involve 
any intercourse with the enemy, A was valid ; 
(4) pltf. was not entitled to have the agreement 
rescinded. — Tingley v. MULLER. [1917] 2 Ch. 144 ; 
SO L. J. Ch. 025; 110 L. T/482 ; 33 T. L. R. 
309 ; 01 Sol. Jo. 478, O. A. 

Ann datum *: — Distd. Naylor, Bcnzon i\ Kruinische Industrie 

[10181 1 K. B. 331 ; Rodriquez r. Speyer (1018), 110 L. T. 

400, II. L. Mentd. S layer v. Rodriquez (1917), 87 L. J. 

K. 13. 171, C. A. 

412. Charterparty — Dissolved — Effect of sus- 
pensory clause. J — By a charterparty made in 
1913 pltfs., as owners of the British s.s. F., 
agreed to let, & V. Co. agreed to hire, the F. for 
about five years. V. Co. was a Dutch co., but all 
its shares were held by Germans : it was managed 
by directors who were Germans resident in I lolland, 
A who were subject to the control of a supervisory 
committee of Germans resident in Germany, A it 
existed for the purpose of furthering the operations 
of certain German cos. The charterparty provided 
that- the vessel should only he employed in lawful 
trades, A it contained the following clause: 
“ That in the event of war between the nation to 
whose flag the chartered steamer belongs A any 
European power or any other 1‘ower operating or 
likely to operate in European waters, charterers, 
A: /or owners shall have the option of suspending 
this charter for the time during which hostilities 
are in progress.* * On the outbreak of war between 
Great Britain A Germany on Aug. 4, 1914, V. Co. 
gave notice suspending the charterparty during 
t he continuance of hostilities : — Held : the charter- 
party was dissolved & not merely suspended by the 
outbreak of war. — C lapiiam S.S. Co., Ltd. r. Han- 
i >els-en-Tra n sport- Maatschappij Vulcaan of 
Hotter dam, [10171 2 K. B. 039 ; 86 L. J. K. B. 
1439 : 11(1 L. T. 820 ; 33 T. L. It. 540 ; 23 Com. 
('as. 13; 14 Asp. M. L. C. 104. 

Annotation : — FoUd. Naylor, Bcnzon v. K rain belie Industrie, 

[19181 1 K. B. 331. 

413. Lease — Alien enemy tenant— Rent.]— Pltf., 
before the outbreak of war between Great Britain 
A Austria, let to deft., ail Austrian subject, a 
residential flat at W. for a term of years. By the 
terms of agreement deft, was not to assign or under- 
let the premises without the lessor’s licence, such 
licence not to be unreasonably withheld. On war 
breaking out deft, became an alien enemy. By 
an Ord. in Council alien enemies were prohibited 
from residing within certain specified areas, in- 
cluding W. — Held : (1) it was not the basis of the 
contract of tenancy that deft, should continue to 
be allowed by law to inhabit the flat in person ; 


(2) the Ord. had not the effect of extinguishing the 
tenancy ; (3) deft, was liable for rent accrued due 
since the date of the Ord. : — London A Northern 
Estates Co. v. Schlesinoer, [1910] 1 K. B. 20; 
85 L. J. K. B. 309; 114 L. T. 74 ; 32 T. L. K. 78 ; 
00 Sol. Jo. 223. 

Annotation : — Mentd. Tingley v. Mtillcr, 11917) 2 Ch. 144, C. A. 

414. ,] — Where the lessee under a 

lease made before war becomes an alien enemy on 
the outbreak of war, his covenant in the lease to 
pay the rent is not thereby extinguished or sus- 

S ended, A he may be sued for rent that accrues due 
uring the war. — Halsey v. Lo wen fei/d, [1910] 
2 K. B. 707 ; 85 L. J. K. B. 1498 ; 115 L. T. 017 ; 
32 T. L. R. 709, O. A. 

Annotations : — Reid. Seligman v. Eagle Inscc., (191 7 J 1 Ch. 
519; Tingley t>. Miiller, [1917] 2 Ch. 144, C. A. ; Ertel 
Bieborr. Rio Tinto, [1918] A. C. 20 0 ; Oreonera Iron Ore 
Co. v. Fried Krupp Act. (1918), 87 L. J. Ch. 313, C. A. 
Mentd. Rodriquez v. Speyer (1918), 119 L. T. 409, H. L. 

415. Partnership — Dissolved,}— There can be no 
partnership between alien enemies A a subject of 
England when war has once been declared. Com- 
mercial intercourse is prohibited, A immediately 
that prohibition comes into force it is impossible 
for the relationship of partners to subsist, at any 
rate during the war. — R. v. Kupfisr, [1915] 2 
K. B. 321 : 84 L. J. lv. B. 1021 ; 112 L. T. 1138 ; 
79 J. P. 270 ; 31 T. L. R. 223 ; 24 Cox, C. C. 705 ; 
11 Or. App. Rep. 91, C. C. A. 

Annotations : — Refd. Tingley v. Muller, [1917] 2 Ch. 144, 
O. A.: Rodriquez r. Speyer (1918), 119 L- T. 409, H. L- 
Mentd. Wilson t\ Ragosine (1915), 84 L. J. K. B. 2185. 

410. Rights of enemy partners.] — 

Where a partnership between a British subject 
A a foreign partner for carrying on a business in 
England is dissolved by the outbreak of war 
between the countries of the partners, the usual 
rule, as expressed in Partnership Act, 1890 (c. 39), 
8. 42, applies, A the enemy partner is entitled, in 
the absence of any special agreement to the con- 
trary, to the value of his shares in the partnership 
property, including l he goodwill, if any, as it 
stood at t lie date of the dissolution of the partner- 
ship, although it cannot be paid to him until peace 
is restored. A also to his share of any profits 
which have been made in the meantime, or to 
interest on the value of bis share of the property. — 
Stevenson (IItjcjii) A Sons r. Akt. fCr Carton- 
nag en Industrie, [1918 1 A. C. 239 ; 87 L. J. K.B. 
410 ; 118 L. T. 120 ; 34 T. L. R. 200 ; 62 Sol. Jo, 
290, H. L. 

Annotations: Consd. Rodriquez r. Speyer (1918), 119 L- T. 
409, II. L. Refd- Ertel Bieber v. Rio Tinto, [1918] A. C- 
260. 

417. Patent — Vested in alien enemy — British 
licensee — Avoided.] — In 1907 an international 
assocn., called the Verband, was formed in Germany 
for the purchase from a co., incorporated in the 
United States of America, of certain patents 
relating to machines for making glass bottles over 
a territory including the whole of Europe, A a 
contract was entered into by the Verband accord- 
ingly for the purchase of these patents, the purchase 
price being made payable to the vendors by in- 
stalments down to Mar. 1, 1917, A the vendors 
assigned the patents to a German co., called the 
Treuhand, on trust that they should assign the 
patents to the Verband upon payment in full of 
the purchase price, or re-assign them to the vendors 
in case of any default by the Verband. No default 
had in fact been made at the date of the order of 
the Board of Trade hereafter mentioned. National 
assoens. were formed in six European countries, 
including Great Britain & Germany, which took 


413 i. tease —Alien enemy tenant — Liability on covenants after internment .] — The internment of an enemy subject does not 
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Aliens. 


Sect . 4. — Effect of party to executory contract becoming 
alien enemy . Sec t . 5 : Sub-sect, 1.] 

up the capital of the Verband in shares propor- 
tionate to the output of glass bottles in their 
several countries. Under an agreement entered 
into between the Verband A the British assocn., 
which resembled the agreements entered into by 
the Verband with the other national assocns., the 
British assocn. had the right to obtain machines 
manufactured under the patents, A to enter into 
contracts with its members, granting them the 
right to be supplied with A use such machines, 
subject to certain restrictions on output. A 
licence was in fact granted by the British assocn. 
to (infer alios) their co-pltfs., an English co., which 
sued on behalf of themselves A all other licensees. 
Tn 1915 the Board of Trade made an order suspend- 
ing the British patents in favour of one of clefts., 
another English co., to which the Board granted a 
licence to make A use the inventions described in 
the patents. This order purported to be made 
under Patents, Designs, A Trade Marks (Tem- 
porary Kules) Act, 1914 (c. 27), which empowered 
the Board to avoid or suspend “ any patent or 
licence, the person entitled to the benefit of which 
was the subject of any State at war with his 
Majesty.” Pitts, brought an action for a declara- 
tion that the order of the Board of Trade & the 
licence granted by them were null A void : — 
Held: (I) neither the interests of the British 
assocn. A their licensees, nor the lien of tin* \ endors 
for unpaid purchase-money, operated to deprive 
the Board of Trade of jurisdiction to make the 
order suspending the patents A to grant the 
licence complained of ; (2) the agreement between 
the Verband A the British assocn., so far ns it had 
not then already been carried out, was avoided by 
the outbreak of war between Great Britain A 
Germany.— British Assocn. of Glass Bottle 
Manufacturers, Ltd. v. Foster A Sons, Ltd. 
(1917), 89 L. J. (’h. 189; 119 L. T. 433; 33 

T. L. B. 314 ; 91 Sol. Jo. 430 ; 34 B. P. C. 217, 
C. A. 


Sect. 5. — TRADING UNDER CROWN LICENCE. 

Sub-sect. 1. — In General. 

418. Necessity for licence — Application to allies.] 

-All trading with the enemy, without the King’s 
permission, is forbidden, A property taken in such 
a trade is confiscable as prize to the captor. This 
is a universal principle of law A is not peculiar to 
the law of England. It makes no difference to the 
legal result that the intention of the parties may 
have been innocent, A that they had consulted the 
Coznrs. of Customs first. 

The rule that all trading with the enemy without 
the licence of the Crown is forbidden, A that pro- 
perty taken in such a trade is confiscable as prize, 
is enforced not only against subjects of the Crown, 
but also those of its allies. — The Hoop (1799), 1 
Ch. Bob. 199. 

Annotations : — Apprvd. Totts v. Bell (1800), 8 Terra Rep. 
548. DUtd. The Ionian Ships (1855), 2 Ecc. A A(l. 212. 
Consd. & Apld. Esposito v. Bowden (1857), 7 K. & B. 765, 
Ex. Ch. Reid. Arahold Karberg v. Blythe, Green, Jourdain, 
Schneider r. Bnrgett & Newsara, [1915] 2 K. B. 379 ; 
Continental Tyre & Rubber (Jo. (Great Britain) v. Daimler 
Co. (1915), 84 L. J. K. B. 920, C. A. Mentd. Willison 
v. Pattesou (1817), 1 Moore, O. P. 133 ; The Chile (1914), 
84 L. J.P. 1; Tho Mario Glaeser, [19141 1'. 218; The 
Mowe, [1915] I*. 1 ; The Panariollos (191 5j, 84 L. J. J’. 
140; Porter v. Freud on her*?, [1915] 1 K. B. 857, C. A. ; 
Robson r. Premier Oil & Pipe Line Co., [1915] 2 Ch. 124, 
O. A. ; British & Foreign Marino Insce. v. .San day, [1910] 1 
A. C. 050, H. L. ; UalBoy v. Lowenfeld, [1916] 2 K. B. 707, 
C. A.; Horlook v. Beal, [191HJ 1 A. C. 486, H. L. ; Tho 
Manningtry, [1910] P. 329 ; Stevenson r. Akt. fur Cartou- 


nagon Industrie (1910), 115 L. T. 594, C. A. ; ZincCorpn. 
v. Hirsch, [1916] 1 K. B. 541, C. A. ; Ertel Biebor v. Rio 
Tinto, [1918] A. C. 200 ; Naylor, Benzou v. Krainische 
Industrie, [ 1918] 1 K. B. 331; Rodriquez v. Speyer (1918), 
119 L. T. 409, H. L. 

419. -. ] — W lien war breaks out bet ween 

States, all commercial intercourse between citizens 
of the belligerents ipso facto becomes illegal, except 
so far as it may be expressly allowed or licensed by 
the head of the State. Where the intercourse is of 
a commercial nature, it is usually denominated 
“ trading with the enemy.” On the outbreak of a 
war in which a belligerent lias allies, the citizens of 
all the allied States are under the same obligations 
to each allied State as its own subjects would be to 
a single belligerent State, with relation to inter- 
course with the enemy. Where such illegal inter- 
course is proved between allied citizens A the 
enemy, t heir property engaged in such intercourse, 
whether ship or cargo, is subject to capture by any 
allied belligerent, A is subject to condemnation in 
that belligerent's own Prize Cts. When such inter- 
course in fact takes place, the property of the 
persons engaged in it is confiscable whether they 
were acting honestly A with bona fairs or not. 

Whatever intercourse with an enemy is pro- 
hibited by international law, no relaxation what- 
ever can bo allowed bv one State in favour of its 
citizens which can affect the confederate State 

unless expressly sanctioned bv the latter. This 
■ «■ * 

rule must be enforced A confiscation decreed 
whether a person engaging in the prohibited inter- 
course acts innocently, in good faith, A in pur- 
suance of advice honestly believed to be sound, or 
of licences or permissions honestly believed to be 
valid. — The Panakif.llos (1915), 84 L. .1. P. 140 ; 
112 E. T. 777 ; 31 T. L. B. 32(5 ; 59 Sol. Jo. 399 : 


E. C. 


32 ; 


affd. (191(5), 85 ];. J. P. 


13 Asp. M. 

112, P. G. 

Annotations : — Refd. Rob«oii r. Premier Oil & Pipe Line Co. 
[1915] 2 Ch. 124, C. A.; Halsey r. Lowenfeld, [1916] 2 
K. B. 707, C. A.; Tingley r. Mill lor, [1917] 2 Ch. 144, 
C. A. ; Naylor, ltciizon r. Krainisehe Industrie, [1918] 1 
K. B- 331 ; Ertel Bio her v. lUo Tinto, 119181 A. C. 260. 


420, — — How given.] — The consent of the 
Crown to legalise trade of British subjects with 
the enemy may be signified in a variet y of ways — 
by a licence granted to the individual for tho special 
occasion, by an Ord. in Council, by Proclamation, 
or under the authority of an Act of Parliament, to 
which the Crown is necessarily a part y. — The Char- 
l.OT fa (1914), 1 Dods. 387. 

421 . Withdrawal of property from enemy 

country.] — The ct. cannot sufiiciently inculcate the 
duty of applying in all cases for the protection of 
a licence where property is to be withdrawn from 
the enemy's country ; it is the only safe way in 
which parties can proceed.— The Jijffkow Catha- 
kina (1804), 5 Ch. Bob. 140. 


Annotation : — Consd. Esposito v. Bowden (1857), 7 E. A B. 

768. Kx. Ch. 

422. After Order in Council declaring ports 

not hostile.] — It belongs to the Govt , of the country 
to determine in what- relation of peace or war 
any other country stands towards it: in the ab- 
sence of any express promulgation of the. Sove- 
reign’s will in that respect, it may be collected from 
other acts of the State. When the Crown has con- 
sidered an enemy country as ceasing to be hostile, 
the subject may also consider it open to lawful 
commercial adventure as any other neutral State. 

By Ords. in Council certain ports in St. Domingo, 
which had formerly been, but wore no longer, in the 
possession nor under the dominion of France, were 
declared not hostile livid ; (J ) the effect was to 
remove entirely the restriction on trading caused 
by war, notwithstanding the orders were made* 
for collateral A limited purposes, not covering in 
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their terms the trading in question ; (2) the infer- 
ence as to legality of such trade was not rebutted 
by a subsequent Ord. in Council opening trade 
generally (so as to cover in its terms the particular 
adventure) to all ports of St. Domingo not in the 
possession of France ; (3) since the trade required 
no licence from the Crown, it was not restricted by 
the fact of a British ship carrying a licence for trad- 
ing to such ports from Great. Britain with a certain 
specified cargo, but the British trader might carry 
other lawful goods, A insure his whole adventure, A 
recover from the underwriter a loss arising from 
capture by a British cruiser, for the licence itself not 
being necessary, the carrying of goods not included 
in it was no legal cause of seizure, however it might 
operate upon the question of costs in the Prize Ot. — 
Blackuurne v. Thompson (1812), 15 Fast, 81 ; 

104 E. It. 775. 

Annotation: Mentd. Wright v. Wclbio (1819), 1 Chit. 49. 

423. .] — Though a State may be in the 

military possession of one or two belligerents, that 
will not constitute her subjects enemies to the 
other belligerent, if the Sovereign Power of the 
latter chooses to permit a continuance of commerce 
with them ; A, where an insurance was effected on 
property, shipped in England on account of per- 
sons who were domiciled at Hamburg, at a time 
when that country was in the pososssion of French 
troops, the Senate continuing to exercise the 
powers of civil govt, in the same manner as before : 
- - fl rid : the assured were entitled to recover for a 
loss which happened in the course of a voyage 
permitted by His Majesty’s Owls, in Council. 

Here this country has, by the effect of these 
orders, placed Hamburg in different relations at 
different periods. In Nov., 1S07, we find her 
treated as hostile ; afterwards it was thought 
expedient to alter her relative situation, & to 
recognise her inhabitants, as persons with whom 
trade might be carried on, A their ships & goods 
were released from confiscation A condemnation. 
From this review of the several Ords. in Council, 
seeing nothing to render the inhabitants of Ham- 
burg hostile, or persons with whom trade might not 
lawfully be carried on, it is unnecessary to look 
to the licence, for under these circumstances no 
licence was necessary (Lord Ellen borough, 
C..T.). — Haokdorn v. Bell (1813), 1 M. A S. 450 ; 

105 E. R. 108. 

Annotation : — Apld. The Gera si mo (1859), 11 Moo. P. C. C. 
88, 1*. C. Mentd. The Leonora, |191S] 1\ 182- 

424. — Effect of outbreak of war.] —War pro- 
hibits all trading with the enemy except with the 
Koyal licence, A dissolves all contracts which 
involve such trading (Lord Ltndley). — Janson r. 
Driefontein Consolidated Minks, Ltd., [1902] 
A. C. 484, at p. 407 ; 71 L. J. K. B. 857 ; 87 L. T. 
372 ; 51 W. R. 142 ; 18 T. L. R. 790 ; 7 Com. 
Cas. 268, II. L. 

Annotations : — Retd. Arnhold Karbergr. Blythe, Green, Jonr- 
dulu, Schneider v. Burgctt & Nevvsani, 119101 1 K. B. 495, 
( ’. A. Mentd. Amorduct Manufacturing Co. v. Defries (1914), 
81 L. J. K. B. 58(5 ; Jtc Smith, Johnson v. Bright-Sniith, 
[1914] 1 Cli. 937 ; Ingle v. Mannheim Insce., [1915] 1 
lv. B. 227; Porter v. Frcudenherg, [1915] 1 K. B. 857, 
C. A. ; Robinson v. Continental laser. (’o. of Mannheim, 

1 1915J 1 K. B. 155 ; Re Sutherland, BoehofT v. Bubna (1915), 
31 T. L. It. 248 ; Daimler Co. v. Continental Tyre & Rubber 
Co. (Great Britain), [1910] 2 A. C. 307. H. L. ; Horwood 
v. Millar’s Timber A Trading Co.. [191012 K. B. 11 ; Steven- 
son «. Akt. fhr (•artonnagen Industrie (1910), 115 L. T. 
594, C. A. ; Zinc Corpn. v. Hirsc.h, [1910] 1 K. B. 541, C. A. ; 
Ertel Bio be r r. Rio Tinto, [1918] A. C. 200 ; Montetlore r. 
Monday, etc., Co., [191S] 2 K. B. 241 ; Naylor, Benzon v. 
K rainisciie Industrie, 11918] 1 K- B. 331 ; Oreonera Iron 
Ore Co. v. Fried Krupp Akt. (1918), 87 L. J. Ch. 313, C. A. ; 
Rodriquez r. Speyer (1918), 119 L. T. 109, II. L. 

425. Power to grant licence -Royal prerogative.] 

— jjy the law of the constitution of England, the 
Sovereign alone has the power of declaring war & 


peace. He alone who has the power of entirely 
removing the state of war has the power of re- 
moving it in part, by permitting, where he sees 
proper, that commercial intercourse which is 
partial suspension of war. On certain occasions 
such intercourse might be expedient. But it is not 
for individuals to determine on the expediency of 
such occasions on their own notions of commerce 
merely, A possibly on grounds of private advantage, 
not reconcilable with the general interest of the 
State. It is for the State alone, on more enlarged 
views of policy A all circumstances connected with 
such intercourse, to determine when it shall be per- 
mitted A under what regulations. Another prin- 
ciple of law, of a less politic nature, but equally 
general in its reception A direct in its application, 
forbids this sort of communication as inconsistent 
with the relation existing between the two coun- 
tries ; & that is, the total inability to sustain any 
contract by an appeal to tribunals of the one coun- 
try, on the part of subjects of the other. The 
legality of commerce A the mutual use of cts. of 
justice are inseparable. — The Hoop, No. 418, 
ante. 


Annotations : — Reid. Potts v. Boll (1800), 8 Term Rep. 518 ; 
Esposito v. Bowden (1857), 7 E. & B. 703, Ex Oh. ; The Chile 
(1914), 84 L. J. P. 1 ; The Marie Glaeser, [19141 P. 218; 
Arnhold Karberg v. Blythe, Green, Jourduin, Schneider 
v. Burgetfc & Newsam, 11915] 2 K. B. 379 ; Continental 
Tyro & Rubber Co. (Groat Britain) v. Daimler Co. (1915), 
84 L. J. K. B. 926, C. A. ; Porter v. Kreudenberg, ri915J 
1 K. B. 857, C. A. ; British & Foreign Marine Insce. v. 
Sanday, [1916] 1 A. C. 650, H. L. ; Halsey v. Lowenfeld, 
[1916] 2 1C. B. 707, C. A. ; Zinc Corpn. v. Ilirsch, [1916] 1 
1C. B. 541, C. A.: Rodriquez v. Speyer (1918), 119 L. T. 
409, H. L. Mentd. Willison r. Patteson (1817), 1 Moore, 
C. 1*. 133 ; The Ionian Ships (1855), 2 Eee. & Ad. 212 ; 
The Mowe, [1915] P. 1 ; The Panarielios (1915), 84 L. J. P. 
140 ; Robson r. Premier Oil A Pipe Liue Co., [1915] 2 Ch. 
121, C. A. : Ilorloek v. Beal. [19] 6] 1 A. C. 486, H. L. ; 
The Mauningtry, 11916] I*. 329; Stevenson v. Akt. fttr 
(’artonnagen Industrie (1916), 115 L. T. 594, C. A.; Ertel 
Bieber r. Rio Tinto, (1918 | A ( ’. 260; Naylor, Benzon V. 
lCrainisehe Industrie [1918J 1 1C. B. 331. 


426. — — By one of several allied States.] — A 

claim for ship & cargo was made on behalf of an 
asserted Ionian subject, resident at Mitylcne, a 
Turkish possession, A carrying on trade in partner- 
ship with his son, resideut at Constantinople. The 
ship was captured on a voyage to (Jalatz, then in 
possession, of Russia, during war carried oil by 
England, France, Turkey A Sardinia against 
Russia : — 11 chi : (1) residence in the dominions of 
one of several belligerent, allies making all trade 
with the common enemy illegal, A the property of 
such trader being liable to forfeiture in the cts. of 
any of the allies, it would not be competent to any 
one of the allies to license, on its own authority, 
such trade to residents within its own dominions ; 
(2) residence in a factory under consular authority 
would not so far preserve the original national 
character as to legalise trade with the enemy of the 
Govt. in whose dominions the factory was situated. 
— The San Spiridlone (1856), 28 h. T. O. S. 204 ; 
2 Jur. N. S. 1238 ; 5 W. R. 102. 

427. Subject to conditions.] — Though the 

King may at common law license trading with an 
enemy generally, yet he may disqualify his licence, 
in which case the party seeking to protect himself 
under such licence must conform to the requisitions 
of it. 

If it be provided in the licence that the party act- 
ing under it shall give a bond for due exportation to 
the places proposed of the goods intended to be 
exported to such country, A they are exported with- 
out such bond being given, such exportation is 
illegal, A the owners cannot recover on a policy to 
protect the goods. — Vandyck v. Whitmore (18*01), 
1 East, 475 : 102 E. 11. 183. 

428. Limited by existing navigation laws.] — 

As the Crown could not license importation of 
enemy’s property, produce of a foreign country, 
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into the realm in neutral vessels, contrary to former 
navigation laws, a licence in fact granted for such 
purpose would not legalise an insurance upon the 
property so imported. If a policy were made upon 
the supposed efficacy of such a licence, for the 
purpose of covering the importation of British as 
well as enemy’s property in that manner, the former 
of which was legalised r>y 43 Geo. 8, c. 153, ss. 15, 
16, A 45 Geo. 3, c. 34, the underwriters could not 
at any rate recover premiums for more than the 
amount of the British interest insured, the assured 
not resisting their claim to that extent. — SiilFF- 
ner v . Gordon (1810), 12 East, 290 ; 104 E. R. 
116. 

Annotation Reid. R. v. Speyer, R. v. Cosscl, [191G] 1 K. B. 

595. 

429. — By subordinate authority — East India 
Company. 1 —A ship A cargo were taken on a voyage 
from Madras to the Spanish settlement of Manilla, 
A claimed by Armenian merchants, resident in 
Madras, on the ground that a trade of this nature 
had been carried on by this class of merchants 
under the knowledge A permission of the Govt, of 
Madras, A that it had in former wars also been a 
trade specially privileged by the East India Co.'s 
governing officers in India, A by the Spanish Govt, 
at Manilla. There had been a subsequent per- 
mission of the Governor of Madras A of the 
Governor- General for the carrying on a similar 
trade, granted to claimants : — Held : (1) the East 
India Co. could not, in respect to a trade carried 
on with a general & public enemy of the Crown of 
Great Britain, relax the operations of war, so far 
as to license the trade of individuals with such an 
enemy ; (2) as it was in the power of the Grown 
alone to declare war. so it rest od with that authority 
only to dispense with its operations, & the ship 
A cargo must be condemned as the property of 
British subjects taken in trade with the enemy, but 
in the circumstances expenses of the suit should be 
paid out of the proceeds. — T he Ang clique (1801 ), 
3 Cli. Rob. App. 7. 

430. Commissioners of customs.] — All 

trading whatsoever between the subjects of the 
country declaring war A: the country against which 
it is declared is wholly prohibited, A : is totally A 
entirely illegal. The Crown .alone can alter or relax 
that law. A: it is not competent to any authority, 
save that by implication derived from the Crown, 
to relax the general prize law of the land. 

During war between Great Britain A: Russia, a 
Russian ship, coming into a British port under the 
protection of the Ords. in Council A: discharging 
her cargo, instead of departing forthwith, was sold 
t-o a British subject A remained in a British port. 
Permission for the purchase had been given by the 
Comrs. of Customs: — Held: (I) no permission of 
the Comrs. of Customs could have the effect of 
legalising the sale of an enemy ship to a British 
subject in a British port, since no subordinate 
authority, or any authority short of the Crown, 
could change the prize law there or elsewhere ; 
(2) the purchase of the ship by a British subject 
was a trading with the enemy not specially per- 
mitted by the Ords. in Council, & illegal. — T he 
Neptune (1855), Spinks, 281. 

431. Alteration of licence — Proof of authority — 
Validity of licence as altered.] — The limitation of 
time in the licence is a very important ingredient ; 
if the party takes upon himself to extend the term 
of the licence, it is licenlia non sumpta pudenter, 

A licence had been originally granted for three 
months from its date ; it was afterwards altered to 
throe months from the date of the bill of lading : — 
Held: (1) the alteration was unsatisfactory; 
(2) the matter should be referred to another ct. 
composed of members of the Privy Council best 


capable of judging of the sufficiency of the autho- 
rity under which the alteration was made, & of the 
validity of the licence so altered. — The Cos- 
mopolite (1801), 4 Oh. Rob. 8. 

Annotations : — Reid. Robson t\ Premier Oil & Pipe Line Co., 

™ 2 Ch. 124, C. A. Mentd. Tho Panariellos (1915), 84 
[\ 140 ; Ertel Bieber v. Rio Tinto, [19183 A. C. 260. 

432. Assignment of licence — Licence to named 
merchant to import goods being his property.] 

— A licence to A. to import in neutral ships from 
an enemy’s country, “ goods being the property of ” 
A., cannot be assigned, so as to authorise importa- 
tion of goods the property of the assignee. Qu. : 
whether, if there is a special property remaining in 
A. as general consignee of the cargo, the licence is 
not then sufficient. — Feize v. Thompson (1808), 
1 Taunt. 121 : 127 E. R. 778. 

Annotations : — Reid. Morgan v. Oswald (1812), 3 Taunt. 
554. Mentd. Bernstein v. Bernstein (1893), 69 L. T. 513, 
C. A. 

433. Determination of licence — On conclusion of 
war — No revival on renewal of war.] — A licence to 
trade with the enemy is terminated by conclusion of 
war, & is not revived by a subsequent war between 
the two belligerents. — The Planter’s Wen sen 
(1803), 5 Ch. Rob. 22. 

434. Licence ineffective — Misdescription of gran- 
tee.] — A wrong description of the person, to whom a 
licence from the Crown to trade with the enemy is 
granted, invalidates it ; as where he was described 
to be “ of Ijondon, merchant,” whereas he was 
resident at the time at Heligoland, from whence he 
passed into Germany, intending to return imme- 
diately A settle in London. — Klingender v. Bond 
(1811), 14 East, 4S4 ; 10 J E. R. 687. 

Annotation : — N.F. Lemcke v. Vaughan (1824), 1 Bing. 473. 

435. — Absence of fraud.] — A misde- 

scription of a parly applying to the Crown for a 
licence to trade wit If an enemy, if made without 
fraud, does not vacate the licence, or vitiate a 
policy effected upon it.- -Vaughan r. Lemcke 
( 1825), 7 Dow. A By. K. B. 236, Ex. Ch. 

435. Fraudulent misdescription as to destina- 

tion.] — An Admlty. licence was obtained under 
Convoy Act, 1803 (c. 57), for a ship to sail without 
convoy, describing her as bound on a voyage to 
Gibraltar. In fact she sailed with instructions to 
make the best of her way direct to Palermo, without 
touching at Gibraltar, unless ordered into the bay 
by any cruisers she might meet in passing : — Held : 
(1) the licence was fraudulent A void, A would not 
legalise an insurance upon goods on board insured 
to Palermo, etc. ; (2) the licence* would not cover a 
loss which happened in the latter part of the 
voyage, though the ship did in fact go into Gib- 
raltar, being compelled to it by stress of weather 
against the master’s intentions, since if the Crown 
were deceived at- the time of the licence granted, 
the licence could not be made good by what 
happened afterwards. — Ingham v. Agnew (1812), 
15 East, 517 ; 104 E. It. 939. 

Annotation : — Apld. Darby v. Newton (181C), 6 Taunt. 544. 

437. Concealment that applicant was hostile 

trader. 1 — Flindt v. Scott, Flindt v. Crokatt, 
No. 472, post. 

438. — _ Issued after capture.] — A licence not 
granted till after the fact of capture, though 
bearing a previous date, can afford no protection, 
at any rate where, by mistake of the inferior officers 
of the Council, the licence granted on a renewed 
application is dated as of the day of a previous 
application which was refused. 

A licence was applied for on .Tan. 20, 1812, A was 
refused. Tho ship was captured on Jan. 24. 
Further application was made on Jan. 25 or 26 A 
was granted, the licence being dated Jan. 20 : — 
Held : this did not protect the voyage. — The 
Vkow Deborah (1812), I Dods. 160. 
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439. Granted after voyage commenced. }—A 

prospective licence from the Crown for a voyage 
from an enemy’s country, granted after the voyage 
has commenced, is insufficient to render it legal ; 
but if the parties to a policy of insurance on such 
voyage contemplated obtaining a licence, Sc the 
risk was in fact believed to be legal, the premium 
may be recovered by the assured from the under- 
writers. — IIenry v. Stanifortii (1815), 4 Camp. 
270. 


440. Conditions of licence must be compiled with 
—Acts of hostile Government no excuse.] — The 

violence of a hostile Govt, will not privilege per- 
sons to act in contravention of the essential terms 
of a British licence. The party must look for in- 
demnification to the quarter from which he has 
received the injury. — T he Seyerstadt (1813), 1 
Hods. 241. 

441 . Substantial compliance — Condition as 

to indorsement of clearance date.] — A licence to 
import goods from an enemy port required the date 
of the ship’s clearance from such port to be in- 
dorsed thereon. If the defence in an action upon a 
policy insuring the goods is that this indorsement 
was not truly made, it is incumbent on deft, to 
prove what a clearance is, 6c the discrepancy 
between the real date of the clearance 6c the date 
indorsed. If the date bo indorsed as the 17tli Sc 
the real date of the clearance is the 20th : — 
Snrible : it is a substantial compliance with the 
condition. — Morgan v. Oswald (1812), 3 Taunt. 
551; 128E.lt. 210. 


Annotations -Refd. Flindt v. Scott (1814), 5 Taunt. (174 

Lorncko v. Vaughan (1824), t Ring-. 473. Mentd. Robinson 

r. Imrav (1813), 1 M. & 3. 217 ; Robinson v. Morris (1814), 

5 Taunt. 720. 

442. Security to be given by merchant 
exporter Security given by manufacturer & 
licensee.] — A licence for exportation of gunpowder 
was granted on the petition of A. on behalf of 
himself 6c others, on condition that the merchant 
exporter should give a certain security therein 
mentioned. A., the manufacturer of the gun- 
powder, sold it to 0 ., 6c contracted to deliver it 
free on board a ship : — Held : (1) the condition of 
the licence was not complied with by A.’s giving 
the required security, he not being the merchant 
exporter within the licence ; (2) the ship having 
been captured, 0 . could not recover on a policy 
on the gunpowder. — C amelo r. Britten (1820), 
4 B. 6c Aid. 181 ; 100 E. R. 000. 

443. Effect of licence — Granted same day as 
blockade notified.] — A licence to import Spanish 
wool from Holland was granted on the same day 
as a notification of the blockade of that country : — • 
Held : it must be presumed it was intended t he 
parties should have full benefit of importing the 
articles mentioned without molestation. — Tile 
Hoffnung (1799), 2 Oh. Rob. 101. 

444. On contract made in anticipation of 

licence — Guarantee.] — The provisions of 43 Geo. 3, 
c. 153, s. 15, empowered the King by Ord. in 
Council to license importation of certain goods, 
British or neutral property, from the enemy’s 
country in neutral ships. A contract was made by 
A. & B., pltfs., British subjects, for the purchase of 
brandy from G. & W., merchants, of France (an 
enemy), to he shipped thence in a neutral ship 
on account of pltfs. The contract was made in 
contemplation of obtaining a licence for that pur- 
pose, Sc the licence was obtained soon after the 
making of the contract & before it was begun to be 
executed: — Held: (1) it was a legal contract & 
might lawfully be guaranteed before the licence by 
defts., C. Sc D., other British subjects ; (2) after 
such licence obtained the guarantors were liable in 
damages for non-shipment of the goods by the 
house in France on board a neutral ship sent there 


for that purpose. — T imson v . Merac (1807), 9 
East, 35 ; 103 E. R. 486. 

445. Granted to alien enemy resident in 

Great Britain.] — A native Spaniard, domiciled in 
Great Britain in time of war between Great Brita in Sc 
Spain, had a licence from the Crown in general terms 
to ship goods in a neutral vessel from Poole to Bilboa 
or Santander. In an action on a policy of insurance 
effected by him on goods covered by the licence : — 
Held: (1) such commerce was legalised for all 
purposes of its due Sc effectual prosecution, So the 
Crown in licensing the end impliedly licensed all 
the ordinary legitimate means of attaining that 
end ; (2) the insurance was legal, & pltf. entitled 
to sue. — TJ spariciia v. Noble (1811), 13 East, 
332 ; 104 E. R. 398. 

Annotations : — Apld. De Tastot t>. Taylor (1812), 4 Taunt. 

233. Difltd. Flindt v. Scott (1812), 15 East, 525. Coxisd. 

Mennott v. Bonham (1812), 15 East, 477. Folld. Morgan 

v. Oswald (1812), 3 Taunt. 551. mentd. Aubert v. Gray 

(1862), 7 L. T. 469, Ex. Oh. 

446. — — Permission inferred to proceed abroad 
without losing status.]— Although an Ord. in 
Council, licensing a party to export & import 
certain goods to Sc from an enemy’s country, does 
not expressly authorise his residence Sc trading in 
the enemy’s country, yet, if he bo there for the fair 
purposes of his licence, he retains his British 
character Sc can sue Sc present a petition in bkpey. 
— Ex p. Baglehole (1812), 18 Ves. 525 ; 1 Rose, 
271 ; 34 E. R. 417. 

Annotation : — Mentd. Ertcl Biebcr r. Rio Tinto, [1918] A* C. 

260. 

447. — — To import — Implied right of unpaid 
enemy vendor to stop in transitu.] — A licence from 
the Crown to British merchants to send a ship in 
ballast to an enemy’s port, there to receive Sc load 
a cargo, Sc import it into England, by legalising t he 
purchase by the subject, legalises tiio sale by the 
enemy, Sc impliedly legalises the vendor enemy’s 
right to stop the goods in transitu after their 
arrival in port there, upon the intermediate 
insolvency of the vendees. — Fenton v. Pearson 
(1812), li> East, 419 ; 101 E. R, 903. 

Annotations : — Apld. Morgan r. Oswald (1812), 3 Taunt. 

554 ; Robinson v. Morris (1814), 5 Taunt. 720. Consd. 

Flindt v. Scott (1814), 5 Taunt. 674. Refd. Mennott v. 

Bonham (1812), 15 East. 477. 

448. Seizure of goods by neutral Govern- 

ment.] — Two neutral Prussians, one of them resi- 
dent in England, the other at lvonigsberg, having 
a licence to export to all Baltic ports, some whereof 
were hostile, are not precluded from recovering: on 
an insurance of goods exported Sc confiscated by 
an act of the Prussian Govt-., then neutral. — 
Anthony v. Moline, Anthony r. Waters (1811), 
5 Taunt. 711 ; 128 E. R. 870. 

449. Granted for limited purpose. ]—Two 

c.i.f. contracts for the sale of beans to be shipped 
from Chinese ports to Naples Sc Rotterdam 
respectively each contained a provision that pay- 
ment was to be in net cash in London on arrival 
of the goods at port of discharge in exchange for 
bills of lading Sc policies of insurance, but payment 
was to bo made in no case later than three months 
from date of bills of lading or upon the posting of 
the vessel at Lloyd’s as a total loss. The beans were 
shipped in July, 1914, on German vessels, which 
on the outbreak of war between Great Britain Sc 
Germany on Aug. 4, 1911, entered ports of refuge 
in the East, where they remained. At the expira- 
tion of three months from the date of the bills 
of lading the sellers tendered to the buyers the 
shipping documents, in one case a German bill of 
lading Sc an English policy of insurance. Sc in the 
other a German bill of lading Sc a German policy of 
insurance. The buyers in each case refused to 
accept the tender Sc pay the price : — Held : the 
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licence granted by the Board of Trade on Sept. 25, 
11) It, to British owners of cargo lying in a neutral 
port in an enemy ship to pay freight A other 
necessary charges to the agent of the shipowner at 
such port, for the purpose of obtaining possession 
of the cargo, did not make the cont ract of affreight- 
ment valid as to any further execution, or indeed 
since the declaration of war. — K arberg (Arnhot/i 
A Co. r. Bt.ythe, Green, Jodrdatn A Co., 
Schneider (Theodor) A Co. r. Bitrgett A 
Newsam, [10161 1 K. B 495 : 85 L. J. K. B. 

114 L. T. 152 : 82 T. L. R. 186 : 60 Sol. Jo. 156 ; 
21 Com. Cas. 174, C. A. 

Annotations : — Mentd. AVcis v. Credit Colonial et Commercial 

(1915), 114 L. T. 1(58 ; Produce Brokers Co. v. Olympia 

Oil & Cake Co.. 119171 1 K. B. 320, C. A. : Mombre Suc- 

chsiiine ( o. r. ( orn 1 roducts ( o., [»918J 1 K. 11. 198. 

Licence construed liberally.] — Sec Nos. 

460, 464. 481, 401, 497, 510, 511, post. 

450. Pleading exemption under licence.] — -Where 
a licence is relied on to create a privileged exemp- 
tion in favour of any particular transaction, it is 
necessary the licence should be distinctly alleged 
A proved. — The Nayade (1802), 4 Cb. Bob. 251. 

Annotations : — Mentd. The San Spiridionc (1850), 28 L. T. 

O. S. 205 ; Tlio Teutonia (1871), L. K. 3 A. & E. 394. 

451. Loss of licence — Parol evidence of contents 

— Use of note to refresh memory.] — A licence to 
trade with ail enemy, granted abroad, bad been 
returned, after being used, to the secretary of the 
governor by whom it was issued, who hail, as be 
believed, thrown it aside amongst the waste papers 
of his otlice, A did not know what had become of it : 
— field : ( 1 ) this was reasonable A probable evidence 
of the loss of the licence, so as to let in parol 
evidence of its contents ; (2) the witness might 

speak as to the contents of the licence from 
memory, though he had made an entry of it in his 
memorandum book for the private information of 
himself A' the governor, which was not produced, 
he having given it to the governor, who was gone 
abroad without returning it to him : (3) such book, 
if in <*t., would not have been evidence per se„ but 
could only have been used bv the witness to refresh 
his memory. — K ensington v. Indus (1807), 
8 East, 273; 103 E. R. 316. 

Annotations : — Mentd. De Tastet r. Taylor (1812), 4 Taunt. 

233; FJindt v. Waters (1812), 15 East, 2(50; Willison t». 

Pattcson (1817), 1 Moore, t\ 4*. 133 ; Weir r. Aberdeen 

(1810), 2 B. Sc Aid. 310 ; Baeon r. Simpson (1837), 3 

M. Sc W. 78 ; Sehinitz v. Van Der Veen (ii)J5), 84 L. J. 

K. B. 801 ; Rodriquez r. Speyer (1018), I 19 I . T. 4 00, H. L. 

452. Secondary evidence — Register of Secre- 

tary of State.] — Jf a licence to trade is lost, the next 
best evidence is the register of it in the books of the 
Secretary of State. — R hixd r. Wilkinson (1810), 
2 Taunt. 237 ; 127 E. R. 1068. 

Annotations: — Mentd. Abitbol v. Bristow (1816), 6 Taunt. 

464 ; Doxford r. King (1846), 8 L. T. O. S. 190. 

453. Copies.] — When a ship insured is 

captured in a voyage to an enemy’s country, k the 
British licence legalising the voyage is lost, to 
show she had such licence it is necessary to prove 
the loss of the paper purporting to be a licence put 
on board k to produce examined copies of the Ord. 
in Council granting the licence, A of the copy of 
the licence preserved in the Secretary of State's 
office. — Eyre?'. Palsgrave (1811), 2 Gamp. 605. 


Srn-sKt'T. 2. — Coxstrin tiox. 

A. Whose (roods Protected. 

454. Licence in general terms — Whether enemy 
property protected.]-— An American ship bound front 
Senegal (an enemy’s colony) to London carried a 


cargo of grain for account of British A neutral 
owners under a Crown licence. The ship having 
been captured, it was found by the Prize Ct. that 
part of the cargo was enemy property, & it was 
condemned: — Held: (1) property imported on 
account of an enemy was not protected by a 
general licence ; (2) the condemnation was right. — 
The Josephine (1810), 1 Act. 313 ; 12 E. R. 
121 . 

Annotations: — Refd. Flindfc v. Crokatt (1812), 15 East, 
522. Mentd. Tlio Hendrick (1810), 1 Act. 322. 

455, Not necessarily restricted to applicant.] 

— A licence granted at A.\s request is not neces- 
sarily restricted to trading by him, unless it is a 
licence given to him bv name. — The Hendrick 
(1810), 1 Act. 322 ; 12 E. R. 125. 

Annotation:- -Mentd. Flindt v. Crokatt (1812), 15 East, 
522. 


456. Licence to “ British subjects ” — Limited to 
British merchants.] — The Crown may exempt any 
individual from the operation of a state of war, 
but unless there are express words to this effect 
to be found in a licence, its meaning will bo con- 
strued as giving such liberty only to subjects of 
Great Britain ; A a licence to “ British subjects y 
to import, etc., means they are Id import on their 
own account , A does not extend to importation oil 
the account of other than British merchants. — 
The IToffnuno (1799), 2 Ch. Rob. 161. 

457. Licence to named merchants, their agents or 
bearer of bills of lading ~ -Necessity for disclaiming 
enemy interest.]-- A licence was granted to A. A Co., 
of London, or their agents, or the bearer of their 
bills of lading, to import Spanish wool from Bilbao 
on neutral vessels : — Held : the terms of the licence 
did not exempt A. A. Co., in claiming goods under 
it, from negativing enemy interest in the claim, A 
they were bound to certify that the goods were 
not the property of an enemy. — The Bevrse A’ an 
Koningsberg (1800), 2 Ch. Bob. 169. 

458. Effective bills of lading granted to 

persons other than licensees.]- -When a licence is 
granted to one person, it cannot be extended to tlio 
protection of all other persons permitted by that 
person to take advantage of it. Subjects are not 
to trade with the enemy without the Govt.'s special 
permission : A a material object/ of the control 
which the Govt, exercises over such a trade is that 


it may judge of the particular persons lit/ to be in- 
trusted with an exemption from ordinary restric- 
tions of a state of war. 

A cargo of flax captured while on a voyage from 
Rotterdam to ports in the north of England was 
consigned to sundry merchants there, by bills of 
lading, expressing their account A risk. A claim 
was given for the various proprietors by one of the 
partners of B. A S., of London, stating that a licence 
bad been taken out for this shipment by the firm in 
consequence of letters from their correspondents. 
B. A S. bad obtained a licence to import as for them- 
selves, their agents, or the bearer of their bills of 
lading; — Held: claimants were not within the 
protection of the licence, because (1 ) B. A S. were 
not the importers, since the real A effective bills of 
lading consigned the goods to other persons; 
(2) they were not the agents of B. A K. ; (3) they 
derived, in the circumstances, no title from bills of 
lading transferred from B. A S. — The Joxge 
Johannes (1N02), 4 Ch. Rob. 263. 

Annotation : — Mentd. Vaughun v. Lerneke (1825), 7 Dow. Sc 
By. Ii. B. 236. 


459. Licence to named merchant “ & Co.” — Who 
included.) — Where a licence was taken by A. for 
himself “ A Co.,” A A. made oath in subsequent 
proceedings that he intended to include certain 
other persons : — Held : as a matter of indulgence, 
the licence was taken in an abbreviated form, A in 
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effect included the intended persons. — T he Chris- 
tina Sophia (1801), cited 4 Oh. .Rob. 12, 207. 

Annotations : Distd. The Jonpre Johannes (1802), 4 CTi. Rob. 
263. Mentd. The Cosmopolite (1801), 4 Ch. Rob. 8; 
Fayle v. Rourdillon (1811), 3 Taunt. 540. 


460. Licence to British merchant — Double com- 
mercial domicil — Goods shipped by licensee as 
enemy merchant. j — A licence to a British merchant 
to import from Holland, then an enemy country, 
did not protect shipments made by him in person 
in Holland, as a merchant of that country. 

A licence was granted to It., of Birmingham, 
“ for importation from Holland of certain goods, 
l> *ing his property ” : — Held : goods shipped for 
B., “ but at the risk of R. during the voyage,” 
wore within the words of the licence “ being his 
property.” 

If trade with the enemy is generally unlawful, 
it is not in the ct.'s power to admit it, beyond the 
degree fairly described in the. terms of the licence. 
The ct. is not disposed to narrow the operation of 
a licence, especially under the severe pressure 
Brit ish commerce sustains in war : but it cannot 
bend principles of law for relief of merchants thus 
placed in dillicultv (per (Vr.). — T ins .Tongb Klas- 
sina (1804), 5 Ch.’ Bob. 200. 

Annotations Refd. Junson r. Driefontcin Consolidated 
Mines (1902), 71 L. J. K. 15. 857. IT. L. ; Orcouera Iron 
Ore* Co. v. Fried Krupp Akt. (1917), 86 b. J. Ch. 613; 
The Hypatia, [ 1H1 7 J I*. 36. Mentd. The Lutzow, (19181 
A. C. 435, 1\ C. 


461. Shipment by firm containing neutral 
partners Subsequently becoming alien enemies.] 

A licence to export to Archangel A\as granted to 
ship’s brokers on behalf of British merchants. The 
cargo was purchased by A., by domicil a British 
merchant, A shipped on the joint account of him- 
self A his two partners B. A ('. The latter were 
then neutrals, hut. before action brought- became 
enemies. The cargo was lost- by capture A confis- 
cation. In an action on the policy of insurance : — 
Held: (1) the licence legalised the adventure A 
covered the interest of A.’s partners as well as his 
own, especially as since the war lie was in fact sole 
purchaser: (2) since pltf. on the record was not 
an alien enemy, it was no objection that he was 
suing for an alien enemy protected by a licence. — 
Dio Tastiot v. Taylor (1812), I Taunt. 233 ; 128 
E. R. BIS. 


Annotation : — Refd. Schmitz r. Van Dcr Veen (1915), 8 4 

L. J. lv. 13. 861. 

462. Whether enemy property protected.] 

A licence was granted to A., a British resident mer- 
chant, permitting a vessel, i tearing any tlag except 
the French, to proceed in ballast- from any port 
north of the Scheldt to Archangel, there to load 
a cargo of such goods as were permitted by law 
to he imported, A proceed with same to a port in 
the Fuited Kingdom : — Held : (1) the licence was 
not confined personally to A., or any particular 
class of persons : (2) Russian subjects at Arch- 

angel, who were alien enemies, A had shipped goods 
under such licence* for tin* purpose of being brought 
into Kngland, wen* protected by it: (2) an insur- 
ance made for their benefit was legal. — Komx- 
son i\ Touray ( 1 SIB). 1 M. A S. 217 ; 105 E. R. 
SI. 


An not at ions : Folld. Hallman r. Whitmore, Hull man v. 

Scott (1815), 3 M. A S. 337. Refd. Flindt v. Scott (1814), 

5 Taunt. 674 ; Rucker r. Anslcy (1816). 5 M. A S. 25. 

Mentd. Ionidca t*. Pacific Fire A Marine Inner. (1871), 25 

L. T. 490. 

463. S. 1\ Robinson r. Fheksewruhit (1813), 1 
M. A S. 220 ; 105 E. R. 83. 

464. .] — A licence was granted upon 

the representation of A., on behalf of different 
British merchants, for permitting a named ship to 
proceed under any colours, except the French, with 


a cargo of such goods as were permitted by an 
Ord. in Council to be exported from London to any 
ports within certain limits, the whole ol* the 
country within those limits being in hostility with 
England: — Held: (l) the licence protected the 
property of an alien enemy residing in the hostile 
country shipped on his account in this country ; 
(2) an insurance for his benefit was legal. 

It is not a correct rule of construction that, if 
there are no express words permitting an alien 
interest, the ct. cannot decide in favour of such 
interest except upon inevitable inference to be 
drawn from the licence. Certain checks were im- 
posed by the terms of the licence, A it was fair to 
conclude that no other restraints were intended 
{per Cun.). — 1 1 rr.i juan r. Whitmore, IIujjlman 
r. Scott (1815), 3 M. A S. 337; 105 E. R. 

038. 

Annotation -Refd. Rucker v. Aiiblcy (1810), 5 M. & S. 25. 

465. - Evidence of connection with 

licence necessary.]- -An importation from a hostile* 
port by B., an alien enemy there resident, may be 
legalised by a licence to \V., on behalf of British 
merchants, for a ship not named. But in order so 
to legalise it, it is not sufficient the ship’s name 
should be indorsed on the licence at the hostile 
port of loading ; evidence must be given connecting 
B. with the licence, A in the absence of such evi- 
dence the voyage is not legal, A an action will not 
lie on a policy of insurance effected on behalf of B. 
— Robinson r. Morris (1814), 5 Taunt. 720 ; 123 
E. R. 874. 

466. Licence to named merchants “ & other 
British merchants 9 * — Owners specified in bills of 
lading — Property in goods shipped.}— A licence was 
granted permitting T. M. A Co. “ A other British 
merchants ” to import certain goods from any 
port of France, “ being the property of the said 
persons or some of them, as may be specified in their 
bills of lading.” T. M. A Co. did not themselves 
import goods, but guaranteed a contract by U. A 
Co., French merchants, to ship them on account 
of pltfs. The goods were not shipped. In an 
action against T. M. A Co. as to the guarantee, it 
was objected that- the licence did not legalise the 
trade since at was not made out to pltfs. by name, 
A that neither pltfs. nor T. M. A Co. had any pro- 
perty in the goods : — TJeld : (1 ) the protection of 
the licence was not confined to T. M. A Co., the nel - 
sons specifically named, but included other British 
merchants to whom the goods belonged, A the pro- 
perty would have been in pltfs. on shipment A im- 
portation : (2) the contract by (1. A Co. was valid 
A the guarantee was valid. — T imson v. Me ha c 
(1807), <) East, 35 ; 103 E. R. 480. 

467. Licensee agent of persons interested.}— 

A licence to export goods to certain places within 
the enemy’s influence A interdicted to British 
commerce, granted to A. on behalf of himself “ A 
other British merchants,” etc., is sufficient to 
legalise an insurance on such adventure, if it appear 
A. was the agent/ employed by the British mer- 
chants really interested in it to get the licence, 
though he had no property in the goods himself. — 
Rawlinson r. Jan son (1810), 12 East, 223 ; 104 
E. R. 87. 

468. Whether enemy property protected.] — 

If an alien enemy, commorant hereunder the King’s 
licence to reside here, purchases goods for exporta- 
tion, the exportation thereof by him, after bis 
licence to reside lias ceased, is not protected by a 
licence to trade, also obtained after his licence to 
reside has ceased, authorising exportation of the 
identical goods by B. A K. or other British mer- 
chants. — W auin r. Scott (1812), 4 Taunt. 005; 
128 E. R. 407. 

Annotation:— Consd. Lcmcke r. Vaughan (1824), 1 Bin#. 
473. 
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A. B.] 

469. Licence to named merchants “ & others 99 — 
Connection of “ others ” with licence must be 
shown.] — A licence was granted permitting six 
neutral vessels, under neutral flags, to pass un- 
molested to or from any port of Holland (then an 
enemy) from or to any port of the United King- 
dom with certain goods. Tt was provided that A. 
“ A other British merchants,” to whom the licence 
might be granted, should cause it to be delivered up 
to them or their agents, whenever the ship should 
enter any port of the United Kingdom. The 
licence was addressed to A. “ A others.” A British 
merchant, other than A., interested in insurance 
of goods which it was claimed were protected by 
the licence, proved possession of the licence before 
the voyage commenced, A produced it at the trial : 
— Held: (1) not sufficient to entitle him to the 
benefit of the licence ; (2) there must also be pro- 
bable evidence to account for his possession of the 
licence, A to show his user of it was lawful, as by 
showing from whom A when he received it, A 
thereby connecting his own particular adventure 
with such general licence. — B arlow v. M’Ixtosu 
( 1810), 12 East, 311 ; 101 E. K. 122. 

470. .] A licence to trade with an 

enemy granted to A. A Co. “ A others ” may be 
used by the person for whom A. A Co. were acting 
as agents in procuring such licence A in carrying on 
the adventure, though the person was a foreigner 
residing her9 under an alien licence at the time. 
The rule is that the “ others ” using the licence 
must connect themselves with the person to whom 
it is particularly granted.- — F eise v. Nhwniiam 
( 1812), 10 East, 1 97 : 101 E. K. 1003. 

471 . Whether “ others ” includes enemies.] 

— A licence granted to F. B. A N., British mer- 
chants residing here, although not so stated in the 
licence, on behalf of themselves A others, to export 
goods on board a certain vessel, hearing any flag 
except the French, from London to any port in 
the Baltic, of which most were host ile, hut some 
neutral : — Held : not to warrant an export of goods, 
which were property at the time of shipment of an 
alien enemy, a ltussian residing at St. Petersburg, 
then a hostile port of t he Baltic, to which place the 
cargo was consigned A at whose desire the licence 
was obtained by P. B. A N., since, construing the 
licence according to the fair meaning of the words 
used, P. B. A S. were to be taken to be British sub- 
jects, A “ others ” meant persons ejusdem generis , 
A ditl not include an alien enemy resident in the 
enemy country. — M en nett v. Boniiam (1812), 13 
Fast, 177 ; 101 E. B. 1)21. 

Annotations : — Dbtd. Vaughan t*. Lemuke (182.5), 7 Dow. & 

Ity. K. B. 23 G. Mentd. Roblason r. Morris (LSI 1), -5 TuuuL. 

720. 

472. .] — A licence was granted to G. F. 

A Co., of London, merchants, on behalf of them- 
selves A others, to export on board a ship named, 
bearing any flag except the French, to a hostile 
port A to import from thence specified goods, not- 
withstanding all the documents might represent 
the ship to be destined to a neutral or hostile port, 
A to whomsover such property might appear to 
belong: — Held: (1) the licence authorised an 
enemy subject of the hostile country to which the 
ship was licensed legally to export, from London ; 
(2) it legalised an insurance made bv his agent here 
for his benefit; (3) it was no objection to his 
agent’s recovering for his use that the loss was 
occasioned by the act of the hostile trader’s own 
State, as he separated himself from those acts by 
engaging in the traffic thus licensed ; (1) although 
the agent, in obtaining the licence, did not repre- 
sent that he applied on behalf of a hostile trader, 
the concealment did not vacate the licence, 


vitiate the policy. — F lindt v. Scott, Flindt v. 
Crokatt (1814), 5 Taunt, 074 ; 128 E. R. 850. 

Annotations : Folld. Anthony v. Moline (1814), 5 Taunt. 

711 j Hchnakonegr v. Andrews (1814), 5 Taunt. 716. 

Apia. Robinson v. Morris (1814), 5 Taunt. 720. Mentd. 

JBazett v. Meyer (1814), 5 Taunt. 824 ; Vaughan v. Lemcko 

(1825), 7 Dow. A Ity. K. B. 230 ; Aubert v. Gray (1862), 

32 L. J. Q. B. 50, Ex. Ch. 

473. Licence to named merchants — Connection of 
other parties with licence must be shown.}— During 
war with Russia a licence was issued in pursuance 
of an Ord. in Council to It. 0. A Co., of London, 
merchants, permitting them to export a cargo of 
British manufactures by a named vessel to any 
Baltic port, A to import thence a cargo of grain. 
In an action on a policy of insurance on goods by 
this ship from St. Petersburg to London, interest 
in the goods was averred to be in I). B. A U., 
British merchants, Wakefield, Yorkshire : — Held : 
evidence was necessary to connect D. B. A G. with 
the licensees, as by showing that the licensees were 
their agents. — Busk v. Bell (1812), 10 East, 3 ; 

104 E. R. 090. 

Annotation : — Apld. Robinson r. Morris (1814), 5 Taunt. 

720. 

474. Licence to named merchant & “ other 

British or neutral merchants 99 — Whether enemy 
interest protected.] — A licence was granted to A., of 
London, merchant, on behalf of liimsolf A othet 
British or neutral merchants, to import a cargo 
from certain limits, within which an enemy’s port 
was situate, in any vessel bearing any flag except 
the French: — Held: (1) the licence protected a 
ship trading from that port, in which ship A. A an 
alien enemy domiciled in Denmark were jointly 
interested ; (2) such interest was insurable,- - 

IIag e horn v. Reid (1813), 1 M. A S. 507 ; 3 Camp. 
377 ; 105 E. R. 212. 

Annotation > Distd. Grigg v. Scott (1815), 4 Camp. 330. 

Consd. Lomcke t». Vaughan (1824), 1 Bing. 473. Mentd. 

l)oo d. Pattoshall i\ Turford (1832), 3 B. & Ad. 890. 

475. .] — A licence was granted to Tl., 

on behalf of himself A other British A neutral 
merchants, permitting a vessel bearing any flag 
except the French to import a cargo from certain 
limits, within which an enemy's port was situate. 
The ship was loaded with a cargo on British A 
neutral account, A S., an alien enemy, was inte- 
rested, apparently as consignor. H. effected an 
insurance for all persons concerned, A a loss hap- 
pened. Two years afterwards S, adopted the 
insurance : — Held : S. entitled to the benefit of the 
insurance, A IT. could enforce it on his behalf. 
TTagedorn ?\ Oltverson (1814), 2 M. A S. 485 : 

105 E. R. 401. 

Annotations : — Mentd. Hull v. Pickersgill (1819), 1 Brod. A 

Bing. 282 ; Cary r. Button (1874), L. R. 9 Q. B. 577 : 

Bolton Partners r. Lambert (1889), 41 Ch. D. 295 ; lie 

Portugal Consolidated Copper Mines, Badman‘s & 

Bosaaouet’s Cases (1890), 39 W. R. 25, C. A. 

476. Whether enemy property protected.] 

A licence was granted to A. A B., on behalf of them- 
selves A “ other British or neutral merchants,” 
permitting a named vessel to sail in ballast from 
London to Holland, then in a state of hostility, 
notwithstanding anything contained in an Ord. of 
Council, which prohibited all vessels from sailing 
to any port within the district to which the ship was 
hound : — Held : not to protect a ship which was 
the property of an alien enemy, since, although the 
Crown might grant a licence to an alien enemy, A 
legalise the voyage, the licence was intended only 
to remove the disability occasioned by the Ord. in 
Council. — G regg (Grigg) v, Scott (1815), Ilolt, 
X. P. 129 ; 4 Camp. 339. 

477. .] — A licence to shipbrokers in 

London, on behalf of themselves A British or neutral 
merchants, to load A export a cargo on board a 
named Russian ship from London to any port in the 
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Baltic not under blockade : — Held : to protect 
Russian property exported from this country on a 
voyage to a Russian port, Russia being at war with 
Great Britain. — Rucker v. Ansley (1816), 5 M. A 
8.25; 105 E. R. 961. 

Annotation : - Mentd. Clemontson v. Blessig (1855), 11 

Exch. 135. 

478. Licence to trade to & from named port — 
Enemy interested in export as well as in import 
cargo. J — Under a licence to a British merchant by 
name, on behalf of himself A others, to export to 
L\ A to import a cargo thence, an alien enemy may 
lawfully be interested in the export as well as in the 
import cargo. — Feise v. Bell (1811), 4 Taunt. 4 ; 
128 E. R. 227. 

Annotation : — Consd. Flindt v. Scott (1814), 5 Taunt. 674. 

479. Licence to import goods to whomsoever 
belonging — Goods of British firm — Partner resident 
in enemy country.] — A licence was granted to Bri- 
tish brokers, F. A Co., resident here, permitting a 
ship bearing any flag to import from an enemy 
country (Russia) to whomsoever the property 
might appear to belong. Goods belonging to three 
partners, British subjects, one of whom resided at 
Jlamburg, which was also hostile, were loaded at 
St. Petersburg under the licence, A consigned to F. 
A Co. The latter effected the insurance A were the 
consignees, but they were not interested in the goods, 
which wore lost on the voyage to England : — Held: 
(l) the licence legalised the voyage ; (2) F. A Co. 
could recover on the insurance. — F ayle v. Bour- 
iullon (1811 ), 3 Taunt, 516 ; 128 E. R. 216. 

480. Licence to export goods to whomsoever be- 
longing — Restriction as to destination.] — A licence 
to F. A Co., obtained by them as pltf.’s agents, 
permitting them to export in a ship named, hearing 
any ting except the French, specified goods from 
London to Oantzig or any port in the Baltic not 
blockaded, though the documents might represent 
her destination to any neutral or hostile port, A to 
whomsoever the properly might appear to belong, 
protects a consignment made by a Prussian neutral 
alien, resident here by licence under 33 Geo. 3, 
c. 4, to a hostile Russian port of the Balt ic ; A pltf., 
having insured, may recover for a totql loss occa- 
sioned by the act of the Govt, of Prussia, the coun- 
t ry of which he was a native, by seizure in a Prussian 
port, whither the ship was driven by stress of 
weather. — Nciinakoneu v. Andrews (1814), 5 
Taunt. 716 ; 128 E. R. 872. 

481. Position of agent of necessity.] — A ship was 
taken on a voyage from Antwerp to London, A 
claimed by A. A Co. as property which had been 
accepted by J3., their agent, at Antwerp, for their 
account, in satisfaction of a debt due to them from 
bkpt. estate of a merchant of that place, under a 
licence obtained by them for that purpose in Feb., 
1805. B. gave a bond to the French Govt, for 
restitution of the ship at the conclusion of war : — 
Held: (1) this circumstance, if known, ought to 
have been disclosed to Govt, at the time of obtain- 
ing the licence ; (2) since the licence was obtained 
in Feb., A the first mention of the bond was not 
till the May following, what had been done was 
agreeable to the intention of Govt. ; (3) the parties 
were not to purchase, but to take from a bkpt.'s 
estate. 

When Govt, grants a licence it must be supposed 
to grant all that is necessary to carry it into effect. 
The claimants could not go to Antwerp themselves ; 
they were under the necessity of employing an 
agent ; he, acting as their mandatory, under the 
licence, might be entitled to recover against them, 
though an alien enemy, a full indemnification for 
the terms of the assignment. They would bo 
answerable to him if the bonds were put in suit, on 
their refusal to redeliver the vessel. In acceding 


to the terms of the bond the claimants would do no 
more than they were bound to do for the indemnifi- 
cation of their agent, A were entitled, under the fair 
construction of the licence, to accept the ship upon 
these terms, as the only terms, perhaps, upon which 
it could be obtained (per Our.). — The Clio ( alias 
The William Pitt) (1805), 6 Ch. Rob. 67. 

B . What Goods protected . 

482. Licence to import — Not limited to raw 
materials.}— A licence may include not merely raw 
materials for the necessary employment of the skill 
A labour of British artisans, but the finished pro- 
ductions of foreign industry A art, which may come 
in competition with British articles. — The Chris- 
tina Sophia (1801), unreported, cited 4 Ch. Rob. 
12. 

Annotations : Consd. The Cosmopolite (1801), 4 Ch. Rob. 8. 

Mentd. The Jonge Johannes (1802), 4 Ch. Rob. 263. 

483 . Goods specified in bill of lading — 

Particular bills of lading to individual consignees — 
General bill of lading to licensee.] — A licence was 
obtained from the British Govt, by A. to import 
from an enemy’s country in six ships “ such goods 
as should be specified in his bills of lading.” Goods 
were imported on one of the six ships on account of 
B., C. A D., to whom several bills of lading were 
sent for their respective goods, A one general bill of 
lading for the whole cargo was sent to A. : — Held : 
the whole cargo was protected. — Defflis v. Parry 
(1802), 3 Bos. A P. 3 ; 127 E. R. 2. 

Annotations : — Apld. Fayle v. Bourdillon (1811), 3 Taunt. 

546. Refd. Feiso r. Waters (1810), 2 Taunt. 248 ; Do 

Tastet v. Taylor (1812), 4 Taunt. 233. 

484. .] — Under a licence to A. to 

import goods, “ the property of ” A., as specified 
in his bills of lading, if the goods be consigned to 
others with particular bills of lading, a general bill 
of lading signed to A., without proof of some 
special interest in A. in the goods, will not entitle 
the consignment to the benefit of the licence. Other- 
wise, if A. had had a special property in the goods. — 
Feise v. Waters (1810), 2 Taunt. 248 ; 127 E. R. 
1072. 

485 . Raw materials — Manufactured goods 

ordered before war — No time for countermand.] — 

Lace is not properly included under a licence for 
raw materials, hut the ct. ordered the lace to be 
restored on proof that it was a work of long A slow 
process, that more time was required to counter- 
mand, that, during hostilities, there had been a 
more than ordinary difficulty in carrying on any 
correspondence with the enemy's countries, A that 
the orders had been given previous to the war. — 
The Juffrow Catharixa (1801), 5 Ch. Rob. 111. 

Annotation: — Refd. Esposito r. Bowden (1857), 7 E. & B. 

763, Ex. Ch. 

— — Severance of licensed & unlicensed 
goods.] —If a vessel brings under a licence from an 
enemy country a cargo of goods specified in the 
licence, A also certain other goods not so specified, 
the insurance on the licensed goods is not thereby 
vitiated. — Pieschell v. Allnutt, Piesciiell t\ 
La vie (1813), 4 Taunt. 792 ; 128 E. R. 513. 
Annotation : — Refd. Keir v. Andrado (1816), 2 Marsh. 196. 

487. Licence to export — Severance of licensed Sc 
unlicensed goods,] -Although a licence to pltf., of 
London, merchant, on behalf of himself A other 
British A neutral merchants, to export on board a 
certain vessel, bearing any flag except the French, 
a specified cargo from London to any port in the 
Baltic not under blockade, A to whomsoever the 
property may appear to belong, was held not to 
protect a part of the cargo which was the property 
of Russian subjects at the time of the shipment, 
Russia being then at war with England, so as to 
entitle pltf. to recover in respect of that part upon 
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a policy effected by hitn as the agent for 6z by the 
orders of those Russian subjects, the loss being 
occasioned by seizure 6c confiscation in a .Russian 
port by cotnrs. appointed by the Russian Govt., 
yet as the licence was also obtained 6c the policy 
effected by pltf. on his own account, 6c as agent lor 
certain Hamburgers respectively interested in 
separate 6c distinct proportions of the cargo 
Held: pltf. entitled to recover in respect of his 
own interest & that of the Hamburgers, Hamburg 
being in a state of permissive neutrality with 
England. — FIagedokn v. Bazett (1813), 2 M. 6c S. 
100 ; 105 E. R. 319. 

Annotation : — Refit Rucker v. Ans4ey (181G), 5 M. & S. 25. 

488. Unauthorised goods sent -Ulterior 

neutral destination -Bona fldes immaterial.] — 

Where a licence is given to the enemy's yort for 
enumerated articles, A other articles, not inserted 
in the licence, are sent at the same time on the part 
of the British subject, such articles are subject 
to condemnation, notwithstanding an ulterior 
destination to a neutral port. Mere honesty of 
intention cannot be alleged as justification, in such 
a course of transaction, which, if allowed, would 
leave no means of preventing' fraud in an infinite 
number of other cases. — -Tite Vrien risen ap (1801), 
4 Oh. Rob. 9(1. 

489 . Permitted quantity exceeded — Protec- 

tion of permitted quantity.] — At a time when expor- 
tation of gunpowder was prohibited by Royal Pro- 
clamation issued under statutory authority, an 
assured, licensed to export one hundred 6c fifty 
barrels of gunpowder, exported three hundred 
barrels: — Held: (1) exportation of oue hundred 
& fifty barrels licensed was legal, A the insurance 
on them was legal ; (2) he might recover against t he 
underwriter their value. — Keir v. Andrade (181(5), 
0 Taunt. 498 ; 2 Marsh. 190 ; 128 E. R. 1128. 

490. Licence to proceed In ballast — Cargo carried 
under compulsion of enemy.] — V licence to proceed 
in ballast to an enemy port, for the purpose of 
bringing a cargo from thence to England, will not 
protect the vessel carrying a cargo to a port of the 
enemy. The excuse that enemy authorities had 
compelled the master to take the cargo on board 
cannot he admitted. Tf it were, force would in all 
eases he employed, A: in many collusively. — T he 
Cathkrina Maria (1809), Edw. 337. 

491. Licence to proceed to hostile ports & bring 
home goods — Whether enemy goods protected.] — A 
licence to A., a British merchant, that a ship may 
go to a hostile port 6c bring home a cargo of goods, 
authorises importation of such goods, being the 
property of an alien enemy subject of that hostile 
country, 6c authorises an insurance of the goods 
on behalf of the alien enemy 6c enforcement of the 
contract of insurance in British cits. This species 
of licence has been considered an exception out of 
the general law, but it is now used to carry on a 
great part of the country's trade ; unless it were so 
carried on, a great part of the trade must be lost, 
6c for preserving if the licence ought to be construed 
liberally, not strictly, as in the case of a Crown 
grant (TiORD Mansfield, C..T.). — Morgan r. 
Oswald (1812), 3 Taunt. 554 ; 128 E. R. 219. 

Annotations* : — Folld. Robinson r. Towray (1813), 1 M. & S. 

217. Consd. Flindt r. Scott (1 SI 1 ), 5 Taunt. 071 ; Lemcko 

r. Vaughan (1824). 1 Ring. 473. Mentd. Robinson v. 

Morris (1814), 5 Taunt. 72U. 

C. Restrictions as to Time . 

492. Voyage not completed by named day — 
Without fault of ship — Burden of proof.] — A voyage 
legalised in its commencement by a licence for four 
months which expires during the voyage may be 
legally finished, if special circumstances, not in the 


power of the licensed person to control, clear of 
fraud 6c laches on his part, have protracted the 
voyage. It is incumbent on the assured to prove 
the special circumstances. It is not necessary that 
the ultimate port of discharge of a licensed ship 
should be specified in her clearance from Great 
Britain. If there are circumstances which will 
render the voyage legal beyond the time mentioned 
in the licence, they ought to bo specified in such 
licence, 6c persons applying for a licence ought to 
apply for the full time within which a ship may 
with certainty be able to perform her voyage. — 
Lee vi n v. Cormao (1811 ), 4 Taunt. 483 ; 128 E. It. 
41b. 

493. .]— If a licence to trade be 

limited in duration to a certain day, 6c the vessel 
has not completed her voyage before the licence ex- 
pires, it is incumbent on pltf. to prove that such 
due diligence had been used by the master of the 
vessel, that the adventure is still protected within 
the sj ) irit of the licence. If there had been no default 
in the conduct of the vessel, the licence, though 
expired, would still have protected the adventure 
till its completion. — Freeland v. Walker (1812), 

4 Taunt. 478 ; 128 E. R. 114. 

494 . Detention & deviation - Alteration of 

date — Bona tides.] —A voyage from Cuba, to New 
Providence was not completed within the time 
limited by the licence, owing to detention by the 
enemy's privateers from a suspicion of having a 
British licence on hoard, 6c to the vessel deviating 
from the regular course to obtain provisions. The 
date of the licence had been altered, but without 
the master’s knowledge : — Held : no fraud was 
attributable to the parties engaged in the transac- 
tion, which w r as duly conducted according to the 
tenor A: effect of the licence. — The Diana (1811), 
2 Act. 54 ; 12 E. R. 17(5. 

495. Voyage begun out of time — Unavoidable 
delay.] -A licence by the Jving in Council legalises 
the prosecution of the intended adventure after the 
time specified in the licence lias expired, if the 
delay were caused by unavoidable necessity, 
whether the voyage protected commence after the 
licence expired or before. — E fffrth r. Smith 
( 1814), 5 Taunt. 329: 128 E. R. 71(1. 

496. Importation — Shipment within limit — Sail- 
ing out of time.] —By 4S Geo. 3, t\ 37, the Crown 
was empowered by Ord. in Council to permit the 
importation into Great Britain or Ireland of such 
goods as should he specified therein from any place, 
from which the British Hag was excluded in any 
ship, whether belonging to a friendly country or 
not. By 49 Geo. 3, c. (50, it was made lawful under 
any Orel, in Council already issued or to be issued 
to import into the United Kingdom from any part 
of Europe or Africa, in any British or friendly ship, 
any goods which might he lawfully imported, the 
growth or produce of any country, on payment of 
duties, etc.: — Held: (1) though it was doubtful 
whether the former Act authorised an Ord. in 
Council licensing a British merchant, in general 
terms, to import a cargo “ of such goods as are per- 
mitted by law to be imported (except German 
linens, stock-fish 6c oil),” yet an importation into 
Great Britain from a port of Russia under such a 
licence of such lawful goods in a neutral Hamburg 
sliip was authorised by the lat ter Act ; (2) an in- 
surance on such goods for the voyage was legal, 
notwithstanding the licence was limited to he in 
force until Sept. 29, 6c the ship did not sail from the 
foreign port, till Oct. 1, it appearing the goods were 
loaded on hoard by Sept. 12, 6c the adventure was 
then bond fide prosecuting under the licence, 6c the 
policy attaching at 6c from her loading port. — 
Schroedkk v. Vavx (1812), 15 East, 52 ; 104 E. It. 
7(54. 

497. Original cargo destroyed — Substituted 
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cargo loaded out ol time.] — Where* the original cargo 
has been spoiled by unavoidable accident, the 
protection ol a licence is not forfeited by taking in 
a fresh cargo of the same kind after the time for 
which the licence was granted had expired. The 
ct. puts a liberal interpretation on the intention 
of the Govt. A the acts of individuals under those 
intentions as expressed ; A where the ship is in a 
distant port, A the foreign shippers are acting 
for persons in England without the ready means 
of communication with the principals, they are 
entitled to act so as not to render the licence abor- 
tive. In such a case there is no new speculation, 
nor any change, except such as is produced by time 
A unavoidable accidents. — Til E W ohlforth (181 3 ), 
1 I)ods. 305. 

498. .] — A licence to trade, which 

is to expire on a certain day, will protect the adven- 
ture beyond that day if it be protracted by events 
which the licensed party cannot control. 

Where a homeward cargo, shipped without 
ladies after the licence expired, was, t hrough perils 
of the sea, necessarily unladen in the course of the 
voyage A destroyed by fire on shore. — Held : the 
licence protected a cargo of other specified goods 
substituted for the cargo burnt. — S iffkjx v , 
Glover (1813), 4 Taunt. 717 ; 128 E. IX. 512. 

499. Ship driven back by weather- Re- 

loading fresh cargo out of time.] — A licence was 
granted to plt-f. on .May 25, 1810, to take a cargo 
from London to Archangel, A to return from thence 
with a cargo of grain A other goods permitted by 
law to be imported to any port of the United King- 
dom, A the licence* was limited to Sept. 21) following, 
which time was afterwards extended to Jan. 1, 
1811. The ship, after taking in a cargo of pitch A 
tar at Archangel, sailed on her homeward voyage 
on Oct . 13, 1810, hut was driven back to Archangel, 
there unloaded, her cargo sold, A the ship laid up 
for the winter ; she did not sail again from thence 
with a cargo of wheat until Aug. 1, 1811 : — JIM : 
the licence was riot exhausted by taking in the first 
cargo of pitch A tar, but would rover the cargo of 
wheat also, notwithstanding the time limited for its 
continuance had elapsed, provided it appeared the? 
voyage was prosecuted with all reasonable dis- 
patch, which was a question for the jury. — Sifficen 
r . Ai.i.nftt (1813), 1 M. A S. 39 : 105 E. 1L 15. 
Annotation : — Refd. SiiTkin r. (Rover (1813), 1 Taunt. 717. 

500. Exportation — Shipment within limit — Sail- 
ing out of time.] —If a licence to export A deliver 
goods to an enemy's country is granted for a 
limited time, it is not sufficient that the goods were 
shipped before expiration of the time, the ship not 
sailing till afterwards. — V andyck v . Whitmore 
(1801), 1 East, 475 : 102 E. It. 183. 

50 1. — Delay from accident — Clearing out of 

time.] — Under a licence to export to a hostile 
country within a limited time, a ship cleared at the 
Custom-house in London on the day before the 
licence expired, but was delayed in the river by the 
breaking of a bowsprit, A did not obtain her clear- 
ing note at Gravesend till two days after expiration 
of the licence : — Held : (1) if a ship so licensed did 
not sail within the time limited by the licence, 
although delayed by accident, she was not protected 
by the licence; (2) the ship had not exported 
within the time limited ; (3) there is a difference 
between a licence 1x3 export A a licence to import, 
A the former, if the time elapses, must be renewed, 
because the parties, being at home, can easily apply 
to renew. — Williams r. Marshall (1817), 1 

Moore, C. 1\ 108 ; 7 Taunt, 408 ; 129 E. I X. 188. 

502. Delay from fear of enemy — Sailing out 

Of time.] — A licence was granted for two vessels, 
purchased for the purpose, sailing under any flag, 
to proceed from England to Holland with goods 
allowed by an Ord. in Council to be exported, to 


1 cruise from one port of Holland to another, A to 
bring back goods allowed by same Ord. to be im- 
ported to England, the licence to be renewed on 
application by the parties at the return from each 
voyage during six months from July 2, 1807. The 
exporter, fearing tiie vigilance of the Govt, in 
Holland, where iiis trade was contraband, delayed 
to export until after expiration of the six months, 
A the ship then sailed A was captured : — Held : 
the parties being in England, A not applying for a 
renewed licence, the adventure was not, legalised by 
the original licence. — Tellooh v. Boyd (1817), 1 
Moore, C. 1\ 174; 7 Taunt. 172, 475 ; 129 E. B. 


I). Restrictions as to Ship . 


503. Neutral ship — Enemy ship.] — A licence to 


i 

i 

I 


import in a neutral vessel would be no licence for an 
importation in an enemy's vessel. But it is suffi- 
cient for the protection of the British importer of 
the cargo, if the ship is visibly A to all appearance 
neutral. Jf an enemy’s ship comes under a licence 
granted only in terms to neutral vessels, she abuses 
the licence, A must be considered not as coming on 
the faith of this Govt., but as endeavouring fraudu- 
lently to take the benefit of a licence to which she 
is not entitled. — Till<; HoFFNUXG (1799), 2 Oh. Bob. 
1151. 

504 , British ship flying neutral flag.]— A 

licence had been obtained by British subjects for 
importation of sundry articles from a port of the 
enemy “ in neutral ships ” : — Held : (1 ) the licence 
being for importation on board a neutral ship could 
not afford protection t o a British skip sailing under 
Prussian colours A claimed by a merchant of 
Linden ; (2) the property was subject to condemna- 
tion. — The Jovoe Arend (1803), 5 Ch. Bob. 14. 

505. Named foreign ship -British interest therein 
— Ship appearing to be foreign. J — A licence for a 
named foreign ship will not protect it, if it is in fact 
A in appearance British ; but where the ship bears 
every appearance of being foreign, the ct. will not 
inquire whether there is any British interest in the 
ship. — Tiie Gi t tf. IIoffnu no (1813), l Dods. 251. 


E. Restrictions as to F’orl of Loading . 

506. Port of loading changed— Necessity.]— A 

licence was granted for importation of a cargo of 
brandy from the port of Charente to Hull, upon a 
representation that same had been purchased for 
account of several British merchants, A was then 
lying at Charente. The parties’ agents in Prance 
finding it difficult, if not impossible, to export- this 
cargo from Charente, caused part of the brandy to 
be carried over land to Bordeaux, where it was 
shipped on hoard a 1 Hitch ship A a copy of the 
licence indorsed for her protection, the original not 
being arrived, stating the port- of shipment as at 
Charente. The remainder of the cargo was after- 
wards shipped in another vessel from Charente*, 
hearing the original licence, A arrived at Hull : — 
Held : tin* former shipment was protected by the 
licence. — Tins Yrow Cornelia (1811), 2 Act. 06; 
12 K. B. LSI. 

507. Licence to sail in ballast from port north of 
Scheldt to foreign port to import.— Limitation not 
applicable to British port.] — A licence to import 
from any port in Norway, or to sail in ballast from 
any port- north of the Scheldt to any port in Nor- 
way, A in either case to import from thence, au- 
thorises by the ffrst- clause a sailing from a British 
port, whether north or south of the Scheldt, to 
Norway to fetch the cargo. — Le Ciieminant r. 
Pearson, Le Ciieminant i\ Allnutt (1812), l 
Taunt, 307 ; 12S E. B. 372. 

Annotations :-~Mentd. Stewart t\ Steele (1842). 5 Scott, N. JL 

1)27 ; Kemp r. Holliday (1SIW). 0 1L& 8. 723 ; Aiteheson. 

v. Lolirc (1871) ), 4 App. Cas. 7 55, lb L. 
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508. Sailing in ballast not necessary condi- 

tion.] — A licence was granted to sail in ballast from 
any port north of the Scheldt to Archangel, or any 
other port of the White Sea, there to take a cargo 
of specified goods & import them into the United 
Kingdom. A vessel, which had sailed from Great 
Britain to St. Petersburg with colonial produce, 
was employed under the licence to bring back a 
cargo of the specified goods : — Held : (1 ) the sailing 
in ballast from a port north of the Scheldt was not 
a necessary condition, but only permitted in order 
to facilitate the bringing home of the desired cargo ; 
(2) the voyage was legalised by the licence. — 
Staniforth v. Coombe (1814), 5 Taunt. 726 ; 128 
E. R. 876. 

F. Restrictions as to Destination. 

509. Whether deviation justified — General rule.] 

- — A licence to one port of the United Kingdom will 
not protect a voyage to another port. An enemy, 
to whom a special permission to trade with the 
ports of England has been given, must comply 
strictly with the conditions under which that per- 
mission is granted. The only excuse for deviation 
from that course is the pressure of irresistible 
necessity. If tho party is not within the terms of 
the licence, the character of enemy revives the 
propertv is subject to confiscation. — The Manly 
(1813), 1 Hods. 257. 

510. What amounts to deviation.] — To shut 

up the ports of a country, <fc exclude neutrals from 
all commerce with it, is a great inconvenience upon 
them, although they are bound t-o submit to it. It 
is a harsh right, A though a licence is a privilege, 
licences in such a case arc to be favourably re- 
garded ; it imports the good faith & honour of the 
Govt, which grants them not to press the letter too 
rigorously. A licence “ to carry a cargo to the 
ports of the VI ie or elsewhere,” with several provi- 
sions, amongst which there is no proviso that she 
shall come out again, does not prevent the licensee 
coming out again with a cargo, because that is a 
benefit incidental to the licenco & inseparable from 
it. A ship that has entered pro vious to the block- 
ade may only retire in ballast, or taking a cargo 
that had been put on board before the blockade. 

An American vessel coming from America with- 
out any knowledge of the blockade of Amsterdam, 
bringing a cargo for that port, came to Falmouth, & 


finding that the port of Amsterdam was under 
blockade petitioned for a licence, & obtained from 
the Govt, a licence to go to Amsterdam. The 
terms of the permission were “ to tho ports of the 
Vlie, Emden, Rotterdam, or elsewhere. ’ * The 
vessel was takon entering the Texel : — Held : a 
licence to go through the Vlie was not substantially 
violated by going through another passage, unless 
it was shown that it contained some specific prohi- 
bition as to other passages. — T he Juno (1799), 2 
Oh. Rob. 116. 

Licence not restricted by Order in 
Council.] — If a licence is obtained, giving a neutral 
wider scope than the exceptions & conditions in the 
Ords. in Council give, & not referring thereto, he 
may avail himself of privileges conferred by the 
licence, & is not confined by restrictions contained 
in those Ords. Where an Ord. in Council legalised 
exportation of colonial produce by neutrals clearing 
out from England unaer such regulations as His 
Majesty should think fit to prescribe, which should 
bo proceeding direct to the port specified in their 
clearance, & the licence authorised the vessel to 
proceed to Sweden or any port in the Baltic, though 
the clearance obtained named only Gottenburg : — 
Held : the licence, not being founded on the Ord. 
in Council, but on the general power of the Crown, 
authorised the vessel to proceed to Pillaw, a port in 
the Baltic. — S pitta v. Woodman (1810), 2 Taunt. 
416 ; 127 E. R. 1139. 

Annotations : — Mentd. hell v. Hobson (1812), 10 East, 210 ; 
Ilorneyer v. Lushirncrton (1812), 15 East, 40 ; Longhorn 
v. nardy (1812), 4 Taunt. 028 ; Nonnen v. Reid, Nonncn 
v. Kettle well (1812), 16 East, 176 ; Hellish v. Allnut b 
(1813), 2 M. & S. 106; Rickman v. Carstairs (1S33), 5 
B. & Ad. 651 ; Carr v. Montellore (1864), 5 B. & S. 4<>8 ; 
Joyce v. Realm Insco. (1872), L. R. 7 Q. B. 580 ; Wells, 
Fargo v. Pacific Insco, (1872), 2 Asp. M. L. C. 111. 

512. Return to port of departure — Return to 
intermediate port.] — A voyage was insured from 
Bordeaux to London, warranted with a British A 
French licence. The ship had previously sailed 
from Dantzig to London & thence to Bordeaux 
with a French licence, which authorised that voyage 
& further allowed her to load at Bordeaux fot* the 
destination of the port from which she departed ; — 
Held : (1) the port of departure was the porf of 
original departure at commencement of the voyage, 
& the French licence did not cover the voyage from 
Bordeaux to London ; (2) tho warranty was not 
complied with, & the assured could not recover on a 
policy for the voyage. — Evertii v. Tunno (IS 17), 
1 B. & Aid. 1 12 ; 106 E. R. 53. 


Part V. — Acquisition of British Nationality. 


Sect. 1 . — DENIZATION. 

513. Power to grant.] — The King can grant 
letters patent of denization to whom <fc how many 
he will ; A this power to make aliens born sub j ects 
of the realm, A capable of inheriting the lands of 
England as natural-bom subjects, is a point of 
high prerogative & cannot be severed from the 
Grown A vested elsewhere. — Calvin’s Case 
(160S), 7 Co. Bop. la; 2 State Tr. 559; Moore, 
K. B. 790 ; Jenk. 306 ; 77 E. B. 377. 


Annotations : — Reid. Lyons Corpn. v. East India Co. (1836) 
1 Moo. I rid. App. 175, l*. C. Mentd. R. v. Hampden (1637) 
3 State Tr. 826; Collingwood v. Pace (1661), O. Bridg 
410 ; Han by v. Scott (1663), 1 ICeb. 361 ; Anon. (1678) 
Freem. K. 13. 249 ; R. v. Tucker (1692), 1 Ld. Kaym. 1 
R. v. Knowles (1693), 12 Mod. Hep. 55 ; Owen v. Saunderi 
(1696), 1 Ld. Raym. 158 ; Clayton v. KInaston (1697) 
1 Ld. Ruym. 419 ; Scot v. Schawrtz (1739), 2 Com. 677 
Omychund v. Barker (1745), 1 Atk. 21; R. v. Cowlr 
<1759), 2 Burr. 834 ; Campbell r. Hall (1774), 1 Cowp 
204 ; Queen Caroline’s Claim to be Crowned (1821), 1 St 


Tr. N. S. 919, C. A. : Ruding v. Smith (1821), 2 Hu*. Con. 
•371; Jepbson v. Uicra (1835), 3 Knapp, 130; Lane r. 
Bennett (1836), 1 M. & W. 70; Birtwhistlo v. Vardill 
(1840), 7 Cl. & Fin. 895, H. L. ; BrunRwick v. Hanover 
(1844), 6 Beav. 1 ; Taylor v. Best (1854), 14 C. B. 487 ; 
Kittson v. Stordy (1855), 3 Eq. Rep. 1039 ; Ex p. Ander* 
son (1861), 3 E. & E. 487 ; Ex p. Brown (1864), 5 B. & S. 
280 ; Low v. Routlodgo (1865), 1 Oh. App. 42, L .IJ. ; 
The Franconia (1876), 2 Ex. D. 63, C. C. R. ; Do Goer v . 
Stone (1882), 22 Oh. D. 243 ; Re Stepney Pctn., Isaacson 
v. Durant (1886), 17 Q. B. D. 54; Re Johnson, Huberts v. 
A.-G., [1903] 1 Ch. 821 ; Gibson r. Gibson, [1913] 3 K. B. 
379 ; R. v. Speyer, [19161 2 K. B. 858, C. A. ; Bowman v. 
Secular Soo., [1917] A. C. 406, H. L. ; Tingley r. Mtlller, 
[1917! 2 Cli. 144, G. A. : R. v. Fraud*, [ 1918 1 1 K. B. 617 ; 
Kod-iquez v. Speyer (1918), 119 L. T. 409, H. L. 

514 . __ — Retrospective effect.] — An alien, resi- 
dent in England, purchased an equitable interest 
in freehold lands, & also a lease for a long term of 
years, & afterwards obtained letters of denization, 
which in terms conferred upon him, not only the 
power of acquiring lands in future, but of retaining 
& enjoying all lands he had theretofore acquired ; 
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— Held: (1) the Crown was entitled to make the 
grant retrospective ; (2) the grantee could devise 
the freehold & chattel interest in land he had pur- 
chased previous to the grant of letters of denization. 
— Fourdrin v. Gowdey (1831), 3 My. & K. 383 ; 
3 L. J. Oh. 171 ; 40 E. It. 140. 

Annotations; — Distd. & Expld. ])u Hourmelin v. Sheldon 
(1839). 1 Beav. 79. In Fourdrin v. Gmvdey Sir John 
Loach held that aliens could no more take an interest in 
land than the land Itself ; he must have meant to use the 
word 44 hold " instead of the word 44 take,*’ because it is 
clear that aliens may take land, though they cannot hold 
it against the King (Lord Langdalk, M.R.). Consd. 
Barrow t?. Wadkin (1857), 24 Beav. 1. Mentd. A.-G. v. 
Southgate (1842), 12 L. J. Cli. 147; Boughton v. Bough ton. 
Boughton v. James (1848), 1 H. L. Cas. 400, H. L. ; Fairer 
v. Park (1876), 3 Ch. 1). 309. 


Sect. 2. — ANNEXATION OR CESSION TO 

CROWN. 

See Nos. 10 — 13, ante. 


Sect. 3. — NATURALISATION. 

Sec note, p. 121, ante . 

515. Effect.] — Naturalisation puts aliens in the 
.same condition as if born here, though it does no 
more (Hale, C.B.). — Colltn«wood v. Pace (1064), 
1 Vent. 413 ; 80 E. K. 202, Ex. Ch. 

Annotations : — Refd. l)oe d. Duroure v. Jones (1791), 4 
Term Rep. 300 ; K. v. Manning (1849), 2 Car. & Kir. 887, 
C. C. R. ; R. v. Speyer, 1 1910] 2 K. B. 858, C. A. Mentd. 
Bluckborough v. Davis ( J 701 ), 1 P. Wins. 41; Thornby 
r. Fleetwood (1720), 1 Stra. 318 ; Cowper v. Cowper 
(1734), 2 P. Wins. 720 ; Scot v. Schawrtz (1739), 2 Com. 
077 ; Evelyn v. Evelyn (1753), Ainli. 191 ; Ferrer’s Case 
(1760), 2 Eden, 373 ; Doe U. Winter v. Perratt (1826), 5 
B. <Sc C. 48 ; Lyons Corpn. v. East. India Co. (1836), 1 
Moo. Ind. App. 175, P. ; Birt whistle v. Vardill (1840), 
7 Cl. & Fin. 895, D L. ; Doc d. Winter v. Perratt (1843), 
9 Cl. & Fin. 606, H. L. ; Kittson v. Stordy (1855), 3 Eg. 
Kep. 1039 ; Moggleton v. Barnett (1856), 1 II. & N. 282 ; 
Kyunaird v. Leslie (18G6), L. R. 1 C. P. 389 ; Do Geer v. 
Stone (1882), 22 Cli. D. 243; lie Hawkins, Exp. Official 
Receiver, U892] 1 Q. B. 890, C. A. 

516. . ] — A person naturalised becomes i o all 

intents A purposes a British subject ; & the propo- 
sition is not impugned by the circumstance that in 
Naturalisation Acts certain disqualifications are 
sometimes introduced, because it is competent for 
the legislature to impose disqualifications indi- 
vidually on British subjects which do not apply 
generally to subjects of Great Britain. But there 
is no instance in which the characters of an alien 
A a British subject are united. — It. v. Manning 
( 1840), 2 Oar. <& Kir. 887 ; 1 Den. 407 ; 7 State 
Tr. N. S. 1029 ; T. k M. 155 ; 19 L. J. M. C. 1 ; 13 
J. P. 715; 13 Jur. 002 ; 4 Cox, C. C. 31, O. 0. B. 


Annotations : — Mentd. R. v. Faderman (1850), 3 Car. & Kir. 
353, C. C. R. ; Exp. Newton (1855), 3 C. L. R. 1122. 

517. -.] — An alien, domiciled & naturalised 
in England, is subject to the same disabilities as a 
natural-born subject. He is incapable of con- 
tracting a marriage which would have been void 
if contracted by a natural-born subject, although 
valid by the law of his domicil of origin, & by the 
lex loci contractus. 

A., a native of Marburg in the Electorate of 
Hesse Cassel, domiciled in England, married in 
1835, & in 1830 was naturalised by Act of Parlia- 
ment. In 1841 he made his will. His wife having 
died, he went to Frankfort in 1840, & there married 
a sister, by the half-blood, of his deceased wife, 
with a view to subsequent residence in England, 
such marriage being valid by the law of Frankfort, 
& of Hesse Cassel. Soon after his second marriage 
he returned to England, where he died in 1856, 
never having since its acquisition abandoned his 
English domicil : — Held : A.’s second marriage was 
rendered void by Marriage Act, 1835 (c. 54), s. 2, & 
did not revoke his will. — M ette v. Mette (1859), 
1 Sw. & Tr. 410 ; 28 L. J. P. & M. 117 ; 33 L. T. O. S. 
139. 

Annotations Consd. Sottomayer v. Do Barros (1879), 5 
T. D. 94. Distd. Ogden v. Ogden, [1908] P. 46, C. A. 
Consd. Chetti r. Ckctti, [1909] P. 67. Mentd. lie Martin, 
Loustalan v. Loustalan, [1900] P. 211, C. A. 

518. Naturalisation Act, 1870 (c. 14) — 
Retrospective effect.] — Held : s. 2 of the above Act 
was not retrospective. — S harp v. St. Sauveur 
( 1871), 7 Ch. App. 343 ; 41 L. J. Ch. 570 ; 26 L. T. 
142 ; 20 W. R. 269, L.C. 

Annotations: — Folld. De Geer r. Stone (1882), 22 Ch. I). 
243. Distd. Perry v. Karnes, Salaman v. Eunice, Mercers* 
Co. v. Karnes (1891), 60 L. J. Ch. 345. Folld. It e Grim- 
thorpo, Beckett v. Grimthorpe, 11908] 1 Ch. 666. 

519. Partial naturalisation.] — The 

usual qualified certificate of naturalisation under 
the above Act effects only a partial, not a complete 
naturalisation ; so that a Frenchman, in taking out 
such a certificate, does not thereby lose his status 
as a French subject, since by the French law he can- 
not be completely naturalised in a foreign country 
except by the authority of the French Govt. — 
He Bourgoise (1889). 41 Oh. T). 310, 318 ; 00 L. T. 
553 ; 37 W. R. 503 ; 5 T. L. R. 303, C . A. 

Annotation : — Distd. lie Cbatard s Scttlmt. Trusts (1899), 08 
L. J. Ch. 350. 

520. Colonial naturalisation.] — M., a Ger- 
man by birth, settled in Australia in 1878, & carried 
on business there until 1909. In 1908 a certificate 
of naturalisation was granted to him under Com- 
monwealth of Australia Constitution Act, 1900, by 
the Commonwealth of Australia. In 1909 M. 
came to England, & resided & carried on busi- 
ness here after that date. In Dec., 1917, a charge 
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516 i. Ejfect — Not retrospective.] — A 
municipal councillor was an alien at the 
time of his election as such & at the 
time of the issue of a w rit of quo warranto 
to deprive him of the office, on the ground 
that ho w'as not a British subject : — 
Hell : he could not, by becoming 
naturalised pendente litc , obtain the 
discharge of the writ, naturalisation 
not having a retroactive effect. — 
Campkau v. Groshoillot (1900), Q. R. 
17 ; 8. C. 116. — CAN. 

518 i. Naturalisation Act , 1870 

(c. 14) — Aliens Act, 1908 — Infants Act, 
1908 — Adopted child of naturalised alien.] 
— Resp., who was born in Germany of 
German parents, had been there adopted 
according to Gorman law by a German 
subject, who married resp.’s mother & 
came with her & the child to New Zea- 
land, & was there naturalised. Both be- 
fore & after the naturalisation resp. lived 


during his minority with his adoptive 
father & his mother in Now Zealand. 
Petitioner, who married resp. in New 
Zealand, prayed for a dissolution of 4 the 
marriage on the ground of desertion : — 
Held: (1) Aliens Act, 1908, s. 12, did 
not extend to parentage other than 
natural parentage, & Infants Act, 1908, 
s. 21, only applied to adoption in New r 
Zealand under that Act; (2) the 
marriage of resp.’R mother to a man who 
afterwards became naturalised in New 
Zealand did not affect the position ; 
(3) reap, remained a German subject, & 
by virtue of Naturalisation Act, 1870, 
s. 10 (1), & Aliens Art, 1908, s. 11, 
petitioner’s status was the same.-— 
Mahkmann v. Masemann (1917), N. Z. 
L. R. 769. — N.Z. 

520 f. Colonial naturalisation — 

Ineffective outside territory ] — Letters of 
naturalisation issued in a colony have 
no extra-territorial validity. 


The “ certificate ” mentioned in 
45 Viet. No. 1 1, b. 10, is not a certificate 
of naturalisation. — Ex p. Lau You Fat 
( 1888), 9 N. S. W. Adm. 269.—AUS. 

q. Alien enemy applicant.] — An 
alien enemy quietly pursuing his 
ordinary avocation in Canada may 
apply for naturalisation . — lie Hkrzfeld 
(1914), Q. R. 46 8. C. 281. — CAN. 

r. 31 Viet. c. 06 — Application to 
prevent issue of certificate— -Oroumls of 
objection overruled.] — Re Webster 
(1870), 7 C. L. J. O. S. 39.— CAN. 

s. Certificate — Filing <$' read- 
ing.] — The certificate required by s. 5 
of the above Act must be both filed & 
openly read in ct. on the first day of the 
term. — Ex p. Dow r , 2 P. & B. 302. — 
CAN. 

signed.] — 

The certificate required by s. 4 (3) of the 
above Act respecting aliens & naturalisa- 
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Aliens. 


Sect. 3. — Natural is ation. Part I y /.] 

was brought against M. that he had failed to 
register himself in accordance with Aliens Restric- 
tion (Consolidation) Ord., 1016. For the defence 
it was cont ended that M. was not an alien, but the 
magistrate convicted him : — Held : the conviction 
was right, for although an alien might obtain a certi- 
ficate of naturalisation in one part of His Majesty’s 
dominions, it was not a necessary consequence 
that the naturalisation had any effect elsewhere, 
A: wherever the certificate had no effect there the 
person to whom it had been granted still remained 
an alien. — K. v. Franc is, Ex p. Markwald, [101<S] 
1 K. B. 617 ; 87 L. J. K. B. 620 ; 118 L. T. 502; 82 
J.P. 184 ; 31 T. L. R. 273; 16 L (1, R. 219. 

521. Married woman.] — The foreign wife of a 
British subject is not entitled to compensation for 
the loss of her separate property, under a treaty 
providing such compensation for British subjects, 
unless she has herself acquired a domicil in Groat 
Britain at- the time of her loss : for a Frenchwoman 
becomes in no way a British subject by marrying 
an Englishman. — Du Boren ft (Marquis) r. Claims 
on Francis Comrs., He Conway's (Countess) 
Case (1834), 2 Knapp, 364 ; 3 State Tr. N. S. App. 
1281; 12 E. R. 522, F. C. 

Annotation : — Consd. l)e Wall’s Case (1848), C Moo. P. C. C. 

216, P. C. 

522. Naturalisation Act, 1844 (c. 66). 1 

— A testatrix horn at Smyrna of Dutch or 
Russian parents, residing there under the protec- 
tion of the Dutch Consulate, married a British 
subject, who, though residing abroad as consul A 
for purposes of trade, retained his British domicil. 
After lus death she continued to reside during the 
remainder of her life in the Levant, A made a will, 
disposing of property in England, in the English 


form : — Hold : primd facie she was entitled to be 
considered a British subject, having become so 
by marriage, A having done no act whereby she 
divested herself of the character so acquired. — 
Gout r. Zimmerman (1847), 5 Notes of Cases, 440 ; 
9 L. T. O. S. 412. 

523. — .] — A native-born Irishman, a 

British subject , married a French woman domiciled 
in France. They resided in France till the break- 
ing out of the French revolution, when they emi- 
grated to Germany. The wife died in her hus- 
band’s lifetime without having ever come within 
the territory of Great Britain : — Held : she did not 
by her marriage become a British subject, as at 
common law while she remained abroad she was 
not within allegiance of the Crown of England ; 
(2) s. 1 6 of the above Act, by which an alien woman, 
married to a natural-born subject, was naturalised, 
was not a declaratory Act. — De Wall’s (Count) 
Case (1818), 6 Moo. J\ C. C. 216 ; 6 State Tr. N. S. 
1 125 ; 12 Jur. 145 ; 13 E. R. 666, V. C. 

524 . — — — — Naturalisation Act, 1870 (c. 
14).] — Jaffe v. Keel, No. 27, ante. 

Infant .]- -See Nos. 9, 26—28, ante . 

525. Private Act — Construction — Retrospective 
effect.] -An alien, devisee in trust to sell, joined in 
a conveyance, A afterwards obtained an Act of 
Naturalisation, by which it was declared lie was 
‘‘ from thenceforth naturalised,” A should be A was 
enabled “ to ask, take, have, retain, A enjoy, etc., 
all lands which he might or should have by pur- 
chase or gift of any person or persons whatsoever ” : 
— Held : the Act did not operate to confirm the 
title of the purchaser under a conveyance previously 
made, although apparently it would have enabled 
the alien to hold land of which he continued seised. 
- -Fish r. Klein (1817), 2 Mer. 431 ; 35 E. R. IDOL 
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526. General rule —Natural-born subject Sepa- 
ration of Crown.] -Naturalisation due A vested by 
birthright cannot by any separation of the Crown 
afterwards be taken away ; nor he that was by 
judgment of law a natural subject at the time of 
his birth become an alien by such a matter ex ])ostf 
facto . — Calvin's Case (1608), 7 Co. Rep. la; 2 
State Tr. 559 ; Moore, K. B. 790 ; Jenk. 306 ; 77 
E. R. 377. 

Annotations Held. Thomas i\ Sorrel (1(572), 3 Keb. 143 ; 
Tingle y r. Muller, [10171 2 Ch. 141, C. A. Mentd. Parlia- 
ment in Ireland, Case of (1(513), 12 Co. Rep. lit) ; JL r. 
Hampden (1637), 3 State Tr. 82(5 ; Collingwood v. Pace 
(1661), O. Bridg. 41U ; Man by r. Scot (1663 ), 1 Keb. 361 ; 


Anon. (K>78), Frecm. Iv. 0. 2411 ; R. v. Tucker (161)2), 
4 Mod. Rep. 162 ; K. r. Knowles (10!)3), 12 Mod. Rep. 55 ; 
Podding! on r. Kline (1695), 3 Lev. 431 ; Owen v. Saunders 
(161)6), 1 lid. Kayiu. 158; Clayton v. Kiiiuston (1697), 
1 Ld llaym. 419 ; Seot r. Schawrtz (1739), 2 Com. (57 7 : 
O in veil und v. Barker (1744). 1 Atk. 21 ; It. v . Cowle (1759), 



Moo. Ind. App. 175, I*. C. ; Birtwhistle v. Yard. 11 (1840), 7 



tion, must be signed by the* person who 
administers the oaths of residence & 
ftllieganee required by s. 4 (I), (2). — 
Re Dkzeteh (\n Alien), 20 N. B. R. 
2(57. — CAN. 

u. Naturalisation Act — Amendments 
of 1903— Fitness of ujiplicant — Duty 
of judyeA -The judge, upon opposi- 
tion filed, or objection taken iu open 
et. to the grantiug of the eertifieute, has 
power to take any necessary measures 
to satisfy himself as to the truth of the 
facts stated by appet., Sc of his fitness 
to become a British subject. — Re 
SvDD.rmo Malhltltio, 13 jj. C. R. 417. 
—CAN. 

V. A)>plic(tli<ni for certificate — 

Form D. J — Upon an application to u 
District Ct. Judge under the aho\o Art 
for a certificate of naturalisation, si riel 
compliance with form B. iu the schedule 
thereto is required. The direction as to 
the particulars to be inserted is impera- 


tive. Contents of certificate in form B. 
required by an alien who desires to be 
naturalised in Alberta. — lie Cauulak 
(1911), 19 W. L. R. 171 ; Alta. L. K. - 

CAN. 

w. lirifish Columbia Naturalisation 
Act , 8 *. 13, 14. 15, 19— When iirantrd 
under.] — lie Fvkuk ui Aim (B. C.) 
(1909), 9 \V. L. R. 652.— CAN. 

x. Naturalisation Act, li. >S\ 

1906 (r. 77). s. 19— Duty of judyr.]— Re 
CfMoNiAN (1915), 8 O. \V. N. 44 8 ; 31 
O. L. R. 129 ; 23 D. L. It. 363.— CAN. 

y. (Jath of ullryiance — Certificate as 
evidence.) — The eertifieute of a eoinr. 
for ad ministering the oath of allegiunec 
is evidence, after his death & that of the 
party taking the oath, that such oath 
was administered. — Doe d. MoFahlane 
r. Lindsay, Dra. 123. -CAN. 

z. Duties of justice administer- 

-Ministcrial, not judicial.] — Aliens 


had taken the oaths of allegiance, etc., 
before a justice of the peace of u town, 
which oaths were administered to them 
in a township, but within the same 
county : - Held : under Allen Act, 34 
Viet. e. 22, s. 2, the justice of the peace, 
in administering the oaths, was acting 
ministerially Sc not judicially, Sc the 
oaths were properly administered. — 
Johnson’s Vote, Lincoln (ITtov.) 
(1877), H. K. C. 500. — CAN. 

a. Duties of naturalisation officials — 
Ministerial , not judicial. J — In Canada, 
the comr. who receives a petition for 
naturalisation, oaths of allegiunec. Sc 
examines petitioner, the judge who 
orders the reading of the certificates 
given by the comr. Sc orders their in- 
scription in a register, & the ct. which 
atiixes its soil to the certificate of 
naturalisation, discharge administrative 
Sc not judicial duties. — tie Hekzfeld 
(1911), Q. R. 46 8. C. 281.— CAN. 
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280 ; Low v . Routledgo (1865), 1 Ch. App. 42, L..TJ. ; The 
Franconia (1876L 2 Ex. I). 63, C. C. R. ; Re (Jeer v. Stone 
(1882), 22 Ch. I). 243 ; Re Stepney Petu., Isaacson v. 
Durant (1886), 17 Q. B. D. 54 ; Re Johnson, Roberts v. 
A.-G., [1903] 1 Ch. 821 ; Gibson v. Gibson, [1913] 3 K. B. 
379 ; It. v. Speyer, [1916] 2 K. B. 858, C. A. ; Bowman r. 
Secular Soc., [1917] A. C. 406, H. L.; R.r. I- rands, [1918] 

1 K. B. 617; Rodriquez v. Speyer (1918), 119 L. T. 409, 
il. L. 

527. Naturalisation or employment 

abroad.]- -Prisoner, indicted for treason, had been 
educated in France, where lie had spent his riper 
years in employment, A had held a commission 
from the LYenc-h king: — Held: (1) where prisoner 
contends that he was born outside the King’s 
dominions, the burden of proving this lies upon 
him ; (2) it is not in the power of any private sub- 
ject to shake off his allegiance, A to transfer it to a 
foreign prince, nor is it in the power of any foreign 
prince, by naturalising or employing a subject of 
Great Britain, to dissolve the bond of allegiance 
between that subject A the Crown. — Macdonald's 
Case (1740), 18 State Tr. 857, at p. 8(H) ; Fost. 59, 
at p. 00. 

Annotations : — Mentd. R. i\ Whiley (1810), 1 Car. A Kir. 
150 ; Know’ldcn v. R. (1864), 5 B. & S. 532 ; Re Stepney 
Pctn., Isaacson r. Durant (1886), 17 Q. B. D. 54. 

528. -.] — Held: a natural-born subject 
of Great Britain admitted a citizen of t-lie United 
States of America, either before or after the declara- 
tion of American independence, might be con- 
sidered as a subject of the United States so as to 
entitle him to trade to the East Indies under the 
treaty confirmed bv 27 Geo. 2, c. 97.- Marryat r. 
Wilson (1799), 1 Bos. A P. 420; 120 E. R. 992, 
Ex. Uli. ; a ffy. 8 Term Pep. 21. 

Annotations : - Consd. & Expld. Bell r. Reid, Bell v. Duller 
(1813). 1 M. Sc S. 726. Consd. The Matchless (1 822), 1 
Hug. Adni. 97. Refd. The Indian Chief (1801 ), 3 Ch. Rob. 
12, 21 ; The Recovery (1807), 6 Ch. Rob. 311 ; CToker v. 
Hertford (1844), 4 Moo. P. C. C. 339, V. C. Mentd. .Sewell 
r. Royal Exchange Asset*. (1813), 4 Taunt. 856. 

529. Abjuration of allegiance Effect.] 

— The abjuration by a British subject- of his allegi- 
ance to the Grown A the promise of obedience to a 
foreign State, although if might have rendered him 
liable to the penalty of high treason, did not ope- 
rate as a renunciation of nationality so as to dis- 
qualify his children from inheriting by virtue of 
British Nationality Act, 1720 (c. 21). — Fitch v. 
Weber (lsi7), 0 Hare, 51 ; 17 E. .1. Ch. 73; 10 
E. T. <>. S. 281 ; 12 ,Tur. 70 ; 07 E. B. 1077. 

Annotation : -- Refd. Re Bourgoise (1889), 41 Ch. D. 310, C\ A. 

530. — - — - — — .] — By the law of 

England a natural-born subject cannot put off his 
allegiance, but lie may take upon himself the duty 
of allegiance to another State by becoming natura- 
lised there, although he may be embarrassed by the 
conflicting duties of a double allegiance. — M ette 
v. Mette (1859), 1 Sw. A Tr. 410 ; 28 L. J. P. A M. 
117 ; 22 E. T. (). 8. 129 ; 7 W. 11. 512. 

Annotations : -Consd. Ogdon v. Ogdon, [1908] P. 46, C. A. 
Refd. Hottomayer v. Do Burros. 118991 5 I*. D. 94 ; Chctti 
v. Chotti, [1909] P. 67. Mentd. Re Martin, Loustalan v. 
Loustuluu, [J900J P. 211, C. A. 

531. Loss of territory by treaty.] — The 

attempt to maintain the proposition, as applied to 

PART VI. 

529 i. (leneral rule — Natural-torn sub- 
ject — Abjuration of allegiance — 

A parson by birth a British subject, who 
lias renounced, his allegiance & becomo 
the subject of a foreign State, being an 
alien, has no status as a petitioner, 
although on the voters’ list. — Sorm 
Ontario (Pnov.), IS C. L. T. Oco. N. 

221. — CAN. 

631 i. — - Loss of territory by 

treaty. 1 — Ifcbl : the American treaty 
dissolved nil connection with the sub- 
jects of the United States. 8: persons 
horn there under the King’s allegiance 
were not entitled to the privileges of 


the United States of America, that the character of 
a natural- born subject of the Crown of Great Britain 
is indelible, & that he cannot become an alien ex 
post facto , is to deny the validity of the declaration 
of independence, as recognised by the treaty be- 
tween the Crown of England A the inhabitants of 
the United States A sanctioned by Act of Parlia- 
ment A the law of nations. All the inhabitants of 
those States, although born subjects of the king of 
Great Britain, by continuing to be inhabitants, 
that is, by continuing to reside permanently A for 
the rest of their lives in those States after the 
Treaty of 1783, became A were citizens of the 
United States A ceased to be British subjects 
(Stuart, V.-C.). — Kittson r. Sturdy (1855), 3 
Sm. A G. 230 ; 3 Eq. Hop. 1839 ; 25 E. T. O. S. 
315 ; 1 Jur. N. S. 771 : 3 W. K. 027 ; 05 E. 11. 037. 

Annotations : — Mentd. Barrow r. Wadkin (1857), 24 Beav. 1 ; 

Sharp v. St. Suuveur (1871), 7 Ch. App. 343, L.C. 

532. Naturalisation Act, 1870 (c. 14)— Volun- 
tary naturalisation in foreign State.] — T., who was 
bom in England, went/ abroad in 1810, A while 
abroad had a son, who claimed to be his only legiti- 
mate child. T. went to Switzerland in 1842 A ac- 
quired a Swiss nationality, without being required 
to renounce his English nationality, which in the 
then state of English law lie could not have done 
effectually. He could have relinquished his Swiss 
nationality with the consent of the cantonal 
authorities, but never did so. lie ultimately went 
to France where he died in 1878, having by his will 
left his property away from his son to deft-. By the 
Swiss law, the son, if legitimate, was entitled to 
nine-tenths of the property as his compulsory por- 
tion, but deft.’s contention was that be was illegiti- 
mate. By virtue of a treaty between France A 
Switzerland, right of succession to propert y of Swiss 
subjects dying in France was regulated according 
to the law of their nationality. The Swiss Ut. de- 
cided in favour of the son’s legitimacy, A declared 
him entitled to nine-tenths of the property. In an 
action brought here to enforce the Swiss judgment : 
— Held : (1 j s. 0 of the above Act applied to testa- 
tor, who was at his death a Swiss, not a British 
subject; (2) the Zurich Ut. had, according to the 
law of his domicil, jurisdiction to decide on the 
right of succession to his estate. A- the ct. was 
bound by the 'decision of the Swiss Ut . — Rc Tru- 
FORT, Tr AFFORD v. Blanc (1887), 3(4 Uh. 1). BOO ; 
57 L. J. Uh. 135 ; 57 E. T. 074 ; 30 \V. It. 103 : 3 
T. E. K. 798. 

Annotations: — Refd. Re Martin, Loustalan r. Loustalan. 

119001 1*. 211, C. A. Mentd. Pemberton r. Hughes, [18991 

1 Ch. 781, (J. A. ; Re Bounefoi, Surrey v. Perrier, 1912] 

P. 233, U. A. 

533. Applicability in time of war.] — 

The above Act, s. 0, does not empower a British 
subject to become naturalised in an enemy State 
in t ime of war. The act of becoming naturalised 
in such circumstances is in itself an act of treason. 
A it is no defence to an indictment for treason for 
subsequently joining the military forces of the 
enemy.— K. v. Lynch, [1903] 1 K. B. 441 ; 72 
L. J. K. B. 107; 88 E. T. 20; 07 J. 1*. 41; 
51 W. R. 019 ; 19 T. L. R. 103 ; 20 Uox, U. U. 408. 

I*e recognised as a member of the famllv 
of nations must be one in which there 
Inis been habitual obedience by it-H 
subjects to superior authority. A a 
power of enforcing obedience to the 
laws, A the observance of the demands 
of international law. Samoa is not an 
independent State. Where the (Town 
has by Ord. in Council declared what is 
A what is not to be recognised us a 
foreign State, the cts. of the Empire 
must take their direction from the 
Crown, A. the question in such case is 
not one to be determined by a jtirv. — 
Hunt v. Gordon, 2 N. Z. L. It. IOC).— 
N.Z. 


British subjects. — The Providence 
(1810), Stewart, 186.— CAN. 

Rffect.] — 532 i. Naturalisation Act , 1870 (r. 14) 

— Voluntary naturalisation in foreign 
state. ] — Samoa is not a civilised State 
within 8. 6 of the above Act, in which a 
British subject can become naturalised, 
A so lose Jiis British allegiance. — Hunt 
r. R. (No. 2) (1882), lUlal 59.— FIJI. 

532 ii. .] — By the term 

“ foreign State,” in s. 0 of the above 
Act, must be understood a civilised 
State. A British subject w T ho seeks to 
renounce his natural allegiance must 
come under some equivalent social A 
nutionul restraint. A State such as can 
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Annotation *: — Consd. I?, v. Middlesex Rcgt., 119171 2 K< B- 

129. Mcntd. K. v. Casement (1910), 115 L. T. 267. 

534. British Nationality & Status of Aliens Act, 
1914 (c. 17) — Declaration of alienage — Eifect on 
liability under Military Service Acts.] — K. was 

nineteen years of age, unmarried, A ordinarily 
resident in Great Britain, A was bom in London. 
Ilis father A mother were both German subjects, 
the father being resident in Germany : — Held : a 
British subject born of alien enemy parents A in 
fact resident in the United Kingdom, though still a 
minor A his father was resident out of the country, 
was liable to military service during his minority 
under Military Service Act, 1910 (c. 104), s. 1 (1 ), al- 
though when of full age he would be entitled to make 
a declarat ion of alienage under s. 14 (1) of the above 
Act of 1914. — Sawyer v. Kropp (1910), 85 L. J. 
Iv. B. 1440 ; 115 L. T. 232 80 J. P. 327; 32 
T. L. B. 050 ; 00 Sol. Jo. 050 25 Cox, C. C. 474 ; 
14 L. G. K. 989. 

535. — .] — A man of Dutch parent- 

age bom in England, A, therefore, a British subject, 
A at same time by the law of the Netherlands, a 
neutral State, a Dutch subject, to whom Military 
Service Acts, 1910 (c. 104 A (Session 2) c. 15), apply, 
cannot by making a declaration of alienage under 
s. 14 (1) of the above Act of 1914, after he has been 
charged with failure to present himself for military 
service, renounce his British allegiance A so 
acquire a defence to a diarge of being an absentee. 
— Ye cut v. Taylor (1917), 110 L. T. 440; 81 

J. P. 199 ; 33 T. L. It. 317 ; 15 L. G. It. 491 ; 25 
Cox, C. C. 084. 

Anrutati ,n : — Refd. Gschwiiid v- Huntington, f 191 8 1 2 K. II. 

420. 

536. -.] — Besp., who was born in 
England in 1892, was the son of Swiss parents. 
The parents had never been naturalised in the 
country, but had lived mainly in England. With 
the exception of two or three years during infancy, 
resp. had resided continuously in England. ltesj>. 
was called up for military service under Military 
Service Act, 1 910 (c. 104). A was deemed to have 
been enlisted & transferred to the reserve on Oct. 1, 
1910. On Oct. 13, 1 910. resp. made a declaration of 
alienage under s. 14 of the above Act of 1914, A 
Ha* declaration was returned to him by the Home 
Ollice as registered on Jan. 10. 1917. Upon being 
called up for service for Oct. 27, 1917, lie failed to 
present liimsolf A proceedings were taken against 
Ixim. The justices were of opinion that resp. was 
not liable for military service as lie had made a de- 
claration of alienage, A dismissed the charge : — 
Held : the justices had arrived at a wrong conclu- 
sion, as, where a man had a dual nationality A was 
once deemed to have been enlisted in the British 
Army under Military Service Acts, if he was in all 
other respects liable for service, lie could not escape 


Part VII. — Re-admission 

539. Settlement in foreign colony during British 
occupation & cession of colony — Jus post liminli.] — 

Several persons who had settled in the Dutch 
colonies in the course of the war prior to 1803, 
during the time they were in British possession, 
claimed property taken before hostilities on a voy- 
age from the Dutch colonies to Holland : — Held : 

(1 ) there was a presumption that those who went 
out during the time of British possession did so on 


his liability to military service by subsequently 
making a declaration of alienage under the above 
Act of 1914. — Dawson v. Meuli (1918), 118 L. T. 
357 ; 82 J. P. 99 ; 16 L. G. K. 308. 

Annotation : Refd. Gseliwind i\ Huntington, [1918] 2 K. B- 

420 

537. -.] — Applt. was born in 
Great Britain of parents who were natural- born 
Swiss subjects, A by Swiss law acquired the 
citizenship of his father. In 1908 he registered his 
birth in Switzerland A thereby notified his claim 
to that citizenship. In 1911 he was called up for 
service in the Swiss Army A served therein for 
sixty-seven days in 1912, twenty-two days in 
1913, A one hundred A twenty -three days 
between Aug. A Dec., 1914, having been mobi- 
lised shortly after the outbreak of the Euro- 
pean war. In 1913 he attained the age of twentv- 
one years. He came within the operation of Mili- 
tary Service Act, 1916 (c. 104), on Mar. 2, 1916, 
the “ appointed date ” under that Act, A on Apr. 4, 
1917, he made a declaration of alienage, declaring 
himself to be a Swiss subject. After the outbreak 
of war he was always treated by the authorities 
as an alien : — Held : he was liable to perforin 
military service under Military Service Acts, since 
on Mar. 2, 1916, he had not done any “ voluntary 
A formal ” act within s. 13 of the "above Act of 
1914 so as to divest himself of his British nation- 
ality, A since, after that date, he could do nothing, 
cither by performing a “ voluntary A formal ” act 
under s. 13, or by making a declaration of alien- 
age under s. 14 ( I ) of that Act, to rid himself of 
his liability to serve. — Gsciiwind v. Hextixotox, 
[1918] 2 K. B. 420; 87 L. J. K. B. 977 ; 118 L.T. 
713; 82 J. P. 285; 31 T. L. H. 505. 

538. Applicability in time of 
war.]- -A natural- horn British subject, who was 
.also an Austrian subject, but who was resident in 
England, was in July, 1916, enlisted in the Army 
under Military Service Act, 1916 (c. 101), s. 1 (l). 
In Jan., 1917, he attained the age of twenty-one 
years, A made a declaration of alienage, A claimed 
thereby to have ceased to be a British subject A to 
be entitled to his discharge from the Army: — Held: 
a natural-born British subject, who is also a subject 
of an enemy State*, cannot in time of war make a 
declaration of alienage under s. 14 of the above Act 
of 1914, A cease to be a British subject, so as to be- 
come solely a subject of the enemy State. — B. r. 
Middlesex Kedimext (30th Battalion, Pom* 
max ding Officer), Hr p. Ereyderder, [1917] 2 

K. B. 129 ; 86 L. J. K. B. 943 ; 116 L. T. 237 ; 81 
J. P. 161 ; 33 T. L. B. 275 ; 61 Sol. Jo. 367 ; 15 

L. G. B. 327 ; 25 Cox, C. C. 607, C. A. 

Annotation ft : — Apld. Dawson r. Meuli (1918), 118 L. T. 357 ; 
Gsehwind v. Huntington, f 1918 J 2 K. D 420. Refd. Vecht 
v. Taylor (1917), 116 L. T. 446. Mentd. Stone v. Wood, 
[1917] 2 K. B. 885 ; Tingley v. Midler, [1917] 2 Ch. 144, 
U. A.; Morris r. Martin, [1918] 2 K. B. 892. 


to British Nationality. 

account of the British possession ; (2) the goods in 
question were shipped in time of peace A under 
the faith of a treaty ; (3) the proprietors were 
again restored to their British character A were 
redintegrated subjects of this country, A should 
have their jus post liminii A be allowed the pro- 
tection of British subjects. — The Diana (1803), 5 
Oh. Bob. 60. 
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Part VIII. — Immigration 

540. Right to refuse admission — No cause of 
action— International comity.] — An alien friend 
has no legal right, enforceable by action, to enter 
British territory. Refusal to permit an alien to 
land may be such an interference with international 
comity as to give rise to diplomatic remonstrance 
from the country of which he is a native, but it is no 
interference with his rights for which he can main- 
tain an action. — Musgkove v . Chun Teeong Toy, 

PART VIII. TABY, 21 S. C. 163 

c it> 

540 i. Right, to refuse admission — 

Chinamen . \ — A Chinaman coming: to 
New South Wales for the first time 
cannot bo excluded on payment of 
statutory poll-tax . — Ex p. Leung Kum 
(1888), 9 N. S. W. 250. — AUS. 

540 ii. -.] — Appet., a Chinese 

subject holding a certificate of exemp- 
tion under 45 Viet. No. 11, returned to 
New South Wales, in company with a 
number of other Chinamen, on board a 
vessel, which was allowed to enter the 
harbour &r. to come up to one of the 
wharves of the city. The police, how- 
ever, were, by order of the Govt., 
stationed on the wharf to prevent appet. 

& the other Chinamen from landing : — 

Held : the police, in acting “ under the 
authority & by the orders of the Govt, of 
the Colony,” wero restraining appet. of 
his liberty, & he must be discharged. — 

Ex p. Lo Pak (1888), 9 N. S. W. 221.— 

AUS. 

540 iil. .1 — A China mu n is 

entitled to land in New fcfoutli Wales on 
payment of £10 poll-tax. Any deten- 
tion of such Chinese by the authority of 
the Govt, on board ship after such 
tender is an illegal imprisonment. — 

Exp. Woo Tin (1888), 9 N. S. W. 493.— 

AUS. 

540 iv. Railway company en- 

titled to detain Chinese immigrants 
passing through Canada. -Wing Toy 
r . Canadian Pacific 11y. Co. (1904), 13 
B. C. R. 172.— CAN. 

540 v. Criminal undesirables .] — 

An inhabitant of Victoria, who had been 
convicted there of an offence punishable 
by imprisonment for twelve months, 
having within three years after the 
termination of his imprisonment come 
into Now South Wales, was convicted 
there of an offence under Influx of 
Criminals' Prevention Act (N. S. W. # 

No. 0 of 1903), e. 3 : — Held: the con- 
viction was bad. — H. r. .Smitheks, Exp. 

Benson (1912), 16 0. L. R. 99.— AUS. 

540 vi. British subjects born in 

United Kingdom — British North America 
Act , 1867 (c. 3 ).] — Held : the above Act 
vested in the Parliament of Canada 
sovereign power over immigration into 
Canada, including the right to exclude 
British subjects, not even excepting 
those born in the United Kingdom. — 

Re Munsui Singh (1914), 29 W. L. R. 

45 : 6 W. W. R. 1347 ; 20 B. C. R. 243. 

—CAN. 

540 vii. Certificated alien under 

Act 47 o/ 1902, a. 3.1 — Appet. entered into 
a contract in England with S., un alien, 
under which S. engaged to serve him on 
arrival In the Cape Colony at an ade- 
quate remuneration & for a reasonable 
period, & a certificate to that effect was 
given to S. by the Agent-General in 
terms of the above sect. On his arrival 
in thd Cape Colony the Govt, refused 
to allow him to land, whereupon appet. 
moved for an order compelling the 
Colonial Secretary to authorise such 
landing : — Held : as, independently of 
the Act, an alien had no legal right en- 
forceable by action to enter British 
territory. & as the Act conferred no such 
legal right on aliens, appet., as employer 
of 8., was not entitled to the order 
prayed for. — R aner t\ Colonial Secrl- 

J. — VOL. IX. 


and Expulsion of Aliens. 

[1891] A. C. 272 ; 60 L. ,T. P. 0. 28 ; 64 L. T. 378 ; 
7 T. L. R. 378, P. C. 

Annotation: — Extd. A.-G. for Canada v. Cain, Same v. 
Gilhula, [1906J A. O. 542, P. C. 

541. — — Or impose conditions.] — One of the 

rights possessed by the supreme power in every 
State is that of refusing to permit an alien to enter 
that State, to annex what conditions it pleases to 
the permission to enter it, & to expel or deport from 

14 C. T. R. 247 — (1913), 13 E. L. R. 132 ; 13 

D. L. It. 288 —CAN. 


540 viii. Alien having served in 

forces of Crown.] — L., an alien, served as 
a volunteer during the South African 
War. By virtue of such service lie was 
held exempt from deportation under 
Prohibited Immigrant Act. Thereafter 
he left the colony. Subsequently he 
returned in a German vessel & desired 
to land. The Colonial Secretary pro- 
hibited his landing on the ground that 
he was an undesirable alien : — Held : 
he was still an alien & not entitled to 
land in face of the Colonial Secretary’s 
prohibition . — Ex p. LIS (1906), 16 

O. T. R. 478.— S. AF. 


541 i. 


Or impose conditions .] — 


Held : 38 Geo. 3, c. 1, ss. 1, 3, was 
merely a local police regulation to place 
aliens under the eye & control of the 
Govt., & gave them no new rights or 
, privileges. — The Providence (1810), 
j Stewart, 188. — CAN. 

| a. Right to deport.] — Applt. was a 
! Kanaka labourer introduced into 
! Queensland under State Pacilic Islands 
Immigration Act (44 Viet. No. 17). A 
1 et. of summary jurisdiction, upon being 
satisfied that, a Pacific Island labourer, 
found in the Commonwealth before 
Dec. 31, 1906, & reasonably supposed 
not to bo employed under agreement, is 
not or has not been so employed for a 
month past, may order his deportation 
from Australia. Applt. was brought 
heforo a polico magistrate, who ordered 
Ids deportation under Federal Pacific 
Island Labourers Act, 1901, s. 8 : — 
Held : (1 ) the right to expel involved 
the right to do all things necessary to 
inako the expulsion effective, among 
i which was necessarily included the act 
; of deportation to the extent of the com- 
plete exclusion of the alien from the 
territorial borders of the State ; (2) the 
right of expulsion was not limited to 
ordering the deportation of the alien 
to the place whence ho came, but was 
general & unlimited, & could be exer- 
cised by the deporting State in whatever 
manner & to whatever place was neces- 
sary for effective deportation. — R ob- 
telmks v. Brknan (1906), 4 C. L. R. 
395.— AUS. 

b. Act 111. of 1864, s. 3.]— 

The above sect, gives the fullest power 
to the Govt, to order any foreigner to 
remove himself from British India. 
The Govt- is the solo judge of what is 
necessary for the peace & security of 
British India, &, if it acts in accordance 
with the letter of the Act, tbo ct. cannot 
inquire into the sufficiency of its reasons 
for so acting. — Alter Caufman v. 
Bombay Govt., I. L. R. 18 Bom. 636. — , 
1ND. 

i 

o. Deportation order — Ultra vires — 
Habeas corpus.] — Immigrants from , 
Hindustan, ordered to be deported : 
under Ords. in Council, which were 
ultra vires : — Held : entitled to bo dis- j 
charged, upon habeas corpus , from con- , 
finement under the deportation order. — , 
Re Narian Singh, 18 B. C. H. 506. — 
CAN. : 

I 

d. Form of order .] — An order j 

for deportation must show upon its 
face the jurisdiction of the officer 
making it.— Re Walbh, Collier & , 


e. .] — A deportation order 

stated that an alien had been de- 
ported because of lack of funds, in 
that he only had $21.50, "whereas he 
had In fact also produced three gold 
sovereigns to the immigration autho- 
rities, who paid no attention to them, 
& had a written contract of employment 
with a Canadian firm. The order also 
did not show jurisdiction in the officer 
making It : — Held : the order was bad. 
— Re Gardner (1913). 13 E. L. R. 147 ; 
12 D. L. R. 610— CAN. 

f. Chinese Immigrants Regulation 
Act , 1877 (41 Viet. No. 8), e. 3— 
44 Chinese passengers."] — The words 
** Chinese passengers ” in the above 
sect, mean all the Chinese passengers in 
course of transit. — Drake v. Thornton 
(1883), 1 Q. L. J. 159.— AUS. 

g. Immigration Restriction Act , 1887 
(61 Viet. No. 13) — Prohibited im - 
migran t — Onus of proof — Chin arm n 
class specially dealt with.] — Held : (1) the 
onus of proof, that accused was a 
prohibited immigrant within the above 
Act, lay upon the prosecution, & the 
onus was not on accused to show he 
was not a prohibited immigrant ; 
(2) the magistrate, having found thut 
accused was a Chinaman, could not 
find him to be a prohibited immigrant 
within the Act, because the Act did not 
apply to any persons of a class for whom 
provision had been made by law, & 
provision had been made by law for the 
immigration into Western Australia 
of Chinese. — Man Kit v. Sampson 
(1901), 3 W. A. R. 71.— AUS. 

h. Immigration Restriction Act , 1901 
{No. 17 of 1901), s. 3 {a)— Prohibited 
immigrant — Dictation test.] — In order 
to obtain a conviction under the above 
sect., it is essential that a passage of 
fifty words, neither more nor less, should 

, be dictated ; & where the officer stopped 
• after reading out ten words, being satis - 
j tied that the immigrant did not under- 
stand what was being read to him, & hud 
not attempted to write any of the ten 
j words so dictated : — Held : no offence 
i was committed. — Christie r. An Foo 
(1904), 29 V. L. R. 533.— AUS. 


k. 


— An officer of 


customs intending to put the dictation 
test to deft, as provided by the above 
sect, (as amended by Immigration 
Restriction Amendment Act, 1905, 
s. 4). told him ho would read the passage 
slowly & then, if deft, said lie could 
write it, he, the officer, would read it 
again slowly. The officer then read 
the passage slowly, deft, said that he 
could not write it, the passage was not 
read again, & the officer told deft, lie 
was a prohibited immigrant : — Held : 
ilio dictation test was not properly 
put so as to make deft, a prohibited 
immigrant. — Potter v. Minahan 
(1908), 7 C. L. R. 277.— AUS. 


1 . 


Persons already domi- 


ciled.] — Immigrants restricted from 
entering Australia do not include per- 
sons already domiciled there as British 
subjects. Bemble : there is no Austra- 
lian nationality aH distinguished from 
British nationality, so as to limit the 
power of the Commonwealth under the 
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the State, at pleasure, even a friendly* alien, especi- 
ally if it considers his presence in the State opposed 
to its peace, order, & good govt., or to its social or 
material interests. — A.-G. fob Canada v. Cain, 
Same v. Gilhula, [1906] A. C. 542 ; 75 L. J. P. C. 
81 ; 95 L. T. 314 ; 22 T. L. R/757, P. 0. 

542. Allens Act, 1905 (o. 13) — Recommendation 
for expulsion — Criminal undesirables — Evldenoe of 
alienage.] — On the question whether an expulsion 
order should be recommended, the ct. will hear 


evidence on the point whether applt. is an alien or 
not. — R. v. Ferguson (1911), 7 Or. App. Rep. 24, 
C. C. A. 

543. Length of residence.] — The 

validity of a recommendation of deportation is not 
necessarily affected by the length of time the alien 
has resided in England. 

Applt. was convicted of receiving a bicycle, & 
sentenced to six months’ imprisonment with hard 
labour, & was recommended for expulsion. He 


Constitution, s. 51, to exclude persons 
from Australia. — A.-G. for the Com- 
monwealth r. Ah Sheung (1906), 4 
C. L. R. 949. — A US. 

m. Previous judgment not 

admissible in subsequent proceedings .] — 
On the return of a habeas corpus to L. to 
procure the body of A., a Chinaman, L. 
alleged that he held A. under the 
authority of Commonwealth Immigra- 
tion Acts as being a prohibited immi- 
grant. The judge of the Supreme Ct. 
of Victoria who heard the matter found 
as a fact that A. was identical with a 
naturalised Victorian subject of the 
King of that name, & was domiciled in 
Victoria, Sc ordered his release. On a 
subsequent prosecution of A. under 
those Acts for being a prohibited immi- 
grant found within the Commonwealth : 
— Held : such judgment was not admis- 
sible evidence upon the question of fact 
of the identity of A. — Christie v. Ah 
Shung (1906), 3 C. L. R. 998. — A US. 

n. Immigration Restriction Act, 1901- 
1905 (No. 17 of 1901, No. 17 of 
1905) — Prohibited immigrant — Son of 
domiciled Chinaman.] — The fact, that 
the father of an infant, born out of 
Australia, Sc who has never been in 
Australia, is domiciled in Australia is 
Irrelevant to the question whether that 
infant on coming to Australia is a 
prohibited immigrant within the above 
Acts. — Ah Yin v. Christie (1907), 4 
C. L. R. 1428. — A US. 

o. Member of Australian 

community reluming from abroad — 
Illegitimate child of white woman & 
Chinaman.] — A porson, whose perma- 
nent home is in Australia, Sc who is a 
member of the Australian community, 
is not, on arriving in Australia from 
abroad an immigrant within the above 

The illegitimate son of a Victorian 
woman had his original home in 
Victoria, but at the age of live years was 
taken by his father, a Chinaman, to 
China, whore he remained for twenty -six 
years : — H eld : lie had never abandoned 
that home, Sc on his return to Australia 
was not an immigrant within the above 
Act. — Potter v. Minahan (1908), 7 
C. L. R. 277.— A US. 

p. Immigration Restriction Act, 1901- 

10 (No. 17 of 1901, No. 10 of 
1910) — Prohibited immigrant — Onus of 
proof — Statements of accused.] — A China- 
man suspocted of being a prohibited 
immigrant under the above Act, having 
been arrested by police officers, was 
taken to a police station, & interrogated 
by the police through an interpreter. Sc 
was alleged to have made answers 
tending to incriminate liim. The 
answers were taken down in writing, & 
the following statement, added : “I 
made this statement of my own free" 
will, it has been read over to me. Sc I 
have nothing to add or to alter.” The 
accused then signed the statement after 
it. had been translated to him : — Held : 
(1) the statement was not admissiblo in 
evidence against the accused ; (2) a 

statement by another Chinaman to the 
interpreter, not being shown to have 
been made in the presence of the 
accused, or to have been heard by him, 
was not admissible ; (3) the magistrate 
ought to have accepted the uncontra- 
dioted testimony of two persons, who 
had deposed to having known the 
accused to have been in Australia for 


more than two years, as discharging the 
onus of proof which was ou the accused. 
— An Hoy v. Hough (1912), 14 W. A. R. 
214.— AUS. 

q. Return after previous 

residence without acquiring domicil .1 — A 
Chinaman came from China to Australia 
in 1898, leaving his wife behind him. 
Ho remained in Australia about six 

ears, not learning English, of which 
e acquired only an imporfect know- 
ledge of a few words. Sc having no resi- 
dence or house of his own. He went back 
to China in 1904 at the call of filial duty, 
remained there for eight years, & came 
back to Australia in 1912, still without 
his wife : — Held : the evidence did not 
establish that he had an Australian 
domicil bofore he wont to China in 
1904, Sc he was properly convicted of 
an offence under 8. 7 of the abovo Act 
in respect of his coming to Australia in 
1912 . — Ling Pack (Otherwise Ah 
Ling) v. Gleeson (1913), 15 C. L. R. 
725.— AUS. 

r. Immigration Restriction Act, 1901- 
1912 (No. 17 of 1901, No. 38 of 
1912), ss. 3, 4, 5, 7— Prohibited immi- 
grant — Previous conviction.] — The fact 
that a person has been convicted under 
the above Act of boing a prohibited 
immigrant is not, on a subsequent 
prosecution of the same person for being 
a prohibited immigrant found on m 
subsequent occasion within the Common- 
wealth, evldenoe that ho is then a pro- 
hibited immigrant. — B ain v. Ah Kke, 
11913] 17 O. L. R. 433.— AUS. 

■. Alien Labour Act — SO <£• 61 
Viet. c. 11 — Action for penalty — Dis- 
covery.] — An action in the High Ct. of 
Justice for Ontario, in the name of Her 
Majesty, to recover a penalty for a 
violation of the above Act restricting 
the importation & employment of 
aliens, is an action t.o which Canada 
Evldenoe Act (50 Viet. c. 31) applies, 
within s. 2. In such an action deft, can 
be examined for discovery before trial. — 
R. r. Fox (1899), 18 P. R. 343.— CAN. 

t. 1 Edw. 7, c. 13, s. 3 — 

Mens rea.] — An information Sc convic- 
tion under the above Act : — - Held : 
bad for not stating that deft. “ know- 
ingly ” did the acts charged, such omis- 
sion being a matter of subHtanoo, & a 
fatal & incurable defect in the con- 
viction. — R. v. Hayes (1903), 23 

C. L. T. 88 ; 5 O. L. R. 198 ; 2 O. W. R. 
123 ; 6 Can. Crim. Cas. 857.— CAN. 

u. 1 Edw. 7, c. 13, s. 4 — 

Advertisement in newspaper not “pro- 
mise of employment ” within .] — Downie 
v. Vancouver Engineering Works, 
Ltd., 10 B. C. R. 367 ; 24 C. L. T. 284 ; 
8 Can. Crim. Cas. 66. — CAN. 

7, c. 13 — County 
court judge cannot convict for offence 
committed outside territorial jurisdiction.] 
— R. v. Forbes, Exp. Chestnut (1906), 
37 N. B. R. 402 ; 1 E. L. R. 437.— CAN. 

w. R. S. C., 1906, c. 97 — 

Agent of company liable as principal — 
Importing labourer residing in foreign 
country with similar laws , but domiciled 
in another foreign country without 
similar restrictions is an offence — Mean- 
ing of “ skilled labour for purpose of new 
industry.”] — Franoq v. Disney (1908), 
17 B. C. R. 488 ; Q. R. 17 K. B. 
488 ; sub nom . R. v. Disney, 14 Can. 
Crim. Cas. 152.— CAN. 


Form of written con- 
sent to — Action for penalty.] — Held : 
an aotion brought by M., pursuant to 
the consent of a Judge obtained upon 
the application of M, Brothers, did not 
come within b. 4 of the above Act, & 
must bo dismissed. — Murray v. Hen- 
derson (1910), 19 M. It. 649 ; 14 

W. L. R. 170.— CAN. 

y. .] — Re- 

quisites of the written consent of a 
Judge required by s. 4 of the above 
Act stated. Where the consent doe^ 
not satisfy the Act, the ct. has no juris- 
diction to entertain an action based 
upon it. — Ririazes v. Langtrt (B. C. 
1912), 21 W. L. R. 430 ; 3 D. L. It 
824.— CAN. 

z. — - — Criminal prose- 

cution.] — Requisites of the written 
consent of a judge required by s. 5 of 
the above Act stated. — R. v. Johnson 
Sc Carry Co. (1911), 18 O. W. It. 985 ; 

2 O. W. N. 1011.— CAN. 

a. Letter to Amexican in 

America appointing him manager o: 
Ontario comimny is a breach of. J — R. v. 
Gamble -Robinson Fruit Co. (1913), 
25 O. W. R. 522 ; 5 O. W. N. 593.— 
CAN. 

b. Master & Servant 

Act, 1899 — Employment of English 
bank clerk in Canada.] — Pltf. was en- 
gaged in England by defts. to serve 
them iu Canada as a bank clerk for 
three years, at $700 a year: — Held: 
the contract was void within s. 3 of the 
above Act. — Ashmore t\ Bank of 
British North America (1913), 24 
W. L. R. 810; 4 W. W. It. 1014.— 
CAN. 

e. Chinese Immigration Act, 1900 
(c. 32) — Deportation of prostitute — 

Evidence.] — Evidence of the general 
reputation of a house, in which a 
Chinese immigrant has lived, is admis- 
sible in habeas corpus proceedings 
directed against the collector of cus- 
toms, who is detaining such immigrant 
for deportation to China on the ground 
that she is a prostitute. — Re Fong Yuk 
& Chinese Immigration Act (1901), 
8 B. C. R. 118.— CAN. 

d. Deportation of Chinaman 

refused admittance to United States .] — 
Where a Chinaman, who contracts with 
a transportation co. for his passage 
from China through Canada to the 
United States, on the understanding 
that, if he is refused admittance to the 
United States, he will be deported to 
China by the co., is refused admittance 
to the United States & is being deported, 
he will not be granted his discharge by 
the ct. on habeas corpus proceedings, 
as the contract is not illegal, Sc under 
the above Act deportation is proper. — 
Re Lee San (1904), 10 B. C. R. 270 ; 24 
O. L. T. 102.— CAN. 

e. Chinese Immigration Act , R. S. C., 
1906 (c. 95) — Entry into Canada wi*h- 
out paying tax.] — Deft, was convicted 
for violation of the above Act, fbr that 
he being a person of Chinese origin 
entered Canada without paying the 
tax required by the Act. The ques- 
tion being whether the accusation 
sufficiently ohargod doft. with an in- 
dictable offence under ss. 7 & 30 of 
the Act : — Held ; there was nothing 
in the Act which made it an off once for a 
Chinaman to enter Canada, Sc the con- 
viction was unwarranted.— R. v. Sam 
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had been eleven years in L., & this was his first 
conviction: — Held: there being other matters 
alleged against applt., that portion of the sentence 
recommending his deportation must stand. — R . v, 
Kleiss (1910), 4 Cr. App. Rep. 101, C. C. A. 

544. ‘Residence in England 

since childhood.] — A Russian, convicted of receiv- 
ing stolen goods, who had lived in England since 
the age of five & could not speak the Russian lan- 
guage, appealed against his sentence & against a 


recommendation for an order of expulsion: — 
Held : (1) he was an alien only in a technical sense ; 
(2) the recommendation for expulsion should be 
quashed. — R. v. Freedman (1914), 49 L. Jo. 
181 ; 10 Cr. App. Rep. 72 ; 78 J. P. Jo. 112, 
C. C. A. 

545 . Liability to punishment in 

country of origin.] — Applt. was convicted of 
larceny as a bailee, & sentenced to six months' 
imprisonment with hard labour, & was recom- 


CHAK (1907), 4 K. L. R. 381; 4 2 
N. 8. R. 374 - -CAN. 

f. Arrest & imprisonment under 

Circumstances in which action for false 

imprisonment successful.]— Chen Fun v. 
Campbell, 7 & L. R. 147. — CAN. 

g. Measure of damages 

for illegal detention.] — .S \ M Chak v. 
Campbell (1909), 44 N. S. R. 25; 
7 E. L. R. 419.— CAN. 

h. Applicant for exemption — 

Remedy by mandamus.] — Whore an 
applicant tor exemption under the 
above Act Is dissatisfied with the 
decision of the controller of customs, his 
proper remedy is by way of mandamus. 
—Re Lee Him (1910), 15 B. 0. R. 103, 
390.— CAN. 

k. Immigration Act , 1902 (c. 14) — 
Canadian resident returning from abroad 
not “ passenger ” or immigrant within .] — 
Re Chin Chee (1905), 11 B. C. R. 400 ; 
2 W. L. R. 237.— CAN. 

l. Immigrant stiffening fri.m dis- 

ease.] — A proclamation was issued & 
published in the Canuda Gazette, empower- 
ing the Minister of the Interior, or any 
ollicer appointed by him for the pur- 
pose, in pursuance of the above Act, 
to prohibit the landing in Canada of 
any immigrant or other passenger 
suffering from any loathsome or infec- 
tious disease, & who, in tho opinion of 
the Minister, or such officer, should be 
so prohibited: — Held: the stat. & the 
proclamation issued thereunder merely 
authorised the deportation of tho 
diseased person, hut. did not take away 
tho right of tho ct. to decide the 

uestion of fact on a proper application. — 
kkzoya v. Canadian Pacific llv. Co. 
(1907), 12 B. C. It. 454.— CAN. 

m. Immigration Act, R. S. C., 1906 
(c. 93). — Immigration Act, 1907 (e. 19) — 
Powers of Governor-General — Delega- 
tion.] — The power conferred upon the 
Governor-General in Council, by r. 30 
of tho above Act of 1906, to prohibit 
the lauding of immigrants of a specified 
class, cannot bo delegated to the Minis- 
ter of tho Interior. — Re Beiiari Lal 
(1908), 13 B. C. R. 415; 8 W. L. R. 
129.— CAN. 

n. Immigrants detained on 

ship for deportation — Liability for es- 
cape.] — The owners, master 8c others 
of a vessel, on which Immigrants are 
detained for deportation, who land them 
8c produce them in ct. in obedience to 
a writ of habeas corpus , are not liable 
for tho penalties imposed by s. 6G of the 
above Act, if, in the interval of the 
landing, the immigrants, or any of thorn, 
escape without their aid or abetting. — 
.Sifton v. Balls (1908), Q. R. 35 C. 
259 ; 0 E. L. R. 225.— CAN. 

o. British Columbia Immigration Act, 
1908 — Not applicable to Japanese,] 
— Re Nakane tic Oiuzakk (1908), 13 
B. C. R. 370.— CAN. 

p. Inoperative by reason of 

Immigration Act, It. S. C„ 1 906 (e. 93).] — 
Re Narain Singh (1908), 13 B. C. R. 

477.— CAN. 

q. Immigration Act, 1910 (c. 27) — 
Person convicted during previous resi- 
dence seeking to return.] — Appel, came 
to Canada from the United States on 
Feb. 27, 1910. She then resided in tho 
city of Vancouver continuously for 
more than three years. On Mar. 4, 
1910, she was convicted in Vancouver 


of being an inmate of a house of ill- 
fame. She then wont on a visit to the 
State of Washington, &, on attempting 
to return to Canada, was ordered to bo 
deported '.—Held : she was an immigrant 
passenger who had been convicted of a 
crime involving moral turpitude, & was 
not a Canadian citizen 8c had not a 
Canadian domicil within s. 3 (d) of the 
above Act. — Re Murphy (1910), 15 
W. h. R. 381 ; 15 B. O. R. 401 ; 17 
Can. Crim. Cas. 103. — CAN. 

r. Not retrospective as regards 

alien tourist who entered Canada before 
Act.]— Re Rahim (1911), 17 W. L. R. 
127 ; 16 B. C. R. 469.— CAN. 

c. .] — Re Rahim (No. 2), 

(1911), 19 W. h. R. 440 ; 10 B. C. R. 
471.— CAN. 

t. Deportation order — Appeal 

from.] — No ct. is authorised to revise, 
set aside or amend an order given by 
the Minister of Agriculture or a public 
ollicer, under tho above Act respecting 
the deportation of immigrants ; in the 
circumstances a writ of habeas corpus 
will be refused. — Robinson v. Reoimbal 
(1911), 13 Q. P. R. 41.— CAN. 

u. Dominion Order in Council, 

No. 926, passed on May 9, 1910 — 
Validity of.] — Re Hindus & Immigra- 
tion Act (1913), 26 W. L. R. 319. — 
CAN. 

v. — — Decision of Board of In- 
quiry under — Appeal.] — A decision of 
a properly constituted Board of Inquiry, 
acting within its Jurisdiction & in 
accordance with the above Act, which 
docision is not impeached on the ground j 
of fraud, is not open to review except 
by the Minister of tho Interior. — Re 
Munshi Singh (1914), 29 W. L. R. 45 ; 

6 W. W. R. 1347 ; 20 B. C. R. 243.— 
CAN. 

w. Immigration & Public Works 
Act, 1870 — Amendment * 'Act , 1871 — 
Contract for importation of immigrants.] 
— A contract for the introduction ox 
immigrants was alleged to havo been 
entered into between “ Sir G. F. B., 
Governor of tho oolony, for & on behalf 
of tho colony, by J. K. F., tho Agent- 
General of New Zealand,” & suppliants : 
— Semble : the contract was good in 
form, as the above Act of 1871 was 
merely directory, 8c the Act was sub- 
stantially complied with, “ for & on 
behalf of the colony ” meaning “ for 
8c on bohalf of Her Majesty in New 
Zealand ” (Prendergast, C.J.). — 
Brogden Brothers v. R., 3 N. Z. L. R. 
201 ; 1 J. li. N. S. 69— N.Z. 

x. Immigration Restriction Act , 1908 
— Burden of proof — Mens rea.] — 
A lion-naturalised Chinese woman, 
through tho fraud of her husband in 
adopting the name 8c using tho natu- 
ralisation papers of another Chinaman, 
had entered New Zealand without pay- 
ing the poll-tax imposed by s. 31 of the 
above Act, or passing tho reading test 
required by s. 42 (1) (a) of that Act. 
The woman was convicted of an offence 
under tho latter sect., 8c her husband of 
procuring her to commit tho offence : — 
Held : (1) as regarded the female applt., 
the burden of ascertaining the require- 
ments of the law lay on applt., & mens 
rea was not an ingredient of the offence ; 
(2) as regarded the male applt., mens rea 
was not an Ingredient of the offence of 
aiding or assisting or procuring the 
commission of an offence under Justices 
of the Peace Act, 1908, s. 53. — Van 


Chu Lin v. Brabazon, Chan Yef. Hop 
v. Brabazok (1916), 35 N. Z. L. R. 1095. 
— N.Z. 

y. Act 47 of 1902 {Cape) — Deporta- 
tion of prohibited aliens after notice of 
motion for release. 1 — Appcts. were 
deported from Cape Colony as prohibited 
immigrants under s. 8 of the above Act. 
Before they were actually removed 
notico was served on resps., the Colonial 
Secretary & the Immigration Officer, 
that an application would bo made to 
the Supreme Ct. for the release of 
appcts., but as resps. had already made 
all their arrangements for sending 
appcts. away by a steamer on the after- 
noon of that day, they proceeded to 
carry out their arrangements : — Held : 
as appcts. were prohibited immigrants 
under the Act, & were not domiciled in 
South Africa, the ct. could not order 
their restoration to the Colony. — Fein 
& Cohen r. Colonial Government 
(1906), 23 S. C. 750 ; 16 C. T. R. 1101.— 
S. AF. 

t. Ad 30 of 1906 — Effect of.]— 

Held : (1) tho rights & privileges pro- 
tected by the Act of 1906 were rights 
acquired under the Act of 1902, not 
rights theretofore enjoyed under the 
common law; (2) appcts., who fell 
within the definition of “prohibited 
immigrants ” under both Acts & had 
boen, both in 1902 and 1906, domiciled 
in the Transvaal, & were there resident 
when the Act of 1900 took effect, had 
acquired no such statutory rights. — 
Mahomed v . Union Government 
(1911), A. C. 1 — S. AF. 

a. Acts 15 of 1907 & 36 of 1908 
( Transvaal ) — Prohibited alien — Wife of 
immigrant. I— Applt., an Indian woman, 
who was unable to write out & sign in 
the characters of an European language 
an application tor permission to enter 
the Province, was convicted under s. 5 
of the Act of 1907 of being a prohibited 
immigrant found within the Transvaal. 
She alleged she was the wife of a person 
not a nrolilbited immigrant, but her 
husband, who had entered the Transvaal 
after the passing of the Act of 1908, had 
refused to apply for registration under 
this Act : — Held : as such refusal 
rendered him liable at the time when he 
entered the Transvaal to be removed 
from or ordered to leave the Transvaal 
under s. 2 (4) of the Art of 1907, he was 
a prohibited immigrant & applt. was also 
a prohibited immigrant. — R. v. Sodha 
(1911), A. D. 264 — S. AF. 

b. Immigration Ordinance, Trinidad , 
s. 203 — Pt/wcr of Governor under .] — The 
power givon by the above sect, to the 
Governor “ on sufficient ground shown 
to his satisfaction,” to transfer the 
indentures of immigrants from one cm* 
ployer to another, cannot, properly bo 
exercisod without inquiry ; except in 
special circumstances such as an emer- 
gency, any person ugainst whom a com- 
plaint. is made must be glveu a fair 
opportunity to make any relevant, state- 
ment, & to controvert any relevant 
statement made to his prejudice. 

The discretion is properly exercisod 
when, after an order has been made ex p 
in consequence of complaints by the 
Protector of Immigrants, the employer 
8c his manager are given a fair oppor- 
tunity to answer the complaints, & the 
order is put Into operation only after a 
consideration of their explanations.— 
I)e Verteuil v. Knaugs, 119181 A. C. 
557 ; 87 L. J. P. C. 128 ; 118 L. T. 738 
34 T. L. R. 323, P. C.—' TRINIDAD. 


O 2 



196 


Aliens. 


mended for deportation to Bussia at expiration of 
his sentence. On appeal against the recommenda- 
tion for deportation, applt. stated he was a deser- 
ter from the Kussian army, & if he returned to that 
country he would be shot. Inquiries made showed 
that though applt. would be punished for desertion, 
he would not oe shot : — Held : (1 ) while the ct. was 
satisfied that nothing applt. had done 'would expose 
him to the punishment of being shot, yet, having 
regard to # all the circumstances, it was* better the 
recommendation should not be made ; ( 2 ) that 
part of the sentence should be (plashed. — R. v. 
Zausmek (1U11), 7 Cr. App. Rep. 41 ; 75 J. P. Jo. 
532, C. C. A. 

546, Married woman living with 

husband.] — Applt., who had been convicted of 
receiving, was sentenced to two months’ imprison- 
ment in the second division, 6c recommended for 
expulsion at termination of that sentence. On 
appeal against the part of the sentence recommend- 
ing her expulsion, applt. stated she was an alien, 
& that she was a married woman. On this point 
the ct. expressed doubt, but applt. had a child liv- 
ing with her. Jn these circumstances the ct., 
pointing out that if applt. were married the sen- 
tence as it stood was equivalent to a decree of 
divorce, reversed that part of the sentence recom- 
mending applt. for expulsion. Qu. : whether a 
married woman living with her husband can or 
should be recommended for expulsion. — B. v. Fine 
(1912), 77 J. P. 79 ; 29 T. L. R. (11 ; 8 Cr. App. 
Rep. 78, C. 0. A. 

547 , Intercession of prosecu- 

trix.]— Applt. was convicted of fraudulent con- 
version & sentenced to twelve months’ imprison- 
ment with hard labour & recommended for expul- 
sion : — Held : the ct. would not, in the ordinary 
course, interfere with the order recommending 
applt. for expulsion, which was a matter for the 
Home Secretary’s discretion, but as it was asked on 
behalf of the prosecutrix to extend some mercy to 
him, for that reason the ct. was justified in saying 
that so much of the sentence as referred to the 
recommendation for expulsion should be annulled. — 
R. r. Grunspan (1913), 8 Or. App. Rep. 269, C. C. A. 

548 , — — Judicial discretion.] — In 

1893 applt., an alien, was convicted of administer- 
ing a drug with intent to rob, & in 1905 was con- 
victed of conspiracy. In 1913, on a charge of 
indecent assault, applt. pleaded guilty to a com- 
mon assault ; the judge accepted this plea, passed 
a sentence of imprisonment & recommended applt. 
for expulsion: — Held: (1) the question of recom- 
mendation for expulsion was a matter for the 
judge’s discretion ; ( 2 ) on the facts his decision to 
make such recommendation ought not to be 
reversed. — R. v. Josephson (1914), 110 L. T. 512 ; 
30 T. L. R. 243 ; 24 Cox, C. C. 128, C. C. A. 

549 , Destitute undesirables — Form of 

certificate.] — On a summons against an alien to 
show cause why a magistrate should not grant a 
certificate (with a view to his expulsion) that he has 
been in receipt of such relief as disqualifies a person 
for the parliamentary franchise, the question 
whether tne alien has merely been in receipt of 
medical relief, which would not disqualify, or of 
parochial relief, which w T ould do so, is a question of 
fact for the magistrate. 

The certificate need not be in the exact form pro- 
vided by Summary Jurisdiction (Aliens) Rules, 
1906, <fc need not state in the schedule thereto the 
“ Facts of Complaint certified,” provided they are 
stated in the body of the certificate. — R. v. Ley- 
ckster, Ex p. Greenbaum (1914), 79 J. P. 14 ; 
13 L. G. R. 159, 1). C. 

550 , Expenses of deportation — Liability of 

ship’s master.]— Where the Secretary of State 
makes an order for expulsion of an alien under the 


! above Act, & pays the expenses incidental to the 
| alien’s deportation under s. 4 (1), he may under 
! s. 4 (2) recover the sums so paid by him from the 
; master of the ship in which the alien was brought 
; to the United Kingdom, notwithstanding that the 
alien had, by secreting himself on board the ship 
as a stowaway, caused himself to be brought here 
i without the master’s consent. — A.-G. v. Sutcliffe, 

I [1907] 2 K. B. 997 ; 76 L. J. K. B. 991 ; 97 L. T. 

! 373 ; 23 T. L. R. 711. 

651. Aliens Restriction Act, 1914 (c. 12) — Power 
of expulsion in war time — Validity of Order in 
Council.] — Aliens Restriction (Consolidation) Ord., 
1914, art. 12, whereby a Secretary of State may 
order the deportation of any alien, & may direct the 
detention of the alien pending his deportation, is 
within the power conferred by the above Act upon 
His Majesty in Council in time of war or imminent 
national danger or great emergency to impose 
1 restrictions on aliens. 

! An alien, suspected of being of immoral & criminal 

character, may be a person against whom an order of 
deportation under the above art. may properly be 
: made as being necessary or expedient with a view 
to the safety of the realm. — R. v. Brixton Prison 
(Governor), Ex p. Sarno, LI 9 16] 2 K. B. 742 ; 86 
L. J. K. B. 62 ; 115 L. T. 608 ; 80 J. P. 389 ; 32 
T. L. It. 717 : 14 L. G. It. 1060. 

Annotation * : — Mentd B. v. Cliiswick Police Station Su peri n- 

tendcMit, (101 1 K. B. .078, C. A.; R. v. Garrett (1917), 

87 L. .1. k. B. 894. 

552. Power to specify destination.] — 

The above Act, s. 1 (1), & Aliens Restriction (Con- 
solidation) Ord., 1916, made thereunder, do not give 
a Secretary of State power to order the deportation 
of an alien to any particular country. They do, 
however, empower a Secretary of State, upon 
making a deportation order, to cause the alien to 
be detained 6c placed on board a ship which the 
Secretary of State selects, 6c there detained until 
the ship finally leaves the United Kingdom, wit h the 
result that the alien may be obliged to disembark 
at the port to which the ship sails. 

The jurisdiction of the Secretary of State to 
make a deportation order under the above Act 6c 
Ord. is not affected by the fact that the alien is a 
j)olitical refugee, though that fact may properly be 
taken into account by t-he Secretary of State in 
considering whether in the exercise of his discre- 
tion he will make a deportation order. 

The ct. refused to make absolute a rule for a 
w rit of certiorari to bring up an order made by the 
Home Secretary under the above Act 6c Ord. that 
the alien “ shall be deported from the United 
Kingdom,” the order being in form a valid order, 
though the Home Secretary stated that it was 
intended under the order to send the alien to a 
particular country. — R. v. Home Secretary, Ex jj. 
Chateau Thierry (Duke), [1917] 1 K. B. 922; 86 
L. J. K. B. 923 ; 116 L. T. 226 ; 81 J. P. 125 ; 33 
T. L. R. 264 ; 61 Sol. Jo. 367 ; 15 L. G. R. 351 , C. A. 

Annotation : — Consd- IP v. Chiswick Police Station Superin- 
tendent, [1918] 1 K. 13. 578, C. A. 

553 . .] — The Home Secretary 

made an order under the above Act, & Aliens 
Restriction (Consolidation) Ord., 1916, art. 12, 
that a certain alien, a French subject, of military 
age, should be deported from the United Kingdom 
& should remain out of the United Kingdom dur- 
ing the continuance of the war. The order was 
made in consequence of an arrangement between 
the French & British Govts., by which French 
subjects resident in the United Kingdom, who were 
liable to military obligation in France, were sent to 
France. At the same time the Home Secretary 
gave directions that the orders should be enforced 
immediately. The Home Secretary had previously 
given general directions that any person named 
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in a deportation order which was intended to be 
enforced immediately should be arrested & con- 
veyed by ship from the United Kingdom & should 
be detained between the time of his arrest & the 
sailing of the ship selected for his passage. Acting 
under those general directions an assistant secre- 
tary in the Home Office caused instructions to be 
given to the police for the alien’s arrest & convey- 
ance to the snip selected for his deportation. The 
alien was accomingly arrested. On an application 
for a writ of habeas corpus : — Held : the order for 
arrest was a valid order, & applt. was in legal custody. 


Semble : (X) an order for the arrest & detention of 
an alien against whom a deportation order has been 
made must be made by the Secretary of State him- 
self in each individual case, & in this particular case 
this had been done : (2) the ct. can go behind an 
order for arrest which is valid on its face, as for 
instance, if it is a mere sham not made bond fide. — R. 
v. Chiswick Police Station Superintendent, 
Ex p. Sacksteder, [1918] 1 K. B. 578; 87 L. J. 
K. B. 608 ; 118 L. T. 160 ; 82 J. P. 137 ; 34 T. L. R. 
279 ; 62 Sol. Jo. 363 ; 16 L. G. It. 335, C. A. 


Part IX. — Registration, Internment, and other Restrictions 


554 . Aliens Restriction Act, 1914 (c. 12 ) — Allens 
Restriction (Consolidation) Orders, 1914-1916 — 
Registration.] — The above Ord. of 1914, made 
under the above Act, contained a provision re- 
quiring aliens to register their names, & non-compli- 
ance with this requirement was made an offence : — 
Held : if, in registering his name, an alien, for the 
purpose of concealing Ills identity, did not give his 
full name, he committed an offence, even if ho 
gave the name by which he was generally known. 
— Silverman v . Hunt (1915), 31 T. L. R. 410. 

555. .] — Applt.’s father was living 

in Berlin at the time of his marriage to applt.’s 
mother, who was a German, in 1874. Applt.’s 
parents resided in South Africa for some time be- 
tween 1881 & 1891, & during that period a certifi- 
cate of naturalisation under the laws of Oape Colony 
was issued to applt.’s father. In 1891 applt.’s 
parents returned to Berlin, & applt. was horn 
there in 1893. Except for the period between 1881 
& 1891, applt.’s father from an early age resided 
continuously in Berlin. Applt. came to England 
in 1913, A had since resided in London. Upon an 
information charging applt. with having failed to 
comply with the above Ord. of 1914, by furnishing 
to the registration officer of his district particulars 
as to t he matters specified in the Ord., the magis- 
trate held that applt. had failed to discharge the 
onus cast upon him by s. 1 (4) of the above Act 
of showing that he was not an alien enemy, & con- 
victed applt. : — Held : the nationality of applt. 
depended upon that of his father, & upon the evi- 
dence his father’s nationality was left in doubt, & 
applt. was properly convicted. — Kopelowitz v. 
McLaughlan (1916), 85 L. J. K. B. 1700; 114 
L. T. 1037 ; 80 J. P. 263 ; 25 Cox, C. C. 384 ; 14 
L. G. R. 1074. 

550 . — — ,] — Applt. had failed to 

register as an alien enemy or furnish particulars 
required by the above Ord. of 1914. He was born 
in Germany in 1869. In 1887 he emigrated to the 
United States, in 1891 obtaining a document of dis- 
charge f rom his G erman nationality. In 1 894 he ob- 
tained a certificate of naturalisation as an American 
citizen. For many years after this he lived & 
worked in London, & in 1915 he applied to be regis- 
tered at the American Consulate in London as an 
American citizen. This registration was refused. 
The magistrate, before whom applt. was summoned 
for non-compliance with the above Ord., convicted 
him on the ground that he, being admittedly 

PART IX. 

o. War Precautions Act , 1914 — 

1915 (No. 10 of 1914, No. 2 of 1915), 
u. 4 — I Par Precautions Regulations , 1915 
— Belief of Minister of Defence. ] — Held : 
rcg. 55 (1) of the above regulations was 
a valid exercise of the power conferred 
by the above sect. To a writ of habeas 
corpus in respect of \V„ who had been 


an alien of German origin & not a. citizen of the 
United States, had failed to show that it was not 
incumbent on him to register as a German during 
the war ; — Held : the conviction was right. 

Under s. 1 (4) of the above Act, when a question 
arises whether a person charged with an offence 
against Aliens Restriction (Consolidation) Ord., 1914, 
is an alien, or whether he belongs to a particular class 
of alien, the onus of proving that he is not an alien, 
or does not belong to the particular class, is upon 
him, & if the magistrate is not satisfied that the per- 
son has discharged this onus, the magistrate’s finding 
is, apart from the admission or rejection of evidence, 
one of fact & not of law, & there is no ground for 
the review by the ct. of his decision on appeal. 

The stat. has to some extent superseded the 
principles of the common law in regard to the law 
<fc evidence as to nationality (Lord Reading, 
C.J.). — Simon v. Phillips (1916), 85 L. J. K. B. 
656 ; 114 L. T. 460 ; 80 J. P. 197 ; 32 T. L. R. 
243 ; 25 Cox, C. C. 315 ; 14 L. G. R. 476. 

557. .] — A naturalised alien had 

originally, on signing a form in pursuance of 
National Registration Act, 1915 (c. 60), described 
himself as “ Russian Naturalised British.” In the 
registration card issued to him he was by mistake 
described as “ Russian.” He adopted the mistake, 
& being thu^ already a person deemed, to be of 
British nationality, applied to a registration officer 
to be registered under the above Act of 1914, & 
art. 19 of the above Ord.. of 1916, as of Russian 
nationality. He was convicted under art. 27 (2) of 
the above Ord. of having unlawfully furnished the 
registration officer with false particulars, & 
appealed upon the ground that the art. did not 
make it an offence for a person who was not an 
alien to furnish false particulars, & that he was not 
an alien when he furnished the particulars in ques- 
tion : — Held : the offence under the art. of furnishing 
false particulars to a registration officer was not 
confined to aliens, but applied equally to British 
subjects & aliens who had become naturalised as 
British subjects. — Agdeshman v. Hunt (1917), 86 
L. J. K. B. 1334 ; 117 L. T. 406 ; 81 J. P. 251 ; 15 
L. G. R. 620. 

558 , Hotel & boarding house registers.] 

— A person who for reward supplies an alien with 
board & lodging for a substantial period is the keeper 
of a boarding house within the above Ord. of 1915, 
art. 20 d ( 1 ). 

Applt. 's wife kept a school for young girls, applt. 

grounds of his belief: — Held: (1) the 
Minister was entitled to refuse to answer 
questions fts to his belief ; (2) there 
was no evidence to challenge either the 
fact of his belief or the grounds for 
it; (3) the detention of W. under 
the warrant was justified. — Lloyd v. 
Wallach (1915), 20 C. L. R. 299.— 
AUS. 


naturalised & was detained in military 
custody, the military officer, in whose 
custody W. was, returned a warrant 
under the hand of the Minister of 
Defence, which recited that the Minister, 
upon information furnished to him, had 
reason to believe & did believe that W. 
was disaffected or disloyal. The Minis- 
ter being called as a witness refused on 
the ground of public policy to state the 
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not interfering with the management thereof, but reg. 14b for the internment of a naturalised British 
his private income &> the wife’s profits from the subject of German birth is valid. — R. t?, Halliday, 
school were paid into a joint banking account, Ex p. Zadig, [1917] A. C. 260 ; 86 L. J. K. B. 1119 ; 
upon which applt. & his wife drew. The school 110 L. T. 417 ; 81 J. P. 237 ; 33 T. L. R. 336 ; 61 
was carried on in one of two adjoining houses com* Sol. Jo. 443 ; 25 Cox, C. C. 650, H. L. 

municating with each other, applt. & nis wife living Annotations : — Befd. It. v. Brixton Prison (Governor), Ex p. 
in the other, of both of which they were joint Sarno, [1916] 2 K. B. 742; Ex p. Howsin (1917), 33 

lessees. One of the school boarders was the daugh- T - h. R. 527, C. A. 

ter of Dutch parents resident in Java, & they, being 561. Obtaining passport by fraud.] — 

desirous of living near their child, were received by Appcts., Russian subjects of military age, obtained 
applt. *s wife as paying guests for a substantial passports from the Russian Consul in London by 
period. Applt. knew of this arrangement, but not statements that they intended to go to Russia, 
of its terms. He was charged under the above When they reached Christiania they embarked on 
art. with failing to keep a register of aliens residing a Danish vessel bound for the United States. This 
on his premises, & was convicted :~Held : there was vessel was stopped by the British naval patrol & 
evidence to support the conviction. — Vecsey v. directed to go to the port of Kirkwall by virtue of 
Smith (1916), 86 L. J. K. B. 249 ; 115 L. T. 833 ; an arrangement between the British & Danish 
81 J. P. 1 ; 33 T. L. R. 15 ; 14 L. G. R. 1167 ; 25 Govts., whereby search for contraband was to be 
Cox, C. C. 586. . made in port & not on the high seas. When the 

559. Defence of Realm Consolidated Regulations, vessel was in the port of Kirkwall the appcts. were 

1914 — Restrictions on residence.] — N., a person of arrested, & they were afterwards taken to London 
German origin, was naturalised as a British subject & summarily charged with having obtained the 
in 1909. An order was made against him in Feb., passports by falsely stating that they intended to 
1916, under reg. 14 of the above regulations, by the return to Russia, the charge being made under the 
competent military authority of the district in above regulations. No complaint as to the arrest 
which he resided, that he should not reside in or was made by the Russian or the Danish Govt. On 
enter certain areas except with the permission of a the argument of a rule nisi for a writ of prohibition 
competent naval or military authority ; & also to the magistrate, it was contended tnat, as the 
that he should leave the area in which he then offence charged was neither extraditable nor preju- 
resided & report his new place of residence, &■ should dicial to the safety of the realm, the arrest of appcts. 
not subsequently change his residence without the being subjects of a friendly State on a neutral vessel, 
leave of such authority. N. applied for writs of which, though in a British port, was only there by 
certiorari & prohibition to the competent military constraint, was unlawful : — Held : without decid- 
authority : — Held : as the competent military ing whether the right to arrest in a British port a 

authority had acted honestly in the exercise of his foreigner on a neutral vessel, which was only there 

judgment in making the order, he had jurisdiction for the purpose of being searched for contraband, 
to make it, & it was not necessary for him to show did not; extend to offences which were neither 
in addition that he had acted * * reasonably.” — extraditable nor prejudicial to the safety of the 
R. v. Denison, Ex v. Nagale (1916), 85 L. J. K. B. realm, the offence of obtaining a passport by false 
1744; 115 L. T. 2z9 ; 80 J. P. 421; 32 T. L. R. statements in time of war was an offence prejudicial 

528 ; 60 Sol. Jo. 527 ; 14 L. G, R. 1088. to the safety of the realm, & a writ of prohibition 

Annotation : — Refd. Ronnfeldt v. Phillips (1918), 31 T. L. R. must be refused. — R. v. Garrett, Ex }). SlIARF, 

556. [1917] 2 K. B. 99 ; 86 L. J. K. B. 894 ; 116 L. T. 

560. Internment — Application to British 398 ; 81 J. P. 145 ; 33 T. L. R. 305; 25 Cox, C. C. 

subjects.] — Reg. 14b of the above regulations, 627, C. A. 

which empowers the Secretary of State to order 562. Internment.] — Ex p. Weber, No. 161, ante. 

the internment of any person “ of hostile origin or 563. Royal prerogative-immateriality of 

assoens.” where on the recommendation of a compe- registration.] — The Crown is entitled, by virtue of 
tent naval or military authority it appears to him its prerogative, to intern an alien enemy as a 
expedient for securing the public safety or the prisoner of war, whether such alien enemy has or 
defence of the realm, is authorised by Defence of nas not been registered as an alien under Aliens 
the Realm Consolidation Act, 1914 (c. 8), s. I (1), Restriction Ord. made in pursuance of Aliens 
which confers upon the King in Council power during Restrictions Act, 1914 (c. 12). — R. v. Knockaloe 
the continuance of the war “ to issue regulations Camp (Commandant), Ex p. Forman (1917), 87 
for securing the public safety Ac the defence of the L. J. K. B. 43; 117 L. T. 627 ; 82 J. P. 41 ; 34 
realm ” ; & an order made in accordance with T. L. R. 4 ; 62 Sol. Jo. 35 ; 16 L. G. R. 295. 

562 I. Internment— Subsequent libera * j has been Interned & is then paroled, I rights. — Fabry r. Finlay (1916), Q. R. 
iion on parole .] — Where an alien enemy 1 he recovers the exercise of all his civil < 50 S. C. 14.— CAN, 
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Part I. — Classification of Animals. 


Sect. 1. — WILD ANIMALS AND DOMESTIC 

ANIMALS. 

Sec Part II. 

Sect. 2. — HARMLESS DOMESTIC ANIMALS, 
ANIMALS NATURALLY FEROCIOUS, AND 


DOMESTIC ANIMALS KNOWN TO BE 
VICIOUS. 

See Part III., Sect. 2. 

Sect. 3. — DIFFERENT KINDS OF ANIMALS. 

See Part IX. 


Part II. — Property in Animals. 


Sect. 1— DOMESTIC ANIMALS. 

Sub-sect. 1. — In General. 

1. Dog — Discussion ol right of property in.] — 

F. brought trespass for the seizing of his blood- 
hound — Held : the action lav. 

In this case deft, took my cfog, & though it only 
be kept for my pleasure still I have property in 
it. When I have taken a fowl & by my indus- 
try have tamed it by restraining its liberty, then 
I have especial property therein seeing that by my 
labour it became obedient, & then it is not lawful 
for any one to take it, e.g. % deer in my park, fish in 
my pond ; aliter if they are in the river. It is the 
«ame of any tame animal which is useful to my 
house ; aliter if it escapes. Thus if I have a singing 
bird, although it be of no profit, to me still it gives 
me pleasure, & if any one takes it from me I should 
have an action. In this case a hound is useful for 
several purposes ; it can go out with me & protect 
me from assault, or can track down a thief. Thus 
a cur is useful to a shepherd, & if one takes it out of 
his possession he suffers damage (Brook, .J.). — 
Filow’s Case (1521), Y. B., 12 Hen. 8, fo. 3, pi. 3. 

Annotation : — Consd. Millur r. Taylor (1769), 4 Burr. 2303. 

2. Trover — Without averment of tame- 

ness.] — Trover lies for a greyhound, & it need not 
be averred that it was tame. A mastiff, a hound, 
a spaniel, & a tumbler, the law will take notice of. — 
Ireland v. Higgins (1588), Cro. Eliz. 125 ; Het. 
50 ; Owen, 93 ; 78 E. R. 383. 

Annotation : — Consd. Millar t\ Taylor (1769), 4 Burr. 2303. 

3 . Cost of keep.] — Trover lies for a 

•dog which was lost, & which deft, refused to deliver 
unless paid for his keeping. — B instead r. Buck 
( 1777), 2 Wm. Bl. 1117 ; 90 E. It. 000. 

Annotation -Reid. Nicholson v. Chapman (1793), 2 Hv. Bl. 

254. 

4 . Detention — “ Goods.’*] — The term 

4 ‘ goods ” in Metropolitan Police Courts Act, 1839 
(c. 71), s. 40, includes a dog, & a magistrate can 
entertain an application under that sect, for de- 
livery up of a dog alleged to be unlawfully detained. 
— R. v. Slade (1888), 21 Q. B. D. 433 ; 57 L. ,T. 
M. C. 120 ; 59 L. T. 040 ; 52 J. P. 599 ; 4 T. L. R. 
777 ; 37 W. R. 141 ; 10 Cox, C. C. 490. 

Annotation: — Refd. Evans v. Davies (1893), 62 L. J. Ch. 

661. 

5 # ^ Offer of reward.] — Defts., newspaper 

proprietors, published in their newspaper an adver- 
tisement by the owner of a dog which had been 
stolen, offering a reward & stating that no quest ions 
would be asked. In an action by a common in- 
former for a penalty under Larceny Act, 1801 (c. 90), 
s. 102: — Held: (1) the words “any property 


whatsoever ” in the sect, included a dog ; (2) defts. 
wore liable. — M irams v. Our Dogs Publishing 
C o., Ltd., [1901] 2 K. B. 504 ; 70 L. ,T. K. B. 879 ; 
85 L. T. 0 ; 19 W. R, 020 ; 17 T. L. R. 049, C. A. 


Sub-sect. 2. — As Subjects of Larceny. 

See , now , Larceny Act, 1861 (c. 0 s. 21 
Larceny Act, 1916 (c. 50), ss. 3, 4. 

See , further , Criminal Law & Procedure. 

6. Animals generally.] — Larceny cannot be 

committed in some things whereof the owner may 
have a lawful property, <fe such whereupon he may 
maintain an action of trespass, in respect of the 
baseness of their nature, as mastiffs, spaniels, grey- 
hounds, bloodhounds, or of some things wild by 
nature, yet reclaimed by art or industry, as bears, 
foxes, ferrets, etc., or their whelps or calves, because, 
though reclaimed, they serve not for food but plea- 
sure, <te so differ from pheasants, swans, etc., made 
tame, which, though wild by nature, serve for food. 
Only of the reclaimed hawk, in respect of the noble- 
ness of its nature, & use for princes & great men, 
larceny may be committed, if the party know it to 
be reclaimed. (undated), 1 Hale, P. C. 512. 

7. Horse — Felonious intention.] — It is not 
felony to take a horse & ride him 40 miles away, 
there leaving him, if there was no attempt to sell or 
dispose of him. — R. v. Phillips & Strong (1801), 2 
East, P. C. 002. 

AnnotatUm : — Apld. R. r. Holloway (1848), 1 Den. 370, 

C. O. It. 

8. S. P. R. v. Addis (1844), 3 L. T. O. S. 410 ; 
1 Cox, C. O. 78. 

9. Fowl — Indictment — Turkey — Alive or dead.] 

— Upon an indictment for stealing a live animal 
evidence cannot be given of stealing a dead one. 
An indictment for stealing a dead animal should 
state that it was dead ; upon a general statement 
that prisoner stole the animal it is to be intended 
that he stole it alive. 

Prisoner was indicted for stealing four live tame 
turkeys. He stole them in the cty. of C. & brought 
them dead int o the cty. of II. : — Held : he could not 
be convicted on this indictment-. — R. r. Edwards & 
Walker (1822), Russ. & Ry. 497. 

10. S. P. R. v. Halloway (1823), 1 C. & P. 12s. 

11. Hen — Tame, wild or alive.] — 

Prisoners were convicted of stealing “ five hens.” 
The indictment containing no averment that they 
were tame hens, judgment was arrested. — R. v. 
Tate (1833), 1 Lew. C. C. 234. 

Annotation: — Dbtd. It. v. Stiide & Millard, [1 DOS J 1 K, B. 

617, C. O. It. 


PART II. SECT. 1, SUB-SECT. 1. 

a. Colt let loose on prairie .] — Pltf. 
•owned a bay stallion colt. Sc defts. 
owned a bay stallion colt, both of 


which animals were let out to range 
over the prairie : — Held : the weight of 
evidence established the property to be 
that of pltf. — Pejlbce v, Hakt (1905), 
1 W. L. It. 47G. — CAN. 


PART II. SECT. 1, SUB-SECT. 2. 

b. Cmv — Statutory offence — Chattels 
—9 Geo. 4, c. 55, ss. 40-42.1— Held : 
cows were not chattels, within the 
above sects. — R. v. Deneny (1899), 
Jebb, Cr. & Pr. Cas. 255. — IR. 
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.*2; -•] — On an indictment 

for stealing “ fowls ” : — Held : the indictment was 
bad for not alleging that the fowls were dead or 
i i domestic. * ’ Semblc : ( 1 ) the indictment could not 
be amended to get rid of the ambiguity of the word 
‘ ‘ fowls, ’ ’ as the fault was more than a ‘ ‘ mere f ormal 
defect ” ; (2) “ mere formal defect A “ mere 

variance in the name or description of any matter 
or thing ” related to matters merely formal or col- 
lateral, not to a statement of the very subject of the 
offence, A of the article, the reception of which was 
the corpus delicti , A that subject must be such, A 
must be stated to be such, as that it could be the 
.subject of larcenv. — R. v. Lonsdale (1804), 1 F. A 
F. 50. 

Annotation Consd. R. v. Stride & Millard, [1908] 1 K. B. 

017, C. C. It. 

Sec, noie, Indictments Act, 1915 (c. 90), s. 5. 

13. Sheep — Statutory offence — Larceny Act, 
1740 (c. 0).] — On an indictment under the above 
Act for killing sheep, with intent to steal the whole 
carcase, proof of killing with intent to steal part is 
sufficient to support the charge. Semble : merely 
removing a live sheep, for the purpose of killing it 
with intent to steal part of the carcase, is an asporta- 
tion under the above Act of the live sheep, as re- 
moval whilst alive is essential to constitute larceny. 
— R. v. Williams (1825), 1 Mood. C. O. 107. 

14. Bullock stealing — Statutory offence — Crimi- 
nal Law Act, 1826 (c. 64), s. 28.] — The phrase 
“ bullock stealing ” in the above sect., relating to 
the allowance of rewards in certain cases for the 
discovery of offenders, includes all cases of cattle 
stealing of that particular description, c.g., ox, cow, 
heifer, etc. — R. v. Gillbrass (1836), 7 C. & P. 444. 

15. Dog — Statutory offence — Compensation 
— 8 & 9 Viet. c. 47.] — A writ of certiorari was 
granted to remove a conviction by a justice of a 
metropolitan police ct. under the above Act, on the 
ground {inter alia) t hat as the dog was restored the 
justice was not authorised in ordering £5 5 s. to be 
given to the owner as the value of it . — Ex p. 
Richards (1850), 1 5 L. T. O. S. 235. 

16. “ Chattels ” — Larceny Act, 1827 

c. 29), s. 53.] — A dog is not included in the term 

chattels ” in the above sect., A is not the subject 
of the misdemeanour of f alse pretences. Such things 
only are included in that enactment as were the 
subjects of larceny at common law. — R. v. Robin- 
son (1859), Bell, C. O. 34 ; 28 L. J. M. C. 58 ; 32 
L. T. O. S. 302 ; 23 J. P. 70 ; 5 Jur. N. 8. 203 ; 7 
W. R. 203 ; 8 Cox, C. C. 115, C. C. R. 

See , now , Larceny Act, 1916 (c. 50), s. 32. 


8ect. 2. — WILD ANIMALS. 

Sub-sect. 1. — Alive. 

A . In General . 

17. Animals generally — Distinction between 
property In wild & domestic animals.] — If a man 

has a close adjoining a forest or park & allows his 
fence to be defective, A wild animals escape into it 
from the forest, it is not lawful for the owner of the 
forest to take them outside the forest, as he has no 
property in them A his pursuit of them would be a 
trespass. 

There is a distinction between wild A domestic 
animals, as the owner of the latter has property in 


them A may retake them, as they have escaped 
from the fault of the other (Brian, C.J.). — Anon. 
(1496), Keil. 30 : 72 E. R. 186. 

Annotation : — Reid. Davies r. Powell (1738), Wlllos, 46. 

18. Nature of property.] — A man may 

have a special or qualified property in things which 
are ferce naiurcc , three ways: ratione infimiitatis, 
raiionc loci, 6c ratione privileg'd, — Child (Childe) v . 
Grkexhill (1639), Cro. Car. 553 ; March, 48 ; 79 
E. IL 1077 ; sub nom. Greeniull’s Case, W. Jo. 
440. 

Annotation : — Apld. PoUcxfcu v. Crispin (1671), 1 Vent. 122. 

Domestication.] — A man has a pro- 
perty ratione loci in animals which arc ferce natural 
on his land ; but this property ceases when they 
quit or are hunted off the land. The right of the 
owner of a forest or warren in the animals of the 
•forest or warren continues after they are hunted out 
of the forest or warren, but not after they volun- 
tarily quit it. 

A man has an absolute property in feris natura 
sua mansueiis ; he has a qualified property in feris 
mansueds ; 6c he has a possessory property in 
fer'ts. Now whoever has this possessory property 
which is also a property ratione privilegii , there he 
may declare lor the thing killed or taken without 
saying it was suum (Holt, C.J.). — Button r. 
Moody (1697), 1 Ld. Kaym. 250; 3 Salk. 290; 
Holt, K. B. 608; 1 Com. 34 ; Comb. 458 ; 5 Mod. 
375 ; 91 E. R. 1063. 

Annotations : - Consd. Hannam r. Mockett, (1821), 4 Dow. A 

Ry. K. B. 518 ; Lonsdale r. Rita? (1856), 11 Exch. 654 ; 

Blades t\ Higgs (18(53), 13 C. B. N. 8. 844. Apprvd. 

Blades r. Higgs (1865), 20 C. B. X. S. 214, H. L. Reid. 

Deane r. Clayton (1817), 7 Taunt. 489 ; Graham v. Ewart 

(1855), 11 Exch. 320 ; Blades v. Higgs (1862), 12 C. B. N. S. 

501 ; Read r. Edwards (1864), 17 C. B. N. S. 245. 

20. Statutory reservation of hunting.] — An 

Act of Parliament for allotting the land of a stinted 
pasture of a manor for the purposes of improvement 
(in which manor there was no right of free warren) 
declared all the allotments freehold to all intents 
A purposes. It then reserved to the lord the right 
to mines 6c the right to get the minerals, making 
compensation for damage to the herbage, A it 
declared the allotment to him to be in full recom- 
pense A satisfaction for all his right A interest as 
lord of the manor in A to the residue of the stinted 
pasture. It provided that he should enjoy signorics, 
royalties, etc., A ‘‘ also right of hunting, shooting, 
fishing A fowling in, through A over the stinted 
pasture A every part A allotment thereof & all 
other signories to the lords of the manor belonging 
(except those barred by the Act ) in as full A- ample a 
manner as if the Act had not been passed ” : — Held : 
the lord still possessed the exclusive right of hunt- 
ing, shooting, etc., over the allotments. 

8uch a right is an interest in the realt y which is 
well known to the law. The property in animals 
ferce naturce while they are on the soil belongs to 
the owner of the soil, & he may grant a right to 
others to come A take them by a grant of hunting, 
shooting, fowling, A so forth ; that right may ho 
granted by the owner of the fee simple, A such a 
grant is a licence of a profit d prendre (IjORd Camp- 
bell, C.). — Ewart r. Graham (1859), 7 H. L. Cas. 
331 ; 29 L. J. Ex. 88 ; 33 L. T. O. 8. 349 ; 23 J. P. 
483 ; 5 Jur. N. 8. 773 ; 7 W. R. 621 ; 11 E. R. 132, 
H. L. 

Annotations Distd. Bruce v. Helliwcll (1860), 5 H. & N. 

609; Loconfield v. Dixon (1867), L. It. 2 Exch. 202; 

Sowerby r. Smith (1874), L. It. 9 C. P. 524. Consd. 

Devonshire t\ O’Connor (1890), 24 Q. B. D. 468, C. A. 


PART II. SECT. 2, SUB-SECT. 1.— A. 

19 i. Animals generally — Domestica- 
tion — Escape <& recapture J — Wild ani- 
mals are no longer the property of a 
man than while they continue in his 


keeping or actual possession ; but if 
they regain their natural liberty, his 
property ceases until they have a mind 
to return, which is only to be known by 
their usual custom of returning, or are 


instantly pursued by their owner, for 
during such pursuit his property re- 
mains. — C hoytun Churn Doss r. 
Sylhet Collector (1873), 21 W. R. 75. 
— 1ND. 
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Animals. 


Sect. 2. — Wild animals : Sub-sect. 1, A.] 

Refd. Leconfleld r. Dixon (1867), L H. 3 Exch. 30, Ex. Ch. ; 
Musgrave v. Forster (1871), L. R. 6 Q. B. 590 ; Rogers v. 
St. Germans Union (1876), 35 L. T. 332 ; Fitzhardinge v. 
Purcell (1908), 99 L. T. 154. Mentd. Blades v. Higgs 
(1862). 12 C. JB. N. 8. 501 ; Jeffryos v. Evans (1865), 19 
C. B. N. S. 246. 


21. Killing by trespasser.] — Title to pro- 
perty created merely by the act of reducing a thing 
in possession necessarily implies a reduction into 
possession effected by an act which is not in any 
way of a wrongful nature. Such an act, therefore, 
effected by one who is at the moment a trespasser 
cannot create a title to property. 

Game chased & killed on the land of A. is his pro- 
perty ; & where a stranger, without A.’s permission, 
killed coneys on the land of A., & immediately took 
them up & carried them away & sold them to a 
third person ; — Held : the servants of A. were 
justified in taking possession of them as being the 
property of A. — Blades v. Higgs (1803), 20 C. B. 
N. 8. 214 ; 11 H. L. Oas. 621 ; 0 New Rep. 274 ; 
34 L. J. C. P. 286 ; 12 L. T. 615 ; 29 J. P. 390 ; 11 
Jur. N. 8. 701 ; 13 W. R. 927; 144 E. R. 1087, 
H. L. ; affg. 13 C. B. N. 8. 844. 

Annotations : — Consd. R. v. Town ley (1870), L. R. 1 C. C. It. 

315; R. v. Fetch (1878), 38 L. T. 788, C. C. R. Refd. 

Read v. Edwards (1864), 17 C. B. N. S. 245 ; Hooper v. 

Clark (1867), 36 L. J. Q. B. 79; R. v. Roo (1870), 11 

Cox, C. C. 557, C. C. R. ; Musgrave t\ Foster (1871), 24 

L. T. 614 ; R. v. Read (1878), 37 L. T. 722, C. C. R. ; 

Elwes v. Brlgg Gas Co. (1886), 55 L. T. 831. 

22. Hawk— Reclaimed or tame.] —In trover for a 
hawk deft, pleaded that the hawk first after its loss 
came to the hands of G., who sold it to R., who gave 
it to deft., who sold it to P., etc. On demurrer ex- 
ception was taken to the count because it was not 
expressly alleged that the hawk was reclaimed or 
tame, & judgment was given against pltf. After- 
wards a new action upon the case was brought for a 
reclaimed hawk called a lanner cum tintinnabulis, 
etc., & the matter was compounded for forty sheep 
& one ram. — Fines v. Spencer (1572), 3 Dyer, 
306b; 73 E. R. 692. 

Annotations : — Refd. Case of Swans (1592), 7 Co. Rep. 15b ; 

Lyster v. Home (1639), Cro. Car. 544 ; R. v. Stride 6c 

Millard, [1908J 1 K- B. 617, C. C. R. 


23. Trespass for Injury to.] — Trespass for 

that deft, accipitrem ipsius F. perbussit with his 
staff, upon which stroke the hawk died. Verdict for 
pltf. It was moved in arrest of judgment that the 
declaration was not good, for it did not show that 
the hawk was reclaimed : — Held : the declaration 
was sufficient, being in an action of trespass for 
striking & killing, etc., which he only might have 
who had the possession. — V incent v. Lesnky 
( 1625), Cro. Car. 18 ; 79 E. R. 621. 

24 . Trover — Form of declaration.] — In 

trover for a hawk, judgment was given for pltf. It 
was moved in arrest of judgment, because it was not 
said in the declaration that it was a tame hawk, the 
words being accipilricem 8 mini , Anglice voeaV a 


ramish falcon. It was replied a ramish hawk was 
a fowl hawk, that is, a tame hawk : — Held : judg- 
ment should be stayed, for a hawk is feree naturae , S, 
although it be tamed, yet if it flies away & has not 
animam revertendi , then occupanti conccditur &, 
therefore, the owner has only a right of possession, 
not one of property. — L ister (Lyster) v. Hone 
(Home) (1639), Cro. Car. 544; March, 12; 82 E. R. 
389. 

25. Swans — Title by prescription.] — All white 
swans not marked, which having gained their 
natural liberty & are swimming in an open & com- 
mon river, may be seized to the King’s use by his 
prerogative, & ail those, the property whereof is not 
known, do belong to the King by his prerogative ; 
& so whales & sturgeons are Royal fish & belong to 
the King by his prerogative. But the subject may 
have property in white swans not marked, as some 
may havo swans not marked in his private waters, 
the property of which belongs to him, & not to the 
King ; & if they escape out of his private waters 
into an open & common river, he may bring them 
back & take them again. But if they have gained 
their natural liberty & are swimming in open & com- 
mon rivers, the King’s officer may seize them in the 
open & common river for the King ; for one white 
swan, without such pursuit as aforesaid, cannot be 
known from another ; <fc when the property of a 
swan cannot be known, the same being of its nature 
a fowl Royal belongs to t he K ing. So every one who 
lias swans within his manor, that is to say, within his 
private waters, has a property in them ; one may 
prescribe to have a game of swans within his manor 
as well as a warren or park ; he who has such a game 
of swans may prescribe that his swans may swim 
within the manor of another ; a swan may be an 
estray <fc so cannot any other fowl. — Case of Swans 
(1592), 7 Co. Rep. 15b ; 77 E. R. 435. 

Annotations : — Mentd. Davies r. Powell (1737-8), Willes, 46 ; 

Hannani v. Mockett Y1824), 4 Dow. & Ry. K. B. 518 ; 

R. v. Robinson (1859), Bell, C. C. 34; Blades r. Higgs 

(1865), 20 C. B. N. S. 214, n. L. 

26. Rabbits — Escaping from warren — Property.] 

— If a man makes a rabbit-warren on his own land, 
& the rabbits wander on to the adjoining land & do 
damage, no action lies, as they are not deft.’s conies 
when they are out of the warren, notwithstanding 
that the making of the warren would seem to be the 
cause of the damage, but the making of a warren is 
presentable in the ct. leet, & finable there. — Anon. 
(1595), Moore, K. B. 420 ; 72 E. R. 669. 

27. Manor — Waste by lessee.] — In an 

action for waste against the lessee of a manor & a 
warren, for that he had destroyed a cony borough : 
— Held: (1) waste lay for a warren ; (2) if was not 
waste to destroy cony boroughs, because there was 
no inheritance in conies & a man could have no pro- 
perty in them but only possession. — Moyle v . 
Mayle (1599), Owen, 66 ; 74 E. R. 905. 

Annotation : — Mentd. Elias v. Griffith (1878), 8 Ch. D. 521, 

C. A. 


26 i. Rabbits — Warren — Waste.) — To 
break up a rabbit-warren, unless it be a 
warren by charter or prescription, is not 
waste at common law, & the ct. will 
not grant an injunction to prevent it. 
Qu. : if the warren he demised as such. — 
Lurting v. Conn (1850), 1 I. Ch. R. 
273.— IR. 

c. Rabbits & deer — Escaping from 
park — Property .] — In 1898 W. came 
into possession of a demesne where 
there were rabbits & deer, which tres- 
passed upon adjoining lands In the occu- 
pation of B. W.'s predecessor had, on 
two occasions, let loose foreign rabbits, 
with a view to the improvement of the 
breed, 6c W. had, since ho entered into 
possession, . trapped the rabbits for 
profit, & exported them to England, 
but had done nothing to Improve them 
or increase their numbers. Rabbits 
bred in considerable numbers on B.’s 


land as well. The deer, which at one 
time had been confined within a walled 
deer-park in the demesne, broke loose 
in the year 1893 through a temporary 
broach in the wall, 6c only a portion 
were recaptured. The remainder had 
since boen wandering about the demesne, 
breeding there, 6c trespassing con- 
tinuously on B.’s lands, hut always 
returning to the demesne. W. with his 
friends occasionally shot tho deer for 
sport; 6c, in response to B.’s com- 
plaints, told him that he might shoot 
them, &, in fact, gave it out generally 
in the neighbourhood that ho doBired 
that any one who could shoot might do 
so. At the same time he kept a wood- 
ranger, whose duty it was to look after 
the deer, & his predecessor had occa- 
sionally fed the deer in winter time with 
hay, laurels, & oats : — Held : (1) W. was 
not liable in respect of the damage done 
by trespass of the rabbits ; (2) there 


was evidence to support the finding of 
the jury that the deor were W.’s deer, 
were tame 6c “ kept ” by W., & under 
his control, 6c W. was liable for any 
damage done by the deor to B. ’a land 6c 
crops. — Brady v. Warren, [1900] 2 
I. R. 632.— IR. 

d. Ostrich — Trespass — Measure of 
damages.] — Z. trespassed upon the land 
of V. 6c drove off from it 6c appropriated 
certain young wild ostriches, which had 
been reared upon it. In an action for 
trespass : — Held : the ct. might take 
into consideration all the circum- 
stances of the case, 6c though the 
ostriches, being feree naturee , had not 
been the property of V., tho ct. was 
justified in making their value the 
measure of tho damages awarded. — 
De Villiers v. Van Zyl (1880), 
F. 77.-5. AF. 
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28. Commoner’s rights.] — Trespass 

for breaking pltf.’s liberam warrennam 8c taking, 
killing & carrying away conies. Deft, pleaded 
justification in that he was seised in fee of a mes- 
suage & land & had common by prescription apper- 
taining thereto, in the place where, & that he was 
ready to use Ms common, & many conies being 
there damage feasant 8c spoiling the grass, he 
entered to chase them out: — Held: (1) the plea 
was not good ; (2) the lord might have beasts of 
warren, & the commoner could not destroy them, & 
should the lord surcharge the common & deprive 
him of his common, he ought to have his remedy by 
assize or action upon the case, but could not kill the 
conies no more than he might kill any other beasts 
of the lord’s ; (3) so long as conie3 were in the 
lord’s own land, the lord had property in them, but 
when they went out he had no longer property in 
them. — Hadesden (Hoddesdon, Holdesden) v. 
Grys3EL (Grbsil) (1607), Cro. Jac. 195 ; Yelv. 104 ; 

1 Brownl. 208 ; 79 E. R. 170. 

Annotations : — Oonsd. Hassard v. Cantrell (1694), 1 Lut. 
101 ; Atkinson v. Teasdalo (1772), 3 Wils. 278. Ilentd. 
Howard v. Spenoor (1665), 1 Hid. 251 ; Ash mead v. 
Hanger (1699), Fortes. Rep. 152 ; Hall v. Harding (1769), 

1 Win. Bl. 673. 

29. Damage feasant — Landowner’s rights.] 

-Pltf. was tenant of certain land under a lease re- 
serving the game to the landlord (deft.), one of the 
fields adjoining a wood belonging to deft. In an 
action for damage done to the crops by the rabbits 
which came out of the wood : — Held : ( l ) rabbits 
were not property ; (2) deft, was not the owner of 
them, & there was no duty or obligation with re- 
ference to them, either express or implied, & no con- 
tract by him that he would kill them or keep them 
down. — Woolwich r. Gataker (1868), 32 J. P. 
455. 

30. Fish — Royal franchise.] — The King shall 
have wreck, as he shall have great fish, etc., because 
they are nullius in bonis, or as he shall have animalia 
vagantia sive vacantia , sell, estrays, because none 
claims the property, & franchise may be granted of 
such wreck of sea & cattle estraying, conies, hares, 
partridges, other savage beasts found in the 
grantee’s soil, fee, warrens, <fc demesne lands. — Con- 
stable’s Case (1601), 5 Co. Rep. 108a ; 77 E. R. 
218. 

Annotations ; — Reid. It. & Waller v. Hanger (1615), 3 Bulst. 

1 ; Pridoaux v. Warne (1673), Freom. K. B. 355 ; Dun- 
wich Oorpn. v. Skerry (1831), 1 B. Sc Ad. 831 ; It. v. 
G. W. Ity. Co. (1842), 3 Q. B. J 333 ; R. v. Thurborn (1848), 

2 Car. & Kir. 831 ; R. r. Wood (1849), 3 Cox, C. C. 453 ; 
The Cargo ex SelUller (1877), 2 P. D. 145, C. A. Menfcd. 
Admiralty Case (1609), 13 Co. Rep. 51 ; Gold v. Death 
(1615), Cro. Jac. 381 ; Onflow v. Horae (1771), 3 Wlis. 
177 ; Baldwin v. Elphinatone (1775), 2 Win. Bl. 1037 ; R. 
r. Forty -nine Casks of Brandy (1836), 3 Hag. Adm. 257 ; 
Beaufort v. Swansea Corpu. (1849), 3 Exch. 413 ; Penryn 
Corpn. v. Holm (1877), 37 L. T. 133 ; The Gas Float 
Whitton, No. 2, [1896] 1\ 42, C. A. ; Tho Olympic, 
[1913] P. 92, C. A. 

31. Pond — Rights of heir & executor.] — 

In trespass for entering a close & taking fish out of a 
fishpond with nets & other engines, deft, pleaded he 
took the fishes as exor. of the person who had placed 
the fishes in the pond : — Held : (1) the fish were 
chattels descendable, & the heir should have them 
& not the exor. ; (2) to take them was felony.— 
Gray v . Trowe (1601), Gouldsb. 129 ; 75 E. R. 
1013. 

32. Trespasser — Free or several piscary.] 

— In trespass for fishing in separati piscaria of pltf., 
a verdict was found for pltf. In arrest of judgment 
it was objected that pltf. had doclared of taking of 
pisces sms , whereas being ferce naturce pltf. had not 
property in them : — Held : (1) while in a general 
sense they could not be said pisces ipsius , in a par- 
ticular sense they might ; (2) in the present case 
pltf. had them by reason of privilege, & he was en- 
titled to judgment. — C hild (Childe) v. Greenhill 


(1639), Cro. Car. 553 ; March, 48 ; 79 E. R. 1077 ; 
sub nom. Greenkill’s Case, W. Jo. 440. 

Annotation: — Folid. Polbxfen v. Crispin (1671), 1 Vent. 
122. 

33. — — ,] — Pltfs. brought trespass 

quare pisces suos cepit in separati piscaria . After 
verdict for them, it was moved in arrest of judgment 
that, unless in a trunk or pond, the fishes were im- 
properly called pisces suos , there being no more pro- 
perty in fishes in a several piscary than in a free 
piscary : — Held : good upon demurrer, by reason 
of the local property, for he that had possession had 
property. — Pollexfen (Polyxphen) v. Crispin 
(1671), 1 Vent. 122 ; 2 Keble, 757, 765 ; 86 E. R. 
84. 

Annotations : — Raid. Hutton t\ Moody (1696), 1 Ld. Raym. 
250. Mentd. Hart fort v. Jonos (1699), 1 Ld. Raym. 588 ; 
Cary v. Hilton (1734), 2 Barn. K. B. 449 ; R. v. Landaff 
(1735), 2 Htra. 1006. 

34. Profit & prendre.] — E. granted by deed 

to pltfs. for a term of years “ tho exclusive right of 
fishing ” in a defined part of the river C., with a 
proviso that “ the right of fishing hereby granted 
shall only extend to fair rod & line angling, & to net- 
ting for the sole purpose of procuring fish baits.” 
Deft, wrongfully discharged into the stream water 
loaded with sediment, the effect of which was to 
drive away the fish & injure the brooding: — Held: 

( 1 ) the grant did not give a mere licence to fish, but 
a right to fish & to carry away the fish caught ; (2) 
this was a profit d prendre & wa3 an incorporeal 
hereditament ; (3) pltfs. had a right of action 

against any one who wrongfully did any act, by 
which the enjoyment of the rights given to them by 
the deed was prejudicially affected. — Fitzgerald 
i». Firbank, [1897] 2 Ch. 96 ; 66 L. J. Oh. 529 ; 76 
L. T. 584 ; 13 T. L. R. 390 ; 41 Sol. Jo. 490, C. A. 

Annotations : — Reid. (3) Eoroyd v. CoultUard, [1897] 2 Ch. 
554 ; (1) Lowe v. Adams, [1901] 2 Ch. 598. 

See, further, Easements & Profits k Prendre ; 
Fisheries. 

35. Musk cat, monkey & parrot — Trover.] — In 

an action of trover & conversion of one hundred 
musk cats & sixty monkeys, after verdict, it was 
moved in arrest of judgment that the declaration 
did not show that they were tame or reclaimed :— 
Held: (1) the declaration was sufficient, for they 
were merchandise 8c valuable ; (2) likewise in an 
action for a parrot. — Grymes v. Shack (1610), Oro. 
Jac. 282 ; 79 E. R. 228. 

Annotation : — Mentd. Forbes v. Cochrane (1823), 3 Dow. & 
Ry. K. B. 679. 

36. — .] — In an action upon the case of 

trover & conversion of three monkeys & divers 
musk cats, after verdict, it was moved in arrest of 
judgment that the declaration did not allege the 
monkeys were reclaimed : — Held : if the action had 
been for sixty musk cats taken & a parrot, the action 
would well lie ; in case of hawks, there the declara- 
tion ought to allege that they were reclaimed, but 
in the case of monkeys, as there, the declaration 
was good without showing that they were reclaimed. 
—Anon. (1610), 1 Bulst. 95; 80 E. R. 794. 

37. Pigeons — At large or In dovecot.] — In doves 
in a dovecot there is j us proprietatis 8c privileg'd. So 
trespass lies for taking a goshawk in respect of the 
place, & so of other things which are ferce naturae . 
And if a deer goes out of a park, albeit it be in the 
King’s case, yet it is lawful for the owner of the soil 
to take it, if it be in the place where the deer has 
chase & re-chase. So trespass lies quare columbare 
fregit et columbas cepit ; but trespass does not lie for 
killing of doves, but there is a quaere of an action 
upon the case. A man has property in the doves 
only by the possession, for being at large, they are 
nullius in bonis, 8c when they are in his possession, 
to wit, in a dovecot, they ao no harm to any. — 
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Northumberland’s (Earl) Case (1617), Poph. 
141 ; 79 E. R. 1242. 

38. Deer.] — A man cannot have property by 
common law in deer, unless they are tame or re- 
claimed, even though they are in a park. — Mallock 
v. Eastley (1685), 3 Salk. 291 ; 3 Lev. 227 ; 91 
E. R. 832. 

Annotation : — Held. Davies r. Powell (1738), Willes, 46. 

39. Whether distralnable.] — Deer in an 

inclosed ground are subjects of property ratione loci 
A are distrainable for rent. The reason why deer 
have been said not to be distrainable is because 
they were considered as things not of profit & in 
which no man could have a valuable property ; but 
that fails now that they are chiefly kept for profit & 
not for pleasure. — Davies (Davis) v. Powell 
(1738), Wihes, 40 ; Cooke, Pr. Cas. 140 ; 7 Mod. 
Rep. 249; 125 E. R. 1048. 

Annotations : — Apprvd. Morgan r. Abergavenny (1849), 
8 C. B. 7G8. Reid. Steel v. Lacy (1810), 3 Taunt. 285 ; 
Ford v . Tynte (1861), 31 L. J. Ch. 177. 

40. Whether liable to execution.] — Qu., 

whether deer & wild cattle are liable to be taken in 
execution under a writ of fi. fa., issued against a 
tenant for life. — D avis v . Tankerville (Lord) 
(1843), 2 L. T. O. S. 125 ; 7 J. P. 726. 

41 . Personal property, not part of inheri- 

tance.] — Deer in a park (though an ancient <fc legal 
park) may be so tame & reclaimed from their 
natural wild state as to pass to exors. as personal 
property. 

In trover by exors. against the heir, it appeared 
that deer had been kept in a park over 900 acres in 
extent, which deer were tended by keepers & fed 
in winter with hay, beans & other food, etc. The 
jury found for pltf., observing that the animals had \ 
been originally wild but had been reclaimed : — 
Held: (1) deer are now ordinarily kept for orna- 
ment & profit & rarely for sport, their whole 
management differing but little from that of sheep 
or other animals kept for profit ; (2) the verdict 
was sufficient in law ; (3) while each case must de- 
pend upon the particular facts, in that case the 
facts were such as were proper to be submitted to 
the jury. — Morgan v. Abergavenny (Earl) (1849), 

8 C. B. 768 ; 14 L. T. O. S. 328 ; 137 E. R. 710. 

Annotation : — Folld. Ford v. Tynte (1861), 2 John. & n. 
150. 

42. ,] — Deer in a park, when re- 

claimed, become personal chattels & cease to be 
parcel of the inheritance. 

In a suit by incumbrancers of a tenant for life of 
a deer park & other property, an application by 
remaindermen to prevent the receiver from letting 
the park, except as a deer park & with proper cove- 
nants for preserving the deer, was refused on evi- 
dence that the deer were reclaimed. 

The ct. will not interfere to restrain waste in not 
keeping up the breed. — E ord v. Tynte (1861), 2 
John. A H. 150 ; 31 L. ,T. Ch. 177 ; 26 J. P. 228 ; 
70 E. R. 1008. 

Annotations: — Consd. White r. Paine (1914), 83 L. .T. K. B. 
895. Mentd. Tynte t\ Hodge, Tynte v. Bcvan (1864), 11 
L. T. 490. 

43. Tenant for life — Use & enjoyment.]- 

In a suit to administer real & personal estate 
Held : deer in a park pigeons in a dovecot did not 
belong to the tenant for life absolutely, but he was 
entitled to their reasonable use & enjoyment. — 
Maynard v. Gibson, [1876] W. N. 204. 

Annotation Folld. Paine r. Warwick, [19143 2 K. B. 486. 

44. .] — A testator bequeathed certain 

** live & dead stock including deer ” to trustees in 
trust for his wife for life, & after her decease for the 
persons who, for the time being, should under the 


will be entitled to the possession or the rents & pro- 
fits of certain real estate. At the time of testator's 
death there was a herd of tame deer in a park which 
formed part of the estate. A tenant for life under 
the will from time to time purchased deer & added 
them to the herd for the purpose of improving it. 
The deer in the herd at the time of testator’s death 
having died : — Held : (1 ) the herd of deer did not 
belong to the tenant for life absolutely, but she was 
only entitled to their reasonable use & enjoyment as 
in the case of farming stock ; (2) the deer which 
had been added to the herd by the tenant for life 
must be taken to have been added in accordance 
with her obligation to maintain the herd, & they 
became subject to the trusts of the will. — Paine r. 
Warwick (Countess), [1914] 2 K. B. 486 ; sub 
nom. White v. Paine, 83 L. J. K. B. 895 ; 30 
T. L. R. 347 ; 58 Sol. Jo. 381. 

45. Wild duck — Decoy — Disturbance by third 
party — On his own ground.] — Pltf. declared that he 
was possessed of a decoy pond frequented with 
ducks of which he made great gains, & that deft, 
knowingly & maliciously discharged guns, frighten- 
ing away his ducks, etc. After verdict & in arrest 
of judgment, it was objected that deft, stood on his 
own ground & could not be guilty of a trespass on 
pltf.’s close : — Held : there was no ground for inter- 
fering with the verdict ; though wild, the ducks 
were duminece volucres & in pltf. 's decoy pond & so 
in his possession, which was sufficient without 
showing that ho had any property in them. — 
Keeble (Keble) v. Hickeringhall (1706), 3 
Salk. 9; Holt, K. B. 14, 17, 19 ; Kelw. 273 ; 11 
Mod. 74, 130; 11 East, 574, n. ; 91 E. R. 659. 

Annotations: — Apld. Carrington v. Taylor (1809), 11 E&bt, 
571. Distd. Hannam v. Moekett (1824), 2 B. & C. 934. 
Consd. Mogul S.S. Co. v. McGregor, Gow, [18921 A. C. 25, 
H. L. ; Allen v. Flood, [1898] A. 0. 1, H. L. Refd. Mogul H.H. 
Co. r. McGregor, Gow (1889), 23 Q. B. J). 598, C. A. Mentd. 
Pannell v. Mill (1846), 3 C. B. 625; Rogers v. Rajendro 
Putt (1860), 13 Moo. P. C. C. 209, p. C. ; Ibbotson v. Peat 
(1865), 34 L. J. Ex. 118 ; Flood v. Jackson, [1895] 2 Q. B. 
i 21, C. A. ; Trollope v. London Building Trades Federation 
; (1895), 11 T. L. R. 228; Quinn v. Leathern (1901), 70 

L. J. P. O. 76, H. L. 

46. On open river.] — Pltf. 
brought an action on the case in respect of the 
bring at wildfowl from a boat on a public river or 
open creek where the tide ebbed & flowed, so near 
to an ancient decoy on the shore as to make the 
birds there take flight. At the trial, the right of 
pltf. to the decoy was established, & the jury found 
for him with 40.s. damages. On motion to set aside 
the verdict ; — Held : there was no ground for dis- 
turbing the verdict. — Carrington v . Taylor 
(1809), 11 East, 571 ; 103 E. R. 1126. 

Annotations: — Distd. Hannam t\ Moekett (1824), 4 Dow. & 

Ry. K. B. 518. Apld. Ibottson v. Peat (1865), 3 H. & C. 

644. Distd. Allen v. Flood. [1898] A. C. 1, H. L. Reid. 

Mogul S.S. Co. v. McGregor, Gow (1891), 66 L. T. 1, H. L. 

Mentd. Rogers v. Rajendro Dutt (I860), 13 Moo. P. C. O. 

209, P. C. ; Flood & Taylor v. Jackson (1895), 64 L. J. 

Q. B. 665, C. A. ; Quinn v. Leathern (1901), 70 L. J. P. C. 

76, H. L. 

47. Whether birds of warren — Foreshore* 
Right of wild fowlers.] — Action brought by the 
lord of certain manors adjoining a tidal Ac 
navigable river for trespass on the foreshore 
parcel of the manors, in a boat & on foot, 
for the purpose of shooting wild duck. Deft, 
denied that the foreshore was parcel of the 
manors, & even if it were, he claimed the right to go 
upon the foreshore & shoot & carry away wild duck 
on the ground of immemorial user, in four alterna- 
tive ways : (1) as a member of the public in exer- 
cise of a general right of all the King’s subjects in 
& over the foreshore of a tidal navigable river ; (2) 
as one of the inhabitants of the manors by virtue of 
a presumptive trust or reservation in their favour ; 
(3) as an inhabitant of the manors, being a wild- 
fowler by occupation, by virtue of a custom of the 
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manors ; (4f by prescription as a right in gross en- 
joyed by him & his ancestors : — Held : there was 
not sufficient evidence of user to enable the ct. to 
presume the existence of a trust, or to establish a 
prescriptive right. 

The light claimed to kill Sc carry away wild duck is, 
whether wild fowl are birds of warren or mere wild 
birds in which there is no property, a 'profit a prendre 
Sc cannot be claimed by custom, but senible , wild 
duck are birds of warren. — Fitzhardinge (Lord) v. 
Purcell, [1908] 2 Oh. 139 ; 77 L. J. Oh. 529 ; 99 
L. T. 164 ; 72 J. P. 276 ; 24 T. L. R. 564. 


Annotation : — Mentd. Secretary of State for India v. Sri Raja 
Chellini Rama Rao (1916), 32 T. L. H. 652, F. C. 

See, further , Easements Sc Profits a Prendre ; 
Waters Sc Watercourses. 


48. Rooks — Disturbance of rookery.] — A declara- 
tion stated that pltf. was possessed of a close of land 
with trees growing thereon, to which rooks had 
been used to resort & settle Sc build nests & rear 
their young in the trees, by reason whereof pltf. had 
been used to kill & take the rooks Sc their young, Sc 

f roat profit Sc advantages had accrued to him, yet 
eft. wrongfully Sc maliciously intending to injure 
pltf., alarm Sc drive away the rooks, Sc cause them 
to forsake pltf.’s trees, wrongfully Sc injuriously 
caused guns loaded with gunpowder to be discharged 
near pltf.’s close, Sc disturbed Sc drove away the 
rooks, whereby pltf. was prevented from killing the 
rooks Sc taking the young. Plea, not guilty. On 
motion in arrest of judgment: — Held: (1) the 
action was not maintainable, as rooks were a species 
of birds ferce naturae , destructive in their habits, not 
known as an article of food or alleged so to be, & not 
protected by any Act of Parliament ; (2) pltf. 

could not have any property in them, or show any 
right to have them resort to his trees. — Hannam v. 
Mockett (1824), 2 B .Sc 0. 934 ; 4 Dow. Sc Ry. 
K. B. 518 2 L. J. O. S. K. 183 ; 107 E. R. 629. 

Annotations :■ — Consd. Read v. Edwards (1864), 17 O. Ii. 
N. S. 245 : Allen v. Flood, [1898] A. C. 1, H. L. 

49. Bees.] — Bees are property Sc the subject of 
larceny (Bayley, J.).—Hannam v. Mockett (1824), 
2 B. Sc C. 934 ; 4 Dow. Sc Ry. K. B. 518 ; 2 L. J. 
O. S. K. B. 183 ; 107 E. R. 629. 


Annotations : — Mentd. Road v>. Edwards (1864), 17 C. B. 

N. 8. 245 ; Allen v. Flood, [18983 A. C. 1, H. L. 

50. Swarming in another’s trees.] — Pltf. 
saw a swarm of bees leaving one of his hives Sc 
alighting on the branch of an apple tree in deft.’s 
garden, which was next to his. Pltf. wished to go to 
the tree to try to take the bees, but deft, would not 
allow him to enter his garden. Eventually deft, 
permitted pltf. (subject to his liability, if any, for 
trespass) to go into his garden to take the bees. In 
the meantime deft.’s son had, as agent of his father, 
been to the apple tree Sc shaken the bees to the 
ground, where they remained in a cluster. As soon 
as pltf. came up to them to hive them they flew 
right up to the sky, a course which the bees would 
most likely have taken if pltf. had gone in the same 
unskilful way to the tree at first. In an action for 
damages for the loss of the swarm of bees : — Held 
(1 ) bees were a sort of wild animals, but a man who 
hived them had property in them. & the property 
in the bees remained in pltf. when they alighted on 


deft.’s tree, for pltf. had not lost sight of them, Sc 
could identify them ; (2) the shaking of the bee# 
from the tree was an illegal act, Sc if the bees had 
flown to the sky instead of clustering on the ground,- 
deft, would have been liable for destroying pltf.’s 
chance of taking his bees ; (3) in the present case 
the wrongful act of deft, caused no appreciable 
damage to pltf., & the action failed. — Q uantrill v. 
Spragge (1907), 71 J. P. Jo. 425. 

51. Grouse — Trespass for killing Sc taking.} — 
The franchise of free warren is of great antiquity Sc 
very singular in its nature ; it gives a property in 
wild animals, which property may be claimed in the 
land of another to the exclusion of the owner of the 
land. But such a right ought not to be extended by 
inference to any animals not clearly within it. 
Pheasants Sc partridges are certainly birds of 
warren, but grouse are not, because grouse were not 
birds that could be taken by any of the ordinary 
modes of sport in use when this franchise had its 
origin (Lord Tenterden, O.J.). — Devonshire 
(Duke) v . Lodge (1827), 7 B. Sc C. 36 ; 9 Dow. Sc 
Ry. K. B. 875 ; 5 L. J. O. S. K. B. 319 ; 108 E. R. 638, 

Annotations : — Gonsd. Fitzhardinge v. Purcell, [1908] 2 Ch 

139 ; Refd. Lonsdale v. Hlgg (1856), 11 Exch. 654. 

52. -.] — The property in wild grouse is 
not absolute in any one ; it is a wild bird ferce 
naturae . So long as the grouse is on a man’s land 
he has a possessory title in it, but as soon as it 
flies or goes off his land, his property is gone 
(Martin, B.). — Lonsdale (Earl) v. Bigg (1856), 
11 Exch. 654 ; 25 L. J. Ex. 73 ; 26 L. T. O. 8. 242 ; 
20 J. P. 118 ; 156 E. R. 992 ; sub nom . Rigg v. 
Lonsdale (Earl) (1857), 1 H. & N. 923, Ex. Oh. 

Annotations : — Folld. Blades v. Higgs (1863), 13 C. B. N. S. 

844. Distd. Read v. Edwards (1864), 17 C. B. N. 8. 245. 

Consd. Blades v. H ggs (1805), 20 C- B. N. 8. 214, H- L. ; 

R. v. Townley (1870), L. R- 1 C. 0. R. 315 ; Fitzhardinge v. 

Purcell, [1908] 2 Ch. 139. Mentd. Bruce v. Helliwell 

(1860), 5 H. &N. 609 ; Bird r. G. E. Ry. Co. (1865), 13 

W. R. 989. 

53. Wild Cattle — Rights of crown grantee/ 

Her Majesty’s Emigration Oomrs. in the course of 
negotiations for grants of land to the Falkland 
Islands Co., with the right of hunting Sc taking wild 
cattle on the lands granted, treated all the wild 
cattle upon the islands ns ferce naturae , Sc distinctly 
intimated to the co. that no property in them could 
be acquired. In the years 1859 Sc 1860, grants of 
land were made by the Crown to that co. in fee, 
with a reservation to the Crown of the right of re- 
entry, for the purpose of making roads, canals & 
other works of public utility, together with a right 
to cut timber, Sc to search for Sc carry away stones 
Sc other materials for making or keeping such works 
in repair, together with all minerals Sc coal, Sc full 
liberty to search for Sc carry away same. Incidental 
to these grants, a licence, or lease, to depasture 
stock on 10,000 acres, the limits of which were 
strictly defined, was granted by the Crown to the 
co., for a term of years, at a fixed rent, subject to the 
same reservation as was contained in the grants of 
land in fee. Neither in the grants, or the licence, 
was any provision made as to the right to hunt & kill 
wild animals : — Held : (1) the grants & licence to 
depasture stock must be considered to have been 
applied for Sc entered into on the faith of the admis- 
sion by the Crown that the wild cattle were ferce 


50 i. Bees — Swarming in another's 
trees . ] — Bees in a wild state are tho 
property of the person who can get 

{ )os8ession of them. When they come 
nto cultivation & swarm from a hive, 
they remain the property of the owner 
so long as he Is pursuing them where he 
is entitled to go. If they come upon 
another person’s land, that person is 
entitled to prevent pursuit on his land, 
& if they are Idved by that person, they 
become his property. — Harris v. Elder 
(1893), 57 J. P. 553.— SCOT. 

J.— VOL. II. 


e. Wild game — Damages for shoot- 
ing .1 — A land surveyor, being on a farm 
for a lawful purpose, shot several head 
of gamo which wore running wild, but 
which the owner of the property was 
endeavouring to preserve : — Held : no 
action lay for damages sustained through 
the shooting of wild animals neither in 
actual nor constructive possession of the 
owner of the land. Senible : an action 
for trespass would lie. — Wri out v. 
Ashton (1905), 2 Buoh. A. C. 240 ; 
15 0. T. R. 544.— S. AF. 


f. Elephant — Domestication — Es- 
cape dfr recapture .] — Where an elephant, 
which had apparently been in a state 
of domestication for a long time, dis- 
appeared from the jungle, where it 
regularly grazed, but resumed its domes- 
tic habits on being recaptured : — Held : 
the elephant was not a '* wild animal,” 
& the property in it never ceased with 
the original owner. — Maijadak Mo- 
iianta r. Balaram Gaooi (1908), 
I. L. R. 35 Calc. 413 ; 12 C. W. N. 547.— 
IND. 
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Sect, 2. — Wild animats: Sub-sect, 1, A. & B, ; sub - 
sect. 2.] 

natures , & the co., in the absence of any stipulation 
to the contrary in the grant or licence, had, as such 
grantees & lessees, the exclusive right of killing & 
taking all game, beasts of chase, & animals which 
were properly feres natures , &> which at any time 
were upon their land, so long as such animals 
remained upon the land so granted or demised ; 
(2) as wild cattle were to be treated as animals 
feres natures , the co. might lawfully kill or hunt 
them ; (3) the co.’s right to kill or take such cattle 
was not affected or prohibited by the Local Ordi- 
nance of 1853, s. 37, & a conviction & order under 
that sect, imposing penalties for killing wild cattle 
without a licence was bad, & must be set aside. — 
Falkland Islands Co. v. R. (1804), 2 Moo. P. C. C. 
N.S. 260; 1IL.T. 9; 10 Jur. N. 8. 807 ; 13 W. R. 
57; 15 E. R. 902, P. C. 


B. As Subjects of Larceny. 


See, now. Larceny Act, 1861 (c. 96), s. 21. 

See, generally. Criminal Law & Procedure. 

54. Animals In general — Distinctions.] — The 

stealing of peacocks or any reclaimed fowl is felony, 
so of tame herons, pigeons <fc young hawks in their 
nests, so of fishes m a private lake & ponds ; it is 
otherwise of the pheasant, partridge, hare, coney, 
although they be so kept that they cannot escape, 
if they do not become reclaimed & be known so to 
be by him who steals them. The same law of ail 
wild beasts which serve for men’s food, but as to 
cats, dogs, monkeys & the like, it is no felony to 
steal them, but trespass may lie for taking of them. 
— AnOn. (1527), Y. B., 18 Hen. 8, 2 pi, 11 ; Jenk. 
193, 204 ; 145 E. R. 130, 138. 

55 . .] — When a man has savage 

beasts rafioncprivilegii , as by reason of a park, war- 
ren, etc., he has no property in the deer or conies or 
pheasants or partridges ; &, therefore, in an action 
he shall not say suos, for he has no property in them, 
but they belong to him rations privilegii for his 
gamed pleasure, so long as they remain in the privi- 
leged place ; for if the owner of the park dies, his 
heir shall have them, & not his exors. or adminis- 
trators, because without them the park, which is an 
inheritance, is not complete ; nor can felony be com- 
mitted of them, but of those which are made tame 
in which a man by his industry has any property 
felony may be committed. But a man may have 
property in some things which are of so base a 
nature that no felony can be committed of them, 
& no man shall lose life or member for them as of a 
bloodhound or mastiff. — Case of Swans (1592), 7 
Co. Rep. 15b; 77 E. R. 435. 


Annotations : — Conftd. Hannam v. Mockott (1824), 4 Dow. 
& Ry. K. B. 518 ; Blades v. Higgs (1865), 20 C. B. N. 8. 
214, H. L. Reid. Davies v. Powell (1738), Cooke, Pr. Cas. 
146. Mentd. R. v. Robinson (1859), Bell,C. 0. 34. 


50 . Ownership of soil.] — Wild animals 

whilst living, though they are according to Lord 
Holt the property of the owner of the soil on which 
they are living, are not his personal chattels so as to 
bo the subject of larceny. They partake while 
living of the quality of the soil, & are, like growing 
fruit, considered as part of the realty (Lord Cran- 
worth). — Blades v. Higgs (1805), 20 C. B. N. S. 
214 ; 11 H. L. Cas. 021 ; 0 New Rep. 274 ; 34 L. J. 
C. P. 286 ; 12 L. T. 615 ; 29 J. P. 390 ; 11 .Tur. 
N. 8. 701 ; 13 W. R. 927 ; 144 E. R. 1087, H. L. ; 
affg. 13 C. B. N. 8. 844. 

2 innote<iptw .^-Mentd. Read v. Edwards (1864), 17 C. B. 
N. S. 245 ; Hooper v. Clark (1867), 36 L. J. Q. B. 79 ; R. v. 


Roe (1870), 22 L. T. 414, O. C. R. ; R. t>. Townley (1870), 
L. R. 1 0. C. R. 315 ; Musgrave v. Foster (1871), 24 L. T. 
614 ; R. t>. Petoh (1878), 38 L. T. 788. O. C. R. ; R. v. Read 
(1878), 37 L. T. 722, C. C. R. ; Eiwes v. Brigg Gas Co. 
(1886), 55 L. T. 831. 

57. Fish — Pond — Owner of pond.] — Where A. 

S uts fish into a pond & dies, the Osh as chattels 
escendable pass to the heir of A., & not to A.’s 
exors. 

It is felony to take them (Clinch, J.). 

If they be in a trunck so that they may be taken 
out by the hands of men, without nets or other 
engines, it is felony, otherwise not (Popham, C.J.). 
— Cray v. Trowe (1001), Gouldsb. 129 ; 75 E. R. 
1043. 

58 . Form of Indictment — 5 Geo. 3, c. 14, 

s. 1.] — An indictment under the above sect, charged 
deft, with unlawfully entering A.’s garden adjoinmg 
her dwelling-house, in which was a pond for keeping 
fish, & without her consent taking from the pond 
with a net gold & silver fish, her goods & chattels. 
The pond was 20 yards long by 1 0 yards broad, & 
gold & silver fish were kept in it & were usually 
fished for with hook & line. It was objected that 
the fish were ferce naturae & not the property of any- 
one as alleged in the indictment. Deft, having been 
convicted : — Held : the allegation in the indictment 
that the fish were the goods & chattels of prosecu- 
trix was surplusage, & the indictment was good, it 
being only for the misdemeanour under the above 
Act. Semble : if tho indictment had been at com- 
mon law for felony, it should have described wliat 
sort of pond it was, in order that it might appear on 
the face of the indictment that taking fish out of 
such a pond was felony. — R. v. Hijndson (1781), 2 
East, P. C. Gil ; O. B. 8. P. 1781, case 190. 

69. Pheasant — Ferae naturae — Form of indict- 
ment.] — Prisoner was convicted on an indictment 
for stealing a pheasant of the goods & chattels of 8. : 
— Held : the conviction was bad, for in cases of 
larceny of animals feres natures the indictment must 
show that they were either dead, tame or confined, 
otherwise they must be presumed to be in their 
original state, & it was not sufficient to add “ of the 
goods & chattels ” of such an one. — R. v. Rough 
( 1779), 2 East, P. C. 607. 

Annotations : — Apprvd. H. v. Roe (1870), 22 L. T. 414, 

C. C. R. Disfcd. R. v. Stride & Millard, [1908] 1 K. B. 617. 

60. Under common hen — Returning for 
food.] — Pheasants that have been reared under 
hens <fe can fly some distance, but come to be fed by 
a keeper, & have never become wild, may be sub- 
jects of larceny. — R. v. Head (1857), 1 F. & F. 350. 

81 , “ Game.”] — Young pheasants 

which have been hatched by a hen, & have not yet 
become wild, while under the care & protection of 
the hen which hatched them, are to be considered 
the property of the owner of the hen & are subjects 
of larceny. Being his property they are not 
“ game” within Night Poaching Act, 1828 (c. 09), 
for that term necessarily implies something which is 
not the subject of property. — R. v. Garnham 
(1861 ) 2 F. & F. 347 ; 8 Cox, C. C. 451. 

02. In distant field.] — Young 

pheasants, hatched by a ben & under the care of 
the hen in a field at a distance from a dwelling- 
house, are subjects of larceny. — R. v. Cory (1804), 

10 Cox, 0. 0. 23. 

Annotation : — Folld. R. v. Shicklc (1868), L. R. 1 O. C. R. 
158. 

63. Ferrets — Confined in hutch.] — Prisoner was 
indicted for stealing “ five live tame ferrets con- 
fined in a certain hutch '* of the price of 1 5s., the 
property of F. It appeared in evidence that 


PART II. SECT. 2, SUB-SECT. 1. — B. 

59 i. Pheasant — Feree nulurw — 
Form of complaint .] — Prisoner was con- 
victed, under a summary complaint, of 


the theft from a publio road of a phea- 
I Bant, the property or in the lawful pos- 
session of A. : — Held : where theft of an 
animal feres nature 1 was charged, the 
complaint must specify how the animal 


became proporty, & the conviction must 
be quashed. — Wiwon v. Dykes (1872), 
44 Sc. Jur. 251; 2 Couper, 183: 10 L. 
444. — SCOT. 
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ferrets were valuable animals & that those in ques- 
tion had been sold by prisoner for 9s. : — Held : 
ferrets, though tame <fc saleable, could not be sub- 
jects of larceny. — R. v . Searing (1818), Russ. & 
Ry. 350, 0. 0. R. 

Annotation : — Dbtd. R. v. Sheriff (1903), 20 Cox, O. C. 334. 

64. Resistance by thief — Murder — Larceny 

Aot, 1861 (o. 96), ss. 21,22.] — Ferrets are “animals 
kept in a state of confinement ” within the above 
sects., & persons resisting apprehension by a police 
officer, who finds them in possession of a ferret 
which they know to be stolen, are guilty of murder, 
if such resistance directly results in the police 
officer’s death. — R. v. Sheriff (1903), 20 Cox, O. 0. 
334. 

Bees.] — See No. 49, ante. 

65. Pigeons — Roosting in boxes.] — If pigeons are 
so far tame that they come home every night to roost 
in wooden boxes, hung on the outside of the house 
of their owner, & a party come in the night & steal 
them out of these boxes, this is a larceny. — R. v. 
Brooks (1829), 4 C. & P. 131, N. i\ 

66 . In dovecot.] — Pigeons were shut up in 

a dovecot every night. A person broke open the 
dovecot & stole a number of them : — Held : he was 
guilty of larceny. — R. v. Howell, (1830), 2 Den. 
303, n. 

Annotation : — Reid. R. v. Cheafor (1851), 2 Don. 361, O. 0. R. 

67. Free to wander.] — Pigeons if tame & 

reclaimed may be subjects of larceny, though not in 
a state of confinement, but living in an ordinary 
dovecot, which affords them free access at their 
pleasure to the open air. -it. v. Cheafor (1851), 
T. & M. 021 ; 2 Den. 301 ; 21 L. .T. M. C. 43 ; 18 
L. T. (). S. 128 : 15 J. P. SOI ; 15 Jur. 1005 ; 5 
Cox, C. C. 367, 0. C. R. 

Annotation : — Consd. Taylor v. Newman (1863), 4 B. & 8. 
89. 

68. Partridges — Under hen — Free to wander.] — 

Partridges about three weeks old <fc able to fly a 
little, which had been hatched <fc reared under a 
common hen, placed under a hen-coop, &, after the 
removal of the coop, had remained about the place 
with the hen as her brood, sleeping under her wings 
at night, may be the subject of larceny. — R. v. 
Seucklk (1808), L. R. 1 C. 0. R. 158 ; 38 L. J. M. C. 
21 ; 19 L. T. 327 ; 32 J. P. 790 ; 17 W. R. 144 ; 
11 Cox, C. 0. 189. 

69 . Reduction Into possession — Living or 

dead.] — Prisoner was indicted for stealing one dead 
partridge, & the proof was that the partridge was 
wounded, but was picked up or caught by pri- 
soner while it was alive but in a dying state : — 
Held : (1) the indictment was not proved ; (2) to 
make a partridge the subject of larceny, it must be 
shown either that it was dead, or if alive that it was 
reduced into possession, or under the owner’s con- 
trol.— R. v . Roe (1870), 22 L. T. 414 ; 34 J. P. 373 ; 
11 Cox, C. C. 554, 0. C. R. 

Annotation: — Refd. R. v. Read (1878), 3 Q. B. D. 131, 133. 

70. Hawk — Young in nest.] — Of young hawks 
in the nest larceny may be committed, but not of 
hawks’ eggs (Lord Alverhtone, C.J. & Darlincj, 

J.). — R. v. Stride & Millard, [1908] 1 K. B. 017 ; 
24 T. L. R. 243, 0. C. It. 

Annotations : — Mentd. R. v. Meyer (1908), 1 Cr. App. Rep. 
10, 0. C. A. ; R. v. Garland, L1910J 1 K. B. 154, 157, G. C. A. 


Sub-sect. 2. — Dead. 

71. Flesh of animals.] — A dead animal ferce 
natural , or part of one, may be a subject of larceny. 


The authorities as to animals ferce netturcB do not 
apply to dead animals or parts of them (Patteson, 

J. ). — R. v . Gallears (1849), 2 Oar. & Kir. 981 ; 
T. & M. 196 ; 1 Den. 501 ; 3 New Sess. Gas. 704 ; 

19 L. J. M. 0. 13 ; 14 L. T. O. S. 296 ; 13 J. P. 747 ; 
13 Jur. 1010 ; 3 Cox, 0. C. 572, C. C. R. 

Annotation Const. R. v. Stride & Millard, [1908] 1 K. B. 
617, 0. o. n. 

72. Custom or usage — Southern whale fishery.] 

— By the custom of the Southern whale fishery 
among the Gallipagos islands, he who strikes a 
whale with a loose harpoon is entitled to receive 
half the produce from him who kills it. — Fennings 
v . Grenville (Lord) (1808), 1 Taunt. 241 ; 127 

K. R. 825. 

Annotations : — Consd. Hogarth v. Jackson (1827), 2 C. & P. 
Jacobs v. Seward (1872), L. R. 5 H. L. 464, H. L. 

73. Greenland whale fishery.] — By the 

custom of the Greenland whale fishery the first 
striker is entitled to the fish, though his harpoon 
be detached from the line when the second striker 
strikes, if the fish be so entangled in his line that he 
might probably have secured the fish without the 
interference of the second striker. — Hogarth u, 
Jackson (1827), 2 0. & P. 595 ; Mood. & M. 58, N. P. 

74. Landowner's rights — Animal killed by tres- 
passer — Hare.] — Pltf.’s dogs having hunted & 
caught, on deft.’s land, a hare started on the land 
of another, the property is thereby vested in pltf., 
who may maintain trespass against deft, for after- 
wards taking away the hare; <fc so it would be 
though the hare, being quite spent, had been caught 
up by a labourer of deft. For the benefit of the 
hunters. — C hurchward v. Sturdy (181 1), 14 East, 
249 ; 104 E. R. 590. 

Annotations : — Consd. Deane Clayton (L817), 1 Mooro, 
C. P. 203. Refd. Graham v. Ewart (1855), 11 Exch. 326 ; 
Lonsdale v. Rigg (1856), 11 Exch. 654 ; Blades v. Higgs 
(1862), 12 C. B. N. S. 501. 

75. Grouse.] — Grouse shot on a man’s 
land belong to him, according to all the authorities 
(Coleridge, J.)* — Lonsdale (Earl) v. Rigg ( 1 850), 
11 Exch. 051 ; 25 L. .1. Ex. 73 ; 20 L. T. O. S. 242 ; 

20 J. P. 118 ; 150 E. R. 992; sub nom. Rigg v. 
Lonsdale (Earl) (1857), 1 H. & N. 923, Ex. Ch. 

Annotations : — Folld. Blades v. IliggB (1863), 13 C. B. N. 8. 
844. Distd. Read v . Edwards (1804), 17 C. B. N. 8. 245. 
Consd. Bladbs v. Higgs (1865), 20 C. B. N. 8. 214, H. L. ; 
R. v. Townley (1870), L. R. 1 C. C. R. 315, C. C. R. ; 
Fitzhurdinge v. Purcell, 119081 2 Ch. 139. Mentd. Bruce v. 
Helliwell (1860), 5 H. & N. 609 ; Bird v. G. E. Ry. Co. 
(1865), 13 W. R. 989. 

76. Rabbits.] — If wild rabbits be both 
started & killed on the same estate, they are the 
absolute property of the landowner, & not of the 
captor. — B lades v. Higgs (1805), 20 C. B. N. S. 
214 : 11 H. L. Cas. 021 ; 0 New Rop. 274 ; 34 

L. J. C. P. 280 ; 12 L. T. 015 ; 29 J. P. 390 ; 11 
Jur. N. S. 701 ; 13 W. R. 927 ; 144 E. R. 1087, 
H. L. 

Annotations : — Consd. Hooper v. Clark (1867), 36 L. J. Q. B. 
79 ; R. v. Townley (1870), L. R. 1 C. C. R. 315 ; R. v. 
Fetch (1878), 38 L. T. 788, C. C. R. Refd. Chambers v. 
Miller (1862), 13 C. B. N. S. 125 ; Read v. Edwards (1864), 
17 C. B. N. 8. 245. Mentd. R. v. Roo (1870), 22 L. T. 414, 
C. C. R. ; Musgrave v. Foster (1871), 24 L. T. 614 ; R. v. 
Read (1878), 37 L. T. 722, C. C. R. ; Elwes v. Brfgg Gas 
Co. (1886), 33 Ch. D. 562. 

77. Game.] — Game found & killed upon 

land by a trespasser is the property of the owner of 
the land (Cockburn, C.J.). — Hooper v . Clark 
(1807), 30 L. ,T. Q. B. 79. 

78. Deer killed outside forest — Larceny 

Act, 1861 (c. 96), s. 14.] —A person who kills & 
carries away a deer, usually kept in a forest, when 


PART II. SECT. 2, SUB-SECT. 2. pltfs. & was unfonced, a deer, one of his own land, belonged to him. — lie 

the progeny of deer imported by pltfs. Long Point Co. v. Anderson (1890), 
74 i. Landowner's rights — Killing ani~ & deft., & allowed to run at large upon 19 O. R. 487 ; rtvrd. on another point, 
mal on own land.] — Deft, killed upon the land: — Held : the deer was ferm 18 A. R. 401. — CAN. 
his own land, which adjoined that of natures, &, having been shot by deft, on I 
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Animals. 


Sect. 2. — Wild animals: Sub-sect. 2. Sect. 3. 
Part III « /S'gck 1 : Sub-sect . 1, A.] 

it is outside of the limits of the forest & upon the 
land of a third party, cannot be convicted under 
the above sect, of being in unlawful possession 
thereof. — Thkelkeld v. Smith, [1901] 2 K. B. 531 ; 
70 L. J. K. B. 921 ; 85 L. T. 275 ; 50 W. R. 158 ; 
17 T. L. R. 612; 45 Sol. Jo. 618 ; 20 Cox, C. C. 38. 

79. Possession — Wounded partridge — Picked up 
alive.] — Prisoner was indicted for stealing one dead 
partridge, & the proof was that the partridge was 
wounded, but was picked up or caught by prisoner 
while it was alive but in a dying state : — Held : (1) 
the indictment was not proved ; (2) if the part- 
ridge had been reduced into possession, there might 
have been some ground for charging a larceny in a 
different form. — R. v. Roe (1870), 22 L. T. 414 ; 
34 J. P. 373 ; 11 Cox, C. C. 554, C. C. R. 

Annotation : — Mentd. H. v. Head (1878), 3 Q. B. D. 131, 
C. C. H. 

SO. Rabbits — Killing & removal as con- 
tinuous act.]— -Rabbits were netted, killed, So placed 
in a place of deposit, e.g., a ditch, on the land of the 
owner of the soil on which the rabbits were caught, 
So some three hours afterwards the poachers came 
to take them away, one of whom was captured by 
gamekeepers, who had previously found the rabbits 
& lay in wait for the poachers : — Held : this did not 
amount to larceny, the killing of the rabbits So their 
removal being one continuous act. — R. v. Townley 
( 1871 ), L. R. 1 C. C. R. 315 ; 40 L. J. M. C. 144 ; 
24 L. T. 517 ; 35 J. P. 709 ; 19 W. R. 725 ; 12 Cox, 
C. C. 59, C. C. R. 

Annotation: — Consd. R. . Pctch (1878), 38 L. T. 788, 

c. c. r. 

81. Killing, removal & sale as con- 
tinuous act.] — A gamekeeper, not authorised to take 
or kill rabbits for his own use, took So killed some 
wild rabbits upon his master’s land, So converted 
them dishonestly to his own use by selling them. 
The taking, killing, removing, & selling, were parts 
of one continuous action : — Held : a conviction of 
such gamekeeper for embezzlement of the rabbits 
could not be sustained, as it was impossible to say 
the rabbits had been received or taken into posses- 
sion by prisoner for, or in the name of or on account 
of, his employer. — R. v. Read (1878), 3 Q. B. I). 
131 ; 47 L. J. M. C. 50 ; 37 L. T. 722 ; 42 J. P 470 ; 
20 W. R. 283 ; 14 Cox, C. C. 17, C. C. R. 

Annotation : — Consd. R. v. Fetch (1878), 38 L. T. 788, 
C. C. R. 

82. Marking by gamekeeper of owner.] 

- — Prisoner was employed to trap wild rabbits, & it 


was his duty to take them when trapped to the head 
keeper. Contrary to his duty he trapped from time 
to time rabbits, So took them to another part of the 
land So placed them in a bag, to which another 
keeper observing went So took some of the rabbits 
out of the bag during prisoner’s absence So nicked 
them, So put them into the bag. His reason for 
nicking was that he might know them again. 
Prisoner afterwards took away the bag So the rabbits 
with the intention of appropriating them to his own 
use : — Held : the act of the keeper in nicking the 
rabbits was no reduction of them into the possession 
of the master, so as to make prisoner guilty of 
stealing them. — R. v . Fetch (1878), 38 L. T. 788; 
42 J. P. 694 ; 14 Cox, C. C. 116, C. C. R. 

82. Fish — Deposited in ship’s hold before 

removal.] — Prisoner was employed by the prose- 
cutors as the master of a fishing smack, engaged in 
making voyages from Grimsby to the North Sea So 
back for the purpose of catching fish for the prose- 
cutors, who sold the fish on the return of the vessel 
after each of its voyages. Prisoner had the full 
charge & control of the vessel during the voyages. 
Whilst returning to Grimsby with a cargo of fish, 
which had been caught So deposited in the usual 
receptacle provided for that purpose in the hold of 
the vessel, prisoner put into Bridlington harbour 
for the purpose of having a new trawl-net mounted. 
Whilst in that harbour a boat came from the shore, 
So by prisoner’s orders some of the fish was taken 
out of the hold, put into the boat So taken ashore, 
where it was subsequently sold by prisoner, who 
appropriated the proceeds : — Held : the fish had 
been reduced into the possession of the prosecutors 
before prisoner took it out of the hold, So prisoner 
was properly convicted of larceny. — R. v. M ALLISON 
(1902), 66 J. P. 503 ; 86 L. T. 600 ; 20 Cox, C. C. 
204, C. C. R. 


Sect. INCREASE IN ANIMALS. 

84. As between executors & heir.] — If a 

testator have sheep, swine, or cows, So dies, So they 
have young lambs, pigs, or calves, they are assets 
(Windham, ,T.). — Kittley’b Case (1584), Godb. 29 ; 
78 E. R. 19. 

85. As between landlord & tenant.] — In a 

replevin action P. had granted a lease of land with a 
stock of sheep for twenty years rendering rent, So 
the lessee covenanted to render back at the expira- 
tion of the lease one thousand sheep of the age of 
three or four years, So the lessor granted all his 
chattels So this stock of sheep to V. The sheep of 


79 i. Possession — Seals — Necessity 
for panning .] — Action for trover to 
recover the value of seals, killed, 
sculped, panned & t lagged by pltfs., but 
owing to the shifting of the ice, carried 
away from where pltfs.’ vessel lay & 
brought near that of deft., whose crew 
took them : — Held : pltfs. had ob- 
tained an absolute property in the seals 
which could not be divested without 
their consent. — Clift v . Kane (1870), 5 
Nfld. L. R. 327.— NFLD. 

79 ii. .3 — The crews of 

vessels distributing themselves over 
large areas of the ice fields, indiscrimi- 
nately slaughtered seals as they wont, 
leaving them round, taking no need to 
collect, or mark, or pan same : — Held : 
no right of property was acquired in 
the seals, as the killing must bo accom- 
panied by possession. — Power v. Ken- 
nedy (1884), 7 Nfid. L. R. 34.— NFLD. 

PART II. SECT. 3. 

g. Foals of mares wrongfully de- 
tained — Foaled while in possession of 
person so detaining.] — In Apr., 1846, 
certain mares, pltf.’s property, strayed 
to deft.*8 farm, who advertised them, So 


no owner appearing, he began to use 
them about a year afterwards. In 
July, 1846, the some mares, being 
supposed to be on pltf.’s pasture, wore 
sold to S., who never obtained posses- 
sion of them, but hearing, in 185Z, that 
they had foaled, & were in deft.’s posses- 
sion, made a written demand on deft, 
for them & their progeny in Sept, of that 
year. A year afterwards S. made over 
his interest to pltf., who made a demand 
on deft, for the mares & their colts, 
which was refused : — Held : the mea- 
sure of damages was the value of the 
property .at the time of the conversion, 
& pltf. had no claim to be the owner of 
the animals subsequently bred from the 
mares. — Scott r. McAlpink (1857), 
6 C. P. 302.— CAN. 

h. On execution.] — After a testa- 
tor's death his widow, one of the 
trustees, remained on his farm & in 
possession of the stock & personal pro- 
perty, Borne of which she sold, & the 
stock had been added to by breeding. 
A writ of execution came into the 
sherifl’s hands against her, & while it 
was there, the two other trustees took 
from her a ratge. of all the personal 


property for advances made by them 
to her. The sheriff afterwards seized 
under the writ, & the two trustees for- 
bade the sale : but it went on, & one 
of them bought the goods, &. took a 
bill of sale from the sheriff, against 
whom they then brought an action for 
the seizure : — field : (1) they were not 

estopped from complaining of the 
seizure & sale as illegal by having pur- 
chased at the sale ; (2) the increase of 
stock belonged to the owner of the 
stock at, the time & went by the same 
rule. — P ekrk r. Carrall (1860), 19 
V. C. R. 229.— CAN. 

k. As between bailor rf* b dice.] — In 
the case of a gratuitous loan all the 
increase & offspring of the loan, e.g., a 

J mir of mores offspring of a mare 
oaned, belong to the lender, & must be 
returned at the determination of the 
loan, & ar not subject to seizure under 
execution against the bailee, — Dillaree 
v. Doyle (1878), 43 U. 0. H. 442.— 
CAN. 

1. As between grantor & grantee of 
bill of sate .] — The holder of a bill of sale 
of a mare has no property in a colt 
foaled by her, especially where the hill 
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the old stock were all spent, & others supplied, part 
by increase & part by purchase: — Held: (1) in- 
crease of stock went to the lessee, these tilings being 
severed from the principal ; (2) in a lease of dead 
goods anything added for reparation or otherwise 
went to the lessor, because it belonged to the prin- 
cipal. — W ood v. Ash & Foster (1586), Owen, 130 ; 
Godb. 112 ; Palm. 540 : 74 E. It. 958 ; mb nom. 
Wood & Foster’s Case, 1 Leon. 42. 

Annotations : — Refd. Robinson v. Macdonnell (1816), 5 M. & 
S. 228 ; Westropp v. Elligott (1884), 9 App. Cas. 815, H. L. 

88. Custom & usage.] — By the custom of the 
county of Buckingham, if any swan which had its 
course in any water within the same county came 
on the land of any man & there built, & had cygnets 
on the same land, then he who had the property of 
the swan should have two of the cygnets, & he who 
had the land should have the third cygnet which 
should be of less value than the other two : — Held : 
(1 ) the custom was good, because the possessor of the 
land suffered them to build there where he might 
drive them off ; (2) by the general custom of the 
realm, cygnets belonged to the owners of the cock & 
of the hen, & wore divisible between them. — C asio 
of Swans (1592), 7 Co. Hep. 15b ; 77 E. R. 435. 

Annotations: — Refd. Lystor v. Homo (1639), Cro. Car. 544 ,* 
Hannam v. Mookett (1824), 4 Dow. & Ry. K. li. 518 J 
R. v. Robinson (1859), Boll. O. C. 34 ; Blades v. Higgs 
(1865), 20 C. B. N. 8. 214, H. L. Mentd. Davies v. Powell 
(1738), Cooke, Pr. Cas. 146. 

87. As between lord of manor & tenant.] — If 

birds build nests in trees upon land of copyhold 


tenure, the eggs are the tenant’s. — Ashmond (Ash- 
mead) v . Ranger (1700), Holt, K. B. 162 ; 12 Mod. 
Rep. 378 ; 1 Ld. Raym. 551 ; Fortes. Rep. 152 ; 90 
E. R. 087. 

Annotation : — Refd. Odol v. Ring (1729), 1 Barn. K. B. 302. 

88. Young pheasants hatched by common hen.] 

— R. v. Garnham, No. 61, ante . 

89. Calves of stolen cows — Calved while In pos- 
session of bond, fide purchaser.] — Cows were.stolen 

& sold in market overt by the thief to a cattle 
dealer, who sold them to a bond fide purcliaser ; they 
calved while in his possession. . The thief was con- 
victed of stealing the cows, notice of the conviction 
was given to the purchaser, & the cows & calves 
were demanded of him on behalf of the original 
owner : — Held : the calves were the property of the 
original owner, as on the thief’s conviction the pro- 
perty in the stolen cows revested in the original 
owner. — Walker v. Matthews (1881), 8 Q. B. D. 
100 ; 51 L. .1. Q. B. 243 ; 46 L. T. 915 ; 30 W. R. 
338. 

90. As between tenant for life & remainderman,] 

— Deer were settled on a tenant for lif e & remainder- 
man. The tenant for life subsequently bought other 
deer: — Held: (1) the progeny of such deer were 
bound by the settlement equally with those of the 
original deer ; (2) deer are not within the rule that 
things qua non comumunter cannot be settled. — 
Paine v. Warwick (Countess), [1014] 2 K. B. 486 ; 
nub nom. White v. Paine, 83 L. .T. K. B. 805 ; 
30 T. L. R. 347 ; 58 Sol. Jo. 381. 
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Sect. 1.— RIGHTS. 

Sub-sect. 1. — When the Animal is Interfered 
with. Injured or Killed. 

A. Jhj Person acting in Self-defence. 

91. Dog entering adjoining premises — Frighten- 
ing occupiers thereof.] — The plea in an action for 
trespass for killing pltf.’s mastiff justified the 
killing on the ground that to pltf.’s knowledge the 
dog was savage <fe given to biting men & cattle, 
that it had often been to deft.’s yard adjoining his 
dwelling-house barking & putting deft. & bis family 
in fear of being bitten if they left the house, that 
although deft, gave pltf. notice of this, pltf. neg- 
lected to restrain the dog, & that upon t he dog again 
coming to deft.’s premises & putting him A his 


family in fear as aforesaid, deft, for their safety shot 
the dog. After verdict for deft., upon motion in 
arrest of judgment : — Held : the plea was good. — 
Keck v. Halstead (1690), 2 Lut. 1494 ; 125 E. R. 
823. 

92. Dog attacking person — Unreasonable 
violence in self-defence.] — A party using unreason- 
able violence to boat off a dog which runs at him is 
guilty of a yrilful trespass under Malicious Injuries 
to Property Act. 1827 (c. 30), s. 24. 

Pltf., a pedlar, went to deft.’s yard to sell goods ; 
a small dog ran out & barked at him, A pltf. struck 
the dog a violent blow which made it permanently 
blind: — Held: pltf. had wilfully injured the dog 
under the above sect., if the violence he had usea 
dearly exceeded all that was necessary for his own 
protection & was not reasonably done in his own 


of sale is held merely as security for a 
loan & the mare has never been In his 
possession. — Hibschfield v. Halifax 
(CITY) (1889), 22 N. S. R. 52.— CAN. 

m. .] — Pltfs. were the grantees 

& H. the grantor of a bill of sale, by 
way of mtge., which conveyed four 
horses, with a proviso giving power to 
pltfs., on default, to take possession 8c 
dispose of tho property as they should 
see fit. After default in payment of 
principal 8c interest, a mare, described 
in the mtge., dropped a foal, whioh was 
seised by tho sheriff under an execution 
against H. : — Held : the foal having 
been dropped after default made &, 
therefore, while pltfs. were owners 8c 
entitled to possession of the mare, suoh 
foal was tneir property. — Temple v. 
Niohoison (1881), Cass Dig. (2nd ed.) 
114.— CAN. 

n. As between tenants in common & 
purchaser from sheriff .1 — A, 8c B. became 
tenants in common of a mare, B. to 
keep 8c take care of the mare for a year, 
when A was to have her. While in 
B.'slpoasesslon she was seized 8c sold 


by tho sheriff under an execution 
against B., but notice of A.’s claim was 
given to the shorlff & publicly at tho 
sale. Subsequently the mare had a 
colt whioh was in premia at the time of 
the sale. In an action by A. against C., 
the purchaser at tho sheriff's sale : — 
Held : the sheriff's sale passed only 
B.’s interest in tho mare, 8c C. by his 
purchase became a oo-owner with A. ; 
&, tho property In the colt following 
that of its dam, A. was an owner of an 
undivided moiety in both. — G unn v . 
Burgess (1884), 5 O. R. 685.— CAN. 

o. As between buyer db creditors of 
vendor.] — Horses, having been seized 
in execution, were claimed by deft, as 
his property under a dlreot purchase 
from one of the execution debtors, or as 
the increase of animals so purchased : — 
Held : (1) as to one of the animals, 
said to nave been in ffremio of a mare 
when purchased, as no bill of sale was 
given to deft, upon the sale of the dam, 
8c the sale was not accompanied by an 
immediate delivery nor followed by an 
actual 8c continued change of possession, 
the sale was under Bills of Sale Ordi- 


nance O. O. (1898), o. 43, s. 9, absolutely 
void as against pltf. ; (2) as to four of 
the horses, tho progeny of mares said 
to have been Bold to deft, long before 
the progeny were conceived, the sale of 
the dams was absolutely void as against 
pltf., 8c no property in their increase 
ever became vestod in deft, as against 
pltf. ; (3 ) the brood of all tame 8c domestic 
animals belonged to the owner of the 
dam. — Graf v. Lingerrll (1914), 27 
W. L. R. 707 ; 7 Alta. L. R. 340 ; 0 
W. W. R. 566; 16 D. L. R. 417.— CAN. 

p. As between mortgagor db mort- 
gagee.] — Ooltfl of mares covered by 
mtge. are part of *' the natural Increase 
of the goods 8c chattels,” 8c as such are 
covered by mtge. until they no longer 
neod the nurture of their mother; in 
order that the mtge. oover the increase 
beyond this time there must be express 
provision. — Johnson v. Oolk (1914), 
30 W. L. R. 290 ; 7 W. W. R. 593.— 
CAN. 

q. 8. P. Case Threshing Machine 
Oo. v. Govley (1914). 29 W. L. R. 811 ; 
7 W. W. R. 5$4,— CAN. 
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defence. — IIanway v . Boultbek (1830), 4 C. & P. 
850 ; 1 Mood. & R. 15 ; 2 Man. & Ry. M. O. 481. 

Annotation : — Mentd. Downing v. Capel (1867), 36 L. J. M. C. 
97. 

93 . Plea of self-defence.] — To justify 

shooting another person’s dog, it is not sufficient to 
show that the dog was of a ferocious disposition, & 
was at large, but the dog must be actually attacking 
the party at the time. 

Where deft, was passing pltf.’s house, & pltf.’s 
dog ran out, & bit deft.’s gaiter, & on deft, turning 
round, & raising his gun, the dog ran away & he 
shot the dog as he ran away : — Held : deft, was not 
justified in so doing. — Morris v . Nugent (1836), 7 
C. & P. 572. 

94. Known ferocity of animal.] — If 

defts. justify shooting a dog by pleading that it 
attacked them, & that it “ was accustomed to 
attack & bite mankind,” pltf. may call witnesses 
to prove the general quietness of the dog. — Clark v. 
Webster (1823), 1 0. & P. 104. 

B. By Person acting in Defence of his own Animal. 

95. Dog killed — Chasing rabbits in warren.] — A 

warrener may justify killing a mastiff dog in the 
warren to prevent his destroying the conies. — 
Wadhurst v. Damme (1004), Cro. Jac. 45 ; 70 
E. R. 37. 

Annotations: — Refd. Harrington v. Turner (1681), 3 Lev. 
28 ; ITolheroe r. Matliewn (1833), 5 C. & 1\ 581. 

96. While attacking another dog.] — In an 

action of trespass for killing a mastiff-dog, deft, 
pleaded pltf. suffered the dog to go unmuzzled, 
that he fell on a dog kept by delt. for preservation 
of the house, & deft., to preserve his dog, killed 
pltf.’s dog : — Held : (1 ) (Twjsdion <fc Windham, 
JJ.) the plea was ill, without saying that he could 
not otherwise save his dog ; (2) (Keeling & More- 
ton, JJ.) the plea was sufficient. — Weight v. 
Ramscot (Rainscar) (1067), 1 Saund. 84 -, 1 Sid. 
336 ; 85 E. It. 93 ; svh nom. Wrigiit v. Wranscot 
(Wrainscott), 2 Keb. 237 ; 3 Lev. 216. 

Annotations: — Consd. Vero v. Cawdor (1809), 11 East, 568. 
Mentd. Errington r. Thompson (1696), 1 Ld. Raym. 183. 

97 . While attacking hogs.] — Deft, may 

i 'ustify killing pltf.’s mastiffs to prevent- them from 
billing deft.’s hogs, although the hogs w T ere tres- 
passing. — King v. Rose (1673), 1 Frcem. K. B. 347 ; 
3 Keb. 228 ; 89 E. R. 258. 

9 g, Chasing deer in park.] — A deer having 


escaped from a park & being in pltf.’s land, he 
chased it with his dogs, who pursued & killed it 
in the park : — Held : the park owner might kill the 
dogs. — Barrington v. Turner (1681), 3 Lev. 28 ; 
83 E. R. 560. 

Annotation -Refd. Protheroe v. Mathews (1833), 5 C. & P. 

581. 

99. -.] — The servant of a park owner 
may shoot a dog chasing deer therein, tnough such 
shooting be not absolutely necessary for the deer’s 
preservation, & the dog was not actually pursuing 
when so shot, if the chasing & the shooting were all 
one transaction. — Protheroe v. Mathews (1833), 5 
C. &P. 581. 

100. — - — When attacking fowls.] — If deft, justi- 
fies shooting a dog, because the dog was worrying 
his fowl, & could not otherwise be prevented, he 
must prove that the dog was in the act of worrying 
the fowl at the very moment he shot it. — Janson 
v. Brown (1807), 1 Camp. 41. 

101 . Chasing hares in close.] — A plea to an 

action of trespass for killing pltf.’s dog cannot jus- 
tify the act by stating that the lord of the manor 
was possessed of a close, & that deft-., as his game- 
keeper, killed the dog when running after hares in 
that close for the preservation of the hares, such 
plea not- even stating that it was necessary to kill 
the dog for the preservation of the hares, nor that it 
was the dog of an unqualified person. — Veiie v. 
Cawdor (Lord) (1809), 11 East, 568 ; 103 E. R. 
1125. 

Annotations: — Consd. Donne r. Clayton (1817), f 7 Taunt. 

489. Distd. Protheroe r. MalliewB (1833), 5 C. & P.< 581. 

Expld. Taylor r. Newman (1863), 4 It. & S. 89. 

102. -.] — Pltf.’s dogs passed through a 
gap in a hedge on to deft.’s land, & were shot by 
him. There was no evidence that the dogs were 
coursing a hare : — Held \* the only question for the 
jury was the amount of damages.- — Moore v. 
Clarke (1898), 62 J. P. 522. 

103. When chasing sheep.] — The owner of 

sheep in a field which had been worried by a dog 
shot the dog when in another field at some distance 
off. In an action by the owner of the dog : — Held : 
deft, was not- justified in the act of shooting as it 
was not. done in protection of his property. — WELLS 
v. Dead (183 1 ). 4 C. A? 1 \ 568 ; 2 Man. & Ry. M. 0. 
517. 

C. By Person acting in Defence of Properly . 

104. Cattle chased off land — By stranger.] — If a 

man see the beasts of his neighbour in another’s land 


. 1, SUB-SECT. B. 

96 i. Dog killed — While attacking 
horse.] — While delt. was driving along 
the public highway in his carriage pltf. 's 
dog barked & jumped at the horse, 
which waa a nervous animal & became 
greatly excited in consequence of the 
actions of the dog. A short distance 
ahead was a steep liill with a narrow 
road to descend. Deft., fearing that 
the horse would get beyond his control. 
Sc that an accident would follow, shot 
the dog : — Held : he was justified in so 
doing. — Quigley v. Pudsky (1894), 26 
N. S. R. 240.— CAN. 

103 i. When chasing sheep.] — In 

trespass for shooting a dog, deft, 
justified that the dog was used to worry 
sheep, etc., that being so used, just 
before he was shot by deft., he was 
worrying deft-.’s sheep. General de- 
murrer, the causes of demurrer assigned 
being that the plea did not disclose a 
legal justification, as it should have 
averred that the dog was in the act of 
worrying, & not that he was worrying 
'* just before ’’ the time, etc. : — Held : 
(1) an averment that the dog was about 
to renew the attack would be a legal 
justification, & the averments in the 
pleas amounted to that ; (2) the 

pleading was sufficient on- general 


demurrer. — Kellktt v. Stannarp 
(1850), 2 1. C. L. It. 156 ; 4 Ir. Jur. 
O. S. 50.— I R. 

s. Ilorse killed — When attacking 
ware — Unnecessary violence.) — Heap, 
was the owner of a stallion running on 
terms on the land of applt-. & under 
applt.’s charge in an enclosed paddock. 
A servant of applt. went to repair a 
fence of the paddock in which the 
stallion was running. He rode a mare 
belonging to his master to the place, & 
tied her up to the fence inside the 

{ >addock, & went to work. Afterwards 
io hoard the stallion squealing at the 
mare, & found the mare in the ditch of 
the fence, & the horse biting her neck. 
Having a spade in his hand, he threw it 
at the horse, inflicting an injury so 
severe that the animal had to be de- 
stroyed : — Held : In protecting his 
master’s property applt. ’s servant had 
proceeded with unncesBary violence 
amounting to a criminal act, being an 
excess for which, nevertheless, the 
master was responsible. — Hunter v. 
McRae (1897), 15 N. Z. L. R. 701.— 
N.Z. 

PART III. SECT. 1, SUB-SECT. 1.— C. 
t. Horse chased off land — By servant 
of owner of land.] — Several horses from 
a neighbouring farm having broken 


into a farmer's wheat field, & his ser- 
vants having chased them out by 
driving them across a fence which 
divided the two farms, & one of them 
having, In leaping, fallen on a stake Sc 
been killed : — Held : the servant was 
not liable, there being no appearance of 
intention to injure the horses, Sc the 
injury being accidental. — Hkrriot v. 
Untuank (1827), 6 8. 211. — SCOT. 

w. .) — A horse broke out 

of a field Sc entered, in pursuit, of some 
mares, the farm -close of a neighbouring 
farm. A servant on the farm having 
beaten him with a stake in order to 
drive him away, & the horse having 
thereafter died from a wound alleged 
to have been inflicted by a nail in the 
stake : — Held : the servant was not 
liable for the price of the horse. 

When a party’s horses or cattle break 
in among the crop or stock of a neigh- 
bour, the servants of the latter are 
entitled & bound to use ordinary Sc 
reasonable compulsion to drive them 
away ; Sc if any accident happen to the 
animals trespassing from the means 
used, it is a casualty which their owner 
must take upon himself. — Cumming v. 
Turnbull (1840), 2 D. 579. — SCOT. 

104 i. Cattle chased off land. 1 — Deft, set 
his dog on pltf.’s cows, which were 
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damage feasant , it is not lawful for him to drive 
them off, Sc if he do, the owner shall have trespass, 
although he did a good act, Sc saved the owner from 
damages for the depasturing of his beasts. — 
Maleverer v. Spinke (1537), 1 Dyer. 35b ; 73 
E. R. 79. 

Annotations : — Consd. Cope v. Sharpe (No. 2), [1912] 1 
K. B. 496, C. A. Ee!d. Monse’s Case (1608), 12 Co. Rep. 63. 
Mentd. Liford’s Case (1614), 11 Co. Rep. 46b ; Seoheverel 
v. Dale (1627), Poph. 193 ; Simmons v. Norton (1831), 
9 L. J. O. S. O. P. 185 ; Cope v. Sharpe, [1910] 1 K. B. 
168 ; Cope v. Sharpe (No. 2), [1911] 2 K. B. 837. 

106. By owner of land.] — T. was seised of a 

right of common in lands belonging to A. A in lands 
belonging to B. B. purchased the lands & demised 
them to pltf., who put cattle for pasture into A.’s 
lands from whence they were driven out by deft., 
A.’s tenant, with a dog : — Held : (1) the right of 
common was a right of common appurtenant, & 
extinguished by* the unity of ownership ; (2) A. 
could enclose his lands against B. & his tenant, & 
the act of the latter was a trespass ; (3 ) when pltf. ’s 
cattle trespassed on deft.’s land, he might chase 
them out with a dog, without being compelled to 
distrain them. 

In the case of persons entitled to common by 
vicinage one may enclose against the other, for he 
who has such common cannot put his cattle into 
the lands of the other, but he ought to put them in 
the land where he has common ; A if they stray 
into the other land, the trespass is excused by reason 
of the ancient usage. — Tyrringtiam’s Case (1584), 
4 Co. Rep. 30b ; 70 E. R. 973. 

Annotations > Refd. Mitten v. Fund rye (1625), Poph. 16; 
Rumscy v. Rawson (1667), 2 Kob. 410; King v. Rose 
(1673), Froom. K. B. 347 ; Wells v. Pearoy (1835), 1 
Bin g. N. C. 556 ; Rea v. She wurd (1837). 2 M. & W. 421 ; 
Warrick i\ Queen's College, Oxford (1871), 40 L. J. 
Ch. 780. Mentd. Knight’s OaRo (1623), Oodb. 352 ; 
Shury v. Piggot (1626), 3 BuIhI. 339; Wyld’H Case 
(1659), 8 Co. Rop. 78b; Reynolds"!! *>• Blake (1696), 

1 Ld. Raym. 192 ; Bennett v. Reeve (1740), Willes, 227 ; 
Barwiek v. Matthews (1814), 5 Taunt. 365; Davies v. 
Lowndes (1838), 6 Scott, 435 ; Jones i?. Robin (1845), 10 
Q. B. 581 : Prichard r. Powell (1845), 10 Q. B. 589 ; 
Baring r. Abingdon. [18921 2 Oil. 374, C. A.; A.-G. r. 
Reynolds, 119111 2 lv. B. 888. 

106. Ewes In lamb chased off another’s land — 
By owner of land.]— -In trespass for chasing owes 
being great with lambs, so as by such driving pltf. 
lost his lambs, deft, pleaded they were in his several 
damage feasant, wherefore he took them & drove 
them to the pound : — Held : this was no plea, for 
although he might take, yet. he could not drive them 
with peril, etc. — Anon! (1572), 3 Leon. 15 ; 74 
E. R. 511. 

107. Rabbits killed on another’s land — By owner 
of land.] — Where a man makes coney-burrows in 
his own lands, A the conies go on to other lands & 
do damage, the conies, being feree naturer , may be 
killed by the person upon whose land they go. — 
Boulston’s Case (1597), 5 Co, Rep. 104b ; 77 E. R. 
216. 

A nnotations Folld. Polling v. Langden (1601), Owon, 114. 
Consd. Northumberland's Case (1618). Poph. 141 ; Dcwcll 
v. Sanders (1619), Oro. .lac. 490 ; Ilannam v. Mockott 
(1824), 2 B. & C. 934. Expld. Blades v. niggs (1863), 32 
L. J, C. P. 182, Ex. Ch. Refd. BowlHton v , Hardy (1598), 
Cro. Eliz. 547. Mentd. Ashby r. White (1703), 2 Ld. 
Raym. 938. 

108. Rabbits killed damage feasant — By com- 
moner.} — In trespass for breaking his close & killing 
conies deft, pleaded he had common time out of 


mind, Sc the conies were damage feasant in the place 
where he killed them; — Held: (1) conies were 
beasts of warren Sc profitable as deer, Sc were not to 
be compared to foxes Sc vermin which might be 
killed, but the owner of the soil might keep conies 
where the common was as well as other cattle, Sc 
might make fish-ponds which the commoner could 
not destroy ; (2) judgment must be given for pltf. 
— Peeling v . Langden (1601), Owen, 114; 74 
E. R. 940. 

109. Sheep chased off land — Pursued Into adjoin- 
ing land.] — In an action of trespass for chasing 
sheep, it appeared they were trespassing upon cer- 
tain land, & deft, with a dog chased them out, Sc a a 
soon as the sheep were out of the land he called in 
his dog, but the dog pursued the sheep into another 
man’s land next adjoining ; — Held : trespass did 
not lie, as it was lawful for deft, to chase the sheep 
out of his own land, & he did his best endeavour to 
recall the dog. — Mitten v. Faitdrye (1626), Poph. 
161 ; sub nom. Millen (Miller) v. Fa wen (Faw- 
trey, Fawdry, Hawery), Beni. 171 ; W. Jo. 
131; Lat. 13, 119. 

Annotations: — Distd. Beckwith v. Shordike (1767), 4 Burr. 

2092. Consd. Gundry v. Feltham (1786), 1 Term Rep. 

334 ; Deane v. Clayton (1817), 7 Taunt. 489. R&d. King 

v. Rose (1673), Frecm. K. B. 347 ; Mason v. Keeling 

(1099), 1 Ld. Raym. 606. Mentd. Anthony v. Haney 

(1832), 8^ Bing. 186. , 

110. Swine killed on another’s land — When tres- 
passing.] — In an action for keeping a mastiff, deft, 
knowing that it was used to bite swine Sc that the 
mastiff bit A killed pltf.’s sow, it was moved in 
arrest of judgment that it was proper for a dog to 
hunt hogs out of ground : — Held: (1) it was not 
lawful to keep dogs to bite & kill swine ; (2) judg- 
ment must be for pltf. — Boulton v. Banks (1632), 
Cro. Car. 254; 79 E. li. 822. 

Annotation: — Refd. Mason v. Keeling (1699), 12 Mod. Rep. 

332. 

111. Sheep killed on another’s land — Worried 
while being chased off same.] — Pltf.’s sheep were 
trespassing on deft.’s field which adjoined pltf.’s 
land. Sc while the sheep were being driven by their 
owner hack to his own Held, deft.’s dog, which was 
in the field where the sheep were so trespassing, 
worried Sc kijled one of the sheep. Deft, had several 
times warned pltf. to prevent his sheep from 
trespassing on his land ; — Held : under Dogs Act, 
1865 (c. 60), s. 1 , the owner of the dog was liable for 
the injury done by his dog to the sheep, although 
such sheep was trespassing on his land at the time 
when the injury was inflicted. — Grange v. Silcock 
(1897), 77 L. T. 340 ; 61 J. P. 709 ; 46 W. R. 221 ; 
13T. L. R. 565; 41 Sol. Jo. 697. 

112. Dog killed — Notice that trespassing dogs will 
be shot.] — In an action of trespass for shooting 
pltf.’s dog, the defence was that deft, had put up a 
notice that dogs trespassing would be shot : — Held : 
a man was not at liberty to shoot another’s dog by 
virtue of such a notice. — Corner v. Champneys 
(1814), cited 2 Marsh, at p. 584. 

113. Setting dog-spear — Notice.] — Deft, waa 

owner Sc occupier of a wood adjoining a wood of B., 
divided therefrom by a low bank A a shallow ditch, 
not being a sufficient fence to prevent dogs from 
passing from B.’s wood into deft.’s wood. There 
were public footpaths through deft.’s wood, not 
fenced off therefrom. Deft., to preserve hares in 
his wood, A to prevent them from being killed 


trespassing. In running away, one of 
the cows broke her leg : — H eld : the 
questions tor tho judge to consider were : 
“ Was what, was done by deft, in setting 
the dog on the cows reasonably neces- 
sary in the circumstances of the case, A 
was this the cause of the injury.” — 
Murray v. Muir (1915), 8 O. W. N. 
222. — CAN. 


109 i. Sheep chased off land.] — Pltf.’s 
sheep strayou into the held of deft.’H 
employer, & deft, chased them out of 
the field & in so doing his dog injured 
one sheep so that it had to be killed. 
The dog used was not a fierce dog A had 
been used by deft, before in driving 
sltf.’s shoep out of the same field, A no 
mrm resulted: — Held: pltf.’s action 
to recover for tho sheep lost must be 


dismissed. — Carmichael v. Feltoe 
(1908), 9 W. L. R. 15.— CAN. 

1121. Dog killed — By farmer, J - Where 
a farmer had shot ids neighbour’s dog 
for trespassing on his property ; — 
Held : he had no right to take the law 
into his own hands A must pay damages. 
— Trenholmk v. Mima (1881), 4 L. N. 
79 —CAN. 
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Sect, 1. — Rights : Sub-sect. 1, C. D. <8? £.] 

therein by dogs Sc foxes that came thereinto in pur- 
suit of hares, kept iron spikes screwed & fastened 
into several trees in his wood, each spike having 
two sharp ends, & so placed that each end should 
point along the course of a hare-path, Sc purposely 
placed at such a height from the ground, as to allow 
a hare to pass under them without injury, but to 
wound Sc Kill a dog, that might happen to run 
against one of the sharp ends thereof, the spikes 
being, from their nature Sc positions, adapted to 
effect the purpose for which deft, fastened them 
there ; none of them was at a less distance than 
50 yards from any footpath, & some were from 150 
to 160 yards distant therefrom. Deft, kept notices 
painted on boards placed at the outside of some 

S arts of the wood that steel-traps, spring-guns, & 
og-spikes were set in that wood for vermin. Pltf., 
with B.'s permission, was sporting in his wood with 
a valuable pointer ; a hare rose in his wood Sc was 

S ursued by the dog thereout, over the bank & 
itch, into deft. ’s wood, & in the pursuit, there ran 
against one of the sharp spikes, Sc was killed. Pltf. 
endeavoured as much as in him lay to prevent his 
dog from pursuing the hare into deft.’s wood, but 
was unable so to do. Pltf. having brought an 
action against deft, to recover compensation for 
the loss of his dog: — Held: (1) (Gibbs, C..T., <fc 
Dallas, ,T. ) the action was not maintainable ; (2) 
(Park & Burro ugii. JJ.) pltf. was entitled to re- 
cover. — Deane v. Clayton (1817), 7 Taunt. 489 ; 
1 Moore, 0. P. 203 ; 2 Marsh. 577 ; 129 E. R. 
196. 


Annotations: — Consd. Ilott r. Wilkes (1820), 3 B. &|Ald. 
304 ; Bird v. Holbrook (1828), 4 Bing. 628 ; Lynch v. 
Nurdin (1841), 1 Q. B. 20; Jordin v. Crump (1841), 8 
M. Sc W. 782 ; Corby v. Hill (1858), 4 C. B. N. S. 556 ; 
Ponting v. Noakes, [18941 2|Q. B. 281 ; Lowery v. Walker, 
[1910] 1 K. B. 173. C. A. Retd. Latham . Johnson, 
(1913] 1 K. B. 398. C. A. 


keeper whilst going along a public highway which 
passes through the forest. — Davis v. Girder (1846), 
7 L. T. O. S. 63 ; 10 J. P. Jo. 261. 

116. Shot without intention to kill.] — A 

gamekeeper fired at a dog near an aviary, wherein 
were his master’s pheasants. Sc killed it. The justices 
found as a fact tnat he fired with the intention of 
driving it away Sc not of killing it, Sc that he thought 
it necessary to fire for the protection of his master’s 
property : — Held : if the gamekeeper bond fide 
believed that what ho did was necessary for the 
protection of his master’s property, he was not 
guilty. — Miles v. Hutchings, |1903] 2 K. B. 714; 
72 L. J. K. B. 775 ; 89 L. T. 420 ; 52 W. R. 284 ; 
20 Cox, C. 0. 555. 

Annotation : — Reid. Nye v. Niblett (1917), 87 L. J. K. B. 

590. 

117. Shooting fowls — Eating grain on defendant’s 
land.] — -S., the occupier of land sown with seed, 
shot two domestic fowls of W., which were tres- 
passing, having got through the fence. S. had 
previously warned W. that unless the fowls were 
kept off he should kill them : — Held : 8. could not 
be convicted under Malicious Damage Act, 1861 
(c. 97), s. 41, of unlawfully killing the fowls. — Smith 
v. Williams (1892), 56 J. P. 840 ; 37 Sol. Jo. 11 ; 9 
T. L. R. 9. 

Annotation : — Dbtd. Armstrong v. Mitchell (1903), 88 L. T. 

870. Consd. Nyo v. N blett (1917), 16 L. G. H. 57. 

118. Killing pigeons.] — The erecting of a new 
pigeon-house by the freeholder of a manor is not a 
common nuisance inquirable at the leet ; but if the 
pigeons fly abroad to the damage of the King’s sub- 
jects, the judges of assize may take cognizance of 
it. — D ewell (Duell) v. Sanders (1618), Cro. Jac. 
490; 2 Roll. Rep. 3; 79 E. R. 419. 

Annotations: — Consd. Hanna m v. Mockott (1824), 2 B. & C. 

934 ; Taylor v. Newman (1863), 4 K. Sc S. 89. Mentd. 

Nyo v. Niblett (1917), 16 L. G. R. 67. 


114. -.] — A declaration alleged 
that deft, wrongfully Sc unlawfully set Sc concealed 
a dog-spear, the same being an engine calculated to 
do grievous bodily barm, as well to the liege sub- 
jects of the Queen as to their dogs happening to 
run upon same, among the bushes near a public 
footway running through a close of def t.’s, by means 
whereof a dog of pltf.’s. with which he was going on 
foot along the footway, Sc which, by reason of a 
rabbit having crossed the footway in his view, had 
then, against the will of Sc unavoidably by pltf., 
begun to pursue At was in pursuit of the rabbit, ran 
upon the dog-spear & was wounded, etc. Plea, that 
deft, set Sc concealed the engine for the purpose of 
preserving his game, Sc of disabling & killing dogs 
that might come upon his close, lest they should 
pursue Sc destroy the game, whereof pltf. had 
notice : — Held : ( l ) this plea was a good answer to 
the action ; (2) it would have been so even without 
the allegation of notice. — J ordin v. (’rump (1841), 
8 M. & W. 782 ; 11 L. J. Ex. 74 ; 5 .fur. 1113; 151 
E. R. 1256. 

Annotations : — Distd. Corby v. Hill (1858), 4 C. B. N. S. 

656. Folld. Bryan t>. Eaton (1875), 40 J. P. 213. Consd. 

Clark v. Chambers (1878), 3 Q. B. D. 327 ; Tenting v. 

Noakes, [1894] 2 Q. B. 281. Reid. Bft**ues v. Ward (1850), 

9 C. B. 392 ; Lowery v. Walker, [1909) 2 K. B. 433. 

115. «« Unlawful dog ” on Crown landah— 

Crown Lands Act, 1825 (c. 17), s. 14.] — If there be 
evidence that a dog is brought into the Forest of 
Dean for the purpose of taking or destroying deer, 
etc., the dog is an “ unlawful dog ” within the above 
sect.. Sc if not delivered up may be shot by the game- 


119. Eating crops on another’s land — Lar- 

ceny Act, 1801 (c. 96), s. 23.] — House pigeons kept 
by A. were in the habit in the day-time of flying 
over & feeding upon the land of B. . He served 
notice on A., requesting t hat he would immediately 
cause them to be destroyed or prevent them from 
doing further injury to his crops ; if not, he would 
be compelled in seif-defence to shoot or otherwise 
to destroy them, besides claiming damages for the 
injury lie sustained from their feeding on his land. 
Aft ” t his B. found them feeding on his land Sc fired 
at t hem & thereby caused them to rise ; he then 
fir**d at them a second time, Sc killed one, which he 
left on the ground : — Held : he had not unlawfully 
killed it within the above sect. — Taylor v. New- 
man (1863). 4 B. & S. 89 ; 2 New Rep. 275 ; 32 
L. J. M. 0. 186 ; S L. T. 424 ; 27 J. P. 502 ; 11 
W. R. 752 ; 9 Cox, O. 0. 314 ; 122 E. R. 393. 

Annotations : — Consd. Hudson r. Mao Rae (1863), 4 B. & 8. 

5 85 ; R. r. Prince (1875), L. R. 2 C. C. R. 154. Refd. 

R. v. Tolson (1889), 23 Q. B. D. 168, C. C. R. 

120. Trapping dogs — Baited trap near highway.] 

— Tf a man place dangerous traps, baited with flesh, 
in his own ground, so near to a highway, or to the 
premises of another, that dogs passing along the 
highway, or kept in his neighbour’s premises, must 
probably be attracted by their instinct into the 
traps, & in consequence of such act his neighbour’s 
dogs be so attracted, Sc thereby injured, an action 
on the case lies. — Townsend v. Wathen (1808), 9 
East, 277; 103 E. R. 579. 

Annotations: — Distd. Deane v. Clayton (1817), 7 Taunt. 

489 ; Langridge v. Leri (1837), Mnrp. & H. 134 ; Barnes 


116 i. By gamekeeper — Poaching 

dog.] — A gamekeeper has no right to 
shoot a poaching dog as such. The law 
as to a gamekeeper b right to shoot a 
dog in the act of poaching considered Sc 
discussed. — B rown v. Belfast Water 
Combs. (1912), 47 I. L. T. 153.— IR. 


x. Shooting cat — Measure of dam- 
ages.] — Pltf. s oat was in the habit of 
wandering from pltf. 's land, but re- 
turned every evening. The cat while 
off pltf. '8 land was Intentionally shot at 
Sc killed by deft., a gamekeeper, for the 
protection of his master's game ; — 


Held : pltf. was entitled to recover 
damages for the loss of the cat. Sc, the 
shooting being Intentional, the damages 
should exceed the mere value of the 
cat. — Wbittinuham v. Ideson (1862), 
8 U. C. L. J. 14.— CAN. 
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r. Ward <1850), 9 0. B. 392. Refd. Ponting v. Noakes, 

[1894) 2 Q. B. 281 ; Latham v. Johnson, [19131 1 K. B. 

398, C. A. Mentd. Lowery v. Walker, [1910) 1 K. B. 173 

C* A* 

121. Trapping oat — Trap sot in garden.] — There 
is nothing unlawful or contrary to Malicious Damage 
Act, 1861 (c. 97), s. 41, in setting a trap in a garden 
to catch cats trespassing there. — Bryan v. Eaton 
(1876), 40 J. P. 213. 

122. Poisoning fowls.] — In an action of trespass 
it was proved that deft, had thrown poisoned barley 
upon both pltf.’s premises & his own in order to 
poison pltf.’s poultry, Sc that some of pltf.’s fowls 
had died in consequence : — Held : the jury were 
not confined, as to damages to the mere amount of 
injury sustained, but might consider the intention 
with which deft.'s act was done, whether for insult 
or injury. — Sears v. Lyons (1818), 2 Stark. 317. 

123. Poisoning dog — Rat poison in shop.] — Deft., 
a confectioner, had a shop in which there was a 
counter of the ordinary kind running from one side 
of the shop to the other, from behind which counter 
the customers were served by deft. Sc his assistants, 
the space behind the counter being used exclusively 
by the latter for that purpose, the space in front 
of it being the part of the shop reserved for the 
accommodation of the customers. The counter 
was hollow underneath & open on the inside of 
it, Sc the outer side of it towards the shop was 
boarded up, frorn the floor to the level of the top 
where the confectionery was placed, from one side 
of the shop to the other, except a space of about 
6 feet wide at the end farthest from the door of 
the shop. In the space beneath the counter, Sc 
inside the boarding which separated it from the 
outer part of the shop, deft, placed some bread Sc 
cheese covered with poison for the purpose of 
destroying rats & mice. Pltf.’s daughter Sc her 
governess went to the shop to make some purchases, 
accompanied by a dog of pltf., which, it appeared, 
had on previous occasions been with them in the 
shop, though there was no proof that dert. or his 
assistants ever saw the dog there. While they wero 
waiting in the shop to be served the dog, on the day 
in question, passed through the opening at the end 
of the counter, &, getting behind & underneath the 
counter, ate a port ion of t he poisoned bread & cheese 
Sc was thereby killed : — TTeld : deft, was not liable 
in an action at pltf.’s suit for damages for the 
loss of the dog. Deft, had a right to put the poison 
where he did for the purpose of destroying the rats 
& mice, & in doing it he did a lawful thing for a 
lawful purpose, nor was he bound to give notice of 
its being there to his customers. The dog had no 
business to be behind the counter ; & without 
saying it had no right to be in the shop, yet, if pltf. 
or his servants chose to take it in with them, they 
were bound to look after it Sc prevent if from getting 
into mischief. — Stansfeld v. Bolling (1870), 22 
L. T. 799 ; 34 J. P. 406. 

124. Poisoned flesh in garden.] — Resp.’s 

dog was wont to stray into applt.’s garden, which 


was fenced with a quickset hedge, in which were 
holes sufficiently large for the dog to get through. 
Applt. gave resp. notice to keep his dog out of the 
garden, Sc that he should place poisoned flesh there 
which would kill the dog. He did place poisoned 
flesh there, & the dog ate it Sc so was killed : — Held : 
applt. was not guilty of unlawfully Sc maliciously 
killing the dog within Malicious Damage Act, 1861 
(c. 97), s. 41. Serrible : he was liable to be con- 
victed summarily under Poisoned Flesh Prohibition 
Act, 1864 (c. 116), s. 2. — Daniel v. Janes (1877), 2 

C. P. D. 351 ; 41 J. P. 712. 

Annotations : — Dbtd. but Folld. Smith v. Williams (1892), 
9 T. L. R. 9, where Mathew, J. regretted they oould not 
give leave to appeal ho that Daniel v. Janes might be 
rcconsidored, whloh, as it stood, amounted to a licence 
to kill any animals found trespassing, but they had no 
choice but to follow it. Dbtd. Armstrong v. Mitchell 
(1903% 88 L. T. 870. Reid. MIIcr t?. Hutchings, [1903) 2 
K. B. 714 ; Nye r. Niblett (1917), 87 L. J. K- B. 590. 

125. Poisoning cat — Poison laid in pigeon-house.] 

— Resp. placed some poisoned meat in a pigeon- 
house, situated on the ground in an enclosed garden 
attached to his house, for the purpose of killing cats 
which were in the habit of trespassing on his 
premises. A cat belonging to a neighbour ate some 
of the meat so placed Sc died : — Held : resp. had 
placed the poisoned meat “in or upon land ” 
within Poisoned Flesh Prohibition Act, 1864 (c. 115), 
s. 2, Sc the case did not come within the exceptions 
in s. 3 of that Act as to occupiers placing poisoned 
flesh in buildings or enclosed gardens for the de- 
struction of small vermin. — Rogers v. Hull (1896), 
60 .T. P. 584 ; 12 T. L. R. 470. 

D. By Animals belonging to Another. 

See Nos. 160—163, 178, 180, 183, 189, 194, 265— 
268, 270, 272, 276, 301, 640, post. 

E. Through Act , Neglectj or Default of Another. 

126. Insufficient fencing — Adjoining owner.] — 

Declaration, that defts. were bound to repair a 
fence, but neglected so to do, Sc that a mare of pltfs. 
went through the gap Sc fell into a ditch. Judgment 
for pltfs.— Anon. (1675), 1 Vent. 264 ; 80 E. K. 176. 

Annotation: — Expld. Lawrence v. Jenkins (1873), L. R. 8 
Q. B. 274. 

127. Pltf. declared against deft. 

for not repairing his fences, per quod pltf.’s horses 
escaped into deft.’s close, A were there killed by the 
falling of a haystack Held ; the damage was not 
too remote. Sc the action was maintainable. — 
Powell v. Salisbury (1828), 2 Y. & J. 391 ; 148 
E. R. 970. 

Annotations: — Consd. Lawrence e. Jenkins (1873), L. R. 8 
Q. B. 274 ; Halestrap v . Gregory (1895), 64 L. J. Q. B. 
415. Reid. Wilson v. Newport Dock Co. (1866), L. R. 1 
Exoh. 177. 

128. .] — Trespass for driving pltf.’s 

sheep. Sc leaving them in a highway, by which they 
were injured. Plea, that they were wrongfully 
in deft.’s close depasturing, wherefore deft, drove 
them into a highway adjoining the close. Replica- 


124 i. Poisoning dog — Poisoned flesh 
on land.} — Deft., in order to prevent nogs 
worrying his cattle, several of which 
had been killed, poisoned his lands by 
placing pieces of meat saturated with 
poison thereon. Pltf.’s dog, whioh was 
accustomed to go upon deft. 'a land 
adjoining the lands of pltf., was 
poisoned. Deft, had previously been 
fined for not having complied with the 
provisions of PoiBoned Flesh Prohibition 
Act, 1864 (o. 115) : — Held : pltf. was 
entitled to recover damages for the loss 
of the dog, a conviction under the above 
Aot not being a bar to an action for 
damages. — Lawler v. M’Kenna (1905), 
39LL. T. 159.—] 

124 il. — Laving j>oison.] — The 
owner of land, who lays down poison on 
his lands. Is bound to take reasonable 


precautions against animals carrying the 
poison to a spot where it may become a 
trap to other animals going along a 
highway. — D oucjan v . Allen (1912), 
4dl. L. T. 221.— IR. 

124 iii. Failure to give statu- 

tory notices .] — Where a man laying 
poison fails to give the statutory notices, 
he remains liable under his common law 
liability to the owners of dogs, nor can 
he plead the absence of allurement. — 
M‘Cann v. Corky (1916), 50 I. L. T. 
148.— IR. 

PART III. SECT. 1, SUB-SECT. 1.— E. 

126 L Insufficient fencing — Adjoining 
owner .] — The owner in default in respect 
of maintenance of his part of line fence 
between two adjoining farms is respon- 
sible for loss of animals of hjs neighbour. 


whioh, passing through a breach in the 
fence, reach a railway where they are 
killed by a train. — Paradis v. Parks 
(1907), Q. R. 32 S. C. 263.— CAN. 

126 il. S. P. Leo ault v. Montreal 
Terra Cotta Co. (1914), Q. R. 46 S. C. 
143 ; 20 D. L. R. 388.— CAN. 

126 iii. .] — Maclean v. 

Rudd (1908), 9 W. L. R. 283; 1 Alto. 
L. R. 505.— CAN. 

126 iv. Separated by high- 

way.] — Pltf. *8 Sc deft. *s farms, both un* 
fenced, were separated by a highway. 
Pitt’s mare strayed on to deft’s land, 
ate some poisoned wheat Sc died : — Held : 
deft, not liable for the loss of the mare. 
— Kruse v . Romanowski (1910), 14 
W. L. R. 696; 3 Sask. L. R. 274.— 
CAN. 
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Sect. 1. — Rights : Sub-sect . 1, E.] 

t&on that they escaped into deft.’s close from an 
adjoining close of pltf . through a defect in the fence 
between the two closes, which fence deft, was 
bound to repair. Rejoinder, traversing the escape 
of the sheep through defect in the fence. The issue 
being found for pltf. : — Held : the replication 
answered the plea. — Carruthers v. Hollis 
(1838), 8 Ad. & El. 113 ; 3 Nev. & P. K. B. 240 ; 
1 Will. Woll. & H. 264 ; 2 Jur. 871 ; 112 E. R. 
778. 

129. .] — Deft, was the occupier of a 

close adjoining a close occupied by pltf. Deft.’s 
close was woodland* & he sold the fallage of the 
timber to H., continuing himself to occupy the 
close. H. felled a tree in a negligent manner, so 
that it fell over the fence between the two closes, 
& made a gap in it. Two cows of pltf. soon after- 
wards got from pltf.’s close through the gap into 
deft.’s close, & fed on the leaves of a yew tree 
which had been felled there by H., & died in 
consequence. Deft, had had no notice of the 
fence having been broken down before the escape 
of pltf.’s cows. There was evidence that deft. 
& his predecessors had for more than forty years 
repaired the fence (which was on his land) between 
the two closes whenever repairs were necessary, 
& that, for the last nineteen years, the fence had 
been repaired by deft. & his predecessors upon 
notice by the occupier for the time being of pltf.’s 
close. Whenever the fence was so repaired, it 
was for the purpose of preventing cattle on pltf.’s 
close from escaping into deft.’s close : — Held : (1) 
the evidence showed a prescriptive obligation on 
the part of deft, to maintain the fence so as to keep 
in the cattle in pltf.’s close ; (2) the obligation 

was absolute to keep up a sufficient fence at all 
times, the act of God or vis major only excepted, 
without any notice of want of repair; (3) the 
damage was not too remote, & deft, was liable to 
pltf. for the loss of the cows. — Lawrence v. 
Jenkins (1873), L. R. 8 Q. B. 274 ; 42 L. J. 
Q. B. 147 ; 28 L. T. 406 ; 37 .T. P. 357 ; 21 
W. R. 577. 

Annotations : — Apld. Sneesby v. L. & Y. Ry. Co. (1874). 

L. R. 9 Q. B. 203. Consd. Crowhurst v. Amersham Burial 

Board (1878), 4 Ex. D. 5. Apld. Halostrap v. Gregory 

(1895), 43 W. R. 507. Refd. Corry v. G. W. Ry. Co. 

(1880). 6 Q. B. D. 237. Montd. Coaker v. Willcocks. 11911] 

2 K. B. 124, C. A. 

130. “.] — Pltf. & defts. respectively 
occupied adjoining lands as tenants under the same 
landlord. By the terms of their lease defts. were 
bound to fence the land in their occupation for the 
benefit of the lessor A his tenants. About twenty 
years ago the predecessors of defts. had fenced their 


land with wire rope, & defts. allowed this fenoe to 
remain, & from time to time partially repaired it. 
From long exposure the strands of the wires com- 
posing the rope decayed, & pieces of it fell to the 
ground & lay hidden in the grass of the adjoining 
pasture occupied by pltf. Pltf.’s cow grazing there 
swallowed one of these pieces & died in consequence : 
— Held : defts. were liable to compensate pltf. 
for the loss of the cow. — Firth v. Bowling Iron 
Co. (1878), 3 0. P. D. 254 ; 47 L. J. Q. B. 368 ; 38 
L. T. 508 ; 42 J. P. 470 ; 20 W. R. 558. 

Annotations : — Distd. Crowhurst v. Amersham Burial Board 
(1878), 4 Ex. D. 5. Consd. Pouting v. Noakos, [1894] 
2 Q. B. 287. Refd. Hawken v. Shoarer (1887), 3 T. L. R. 
557 ; Jones v. LlanrwBt U. D. C. (1910), 103 L. T. 751. 

131 . Gratuitous bailee.] — A. sent his horse 

for the night to B., who turned it out after dark into 
his pasture field adjoining to & separated from a 
field of C. by a fence, which C. was bound to repair. 
The horse, owing to the bad state of the fence, fell 
from one field into the other, & was killed : — Held : 
B., though a gratuitous bailee, might maintain an 
action against O. & recover the value of the horse. — 
Rooth v. Wilson (1817), 1 B. & Aid. 59 ; 106 
E. R. 22. 

Annotations : — Consd. The Winkfleld (1901), 71 L. J. P. 
21, C. A. Refd. Barnes r. Ward (1850), 9 C. B. 392 ; 
Lawrence v. Jenkins (1873), L. R. 8 Q. B. 274. Mentd. 
Sneesby v. L. & Y. Ry. Co. (1874), L. R. 9 Q. B. 263 ; 
Olaridge v. South Staffordshire Tram Co., [1892] 1 Q. B. 
422. 

132. Trespassing animal falling In pit.] — An 

action will not lie against the digger of a pit by the 
owner of a mare, which strays on a common without 
any right, <fe tumbles into the pit <te perishes. — 
Blyth r. Topham (1608), Cro. Jac. 158 ; 79 E. R. 
139. 

Annotations: — Consd. Deane v. Clayton (1817), 1 Moore, 
O. 1>. 203 ; Jordiu v. Crump (1841). 8 M. & W. 782. Folld. 
Hardcastle v. South Yorkshire Ry. Sc River Dun Co. 
(1859), 4 II. & N. 67. Consd. Hounsell l\ Smyth (1860), 
7 C. B. N. S. 731 ; Williams v. Groucott (1863), 4 B. & S. 
149. 

See, further , Boundaries, Fences, <Sr Party 
Walls. 

133. Mine owner — Open shaft.] — A person 
entitled to the minerals under the land of another, 
with licence to make a mine shaft opening into it, 
is, in the absence of any stipulation to the contrary, 
under a legal obligation to the owner of the surface 
soil to fence the shaft so as to prevent its being a 
source of dan^r to bis cattle which may be upon 
it ; & he is liable to an action for injury accruing 
to those cattle for want of such fencing. — Wil- 
liams v. Groucott (1863), 4 B. A S. 149 ; 2 New 
Rep. 419; 8 L. T. 458; 27 J. P. 693; 9 .Tur. N. S. 


132 i. Straying animal falling in 

open drain in street .) — in a portion of a 
street, which wan a rut de sue & was not 
much used for traffic, a municipal 
authority constructed an open drain. 
Pltf.’s horse having escaped from a 
paddock, wandered into this street, 
entered the drain at its shallow end, 
walked up it to the deepest part, &, not 
being able to turn round, injured itself 
in its efforts to extricate itself. Sc died 
soon after being extricated. The 
deepest part of the drain was protected 
to a certain extent by fences, hut the 
lower end was not fenced across. In an 
action to recover damages : — Held : 
the municipal authority was not shown 
to have been guilty of any breach of 
duty, Sc oven if it were the itijury com* 
plained of did not arise in consequence 
of such breach. — Bknalla (Shirr 
President) v. Cherry (1911), 12 

C. L. R. 642.— AUS. 

132 ii. Straying animal falling in 

open well .] — A municipal bye-law pro- 
vided that it should not be lawful to 
allow any animal, excepting dogs only, 
to run at large at any time of the year 


within the limits of the municipality. 
Pltf.’s horse Rtrayod upon deft.’s land, 
where the latter maintained an open 
well:— //e/d: (1) under the bye-law, 
pltf. w r as guilty of negligence in allowing 
his horse to run at large ; (2) as pltf., 
knowing of the well Sc the danger to 
animals, allowed Ms horse to stray, in 
direct violation of the bye-law, deft, 
not liable, although owing a duty under 
Open Wells Act, N. S. Sask. (c. 124), 
s. 2, towards straying or trespassing 
animals.— B a ldkky v. Fenton (1914). 
29 W. L. R. 258 ; 6 W. W. R. 1441 ; 20 
D. L. R. 677.— C^N. 

132 iii. Animal falling in open 

trench in street. 1 — Lynch ,& Les Com- 

MTHSAIRK8 DEH ClIKMINS A BARRI&RES 

(1889), 17 R. L. S. a 366.— CAN. 

133 i. Landowner permitting user 

of land — Open hole .) — A horse belonging 
to a person using the ground of another 
for Ids own benefit, with the owner’s per- 
mission, was killed by falling Into a hole, 
the existence of which was manifest. 
The hole had formerly been fenced, but 
shortly before the accident a portion of 


the fence had disappeared : — Held : in 
the absence of proof that portion of the 
fence had been removed by the owner. 
Sc that such removal had been the 
proximate cause of the accident, pltf. 
had failed to establish that the accident 
was duo to deft. *s negligence Sc could not 
succeed. — S kinner r. Johannesburg 
Turf Club (1907), T. S. 852. — S. AF. 

133 ii. — — Trustee of club — Open 
well .) — Deft, held land as bare trustee for 
a club, wliich let the land to C., who 
entered into an arrangement to pasture 

J )ltf. *s horses upon the land. One of the 
lorses fell into an uncovered well npon 
the land & died : — Held : deft, owed no 
duty to C. or pltf., & was not responsible 
for pltf.’s loss either at common law or 
under a municipal bye-law requiring 
wells to be kept covered, — Love v. 
Maciirky (1912), 20 W. L. R. 505 ; 1 
W. W. R. 925 : 1 D. L. R. 674 ; 22 Man. 
L. R. 52.— CAN. 

Liability of highway authority.) 

— See Highways, Streets 6c Bridges. 

y. Dangerous fencing - Test of 
dangerous.")- A horse, becoming 



Pabt IIL — Eights and Liabd 


1237 ; 11 W. E. 886; 122 E. R. 416 ; sub now. 
Gboucott v . Williams, 32 L. J. Q. B. 237. 

Annotations : — Confd. Great Laxey Mining Co. v. Cl ague 

(1878), 4 App. Cas. lid, P. C. Distd. Hawken v. Shearer 

(1887), 66 L. J. Q. B. 284. 

See , further , Mines, Minerals & Quarries. 

Insufficient fencing by railway cos. under their 
statutory duty to fence, see Railways & Canals. 

Negligence of railway cos. resulting in injuries 
to animals at level crossings, see Railways & 
Canals. 

184. Dangerous railing in market — Invitation to 
bring animals for sale.] — Defts. were the owners of 
a cattle-market, & in the market place they had 
erected a statue, round which they had placed a 
railing as a fence. Pltfs. attended the market with 
their cattle, & occupied a particular site, for which 
they paid a toll. A cow belonging to them, in 
attempting to jump the railing, injured herself, & 
subsequently died from the injuries. The jury 
found that the railing was dangerous : — Held : 
defts. having received toll from pltfs. & invited 
them to come to the market with their cattle, a duty 
was imposed on them to keep the market in a safe 
condition, & an action would lie against defts. for 
the loss sustained by pltfs. — Lax v. Darling- 
ton Corpn. (1879). 5 Ex. 1). 28 ; 49 L. J. Q. B. 105 ; 
41 Ij. T. 489 ; 44 .T. P. 812 ; 28 W. R. 221, C. A. 

Annotations : — Consd. Yarmouth t\ Franco (1887), 19 

Q. B. D. 647 ; Norman v. G. W. Ry. Co., [1914] 2 K. B. 

153. Reid. Thomas v. Quartoruiaino (1887), 18 Q. B. J). 

685, C. A. 

135. Exposure of horses to cold — Breach of con- 
tract for stabling.] — Deft., an innkeeper, contracted 
with pltf., a horsed cal or, to provide him with stab- 
ling for a number of horses during a fair at which 
they were to be sold, but in consequence of deft., j 
in breach of such contract, having let his stables to 
another person. pltlVs horses, after they had been 
put into deft.’s stables on their arrival there from 
a railway journey, were turned out by that person, ' 


Annotations : — Retd. Lilley v. Doubleday (1881), 7 Q. B. D. 

610 ; Lepla v. Rogers, [1893] 1 Q. B. 31 ; Jackson v. 

Watson, [1909] 2 K. B. 193, 0. A. 

136. Dog allowed to catch chill — Construct ionjof 
contract as to liability.} — Pltf. placed a dog in a 

dogs’ home belonging to defts. on the terms of a 
document, which stated that “ every possible care 
& attention is given to animals,” & that defts. 
“ wish it clearly to be understood that they will not 
be responsible for . . . loss from . . . illness or 
death of any animal from whatever cause arising.” 
The dog took a chill & was removed to another 
home, & it afterwards caught pneumonia & dis- 
temper, & died. In an action for negligence : — 
Held : under the above document the intention 
was that defts. should not be subject to any legal 
responsibility, & pltf. could not recover. — Barton 
v , Ruislip Dog Sanatorium, Ltd. (1917), 33 
T. L. R. 458. 

137. Train driven negligently — Bull on line killed.] 

— In an action for damages for killing pltf.’s bull 
evidence was given that the bull, when being driven 
by pltf.’s servants, strayed into the yard, & thence 
through a fence on to the railway, where it was 
killed. The jury found that the fence between the 
yard & railway was sufficient for ordinary purposes, 
& that t here was negligence on pltf.’s part in driving 
the bull, whereupon the judge directed a verdict to 
be entered for defts. with leave to move to enter it 
for pltf. On motion for a rule to show' cause why 


frightened from Home can He unex- 
plained, dashed into a barbed wire fence 

E laced by defts. along their railway 
ne : — Held : defts. not liable, the teHt 
being whether the fence was dangerous 
to ordinary stock under ordinary condi- 
tions. & not whether it was dangerous 
to a bolting horse. — 1 'latji Sc B award 
r. Grand Forks Sc Ketti.k River Ry. 
Co. (1904), 10 B. C. R. 299.— CAN. 

z. Animal “ at large."] — A 

mare, allowed to run at large by her 
owner, Btrayed on to lands of deft. & 
was killed by coming into contact with 
a strand of barbed wire stretched about 
deft. ’s property: — Held: pltf. could 
not recover damages from deft. — 
McLean v . Rudd (1908), 1 Alta. L. R. 
605 ; 9 W. L. R. 283.— CAN. 

a. Removal of fencing — Ry local 
authority. ] — Pltf. having obstructed a 
road by locking a gate in a fence across 
the road where it entered his land, the 
municipality in whose district the land 
was removed the fence & gate. Before 
removing the fenco & gate the muni- 
cipality had threatened to enforce 
penalties against pltf. for obstructing the 
road. Pltf. did not replace the fence 
for a considerable period, during which 
oattle of pltf. strayed through the gap 
& were lost : — Held : the loss of tlie 
oattle was a reasonable consequence of 
the unlawful act of the municipality, 
for which damages might be recovered. 
— Narracan (Shirk President, ktc.) 
v. Levison (1906), 3 C. L. R. 846. — 
AUS. 

b. Dangerous rail in street — Duty of 
street railway company.] — The charter of 
a street railway co. required the road 
between, & for two feet outaido of, the 
rails to be kept constantly in good 
repair Sc level with the rails. A horse 
crossing the track stepped on a grooved 


rail, & the caulk of his shoo caught in 
the groove, whereby ho was injured. 
The rail was abovo the level of the road- 
way : — Ilcld : the rail being a street 
obstruction unauthorised by stat. & a 
nuisance, the co. were liable. — Halifax 
Street Ry. Co. v. Joyce (1893), 22 
S. O. R. 258.— CAN. 

137 i. Train driven negligently — 
Animal frightened.] — Where a carter 
was taking a load of boxes, his horse & 
truck standing crosswise upon the stroct, 

| & the horse, alarmed or struck by a 
passing tramway car, the conductor of 
which was not at the time keeping a 
viligant watch to avoid accidents, 
suddenly backed Sc broke a plate glass 
window : — Held : the tram co. were 
responsible. — R amsay r. Montreal 
St. R. R. Co. (1887), 11 L. N. 2 — 
CAN. 

137 ii. — A team of mares 

were frightened upon the highway by 
negligent operation of an electric car of 
defts., Si injured : — Held : defts. were 
i liable. — McCarthy v. Moose Jaw 
Electric Ry. Co. (1914), 29 W. L. R. 
271.— CAN. 

137 iii. By escape of steam.] 

— Canadian Pacific Ry. Co. v. 
Ohatkauvert (1887), 16 R. L. Q. B. 
28.— CAN. 

137 iv. Animals on track — Duty 

to avoid injury to.] — A railway co. is not 
charged with any duty in respect of 
avoiding injury to animals wrongfully 
upon its line of railway until such time 
as their presence is discovered. — 
Canadian Pacific Ry. Co. v. Eggles- 
ton (1905), 36 8. C. R. 641 ; 6 Terr. L. R 
168 ; 1 W. L. It. 358.— CAN. 

137 v. — A train of 

applts. was coming down the line at 
25 miles an hour. The line was straight, 


& resp. 's horses, which were on the line, 
were visible at a considerable distance. 
Applts. ’ train was provided with ordinary 
brakes, but not with “ Westinghouse 
brakes,” which would have stopped the 
train promptly. The horses were 
killed : — Held, : the primary cause of 
tho accident being on the facts the 
negligence of resp.’s employee, & the 
train being sufficiently provided with 
brakes, applts. were not liable. — 
Oik. du Grand Tronc Sc Bourassa 
(1894), Q. R. 4 Q. B. 235.— CAN. 

137 vi. ,] — Kerch v . 

Sandwich, Windsor & Amherstburg 
Ry. Co., 8 O. W. N. 96 : 22 D. L. R. 784. 
—CAN. 

137 vii. Animal not 

under control.] Lucas v. Toronto 
(1815), 8 O. W. N. 253 ; 22 1). L. R. 601. 

137|viii. By slackening 

speed. 1 — Where horses escaped upon a 
railway track through a gate at a farm 
crossing, which the owner had left 
open, but, although they were seen by 
tne engine driver, the speed was not 
slackened, Sc no procaution taken except 
sounding the whistle : — Held : the 
co. were liable. — Campbell v. Great 
Western Ry. Co. (1857), 15 U. C. R. 
498.— CAN. 

1 37 ix. -.1 — By the 

negligence of pltf.’s servants, his horsea 
escaped upon defts.’ line near a bridge 
on the track. While being driven book 
a train approached, whicli drew up for 
a time, 8c then the track being clear the 
engine driver sounded the whistle. Sc 
proceeded. Tho horses, alarmed by the 
whistle Sc motion of the train, ran to- 
wards & got on the bridge, & were killed 
or injured. There was ample spacelon 
each sido of the track by which the 
horses might have passed. There was 
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judgment should not be entered for pltf. upon the 
grounds ( inter alia ) that defts. were liable for their 
servant’s negligence in not driving the train in such 
manner as to avoid an accident, the ct. granted a 
rule nisi. — Goode v. South Wales By. Co. (1859), 
23 J. P. Jo. 724. 

138. Railroad trucks negligently handled — Herd 
of cattle broken — Some eventually killed on rail- 
way.] — A herd of pltf.’s beasts were being driven 
at 11 o’clock p.m. along an occupation road to some 
fields. The road crossed a siding of defts.’ railway 
on a level, & while the cattle were crossing the 
siding defts.’ servants negligently sent some trucks 


down an incline into the siding, which divided the 
cattle into two lots, & frightened them, <fc they 
rushed away with the drovers after them. The 
drovers succeeded in recovering most of the cattle, 
but they were unable to recover six of them, which 
were ultimately found at between 3.0 & 4.0 a.m. 
lying dead or dying on another part of the railway, 
<te it appeared that they had gone along the occupa- 
tion road up to a garden & orchard about a quarter 
of a mile from the level crossing, had got into the 
garden through defect in the fences, 8c so on to the 
line. There was no evidence as to when the train 
which ran over the cattle had passed : — Held : it 
being admitted that defts. had been guilty of negli- 


no evidence that the engine driver had 
acted recklessly or wantonly in pro- 
ceeding with the train : — Held : defts. 
not liable. — Hurd v. Grand Trunk 
Ry. Co. (1888), 15 A. R. 58. — CAN. 

137 x. .1— When 

the employees in charge of the trains of 
a railway co. discover animals upon the 
track, they are bound to exercise proper 
care 8c prudence to prevent injury to 
them, 8c a mere slackening of speed will 
not be considered sufficient to relieve 
them from responsibility. — P ontiac 
Pacific Junction Ry. Co. & Brady 
(1888), 4 M. L. R. 340. — CAN. 

137xi. Pltf.’s 

horses through his negligence got on 
the track 8c were killed by a train : — 
Held : assuming the engine-driver & 
crew of the train which frightened the 
horses saw them on the track, there was 
no duty cast upon the engine-driver 8c 
crew to stop the train 8c drive the horses 
from the track. Semble : even if there 
had been such a duty, the breach of it 
would impose only a common law 
liability, which could not be given effect 
to. — S porle v. Grand Trunk Pacific 
Ry. Co. (1914), 28 W. L. R. 271; 17 
D. L- R- 367 ; 7 Alta. L. R. 84 ; 6 W. W. 
R. 827 ; 17 Can. Ry. Cas. 71.— CAN. 

137 xii. By keeping 

look-out A — A railway is not under any 
obligation to keep a look-out for tres- 

g assers on its tracks, 8c to enable a party 
) recover damages for loss of a horse 
killed by a street car, negligence must 
be proved to have existed after the 
presence of the horse was discovered. — 
Bondy v . Sandwich, Windsor & 
Amherstburg Ry. Co. (1911), 19 
O. W. R. 860 ; 2 O. W. N. 1476.— CAN. 

c. Animal negligently tied up — By 
innkeeper A — Pltf.s horse was put up 
at doft.’s inn, 8c was strangled In the 
stable there, owing to the negligence of 
deft, ’s servant in tying it up iu the stall ; 
— Held : pltf. might maintain an action 
therefor. — Walker v. Sharpe (1871), 
31 U. C. R. 340.— CAN. 

d. Question for jury A — Deft., 

having charge of pltf.’s colt, took it to 
a blacksmith's shop to be shod for the 
first time, & having tied it there went 
out. The colt, pulling book, tlirow 
itself. & received Injuries, from which It 
died. Pltf. sued deft, for negligence in 
so tying the colt Instead of having it 
held while being shod. The evidence as 
to whether defts.’ action was proper or 
not was conflicting : — Held : not a case 
in which there should be a nonsuit, 
but the question was for the jury. 
— Henderson v. Barnes (1871), 32 
U. C. R. 176.— CAN. 

©. Defective stabling of licensee — 
Implied warranty of safety A — By ar- 
rangement pltfs. ’ horses were stabled in 
a stable belonging to defts., who 
charged pltfs. 60 cents per day per head 
for the stabling & feed of the horses. 
Pltfs. ’ men attended to & fed them, but 
there was no one on behalf of pltfs. in 
charge of the horses at night. One of 
the horses broke through the flooring of 
the stall it occupied & died : — Held : 
(1) the relationship between the parties 
was that of lioensor 8c licensee, 8c defts. 
impliedly warranted that the stable was 
reasonably fit 8c sate for the purpose ; 


(2) the floor was not in a reasonably safe 
condition, & defts. were liable ; (3) al- 
though pltfs.’ men noticed & reported 
defects in the stable floor, pltfs. should 
not be fixed with knowledge of its con- 
dition & should not be taken to have 
assented to the risk. — G unn v. Cana- 
dian Pacific Ry. Co. (1912), 20 

W. L. R. 219 ; 1 D. L. R. 232 ; 1 
W. W. R. 804 ; 22 Man. L- R. 32. — CAN. 


f. Negligence of farrier — Defective 
flooring — Contributory negligence. 1 — 
Where a horse received an injury while 
being shod by a farrier, & the accident 
was caused by the groom, who accom- 
panied the animal, striking him with a 
whip, the farrier was relieved from 
liability, notwithstanding the unsafe 
condition of the floor of the smithy, but 
for which no damage to the horse would 
have resulted. — Alla n v. Mullin (1881), 
4 L. N. 387.— CAN. 

g. In returning horse — Treat- 

mend A — A blacksmith, who after having 
shod a horse sent it to its owner’s 
under the care of a young boy 8c without 
bit or bridle : — Held : responsible (1) for 
an accident that happened to the horse 
through the negligence of his con- 
ductor, 8c (2) for negligence in that, 
without having consulted the owner, he 
had the horse attended to by an ignorant 

} >erson, whose treatment rendered the 
lorse unfit for all work. — McGuire v. 
Grant (1892), Q. R. 2 S. C. 267.— CAN. 

h. Wheat left unattended near 
way — Animal overeating A — Deft., for 
Ids own convenience, left upon a high- 
way a wagon containing wheat in bags, 
which he covered over with a tarpaulin. 
Horses, the proporty of pltf., strayed 
from an adjoining paddock, belonging to 
pltf., ate Homo of the wheat & as the 
result died or were injured : — Held : 
(1) in so leaving his wheat upon the 
highway, deft, committed a public 
nuisance, for which pltf. could maintain 
an action in respect of the injury he 
had sustained ; (2) pltf. having no duty 
towards deft, to provent his horses from 
straying had not been guilty of con- 
tributory negligence so as to bar his 
claim.— McIntyre v. Hams (1911), 
S. A. L. R. 16.— AUS. 


k. A — Deft, left a wagon 

loaded with bags of wheat, unattended 
8c unprotected except by a dog, on the 
side of a country road. Pltf.’s horses 
were by his direction turned out on to 
the road to find their wav unattended, 
as they were accustomed to do, to a 
paddock seven miles away. The horses 
tore open some of the bags 8c ate so 
muoh of the wheat that some of them 
died 8c others were injured. In an 
action based on public nuisance 8c on 
negligenoe, the trial judge found that 
wheat was bo strong an allurement for 
horses that they would break through 
anything possible of being broken 
through to get at It, 8c that it was cus- 
tomary in country districts to leave 
wagon-loads of wheat on the roadside 
unprotected, & he gave judgment for 
pltf. : — Held : defts. entitled to judg- 
ment. — Hannow v . McLarty (1914), 
18 C. L. R. 575.— AUS. 

l. Dog prescribed for by ignorant 
chemist A — A druggist who Bells for a 


dog a drug suitable for Increasing Ills 
productivity but composed of dangerous 
Ingredients, without consulting a veteri- 
nary surgeon 8c without having the 
required knowledge so to prescribe, is 
ans werable in damages towards the 
ownor of the animal, if the latter 
succumbs to the effects of the drug. — 
Van Camp v. Freeman (1915), Q. R. 48 
S. O. 410. — CAN. 

m. Vehicle driven negligently — Run- 
ning over sheep unattended on highway. ] — 
Pltf.’s sheep, to the number of about 
half a dozen, were upon the public 
road without any one in charge of them. 
Deft, driving a car at a Blow pace, 8c on 
his right side, ran over one of pltf.’s 
sheep & killed it : — Held : he was not 
liable. — Murphy v. Keller (1896), 
I. L. T. Jo. 205.— IR. 

n. Running over dog using 

highway.) — In an action of damages for 
negligence on the part of defts.’ driver, 
who had run over pltf.’s dog while it 
was making stool by the Bide of the 
road close to pltf., pltf. admitted that 
he could not allege that the drivor saw 
the dog, but ho alleged that the driver 
failed to koep a proper look-out & that, 
if he had kept a proper look-out, he 
would have seen the dog in time to 
avoid the accident. Defts. contended 
that the above usor of the road by the 
dog was unlawful 8c that, as the dog was 
not using the road as a means of passage 
at the time, they were not liable : — 
Held: action maintainable. — Graham 
v . Edinburgh 8c District Tram Co., 
Ltd., L19171 S. C. 7 ; 54 So. L. R. 42 ; 
2 S. L. T. 195.— SCOT. 

o. Frightening horse left un- 

attended .1 — Pltf.’s milk sloigh was stand- 
ing at the side of the street when a 
sloigh loaded with iron came along, the 
rattlo of whiph frightenod pltf.’s horse 
so that It ran away 8c did a great deal of 
damage : — Held : there was no fault 
on the part of deft., 8c If pltf. *s horse was 
so easily frightened. It should have been 
lookod after. — M cWillik 8c Goudron 
(1885), 30 L. C. J. 44. — CAN. 

p. Straying colt running upon 

reaping machine.) — A reaping machine 
was being driven by deft, along the 
highway, the knife to the right side of 
the road, 8c pltf/s colt, which was 
straying upon the road, ran upon the 
machine, notwithstanding doft.'s efforts 
to keep it off : —Held : pltf. not entitled 
to recover. — C arr v. Black (1887), 3 
M. L. R. 350.— CAN. 

q. Mare ruptured by stallion — Duty 
of owner .) — Bergeron 6c Brossard 
(1879), 10 R. L. N. S. 21.—CAN. 

r# — .] — ROBIDOUX V. McOER- 

RIGLE (1908), Q. R. 35 S. O. 174. 

i. Mare improperly served by stal- 
lion .) — BROUILLard sc Cote (1885), 15 
R. L. 715 ; 30 L. C. J. 269.— CAN. 

t. .] — Rodriquk v . Leduo 

(1888), 16 R. L. N. S. 295.— CAN. 

u. .] — Hickey v. Gannon (1915), 

22 R. L. N. S. 1.— CAN. 

w. Animals poisoned by substance 
in pasturage — Measure of damages A — 
Briseboia v. Vlau (1913), 19 R, do J. 
757.— CAN. 
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gencc which caused the drovers to lose control over 
the cattle, So it being also admitted that pltf.’s men 
had done all they could to recover control over the 
beasts So had not been able so to do before they were 
killed, their death was the consequence of defts.’ 
negligence, So the damage was not too remote. — 
Snkesby v. Lancashire So Yorkshire Ry. Co. 
(1875), 1 Q. B. D. 42 ; 45 L. J. Q. B. 1 ; 33 L. T. 
372 : 40 J. P. 36 ; 24 W. E. 90, C. A. 

Annotations : — Held. Victorian Kails Corars. v. Coultas 
(1888), 13 App. Cas. 222, P. C. Mentd. Bull v. Shoreditch 
Corpn. (1902), 67 J. P. 37, C. A. 

139. Dangerous slope in railway yard — Contri- 
butory negligence.]— -The duty of a railway co. to- 
wards persons resorting to their stations So yards in 
the ordinary course of business is not higher than 
that of the occupier of private premises towards 
invitees resorting to such premises in the ordinary 
course of business, as laid down in Indermaur v. 
Dames (1866), L. R. 1 0. P. 274 ; affd, (1867), 
L. R. 2 C. P. 311. The duty of the railway co. in 
such a case may be stated to be a duty to take 
reasonable care that their premises are reasonably 
safe for persons using them in t^ie ordinary & 
customary manner & with reasonable care. 

A railway co. occupied a station yard with an 
approach thereto. Pltf. was in the habit of going 
himself or sending Ids driver to the station yard 
with a horse & cart to receive or deliver goods. The 
yard was bounded on one side by a sloping bank at 
the bottom of which was an open culvert. Both 
pltf. So his driver knew the place well. On the occa- 
sion in question the driver drove the horse & cart up 
to the door of the weighing office. The sloping 
bank was 40 feet behind the cart, lie left the horse 
& cart unattended, as he & other drivers usually 
did, & went into the office, where he remained for a 
few minutes. The horse in his absence backed the 
cart over the bank So was dragged backwards into 
the culvert So injured. In an action in the cty. ct. 
against the co. for negligence, the jury found a ver- 
dict for pltf. The cty. ct. judge entered judgment 
in accordance with the verdict : — Held : there was 
no evidence of any breach of duty on the part of 
defts. causing the accident, So they were entitled to 
judgment. — N orman v. Great Western Ry. Co., 
HOI 5] 1 K. B. 584 ; 84 L. J. K. B. 598 ; 112 L. T. 
266 ; 31 T. L. R. 53, C. A. 

Annotations: — Coned. Braokley v. Mid. Ry. Co. (1915), 14 
L. (i. R. 280. Expld. Braokley v. Mid. Ry. Co. (1916), 85 
L. J. K. B. 1596, C. A. Consd. Maelenan v. Seprar, f 191 7 3 
2 K. B. 325. Refd. Elliott t?. Roberta (1915), 32 T. L. R. 
71 ; Walker v. Crabb (1916), 33 T. L. R. 119 ; Cox r. 
Ooulson, [1016] 2 K. B. 177, C. A. 

140. Animals poisoned by substance spread on 
field — Liability of landlord.]— -On a demise of land 
or the vesture of land (as the eatage of a field ) for a 
specific term at a certain rent, there is no implied 
obligation on the part of the lessor that it shall be 
fit for the purpose for which it is taken. 

Where A. agreed in writing to take the eatage of 
24 acres of land from B. for seven months, at a rent 
of £40, <fc stocked the land with beasts, several of 
which died a few days afterwards from the effect of 
a poisonous substance, which had accidentally been 
spread over the field without B.’s knowledge : — 
Held : A. was not entitled to throw up the land, 
but continued liable for the whole rent. — Sutton v. 
Temple (1843), 12 M. & W. 52 : 13 L. J. Ex. 17 ; 2 
L. T. O. S. 150 ; 7 Jur. 1065 ; 152 E. B. 1108. 

Annotations: — Co usd. Hart v. Windsor (1843), 12 M. & W. 
68. Refd. Manchester Bonded Warehouse Co. v. Carr 
(1880), 5 C. P. D. 507; Cheater v. Cater, 11918] 1 K. B. 
247 0. A. Mentd. Readhead t>. Mid. Ry. Co. (1867), L. R. 
2 Q. B. 412 ; Fowler v. Lock (1872), L. R. 7 C. P. 272 ; 
Wilson v . Finch Hatton (1877), 2 Ex. D. 336. 

141. Wrong quantity on poisonous dip tins — 
Cattle poisoned.]-— Applts., who owned an estate in 
South Africa, ordered from reaps., chemists So drug- 


gists, 5 cwt. of arsenite of soda for the purpose of 
dipping cattle, & it was delivered in ten drums, on 
which were labels with the word “ Poison,’* So the 
statement that the tin contained 8 j lbs. of 80 per 
cent, arsenite of soda, So that the whole contents of 
the tin were to be dissolved in 400 gallons of water 
to make the dip. Each drum in fact contained 56 lbs. 
of arsenite, So the labels were meant for tins So not 
for drums. The manager of applts.’ estate, after 
communicating with resps., believed that each drum 
contained only 8 i lbs. of arsenite, mixed with some- 
thing else, <fc the whole of the contents of the ten 
drums was placed in 4,350 gallons of water. The 
dip so made was too strong So some of applts.’ cattle 
were killed So others injured. In an action by 
applts. against reaps, for negligence resps. denied 
negligence & pleaded contributory negligence. The 
trial judge found in favour of applts. : — Held : 
there was evidence on which he could reasonably so 
find. — British Chartered Co. of South Africa 
v. Lennon, Ltd. (1915), 113 L. T. 935 ; 31 T. L. R. 
585, P. C. 

142. Negligent repair of highway — Death of horse 
caused by overstrain — Contributory negligence.] — In 

an action to recover damages for the death of ahorse, 
which had died after pulling a loaded waggon over a 
stretch of country road which was being laid with 
granite by defts., the particulars of negligence 
alleged were, (1) that the road was not closed ; (2) 
that no warning notice was erected ; (3) that the 
road had not been scarified ; (4) that the road was 
not laid in halves ; (5) that the road was laid with 
granite to so great a depth as 5 inches. There was 
evidence to support these allegations. It appeared 
also that the stretch of country road was about 
130 feet in length, part of it rolled, but not rolled in, 
So the rest of it unrolled, or only rolled once. The 
waggoner put his horses to the task without asking 
for help from the men with the steam-roller that 
was there, or otherwise. The waggoner could not 
turn round in the lane. The jury found (1) that 
there was negligence on the part of defts.’ servants ; 
(2) that pltf. & his driver could not, by the exercise 
of reasonable care, have avoided the consequences 
of defts.’ negligence ; So (3) that the death of pltf.’s 
horse was the natural So necessary consequence of 
defts.’ negligence : — Held : there was evidence of 
negligence 1 <) be left to the jury, but as the wag- 
goner saw the condition of the road & elected to 
take the risk of drawing the waggon over it, the 
death of the horse was not the natural So necessary 
consequence of defts.’ negligence, & pltf. was not 
entitled to recover damages. — Torrance r. Ilford 
Urban District Council (1909), 73 J. P. 225 ; 25 
T. L. R. 355 ; 53 Sol. Jo. 301 ; 7 L. G. R. 554, C. A. 

Injuries to owner through horse being frightened 
on highway.] — See Negligence. 

See, further , Highways, Streets, So Bridges ; 
Negligence. 

F* In Questions of I insurance. 

See , generally, Insurance. 

143. Animals killed in storm — Peril of sea.] — A 
policy was effected on living animals warranted 
free from mortality So jettison. In the course of the 
voyage, some of the animals, in consequence of the 
agitation of the ship in a storm, were killed, So 
others, from the same cause, received such injury 
that they died before the termination of the voyage 
insured : — Held : this was a loss by a peril of the 
sea, for which the underwriters were liable. — 
Lawrence v. Aberdein (1821), 5 B. So Aid. 107 ; 
106 E. R. 1133. 

Annotations : — Folld. Gabay v . Lloyd (1825), 3 B. & C. 793. 

Dutd. Taylor v. Dunbar (1869), L. R. 4 C. P. 206. FoUd* 

St. Paul Fire & Marine Insce. Co. v. Morioe (1906), 11 

Com. Oas. 153. Mentd. A.-G. v. Cleobury (1849), 4 Lxch. 

65. 
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JSect. 1. — Rights: Sub- sect. 1, F. G. & H. ; sub- 
sects. 2 <fc 3. Sect. 2 : Sub-sect. 1, A 

144. 5. P.Gabay v. Lloyd (1825), 3 B. & C. 793 ; 
5 Dow. & By. K. B. 641 ; 3 L. J. O. S. K. B. 116 ; 
107 E. R. 927. 

Annotations: — Difltd. Taylor v. Dunbar (1869), L. R. 4 
C. P. 206. Mentd. Bartlett v. Pentland (1830), 10 
B. & C. 760 ; Allen v. Cameron (1833), 1 Cr. & M. 832 ; 
Robertson t>. Jackson (1845), 2 C. B. 412 ; BaylilTe v. 
Butterworth (1847), 1 Exch. 425 ; Maxwell v. Deare 
(1854), 23 L. T. O. S. 1, P. O. ; Sweeting v. Pearce (1861), 
9 C. B. N. S. 534. 

145. Animal injured— Meaning of “ walking."] 

— By a policy of insurance a fox terrier dog, which 
had taken several prizes, was insured from the Mer- 
sey to Bombay & thence by rail to Lahore. The 
policy was in the form of an ordinary Lloyd’s policy 
with the addition of the following written clause : — 
“ This insurance is against all risks, including mor- 
tality from any cause, jettison, & washing over- 
board, but walking at Lahore, Punjab, to be deemed 
a safe arrival.” During the transit the dog was 
injured, & in consequence of the injury was unable 
upon arrival at Lahore to use one of its legs, being, 
therefore, only capable of locomotion upon three 
legs : — Held : (1 ) the risk of the injury was covered 
by the policy, inasmuch as the insurance against 
“ all risks ” was an addition to the ordinary perils ; 
(2) the words “ walking at Lahore, Punjab, to be 
deemed a safe arrival ” did not merely qualify the 
risk of mortality, but had reference also to the other 
risks insured against, so that if the dog walked at 
Lahore within the policy, no claim under it could 
be made ; (3) “ walking ” at Lahore meant that 
the dog must be capable of locomotion in the usual 
way upon four legs, & as it was unable to use one 
leg, the insurers were liable under the policy. — 
Jacob v . Caviller (1902), 87 L. T. 26 ; 50 W. It. 
428 ; 18 T. L. K. 402 ; 7 Com. Cas. 116. 

AnnoUdions : — Difltd. New York City Century Bank v. 
Mountain (1913), 30 T. L. It. 106. Refd. ScMobh v. Stevens, 
[1906] 2 K. B. 665. 

146. Animal slaughtered on arrival — Meaning of 
4i mortality."] — By a Lloyd’s policy of marine 
re-insurance a bull was insured “ against all risks 
including mortality, jettison & washing overboard." 
The policy contained the clause " Warranted never- 
theless free of capture, seizure & detention, &c the 
consequences thereof, or any attempt thereat ” : — 
Held: (1) the word “mortality” ought to be 
understood as meaning death from natural in- 
fluences <& diseases, & not violent death caused to 
the animal after its arrival at the port of destina- 
tion by reason of local regulations which compelled 
its slaughter, in consequence of the existence of 
foot-&-mouth disease amongst the animals aboard 
the vessel ; (2) even if “ mortality ” did mean such 
violent death, the underwriters of the Lloyd’s policy 
were protected from liability in respect of it by the 
warranty. — S t. Paul Fire & Marine Insurance 
Co. v. Morice (1906), 22 T. L. R. 449 ; 11 Com. Cas. 
153. 


G. Statutory Provisions. 

See cases infra . 

H . Measure of Damages. 

See, generally , Damages. 

147. Right of jury to assess same.] — Where, in an 
action of trespass for shooting a dog, the witnesses 
called valued the dog at 50#. & they were uncon- 
tradicted ; — Held : the jury had a right, neverthe- 
less, to And a less sum as the amount of damages. — 
Oann v . Facey (1835), 1 Har. & W. 482 ; 5 Nev. & 
M. K. B. 405 ; 5 L. J. K. B. 1. 

Annotations : — Mentd. Richardson v. Barnes (1849), 4 Exch. 

128 ; Palmer v. Richards (1851), 6 Exch. 335 ; Huxley v. 

London Extension Ry. Co., Hughes v. Morrott, Wood v. 

Madge (1886), 17 Q. B. D. 373. 

148. Loss of market value through exposure to 

cold.] — M cMahon v . Field, No. 135, ante. 


Sub-sect. 2. — Right to Follow and Recover 
Straying Domestic Animals. 

149. Escaping animals distrained by landlord on 
whose land they were found.] — Two men being 
severally seised of two adjoining closes, the en- 
closure & fence between the closes belonging to one 
of them by prescription, the cattle of the other 
escaped out of one close into the other through a 
defect of the fence. Immediately, & before the 
owner of the cattle could drive them out into hia 
own close, the lord distrained them for services. 
The case was that the distress was l aken by a lessor 
for rent reserved on a lease for years, & not by a 
lord for his services : — Held : ( 1 ) no fault could be 
assigned in the owner of the cattle for their escape, 
nor did any law oblige" him to keep his cattle in his 
own close ; (2) there must be judgment for pltf.— 
Anon. (1572), 3 Dyer, 317b ; 73 E. R. 719. 

150. Animal seized as estray.] — In an action of 
trover & conversion of a cow, deft, pleaded that the 
Crown being seised in fee of a manor bad demised it 
& all estrays therein to him, & that this cow came 
thither as an estray, whereupon he seized her & 
caused her to be proclaimed in two market towns 
next adjoining, & pltf. claimed property but refused 
on demand to pay for the feeding of the cow, & 
traversed that he was guilty of conversion at Salop. 
It was thereupon demurred, because (1) deft, 
alleged not the letters patents, nor that the pro- 
clamations were made in the parish church, (2 ) he 
traversed the vill : — Held : pltf. entitled to judg- 
ment. — Brownlow v . Lambert (1599), Cro. Eliz. 
716 ; 78 E. R. 950. 

151 . . straying again from land where seised.] 

— -A man seised of a manor, to which he has stray 
appendant by prescription, seizes an ox as a stray 
within the manor & makes proclamations according 
to law, & within the year & day lets the manor with 


PART III. SECT. 1, SUB-SECT. 1.— G. 

a. Sheep Protection Acts — Payment 
of compensation under.] — Iletd : 32 Viet, 
c. 31 (O.), which required municipalities 
to provide compensation to tho owners 
of sheep killed by dogs, for the damage 
they thereby sustained, was not confined 
to county municipalities & to muni* 
oip&litieB witliin their jurisdiction, but 
applied also to towns which had with- 
drawn from tho jurisdiction of the 
county. — W illiams v . Port Hope 
Town (1877). 27 C. P. 548. — CAN. 

b. Pltf. ’s sheep had 
been killed by dogs : — Held : there was 
no appeal from the valuation of defts. ’ 
Inspector, & under Hheep Protection 
Act, s. 18, It was discretionary on defts. 
to pay two-thirds of that value or a 


smaller sum. — Craig v . Malahide, 
Liddle v. Malahide (1909), 13 O. W. R. 
686.-— CAN. 

c. .] — By Dog Tax & 

Sheep Protection Act, R. S. O., 1914 
(c. 246), s. 18, a right of relief is given to 
sheep owners whose sheep have been 
killed by any dog, the owner of which is 
not known, on an application satisfac- 
tory to the council of tho municipality, 
but nothing in the Act or otherwise 
makes the municipal corpn. liable in a 
ct. of law for the damage done ; & a 
Divisional Ct. was prohibited from 
entertaining an action to recover from a 
township corpn. tho value of sheep 
alleged to have been killed in the town- 
ship by dogs of unknown owners. — 
Re Hooan v. Tudor (1915), 9 O. W. N. 
142 ; 34 0. L. R. 571.— CAN. 


d. Animal at large shot by magis- 
trate's order — Trespass.] — In an action 
against a justice of the peace for ordering 
a goat, which was abroad & a public 
nuisance, to be shot, pltf. failed to sup- 
port his declaration in an action of 
trespass by alleging property in the 
goat, he having forfeited same by breach 
of tho municipal law. — H ann v. Cham- 
bers (1881), 0 Nfld. L. R. 356.— NFL J. 

PART Ilf. SECT. 1, SUB-SECT. 2. 

©. Animals wrongfully detained .] — 
In trespass for breaking & entering 
pltf. *s barn, deft, justified on the 
ground that Mb cattlo had been wrong- 
fully taken by pltf., who locked them 
up In Ms bam, & refusod to give them 
up : — Held : sufficient. — Graham v. 
Green (1862), 5 All. 330.— CAN. 
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all royalties, liberties, etc. After the year & day has 
passed, the lessee shall have the stray, forasmuch as 
the property of the stray is not altered nor changed 
before the year Sc day ; Sc the lord of the manor 
until the year Sc day are past has but the custody, 
so that the owner may renave it always within the 

S ear Sc day, if he will pay for the meat of it ; nor can 
le ox be laboured, or used by the lord before the 
year Sc day &, therefore, he shall be paid for the meat, 
unless it be such a beast as of necessity ought to be 
used as a milch cow; Sc if one take a stray & 
within a year Sc a day it strays out of the manor, the 
lord may retake it by seizure. — Anon. (1612), 12 
Co. Rep. 101 ; 77 E. R. 1375. 

152. Animals driven on right of way — Escaping 
into adjoining lands.] — If a man has a way over the 
land of another for his cattle, Sc upon the way he 
scares his cattle, so that they run out of the way 
upon the land of the owner, & the party who drives 
the cattle freshly pursues them, etc., in trespass he 
who has the way may plead this special matter in 
justification (Richardson, C.J.). — Anon. (1631), 
Hot. 166 ; 124 E. R. 426. 

153. Sheep stolen — Entry on field of stranger.] — 
IflB.’s sheep are stolen Sc put upon A.’s field, B. has 
no right, unless he enters with the object of finding 
Sc apprehending the felon, to go upon A.’s land 
merely to search for Ids sheep, & B. has no right to 
take his sheep away without A.’s licence, for in that 
case A. would be left without remedy for the 
damage done by the sheep (Roll, C.J.). -Topladve 
v. Stalye (1649), Sty. 165 ; 82 E. R. 615. 

Right to follow bees swarming in another’s 
trees.] — See No. 50, ante . 

Right to follow game on to another’s land.] 

— See Game. 

Right to follow foxes, hares, etc., on to another’s 
land.] — See Trespass. 


Sub-sect. 3. — Other Rights. 

Rights of owner turning on questions of property, 
see Part II., ante . 

Sect. 2 . — LIABILITIES. 

Sub-sect. 1. — Harmless Domestic Animals. 

A . Liability for Trespass . 

154. Obligation of owner.] — Trespass with cattle. 
Plea that deft.’s land adjoined a place where deft. 


had common ; that the cattle strayed from the 
common, Sc deft, drove them back as soon as he 
could : — Held : a bad plea. 

It behoves him to use his common so that he shall 
do no hurt to any* man, & if the land in which he has 
common be not inclosed, it behoves him to keep the 
beasts in the common Sc out of the land of any other 
(Brian, C.J.). — Anon. (1480), Y. B., 20 Ed. 4, 
fo. 10, pi. 10. 

Annotation : — Consd. Fletcher v. Rylands (1866), L. R. 1 

Exch. 265. 

155. .] — If a man’s beasts without his will or 

knowledge break into another’s close, he is guilty of 
trespass, for a man is bound by law to keep his 
beasts without doing wrong to any one. — A non. 
(1496), Keil. 3 ; 72 E. R. 156. 

156, ,j — F letcher v . Rylands, No. 195, 

post. 

157 , Default of plaintiff leaving property 

unprotected — Licensee.] — A. licensed P. to put a 
stack of hay upon the land of A. A. leased that 
land to W., Sc the hay remained there for two years. 
W. put in his cattle, who wasted the hay, Sc P. 
brought an action of trespass : — Held : the action 
did not lie, because the hay was not removed in 
reasonable time, Sc the licence was determined by 
the lease to W., Sc 1’. was bound to look that the 
beasts of A. or W. did not eat the hay. The damage 
came to him bv his own fault. — Plummer v . Webb 
(1619), Noy, 98 ; 74 E. R. 1064 ; sub nom. Web 
(Webb, Webbe) v. Paternoster, Palm. 71 ; Poph. 
151 ; Godb. 282 ; 2 Roll. 143, 152. 

Annotations : — Apld. Craven t\ Ilanlcy (1730), 2 Com. 548. 

Eefd. Pomfret v. Ricroft (1609), 2 Keb. 569 ; Wood v. 

Lake (1751), Say. 3; Taylor v. Wuters (181G), 7 Taunt. 

374 ; Likins v. Inge (1831), 7 Bing. 082 ; Jones v. Tankor- 

ville, (1909J 2 Ch. 440. Mentd. R. v. Cotton (1751), Park. 

112; Winter v. Brockwell (1807), 8 Eust, 308 ; Hewline v. 

Shippam (1820), 5 B. & C. 221 ; Welsh v. Rose (1830), 

0 Bing. 038 ; Wallis v. Harrison (1838), 4 M. & W. 538; 

Williams v. Morris (1841), 8 M. & W. 488 ; Wood v. 

Lead bitter (1845), 13 M. & W. 838 ; Taplin v. Florence 

(1851), 20 L. J. C. P. 137. 

158. Tithe-owner.] — Trespass for 

causing defts.’ cattle to eat up Sc trample upon corn, 
grain & straw, which pltf. had set out for tithes : — 
Held : though the proprietor of tithes left them on 
the land more than a reasonable time after they 
were set out, <& after he had notice thereof, the 
owner of the lajid could not j ustify, in trespass, turn- 
ing in his cattle upon the land to depasture it in the 
usual course of husbandry, whereby the cattle con- 
sumed the tithes, but his remedy was either by 
distress or by action. — W illiams v . Ladner (1798), 
8 Term Rep. 72 ; 101 E. R. 1273. 

Annotation: — Consd. Davies v. Ingram (1867), 17 L. T. 33. 


PART III. SECT. 2, SUB-SECT. 1. — A. 

154 i. Obligation of owner .] — At com- 
mon law the owner of animals must keep 
them from trespassing on Ids neigh- 
bour’s crops, though enclosed by no 
fence or by an insutllcient fence. — 
Wattv. Drybdale (1907), 17 Man. L. R. 
15 ; 0 W. L. R. 234. — CAN. 

154 ii. S. P. Dalziel v. Zastie 
(1910), 19 Man. L. R. 353 ; 13 W. L. R. 
488— CAN. 

154 iii. .1 — Sheep broko into 

pltf. ’s land & damaged Ids crops. There 
was no local law compelling land owners 
to erect any particular description of 
fence : — Held : it was the duty of the 
owners of animals to see they did not 
trespass on the soil of others. — D k 
Gribh v. Morrissey (1875), 0 Nfld. 
L. R. 107.— NFLD. 

164 iv. .] — Where cattle are per- 
mitted to trespass upon the public 
highway, the owner is liable for damage 
which they may cause upon the land of 
au adjoining proprietor Into which they 
stray, & in such case It is not a sufficient 
defence that pltf.’s fence was not a 


lawful fence, or that there was a custom 
among inhabitants of tho district to 
fence against cattle. — Smith v. Bouti- 
lter (1907), 42 N. S. R. 1 ; 2 E. L. R. 
212, — CAN. 

154 v. .] — Deft.’s cow, which was 

to the knowledge of deft, in the habit of 
breaking through fences, broke into 
pltf. ’s pasture & killed pltf. ’s cow : — 
Held : pltf. could recover the value of 
the oow. — Messenger v. Stevens 
(1910), 9 E. L. R. 91.— CAN. 

154vi. Eincted farm.] — The want 

of boundary fences is no defence to an 
action for trespass. Every man is 
bound to keep his cattle on his own 
land ; &, in the case of an evicted 
farm, if tho fences are levelled, the 
Inference ought to be that they have 
been levelled for annoyance, & for tho 
easy plunder of the land by the neigh- 
bours. — Waibii v. Coakley & Sullivan, 
32 I. L. T. 356.— 1R. 

154 vii. To owner of turbary 

rights.] — An action for trespass will lie 
for damage oaused by tho cattle of the 
owner of tho soil & freehold of a bog to 


turf, cut A' spread on a plot of such bog 
(not fenced or divided from the residue) 
by the owner of other lands, who enjoys 
tho right to cut & save turf on such 
plot* where such cattle are depastured 
by the owner of the soil upon the bog 
without provision by him for the pre- 
vention of such injury by his cattle to 
the turf. The depasturago of cattle by 
the owner of the soil of the servient 
tenement, without such provision against 
injury to tho turf of the dominant 
tenant so situated, is, in such circum- 
stances, a user by such owner of the 
soil of his natural rights, which is un- 
reasonable in relation to tho dominant 
tenant as prejudicing the value of the 
incorporeal hereditament in the nature 
of a profit d prendre enjoyed by the 
dominant tenant, by endangering the 
saving of the turf. — Cronin v. Connor, 
11913] 2 I. R. 119.— IR. 

154 viii. Negligent act of third 

party .] — A man whose field is properly 
fenced is not liable for the trespass of his 
cattle, caused by the negligent act of a 
stranger In using a right of way through 
tho field. — M'Gibbon v. M’Curry (1909), 
43 I. L. T. 132— IR. 
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Animals. 


Sect. 2. — Liabilities: Sub-sect. 1, A.] 


159. Enforceable by vendor — Having tem- 
porary property in soil.] — Pltf. bought a crop of 
turnips in a field, with a proviso that half the crop 
should be consumed on the land, & deft, bought a 
crop of grass in an adjoining field from same vendor. 
Pltf. was alleged to have left the gate open, & some 
of the sheep went through it & ate some of the tur- 
nips. On subsequent days all the sheep went into 
the turnip field, but not by the gate. In an action 
for damages : — Held : (1) the proviso that half the 
turnips should be consumed on the land did not pre- 
vent pltf. from suing, as it did not prevent him 
from having the temporary property in the 'soil ; 
(2) although, if pltf. left the gate open on the 
first day, he could not recover damages for that 
day, yet this would not alter the duty of deft, to 
keep his sheep from straying on the other days, & 
pltf. was entitled to damages in respect of the other 
days. — Wellaway v. Courtier, [1918] 1 K. B. 
200 ; 87 L. J. K. B. 299 5 118 L. T. 250 ; 34 T. L. R. 
115, D. C. 

160. Dog killing sheep — Consent or Incitement of 
master.} — If a dog hunts & chases sheep or kills 
them without his master setting him on thereto, & 
the master have an action for trespass brought 
against him, he may clearly plead not guilty. —Anon. 
(1537), 1 Dyer, 29a; 73 E. It. 04. 

161. .] — The master of a dog, which 

has killed a sheep, the master not being aware of 
such a disposition on the part of the dog, shall not 
be punishable, otherwise if he bad notice of the dog’s 
disposition. — Anon. (1537), 1 Dyer, 25b ; 73 E. R. 
56. 

162. .] — If a man’s dog runs at sheep 

& kills them, not with bis consent, there will no 
action lie. But otherwise if with his consent. — 
Baker v. Webberly (1631), Het. 171 ; 124 E. R. 
429. 

163. Mischievous act of third party.] — 

If the owner of a dog keeps him properly secured, 
but another person improperly lets him loose & 
urges him to mischief, the owner is not liable. 
Proof, therefore, that A.’s dog has killed B.’s sheep 
will not entitle B. to recover compensation from 
A. ; for consistently with such proof, the dog may 
have been properly secured by A., & may have been 
improperly let loose & urged to mischief by a third 
party, without the knowledge, & even against the 
express prohibition, of A.— Fleeming v. Orb (1855), 
2 Macq. 14; 26 L. T. O. S. 73; 19 J. P. 277, 
H. L. 


164. Common — Infringement of right.] — A copy- 
holder having a right of common may have an 
action against a stranger for putting beasts into the 
common, by which he cannot, have his common of 
pasture in so beneficial a manner as before. But if 
the trespass be so small that the commoner sus- 
tains no loss, the commoner shall not have any 
action for the trespass. The lord of the soil, how- 
ever, may have an action of trespass, he it greater 
or less. 

If pltf. declare that deft, put in his cattle, etc., 
& it he found that he did not put them in, but that 
they came in by escape, pltf. shall have judgment, 
for the eating the grass is the substance. — Mary’s 
Case (1612), 9 Co. Rep. 111b ; 77 E. R. 895; sub 


nom . Orogat v . Morris (1610), 2 Brownl. 55 ; 123 
E. R. 812. 

Annotations : — Consd. Hall v. Harding (1769), 1 Win. Bl. 673; 
Wells v. Watling (1778), 2 Win. Bl. 1233; Robertson v. 
Hartopp (1889), 43 Ch. D. 484, C. A. Apld. King v. Brown 
Durant, fl913) 2 Ch. 416. Reid. Jeveson v. Moor (1699), 

12 Mod. Rep. 262 ; Pindar «. Wandsworth (1802). 2 East, 
154. Mentd. Crouther v. Oldfield (1706). 1 Salk. 364; 
Atkinson v. Teasdale (1771), 2 Wm, Bl. 817 : Grinnell v. 
Wells (1841), 2 Dow. & L. 610 ; Pryoe v. Beloher (1846), 

3 C. B. 58 ; The Amerika (1916), 13 Asp. M. L. 0. 558, H. L. 

165. Rights of commoner.] — A com- 
moner cannot maintain an action for damage done 
by the rabbits of another upon the common, for 
they are then feres natures , & they may kill them. — 
Hinsley (Bindley) v. Wilkinson (1034), Cro. Car. 
387 ; W. .To. 350 ; 78 E. R. 938. 

See, further , Commons & Rights of Common. 

166. Animal entering house or shop.] — If a man ~ 
is driving cows through a town, & one of them goe 
into another man’s house, trespass does not lie fo; 
this, because it was involuntary, & a trespass ough 4 
to be done voluntarily, & so it is injuria, a hurt U 
another, & so it is damnum (Doddridge, J.). — Mit 
ten v. Faudrye (1626), Poph. 161 ; sub nom. 

len (Miller) v. Fawen (Fawdry, Fawtrey 
Hawery), Beni. 171 ; W. Jo. 131 ; Lat. 13, 119. >n 

Annotations : — Reid. Beckwith v. Shordike (1767), 4 Burng 
2092; Deane t>. Clayton (1817), 7 Taunt. 489. Mentd 1 - 
King t>. Rose (1673), Freom. K. B. 347 ; Mason v. Keeling „ 
(1699), 1 Ld. Raym. 606 ; Gundry v. Feltham (1786), 

1 Term Rep. 334 ; Anthony v. Harvey (1832), 8 Bing.’ 
186. 

167. ox belonging to deft., & while* 

being driven by his servants through the streets ol* 
a country town, entered pltf.’s shop, which adjoined- 
the street, through the open doorway & damaged** 
liis goods. No negligence on the part of the person^ 
in charge of the ox was proved : — Held : deft, wai 
not liable.— 1 Thxett Ward (1882), 10 Q. B. D. 

17 ; 52 L. J. Q. B. 61 ; 47 L. T. 546 ; 47 J. P. 438 ; 

31 W. R. 197. 

168 . Negligence of drover’s assistant.] — A 

butcher employed a licensed drover to drive home a 
bullock, which he had purchased from a market. 
The drover’s boy, by his negligent driving, allowed 
the bullock to run into a shop, whereby damage was 
done to goods in the shop ; — Held : the owner of the 
bullock was not liable to be sued for the damage so 
done, although the drover was. — Milligan v Wedge 
(1840), 12 Ad. & El. 737 ; 4 Per. & Dav. 714 ; Am. 

& H. 73 ; 10 L. J. Q. B. 19 ; 5 J. P. 209 ; 113 E. R. 
993. 

Annotations : — Apld. Rapson v. Cubitt (1842), 9 M. & W. 
710. Distd. The Agricola (1843), 2 Wm. Rob. 10 ; Martin 
v. Tcmpcrley (1843), 4 Q. B. 298. Apld. Allen v. Hayward 
(1845), 7 Q. B. 960. Consd. The Eden (1846), 2 Wm. Rob. 
442. Apld. Reedie v. L. & N. W. Ry. Co., Hobbit v. 

L. & N. W. Ry. Co. (1849), 4 Kx. 244. Consd. Sadler v. 
Henlock (1855), 4 E. & B. 570. Bold. R. v. Hey C849), 

2 Car. & Kir. 983, O. C. R. ; Tobin v. R. (1864), 16 C. B. 

N. S. 310 ; Steel v. Lester & Lilec (1877), 37 L. T. 642. 

169. Injury by depastured cattle — Eating shoots 
of trees. }— -If one has a right of pasture over a close 
which in part consists of a wood, & the trees are cut 
down, & the roots dug out, the fact that the cattle 
eat the young shoots springing up in what was the 
wood does not afford ground for an action, since 
the cattle cannot depasture thereon without so 
doing. — Clithero v. Higgs (1630), W. Jo. 338; 82 
E. R. 203. 


160 1 . Dop kiUivg sheep— Evidence.}— 
In an action to recover the value of Bbeep, 
alleged to have been killed & Injured by 
deft. *s dog, the evidence showed that, 
after some sheep had been killed, a 
watch was kept, when deft.’s dog & 
another, owned by C., were found 
attacking a sheep, deft.’s dog having 
hold of the sheep at the time, & that 
the two dogs had been heard barking 
In tlie vicinity on several occasions, & 
that, after deft.'s dog was sent away, 
no more sheep were destroyed ; — Held : 


(1) there was evidence to support a 
finding that It. was deft.'s dog which did 
the killing ; (2) deft, was liable for the 
value of the sheep which hts dog was 
found killing, & for one-half of the 
remaining damage. — W illiams r. Wood* 
worth (1899), 32 N. 8. R. 271.— CAN. 

1661. Animal entering’ house .) — A cow, 
while being driven with several others 
along a public street in charge of a boy, 
J suddenly bolted into the kitchen of a 
> house, A woman who was In the kitchen 


at the time, in an action of damages 
against the owner of the cow for negli- 
gence in employing an incompetent 
driver, averred that in consequence of 
the sudden appearance of the cow she 
had sustained a nervous shock, from the 
effects of which she had not recovered, 
& which she believed would be perma- 
nent : — Held : the action was relevant. 
— Guxigan v. Robb, J 19 101 S. C. 856 ; 
47 So. L. R. 733; 2 S. L. T. 77.— 
SCOT. 
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170. Barking trees — Exception of trees from 

lease.] — A man who lets pasture land excepting the 
trees cannot maintain trespass against the lessee for 
letting his cattle bark the trees. — Glenham v. 
Hanby ( 1700 ), 1 Ld. Raym. 739 ; 91 E. R. 1395. 

171. — — Roadside grazing — Disputed title.] — 
Action claiming a declaration that H. was entitled 
as lord of the manor of T., or as owner of lands 
adjoining a way called W. Lane, to the lumbage & 
pasture in it, & for an injunction to restrain defts. 
from grazing cattle & sheep in that lane. By an 
award made under an Inclosure Act of 1774 certain 
lands were allotted & roads set out as public high- 
ways. From a short time after the passing of the 
Act the pasturage of the lane in question was let 
annually by the inhabitants in vestry assembled, & 
there had been no claim by the lords of the manor 

ntll this action. Deft, was tenant of the pasturage 
nder the vestry, it being provided by his lease that 
e should not put sheep in the lane. There was no 
ividence in whom the soil of the road was vested 


efore the passing of the above Act. No grant of 
ihe road was produced, nor any evidence of the 
.nrolment of such grant: — Held: (1) a lawful 
brigin must be presumed from the long usage, & the 
resumption was that the road was vested in some 
>erson as trustee for the inhabitants, & a presump- 
ion might also be made either that the grant of the 
road had been inrolled, or that it was made for some 


purpose which did not require it ; (2) the church- 
wardens & overseers as trustees under Poor Relief 
Act, 1819 (c. 12), s. 17, of lands belonging to the 
parish, had acquired a good title to the road under 
Btat. Limitations, subject to the public right of 
way; (3) deft, was not- a trespasser on the road as 
regards pltf., even if he had broken his agreement 
not to put sheep in the road, & if the sheep tres- 
passed on pltf.’s land it was his own fault for not 
Keeping up his fences as bound bv the award. — 
Hatgh v. West, [1893] 2 Q. B. 19 { 02 L. J. Q. B. 
P2 ; 69 L. T. 165 ; 57 J. P. 358 ; 4 R. 396, C. A. 

Jtnnotations : — Apld. Neavcrson v. Peterborough R. D. C., 
[19011 1 Ch. 22. Distd. Noavereon v. Peterborough R. 1). C., 
[19021 1 Oh. 557. C. A. Mentd. Kliot v. Bristol Corpn. 
(1894), 71 L. T. 659 ; Wimbledon & Putney Commons 
Comrs. v. Nicol (1894), 10 T. L. It. 247 ; Eliot v. Bristo 
Corpn. (1895), 72 L. T. 752, C. A. ; Brown v. Dunstable 
Corpn., 118991 2 Ch. 378 ; A.-O. 8c Spalding R. D. O. t\ 
Garner, (19071 2 K. B. 480 ; Chesterfield v. Harris, [19081 
2 Ch. 397, C. A. ; Foley’s Charity v. Dudley Corpn. (1909), 
8 L. G. R. 320, C. A. ; Central London Ity. Co. v. City 
of London Land Tax Comrs., [1911] 2 Ch. 467, O. A. ; 
A.-G. v. Ilorner, [1913] 2 Ch. 140. 


172. Cattle driven into close of stranger — Mis- 
chievous act of third party.] — He that drives my 
cattle into another man’s land is the trespasser 
against him, & not I who am owner of the cattle 
(Roll, J.). — Smith v. Stone (1647), St-v. 65 ; 
82 E. R. 533. 


173. Through defect of fences.] — If a man turn 
his cattle into Blackacre, where he has no right, & 
they escape & stray into my field for want of fences, 
he cannot excuse himself, or justify for his cattle 
trespassing in my field (Wilmot, C.J.). — Anon. 
(1770), 3 Wils. 126 ; 95 E. R. 970. 

Annotation : — Mentd. Capo t?. Scott (1874), L. R. 9 Q. B. 

269. 

174. Duty to fence — Limited to adjoining 

close.] — A. is bound to fence his close against B., 
his neighbour, & B. against C., his neighbour. If A. 
does not so fence, nor B. either for want of fences, 
& O.’s cattle go on B.’s land & thence to A.’s land, 
A. may sue t\ in trespass, for A. was only bound to 
fence against B., & every one ought to keep his cattle 
as well in open lands wnere there is no enclosure as 
in inclosed lands. Suppose, however, A. has Green- 
acre joining Whiteacre both belonging to him ; A. 
is bound to fence Whiteacre against Blackacre 
which is B.’s land, for otherwise if B.’s cattle go into 
Whiteacre & thence into Greenacre it is no trespass 
against A., for it happened with A.’s fault. — Anon. 
(1482), Jenk. 161 ; 145 E. R. 103. 

175 . .] — Three closes, B., G., & 

W., were contiguous to one another ; the owner of 
W. was bound to maintain the fence between W. & 
G. & the owner of G. the fence between G. & B. 
Cattle strayed out of B. into G. from the defect of 
fences, & thence into W. from a like defect: — Qu . .* 
whether the owner of W. could treat the cattle as 
trespassers. — Right v. Baynard (1674), Freem. 
K. B. 379 ; 89 E. R. 283 ; sub nom. Smith v. Bay- 
nard, 3 Keb. 388, 417. 

170 . Fence pulled down by adjoining 

owner.] — If I inclose between my neighbour & myself, 
& my neighbour pull down this inclosure or part of 
it, whereby my cattle escape into the land adjoining 
& depasture there, I shall be excused of this trespass 
in the same manner as if he had licensed me to have 
occupied it, & whatsoever happens to this land 
adjoining by my neighbour’s means shall be in the 
same degree as my neighbour’s act, for what he does 
shall be to his own prejudice (Popham, C.J.). — 
Hayes v. Allen (1583), Poph. 13 ; 79 E. R. 1135. 

177 . How discharged.] — In an action 

of trespass for breaking down pltf.’s fences & eating 
up his grass by hogs, deft, pleaded that the fences 
were out of repair : — Held : (1) a plea excusing a 
trespass by cattle from the defects of fences must 
show the fences to bo pltf.’s & the closes to be con- 
tiguous ; (2) the plea was bad. — King v. Rose 
( 1673), Freem. K. B. 347 ; 89 E. R. 258. 

178. Failure of plaintiff to keep 

In repair.] — Pltf. & deft, occupied adjoining farms, 
which they rented from the same landlord, their 
tenancies having commenced on the same day. A 
fence upon pltf.’s farm which, under his agreement 


174 i. Through defect of fences — Duty 
to fence. 1 — Pltf. & deft., adjoining 1 land- 
owners, agreed to keep in repair the 
lino fence between their lots, which was 
less than five feet in height. Deft, 
allowing his portion to get into disre- 
pair, his cattle got on pltf.’s land & 
damaged it, & ran at large on tlio 
highway, whence, by breaking down 
pltf.’s fences, they got on pltf.’s land Sc 
further damaged it. A township bye- 
law provided that no fence should bo 
less than five feet high. Sc prohibited tho 
running at large of till breachy cattle : — 
Held : deft, was liable for the damages 
sustained by pltf.. Sc such liability was 
not affected by the bye-law. — Barber 
v. Cleave (1901), 2 O. L. R. 213. — 
CAN. 

174 ii. .] — A. leased land to 

B. for the purpose of grazing his sheep, & 
covenanted to keep the fences in repair 
& look after the sheep. A . resided near 
the land, 8c B. lived at a distance. Ono 
of the boundary fences fell into disre- 
pair, 8c B.’s sheep escaped Sc damaged 

J. — VOL. II. 


tho crop of C., an adjoining owner. No 
notice of disrepair had at any time been 
given to A. C. sued B., who joined A. 
as third party. C. recovered damages Sc 
costs against B., Sc the judge gave judg- 
ment for B. against A. for tho amount of 
tho damages Sc costs ordered to be paid 
by B. to C. : — Held: (1) A. was liable 
for breach of covenant, notwithstanding 
no notice of disrepair had been given to 
him ; (2) the damages were not too 
remote, & tho judge was right in 
awarding as part of tho damages the 
costs incurred by B. in defending the 
action brought by C. — Dunlop v. troy, 
[1915] V. L. R. 639.— AUS. 

176 i. Fence pulled down.]- 

Deft. threw down a fence 8c entered on 
land in pltf.’s possession claiming it to 
be a highway, Sc in consequence of the 
fence being thrown down, deft.’s cattle 
wont in upon pltf.'s field : — Held : this 
was not a “ breaking into a field under 
lawful fence ” by the cattle, & a justice 
of the peace had no jurisdiction to pro- 
ceed against deft, in trespass under 


1 Will. 4, c. 9, s. fl. — C olwell v. Purdy 
( 1831), N. B. Dig. 750 (2).— CAN. 

176 ii. - By plaintiff tciih 

defendant's consent. J Deft, leasea land 
to pltf., & his cattle got in owing to the 
removal of a feuce, which separated the 
road from the land leased, & which was 
removed by pltf., with deft.’s assent, 
if not by his directions : — Held : the 
removal of the fence by pltf. would 
primd facie excuse a trespass extra 
viam. Sc if deft, ’s consent to such removal 
would prevent him from setting It up 
as a wrongful act, the consent should 
have been replied : — Pickard v. Wixon 
(1865), 24 U. C. R. 416; Wixon t\ 
Pickard, 25 U. C. R. 307. — CAN. 

178 i. How 

Failure of plaintiff to keep in repair.] — In 
trespass by cattle, it deft, j ustify the entry 
of the cattle through defect of fences, it 
must be specially pleaded. — Gurwold v 
Hallkt (1834), N. B. Dig. 594.— CAN. 

178 ii. .] — Tree* 

pass q.cff. will lie by the owner of a close 

Q 
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of tenancy, he was liable, as between himself & the 
landlord, to keep A leave in good repair, A which 
divided the farms, became out of repair, with the 
result that two of deft.’s horses escaped from a field 
forming part of the farm occupied by pltf. A injured 
a colt belonging to him. Deft, entered into an agree- 
ment with the landlord, in terms similar to that of 
pltf. to keep in repair the fences on his holding : — 
Held : deft, was liable to pltf. in damages for the 
injuries caused to pltf.’s colt, inasmuch as the 
general principle that owners of animals must keep 
them upon their own land at their peril applied, & 
the mere fact that pltf. had committed a breach of 
the obligation he was under as between himself A 
the landlord to repair the fence was not enough to 
bring the case within the exception of damage 
caused by pltf.’s own default recognised in Fletcher 
v. Bylands (1861$), L. R. 1 Ex. 205 ; affd. (1808), 
L. R. 3 II. L. 330. — Holgate v. Bleazard, [1917] 
IK. B. 443; 86 L. J. K. B. 270 ; 115 UT. 788; 33 
T. L. R. 110. 

179. Prescriptive liability.] — Pltf. de- 

clared that he was possessed of a close adjoining 
deft.’s, A that the tenants A occupiers of that close 
had time out of mind made A repaired the fence 
between the two closes, A that for want of repair 
deft.’s cattle came into pltf.'s close, etc. : — Held : 
(1) either trespass or case lay, trespass because it 
was pltf.’s ground A not deft.’s, A case because the 
first wrong was a nonfeasance A neglect to repair, 
A that omission was the gist of the action A the 
trespass was only a consequential damage ; (2 ) this 
was a charge upon deft, against common right ; for 
the law bounds every man’s property A is his fence, 
A this is obliging another to make a fence for him ; 

(3) where a charge is imposed on another, A that 
against common right, A the charge is laid on him 
as owner of the soil or terre tenant, pltf. in his 
declaration must make himself a good title, but 
where he declares against deft, as a wrongdoer, it is 
sufficient for him to declare on his possession ; 

(4) pltf. had sufficiently made out his title in the 
declaration by showing that deft, was bound to 
repair by prescription. — Star r. Rookksby (1711 ), 
1 Salk. 335 : 91 E. R. 295. 

Annotations:- Folld. (3) Hardy t\ Hollyday (170.)), 4 Term 

Rep. 718. Apprvd. Kills v. Loftus Iron Co. (1874), 81 L. T. 

483. Refd. McMahon r. Lennard (1858), 0 H. L. (’4is. 

970, H. L- ; Lawrence r. Jenkins (1873), L. K. 8 Q. B. 274. 

180 . Horse trespassing from adjoining 

land.] — Through defect of fences which it was 
deft.’s duty to repair, his mare strayed in the night- 
time from his close into an adjoining field, A so into 
a field of pltf.’s in which was a horse. From some 


unexplained cause, the animals quarrelled, A pltf.’s 
horse received a kick from deft.’s mare, which broke 
his leg, A he was necessarily killed: — Held: (1) 
deft, was responsible for his mare’s trespass, A it was 
unnecessary to give evidence that the. mare was 
vicious to deft.’s knowledge, as it was through his 
negligence that the horse A the mare came together ; 
(2) the damage was not too remote. — Lee v. Riley 
(1865), 18 C. B. N. 8. 722 ; 34 L. J. C. P. 212 ; 12 
L. T. 388 ; 11 Jur. N. 8. 527 ; 13 W. R. 751 : 144 
E. R. 629. 

Annotations: — Folld. Ellis t\ Loftus Iron Co. (1874), L. R. 

10 C. P. 10. Consd. Smith v. Cook (1875), 1 Q. R. D. 79 ; 

Bradley v. Wallaces & Thompson McKay, [1913] 3 K. B. 

029, C. A. Reid. Tillett r. Ward (1882), 47 L. T. 646 ; 

Wright v. Hcttou Downs Co-op. Soc. (1883), Cab. & El. 

200 ; Had well v. Right-on, [19071 2 K. B. 345. Mentd. 

Fletcher v. Rylands (1866), 14 W. R. 799, Ex. Ch. ; Thoyer 

r. Purnell, [19181 2 K. B. 333. 

181. Imposed by statute on third 

party.] — A railway co. let surplus land to a tenant, 
separating it from the adjoining land not taken by 
means of an open post- A-rail fence 4 feet high. The 
tenant planted his land with vegetables. Horses 
kept on the adjoining land of deft., by reason of the 
insufficiency of the fence, passed their heads through 
A over it A did damage to the tenant's crop ; — 
Held, : the duty of fencing being by Railways Clauses 
Consolidation Act, 1845 (c. 20), s. 68, imposed upon 
the railway co., deft, was not responsible to their 
tenant lor the trespass of his cattle. — Wiseman v. 
Booker (1878), 3 C. 1\ 1). 184 ; 38 L. T. 292 ; 42 
,T. P. 295 : 26 W. R. 634. 

Annotation : — Expld. Coaker r. Will cocks (1911), 80 L. J. 

K. B. 1026, C. A. 

Imposed on railway companies.] -See 

Railways A Canals. 

182 . Cattle straying from highway Reason- 

able time for removal.] — Where cattle passing along 
a public highway stray into an adjoining field, 
through defect of fences, the owner of the cattle is 
bound i<y remove them within a reasonable time ; 
A what is a reasonable time is not to be determined 
by the judge, but is a question for the jury, with 
reference to all the surrounding circumstances. 

In Nov., between 5 A 6 o’clock in the evening, 
pltf.'s drovers were driving thirty-six bullocks along 
a public highway, when thirteen of them strayed 
into deft.'s field through a gap in the fence. The 
drovers left them in the field A drove the other 
twenty- three to the nearest public-house, where 
they lodged them for the night. In about an hour 
the drovers returned to the field for the thirteen, 
but in the meantime deft, had impounded them. 
There had been nothing to prevent the drovers from 
immediately driving them out of the field except 


into which a neighbour's pig may break 
& enter A do damage, against the owner 
of the pig, unless he can excuse the act 
for defect of fences, or upon some other 
special ground. — B lack lock r. Milli- 
kan (1854), 3 C. I\ 34. —CAN. 

178 ill. -Boun- 

dary Lines Act, R. 8. M. (c. 12), s. 4, does 
not supersede the common law liability of 
an owner of cattle for all their trespasses 
except such as are due to defects in 
fences, which complainant is bound as 
between himself & such owner to keep 
up ; & such owner will be liable for the 
trespasses committed by his cattle, unless 
it Is shown that complainant was bound 
to keep up & repair the particular part 
of the fence through which the cattle 
entered. The common law rule is not 
displaced by a joint liability to keep up 
fences. — Oarrioch v . McKay (1901), 
13 Man. L. R. 404.— CAN. 

178 iv. — Action 

for trespass by deft.’s cattle on pltf.’s 
land, under a contract for the pasturage 
of deft.’s cattle. The cattle, while on 
pltf.’s close, broke into his garden & 


pleasure grounds, & destroyed cabbages. 
Deft, pleaded that, while the cattle were 
so depasturing, in pursuance of the 
agreement, the trespass was committed 
in consequence of pltf.’s fences being in- 
sufficient. Tlie jury found that the 
fences were insufficient,, & for this reason 
found for deft. : — field : where a 
person contracted to permit the cattle 
of another to graze on his land, he 
ought to point out tho portion on which 
the cattle were to graze, & ho was 
bound to provide that they did not go 
elsewhere. — Hickky v. Cosgrave (1861 ), 
6 Ir. Jur. N. H. 251.— IR. 

178 v. .1— It Is at 

common law a good defence to an action 
for trespass by cattle that the trespass 
was the result of the non-performance by 
pltf, of an obligation on Ids part to 
fence. — Young v. Ward (1901), 21 
N. Z. L. R. 213.— N.Z. 

182 I. Cattle straying from high- 

way .J — The power of a municipal 
council, under Municipal Act, R. 8. M., 
1902 (c. 116), s. 644 (d), to pass a bye- 


law limiting the right of a landowner 
to recover damages for any injury done 
by trespassing animals to cases in which 
the land is enclosed by a fence of the 
nature, kind & height required by tho 
bye-law, is restricted to cases in which 
the animals go upon the land from some 
adjoining land where they have a right 
to be, & such bye-law is no protection 
to the owner of animals trespassing from 
a highway, if the council has not passed 
a bye-law under s. 643 (6), for allowing 
A regulating the running at large of 
animals in the municipality. — Jack v . 
Stevenson (1910), 19 Man. L. R. 717 ; 
13 W. L. R. 486.— CAN. 

f. Atraying animal — Irritated by 
children — Injury to child. 1 — Deft.’s mule 
escaped from his enclosure. A, after 
several hours’ ill-treatment from chil- 
dren of tho neighbourhood, took refuge 
on the premises of pltf., whose child, 
who had tried to seize A mount it, 
although warned not to do so, was 
badly Injured by the animal: — Held : 
deft, not liable. — Lacroix v. Jasmin 
(1894), Q. R. 6 S. C. 418.— CAN. 
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that they wished to take care of the others. In an 
action of trespass against deft, for impounding the 
bullocks, Bramwell, B., ruled that as the drovers did 
not at once proceed to drive the bullocks out of 
deft.’s field, but left them there while they took the 
others to a place of safety, they did not remove 
them in a reasonable time, Sc directed a verdict for 
deft. : — Held : a misdirection. 

If a person will neglect to fence he must put up 
with the inconveniences consequent upon it ; & one; 
is that cattle being driven along the road will occa- 
sionally stray (Martin, B. ). — Goodwyn (Goodwin ) 
v . Cheveley (1859), 4 II. <te N. 631 ; 28 L. J. Ex. 
298 ; 33 L. T. O. 8. 284 ; 23 J. P. 487 ; 7 W. R. 
631 ; 157 E. R. 989. 

Annotation# : — Consd. Tiilett v. Ward (1S82), 10 Q. B. I). 

17. Held. Heath’s Oarage r. Hodges, [ 1 910] 2 K. B. 370, 

O. A. 

183. Horse kicking through hedge.] — 

Defts.’ horse having injured pltf.’s mare by biting 
Sc kicking her through the fence separating pltf.’s 
land from defts.’ : — Held : there was a trespass 
by the act of defts.’ horse, for which they were 
liable*, apart from any question of negligence on 
their part. 

In the case of animals trespassing on land, tlie 
mere act of the animal belonging to a man which 
he could not foresee, or which lie took all reasonable, 
means of preventing, may be a trespass, inasmuch 
as the same act, if done by himself, would have been 
a trespass (Brett, ,T.). — Ellis v. Txiftus Iron Co. 
(1874), Jj. R. 10 C. l>. 10 : 44 L. d. C. P. 24 ; 31 
1,. T. 483 ; 39 .T. P. 88 ; 23 W. R. 240. 

Annotations : -Distd. Had well r. Right on, 119071 2 K. B. 

945. Consd. Bradley v. Wallaces &. Thompson McKay, 

119191 9 K. H. 629. C. A. Refd. Wiseman v. Booker (1878), 

9 C. P. D. 184 ; Wright, r. Helton Downs Co. -op. Soe. 

(1883), Cal). & r El. 200; Pouting v. Noakes (1899), 70 

L. T. 812, D. C. 

See, further , Boundaries, Pences Sc Party 
Walls. 

184. Dog trespassing Consent or incitement of 
master.] — Deft, had permission to sport on the 
right hand side of the road, but his dog crossed 
over the road A ranged over a field on the other 
side : — Held : ( 1 ) it was for the jury to say whether 
the dog had crossed over by incitement of deft. ; 
(2) if the dog had escaped against deft.'s will Sc he 
had no int ention of sporting on the other side of the 
road, deft, was entitled to the jury’s verdict. — 
Pimmock r. Alt/enby (1810), cited 2 .Marsh, at 
p. 582. 

185. Previous warning.]— PI tf. brought 

an action of trespass for breaking his close with 
dogs, etc., Sc trampling down his grass. Notice had 
been given to deft, not to trespass on the land. 


After the notice, Sc while deft, was walking on the 
turnpike road, his dog jumped into the field : — 
Held: the dog’s jumping into the field, without the 
consent of its master, was no trespass upon which an 
action could be maintained. — B rown v . Giles 
(1823), 1 C. & P. 118. 

A n notation : — Refd. Sanders v. Teapc & Swan (1884), 51 
L. T. 269. 

186. .] — P. was in the day time on a 

public road with a gun Sc a dog. The land on 
both sides was the property of B., & on one side was 
a cover in B.’s occupation. l\, while standing in 
the road, incited the dog to enter the cover Sc upon a 
pheasant flying out he shot at it. P. was convicted 
of trespass in pursuit of game: — Held: (1) there 
was evidence to support the conviction ; (2) 

(Campbell, O.J., Sc Crompton, J.) sending the dog 
into the close was a trespass. — R. v. Pratt (1855), 
4 E. Sc B. 860 ; Dears. 0. C. 502 ; 24 L. J. M. C. 
113 ; 25 L. T. O. S. 65 ; 19 J. P. 578 ; 1 .lur. N. S. 
681 ; 3 W. R. 372 ; 3 Ch. R. 686 ; 119 E. It. 319. 

Annotations : — Consd. Morden v. Porter (1800), 7 C. B. N. H. 
641. Ezpld. Brown v. Turner (1863), 13 ('. B. N. S. 485. 
Folld. Mayhew r. Wurdlcy (1863), 14 C. B. N. S. 550. 
Ezpld. Head r. Edwards (1864), 17 C. B. N. S. 245. Diitd. 
Kenyon v. Hart (1865), 6 B. & S. 1188. Consd. St. Mary, 
Newington r. Jacobs (1871), L. H. 7 Q. B. 47. Consd. & 
Ezpld. Harrison v. Rutland, 118931 1 Q. B. 142, C. A. 
Ezpld. Pratt r. Martin, 11911) 2 K. B. 90. Refd. Allen ?\ 
Flood, (18981 A. C. 1, H. L. ; Hickman v. Maisey, |1900| 
1 Q. li. 752, C. A. Mentd. Morant v. Chaml>erlain (1861), 
30 I.. J. Ex. 299 ; Iblmtson r. Peat (1865), 12 I,. T. 313. 

187. -The declaration stated that 
deft, knowing that certain of his dogs were accus- 
tomed to hunt; for & pursue game, Sc also knowing 
that pltf. preserved game in a certain wood of pltf., 
so negligently controlled, Sc restrained his dogs near 
to the wood that they entered the wood & hunted 
& destroyed the game therein . It was proved at the 
trial that deft, had a dog of a peculiarly mischievous 
disposition, being accustomed to chase Sc destroy 
game on its own account, Sc that that vice was 
known to deft-., who notwithstanding allowed the 
dog to he at large in the neighbourhood of pltf.’s 
wood. Sc that the dog consequently entered the 
wood Sc did the damage complained of : — Held : 
the declaration was proved in an actionable sense, 
& was also good after verdict. Qu. : whether the 
owner of 4 dog is answerable in trespass for every 
unauthorised entry of the animal into the land of 
another. — Read v. Edwards (1864), 17 C. B. N. S. 
245 ; 5 New Rep. 48 ; 34 L. J. C. P. 31 : 11 L. T. 
311 ; 144 E. R. 99. 

Annotation . - Refd. Lee r. Riley (1865), 18 C. B. X. S. 722. 

.] — Pltf. was digging a hole in the 
garden of a house adjoining that of deft. T. There 
was a low wall between these gardens belonging to 


184 i. Dog trespassing.] — Tho owner 
of a dog is liable for injury done by it 
while trespassing upon the land of 
another, it not in its owner’s presence. — 
Doyle r. Vance (1880), 6 V. L. R. 87. — 
AUS. 

f. Bull breaking into close — Who 
can sue .] — Deft.’s bull broke into pltf. ’a 
field & killed a mare put there by pltf. *s 
fathdr, who said he had given it to pltf. ; 
— Semble : pltf., even if only a bailee, 
could recover its value against a wrong- 
doer. — Mason v. Mono an (1865), 24 
IT. C. R. 328.— CAN. 

h. - Absence of sciniter.] — Cattle 
were landed by swimming them ashore, 
two men looking after them with a 
boat Sc receiving them on the beach. 
Several of them broke loose In an in- 
furiated condition. Sc one broke into 
resp.’g garden Sc gored him. They were 
ordinarily tame Sc quiet cattle, & had 
never previously been known to becomo 
wild or injure any one : — Held : reap, 
could not recover for tho personal 
injury to himself on the ground of 


trespass, in the absence of negligence or 
scienter. — Paterson v. Fleming (1904), 
23 N. Z. L. R. 676 — N.Z. 

l. Animals running “at large 
Colt.] — Held : a colt, five weeks old, 
following its (lain which was led by a 
halter, was not running at large upon 
tho highway. Sc it was not necessary to 
have a halter upon the colt, or to have 
carried it in a wagon, as calves were 
taken to market. — Hillvard r. Grand 
Trunk Rv. Co. (1885), S O. R. 589. - 
CAN. 

m. Construction of bye-law.] — 

Semble : a bve-law prohibiting under 
penalty certain animals from running 
at largo does not impliedly allow other 
animals not named to do so, contrary 
to the common law. — Jack v. Ontario, 
Simcoe & Huron R. W. Co. (1857), 14 
U. C. R. 328.— CAN. 

n. .1 — A municipal bye- 

law prohibited under penalty cattle 
from running at large between 7 p.m. 
Sc 6 a.m., but made no express provision 
as to whether or not they might so run 


between 6 a.m. & 7 p.m. : — Held : the 
bye-law did not enact by implication 
i that cattle expressly restrained from 
; running at large between certain hours 
were permitted to run at large the rest 
1 of the day. — Doblk v. Can. North. 

J Ry. (1916), 34 W. L. lb 298 ; 10 

W. W. Ib 427 ; 26 Man. L. R. 286 ; 2 T 
1). L. R. 115— CAN. 

o. Animal escaping on to high - 

way.] — Cattle that have escaped from 
their owner’s premises to the highway, 
there being no default or negligence 
on tho part of the owner, who makes 
suitable efforts to recover them, are not 
“ running at largo ” within a municipal 
bye-law prohibiting under penalty 
cattle from running at large. — Spukr v. 
Dominion Atlantic Ry. Co. (1903), 
40 N. S. R. 417.— CAN. 

Bye-law impound* 

ing.) Distress. 

Straying through defective fences 

on to railway track injured.) — 
Railways & Canals. 

Q 2 
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• Sect . 2. — Liabiliti es: Sub -sect. 1, A* B. <£; C.] 

T. Three dogs belonging to T. had been taken out 
by deft. S., <te as S. was returning, the dogs ran 
through a gate into a garden adjoining the one 
where pltf. was at work. One of the dogs in play 
jumped the wall & fell into the hole where pltf. was 
working, causing injuries to his neck. T. had 
offered pltf. £2 as compensation, which was refused. 
In an action for injuries against T. as the owner of 
the dog, & against S. as having the dogs in charge : 
— Held : as the dogs were not shown to be mis- 
chievous to the knowledge of the owner, pltf. had 
no cause of action against either of defts., either as 
for a trespass or as for any breach of duty. — San- 
ders v. Teape & Swan (1884), 51 L. T. 263 ; 48 
JT. P. 757. 

Annotation : — Held. Had well r. High ton (1907), 70 L. J. K. B. 

891. 

189. Dog worrying sheep — Evidence. ]-L.’s dog 
was seen with another dog on a Welsh mountain 
worrying lambs. The same day the shepherd 
found near the place four lambs dead, & the next 
day ten more. L. being summoned for damage 
under Dogs Act, 1805 (c. 00) : — Held : the evidence 
was sufficient to justify the justices in ordering Ti. 
to pay part of the value of the whole loss. — Lewis 
v . Jones (1884), 49 J. P. 198 ; l T. L. R. 153. 

Trespass by diseased animais. ]—See Nos. 657 — 
060, post , 

190. Damages recoverable — Several actions for 
several trespasses. J — Where horses trespass, the 
owner of the land may have several actions of tres- 
pass for every horse, for every one of them does 
trespass. — Tunbridge’s Case (1582), Cro. Eliz. 8 ; 
78 E. R. 274. 

191. Jurisdiction of court leet.] — If one 

breaks his gates open & allows his cattle to escape 
to the injury of the inhabitants, he is not amerce- 
able in a ct. loot. — Evington v. Brimston (1593), 
Moore, K. B. 356 ; 72 E. R. 626. 

192. .] — Anon., No. 26, ante . 

193 . Amount of — New trial.] — Defts. 

entered with guns Sc dogs into a close of pltf.’s 
adjoining his paddock, when one of their dogs 
escaping from them ran into the paddock & pulled 
■down a deer belonging to pltf. The jury on these 
facts considered defts. had committed an intentional 
trespass & that it was not a mere involuntary acci- 
dent, & granted pltf. 30a. damages. On a motion 
for a new trial : — Held : the damages were so small 
that it was not worth while to set the verdict aside 
& put the parties to the expense of a new trial. — 
Beckwith v. Shordike (1767), 4 Burr. 2092 ; 98 
E. R. 91. 

Annotations : — Consd. Doane v. Clayton (1817), 1 Moore, 

O. P. 203 ; Sanders v. Teape & Swan (1884), 51 L. T. 263. 

194. Remoteness of damage.] — The owner 
of a horse which escapes into a neighbour’s field is 
liable, not only for ordinary damages for the tres- 
pass, but also for the loss occcasioned by the violence 
of the trespassing horse, whereby another horse in 
the field was killed. — Lee v. Riley (1865), 18 C. B. 
N. S. 722 ; 34 L. J. C. P. 212 ; 12 L. T. 388 ; 11 Jur. 
N. 8. 527 ; 13 W. R. 751 ; 144 E. R. 629 ; sub nom. 
Riley v . Lee, 6 New Rep. 1 47. 

Annotations : — Consd. & Apld. Ellis v. Loftus Iron Co. (1874), 

L. R. 10 C. P. 10. Expid. Child v. Hearn (1874), L. R. 9 

Exch. 176. What was said »n Lee v. Hilcy qualifies Coxy. 


Buibidge to this extent, that where the animal is a tres- 
passer on pltf.’s land, so that damages must be reoovered, 
the fact that an injury done by it was due to the animal's 
vioe may be immaterial with reference to the liability of the 
owner to damages (Bramwell, B.) ; Smith v. Cook (1875), 

1 Q. B. D. 79 ; Tillett v. Ward (1882), 47 L. T. 646. 
Distd* Wright v. Hetton Downs Co-op. Soc. (1883), Cab. 
& El. 200 ; Hadwell v. Righton. [19071 2 K. B. 345. 
Consd. Bradley v. Wallaces & Thompson McKay, [1913] 3 

K. B. 629, C. A. Mentd. Fletcher v. Rylands (1866), 14 
W. R. 799, Ex. Ch. ; Theyer v. Purnell, [19181 2 K. B. 333. 

195. Natural consequences of trespass.] — As 

to the obligation of the owner of cattle, which he has 
brought on his land, to prevent their escaping & 
doing mischief, the law is that the owner must keep 
them in at his peril, or he will be answerable for the 
natural consequences of their escape, that is, with 
regard to tame beasts, for the grass they eat & 
trample upon, though not for any injury to the per- 
son of others, for our ancestors have settled that it 
is not the general nature of horses to kick or bulls to 
gore, but if the owner knows that the beast has a 
vicious propensity to attack man, he will be answer- 
able for that too (Blackburn, J.). — Fletchers 
Rylands (1866 ),L. R. I Exch. 205 ; 4H.&G. 263 ; 
35 L. .T. Ex. 154 ; 14 L. T. 523 ; 30 J. P. 436 ; 12 
Jur. N. S. 603 ; 14 W. R. 799, Ex. Ch. ; affd. sub rum. 
Rylands v . Fletcher (1868), L. R. 3 H. L. 330, 
H. L. 

Annotations : — Apld. Gordon v. St. James, Westminster, 
Vestry (1865), 13 L. T. 511 ; Jones v. Festiniog Ry. (Jo. 
(1868), 18 L. T. 902. Distd. The Thetis (1869L L. It. 2 
A. A E. 365 ; Saxby v. M,. S. A L. Ry. Co. (1869), 38 

L. J. O. V. 153 ; Wilson v. Newberry (1871), 41 L. J. Q. B. 
31 ; Carstairs v. Taylor (1871), 19 W. R. 723 ; Dunn v. 
Birmingham Canal Co. (1872), L. R. 8 Q. B. 42, Ex. Ch. ; 
Ross v. Fed den (1872), L. R. 7 Q. B. 661. Apld. Smith r. 
Fletcher (1872), 20 W. It. 987. Distd. Smith v. Fletcher 
(1874), L. R. 9 Exch. 64. Ex. Ch. ; Child v. Hearn (1874), 
L. R. 9 Exch. 176. Consd. A Apld. Crompton v. Lea 
(1874), L. R. 19 Eq. 115. Consd. Madras lty. Co. r. 
Zemindar of Carvetinagaram (1874), 30 L. T. 770, P. C. : 
Cattle v. Stockton \yaterworks Co. (1875), L. R. 10 Q. B. 
453. Distd. Nichols V. Marsland (1876), L. R. 2 Ex. D. 1. 
C. A. Consd. Wilson v. Waddell (1876), 2 App. Cas. 95, 
n. h. ; Humphries r. Cousins (1877), 2 C. P. I). 239; 
Hurdman v. N. E. Ry. Co. (1878), 3 C. P. D. 168, C. A. 
Distd. Nitro Phosphate & Odam's Chemical Manure Co. v. 
London Sc St. Katherine Docks Co. (1878), 27 W. R. 267, 
C. A. Consd. A Apld. Crowhurst v. Amersham Burin 1 
Board (1878), 4 Ex. D. 5. Distd. Box v. Jubb (1879), 
4 Ex. D. 76. Apld. Powell v. Fall (1880), 5 Q. B. D. 597, 
C. A. Distd. Anderson v. Oppenheimcr (1880), 49 L. J. 
Q. B. 708, C. A. Consd. A Apld. Dixon v. Metropolitan 
Board of Works (1881), 7 Q. B. D. 418. Apld. Snow r. 
Whitehead (1884), 27 Ch. D. 588. Consd. Whailey v. 
L. Sc Y. Ry. Co. (1884), 13 Q. B. D. 131, C. A. ; Gas Light 
A Coke Co. v. St. Mary Abbots Kensington Vestry (1884), 
Cab. & El. 368. Distd. Snook v. Grand Junction Water- 
works Co. (1886), 2 T. L. R. 308. Consd. Evans v. M., 
S. A L. Ry. Co. (1887), 36 Ch. I>. 626. Distd. Abelson 
v. Brockman (1889), 54 J. P. 119. Apld. Filbum r. 
People’s Palaeo Sc Aquarium Co. (1890), 25 Q. B. D. 258. 

C. A. Consd. National Telephone Co. v . Baker, [18931 

2 Ch. 186. Distd. Ponting v. Noakes, [18941 2 Q. B. I). 
281 ; Green v. Chelsea Waterworks Co. (1894), 70 L. T. 
547, C. A. Consd. Grosvenor A West End Ry. Terminus 
& Hotel Co. v. Hamilton (1894), 71 L. T. 362, C. A. Distd. 
Price v. South Metropolitan Gas Co. (1896), 65 L. J. Q. B. 
126; Greenhill t’. Low Beechburn Coal Co., [1897] 2 
Q. B. 165; Blake r. Woolf, [1898] 2 Q. B. 426. Apld. 
Batcheller v. Tunbridge Wells Gas Co. (1901), 84 L. T. 
765. Consd. A Distd. Eastern 8c South African Telegraph 
Co. v. Cape Town Tram. Co., [19021 A. O. 381, P. O. Distd. 
Ely Brewery Ck>. v. Pontypridd U. D. C. (1903), 2 L. G. R. 
40, C. A. Apld. Smith v. Giddy (1904), 20 T. L. R. 696, 

D. C. ; Foster v. Warblington U. D. C., [1906] 1 K. B. 
648, C. A. ; Ilobart v. Southend-on-Sea Corpn. (1906), 
4 L. G. R. 757. Distd. Chichester Corpn. v. Foster, 119061 
1 K. B. 167 ; Evans v. Liverpool Corpn., [1906] 1 K. B. 
160. Consd. A Expid. Baker v. Snell, [1908] 2 K. B. 825, 
C. A. Apld. West v. Bristol Tram Co., [1908] 2 K. B. 14, 

driving oft the horse. — Waugh v. 
Montgomery (1882), 8 V. L. R. 290. — 
AUS. 

195 ii. .] — Damages arising 

by reason of animals at large injuring 
animals Sc destroying goods of pltf. in 
endeavouring to escape from pltf., who 
was trying to drive them away, are not 
too remote, but general damages are. — 
Moon v. Stephens (1915), 31 D. L. R. 

R. 223 ; 8 Saak. L. R. 


190 i. Damages recoverable — Malicious 
wrong. 1 — Defts. maliciously A from 
gross negligence allowed their cows to 
trespass on pltf.’s lands A to destroy 
the indigo plants thereon, knowing the 
value of the crops to pitf. : — Held : 
pltf. entitled not to the mere value of 
the growing plants destroyed as the 
actual loss sustained, but to substantial 
damages sufficient to compensate pltf. 
for the loss of profits which would have 
been obtained from the indigo plants. — 


Skeehukee Roy v. Hill (1867), 9 
W. R. 156.— IND. 


195 i. 


Natural consequences of 


trespass.] — In the absence of rhe owner 
of land, his wife directed her child to 
drive off a horse trespassing on such 
land, A the child, while so doing, was 
killed by the horse : — Held : the 
parents might recover against the owner 
of the horse, as the child might be ro- 

S irded as agent of the owner of the 
nd. acting under his instructions in 


832 ; 
218.- 


23 W. I 
-CAN. 
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C. A. Expid. & Diftd. Whitmores (Edenbridgc) v . Stanford , 
11909] 1 Ch. 427. Conid. & Expid. Wing tv London 
General Omnibus Co., 11909] 2 K. B. 652, C. A. Apld. 
Lowery ». Walker, [1910] 1 K. B. 173, C. A. ,* Isgocd Jones 
v. Llanrwst U. D. C. (1910), 27 T. L. R. 133. Distd. 
Marker tv Herbert (1911), 105 L. T. 349, O. A. Consd. & 
Diftd. Rickards tv Lothian, [1913] A. C. 263, P. C. Apld. 
Charing Cross, West End & City Electricity Supply Co. tv 
London Hydraulic Powder Co., [1914] 3 K. B. 772, C. A. 
Diftd. Goodbody v. Poplar B. C. (1914), 84 L. J. K. B. 
1230. Consd. Heath’s Garage r. Hodges, [1916] 2 K. B. 
370, C. A.; Holgato tv Bleazard, [1917] 1 K. B. 443; 
Greenock Corpn. tv Oale. By. Co., Greenock Corpn. r. 
G. & S. W. Ry. Co.. [1917] A. C. 556, H. L. Apld. Miles 
r • Forest Rock Granite Co. (1918), 34 T. L. R. 500, C. A. 
Reid. Smith tv L. & S. W. Ry. Co. (1870), L. R. 6 C. P. 14, 
Ex. Ch. ; A.-G. tv Tomline (1879), 48 L. J. Ch. 593 ; Fleming 
tv Manchester Corpn. (1881), 44 L. T. 517 ; Tillstt tv Ward 
(1882), 10 Q. B. D. 17; Barley Main Colliery Co. r. 
Mitchell (1886), 11 App. Cas. 127. H. L. ; Ruddiman r. 
Smith (1889), 37 W. It. 528; Gill tv Kdouin (1894), 71 
L. T. 762 ; Bradford Corpn. tv Pickles (1894), 71 L. T. 
793, C. A. ; Prinscp r. Belgravia Estate (1895), 39 Sol. Jo. 
381; St. Helen’s Corpn. r. United Alkali Co. (1901), 
Times, June 19 ; Canadian Pacific Ry. Co. tv Roy, [1902] 
A. C. 220, P. C. ; Ilford Gas Co. tv Ilford U. D. C. (1903), 
67 J. P. 365, C. A. ; Manchester Corpn. tv New Mohs 
Colliery Co., [19061 1 Ch. 278 ; Jones tv Lee (1911), 106 
L. T. 123, 1). C. ; Remorquage ii Hellce (Soc. Anon, de) 
tv Bennetts, [1911] 1 K. B. 243; Tittcrton tv Kingsbury 
Collieries (1911), 104 L. T. 569 ; Maxcy Drainage Board tv 
G. N. Ry. Co. (1912), 76 J. P. 236, D. C. ; Cheater tv Cater, 
11917] 2 K. B. 516. Mentd. Woodall tv Ilingley (1866), 
14 L. T. 167; R. iv Stephens (1866), 7 B. & S. 710; 
Richards tv Jenkins (1868), 18 L. T. 437 ; Blake tv Land. 
& House property Corpn. (1887), 3 T. L. R. 667 ; Holliday 
tv Wakefield Corpn., 11891] A. C. 81, II. L. ; Hanley 
tv Edinburgh Oorpu. (1913), 77 J. 1\ 233, II. L. ; A.-G. r. 
Cory, Kennard tv Cory (1918), 34 T. L. R. 621 ; Cheater t*. 
Cater, 11918] 1 K. B. 247, C. A. 


106 . 


Action for damages barred by distrain- 


ing damage feasant.] — A pony went on to pltf.’s 
land &, injured his filly ; pltf . took possession of the 
pony, &, while still retaining possession of it, 
brought an action to recover damages for the injury 
done to the filly : — Held : (1) pltf. must elect be- 
tween the two remedies ; (2) having seized the 

pony, he could not also sue for damages. — Boden r. 
Boscoe, 1 1894] 1 Q. B. 608; 58 J. T\ 368; 42 
W. R. 445 ; sub now. Roscok r. Boden (Roden), 
63 L. J. Q. B. 767 ; 70 L. T. 150 ; 10 T. L. R. 317 ; 
38 Sol. Jo. 291 ; 10 R. 173. 

197. Joint damage by dogs - Separate assess- 

ment of damages.] — 1*1 tf. was the owner of certain 
sheep, <fc each of two defts., who lived in one house, 
was the owner of a dog, neither of them being in 
control of the dog of the other. The dogs together 
attacked pltf.’s sheep without the knowledge of 
either deft. In an action by the sheep-owner 
against the owners of the dogs, the amount of the 
damages was not disputed, but there was no evi- 
dence to show which dog did the greater amount of 
damage, & the judge found that probably each dog 
had done half of it, <fc he awarded pltf. as against 
each deft, half the amount claimed; — Held: the 
mere fact, that the dogs acted together without any 
connected action by their owners did not make their 


owners joint tortfeasors, & the judge was entitled to 
divide the damages as he had done. — Piper v. Win- 
n i frith & Leppard (1937), 34 T. L. R. 108. 

B . Liability for Negligence. 

See Nos. 198, 201—206, 208, 209, 211, 214, 217, 
219, 227—230, 232, 233, 247, 257, post. 

C. Liability for Injuries to Persons and Property on 

Highway . 

198. Unbroken horse — Breaking in — Negligence.] 

— A master who sent his servant to break m two 
ungovernable horses into Lincoln’s Inn Fields for 
the purpose of breaking in the horses, which ran 
over pltf. : — Held : liable;. — Michele (Michael) v. 
Allestry (Alestree) (1676), 3 Keb. 650 ; 2 Lev. 
172 ; 84 E. R. 932 ; sub nom. Mitchil v. Alestree, 
1 Vent, 295. 

Annotations: — Consd. Perkins r. Smith (1752), Say. 40; 
Bush tv Steinman (1799), 1 Bos. & P. 404 ; Whitamore v. 
Waterhouse (1830), 4 C. & P. 383. Distd. Manzoni tv 
Dougins (1880), 6 Q. B. D. 145. Reid. Scott tv Shepherd 
(1773), 2 Wni. Bl. 892 ; Leamc tv Bray (1803), 3 East, 
593 ; Lyons tv Martin (1838). 3 Nev. & J\ K. B. 509; 
Piggot tv Eastern Counties Ry. Co. (1846), 3 C. B. 229 ; 
McManus tv Crickett (1880), 1 East, 106. Mentd. 
Haminack tv White (1862), 31 L. J. C. P. 129. 

199. Owner not liable for default of 

agent.] — The owner of a horse sent liim to a 
breaker to break him into harness ; the breaker 
drove him along a public road ; the horse ran away, 
knocked down & damaged pltf . : — Held : an action 
would not lie against the owner for such damage, 
though it was averred in the declaration that the 
horse was in the possession of deft., & he pleaded 
only “ Not guilty.” — Smith v. Thorpe (1850), 16 
L. T. O. S. 65. 

200. Runaway horse — Trespass & battery — 
Justification.]- — Action for trespass, assault & 
battery. Deft, pleaded that he rode a horse on the 
highway, & that the horse being frightened ran 
away with him, so that he could not stop it ; that 
he called to pltf. who was in the road to take care, 
but pltf. did not get out of the way so that deft.’s 
horse ran against pltf. against deft.’s will, which 
was the trespass complained of. Pltf. demurred on 
the ground, that the plea justified a battery which 
was in law no battery at all ; — Held : there must- 
be judgment on the demurrer for pltf., as deft., 
might have given this justification in evidence upon 
the general issue. — Gibbons (Gibbon) v. Pepper 
(1695), 1 Ld. Raym. 38 ; 2 Salk. 637 ; 4 Mod. Rep. 
404 ; 91 E. R. 922. 

Annotations : — Expid. Stanley tv Powell, (18911 1 Q. B. 86. 
Reid. Scott r. Shepherd (1773), 3 Wils. 103. 

201. Negligence — Defective harness.]— An 

accident happened in consequence of the chain - 
stay of a cart breaking, when the horse ran away & 
damage was done : — Held : the master was liable 


197 i. Joint damage, by dogs — 

Separate assessment of da mages. ] — The 
owners of two dogs which had worried 
sheep : — field : liable each for the whole 
damage, on the ordinary rule applicable 
to joint delinquents. — M urray tv 
Brown & Porteouh (1881), l^Sc. L. R. 
253.— SCO r. 

t97 ii. Joint damage by cattle — 

Separate assessment of damages .1 — A. & 
B. were jointly interested in a Htation, 
but the cattle running ou it were their 
separate property ; each of them had 
his own distinct herd & stock-yard, with 
different brands & stockmen, but the 
separate herds intermixed habitually on 
joint land, & ran together : — Held : 
A. & B. were not jointly liable for the 
trespass of their respective cattle. — 
Osborne tv Ruud (1864), 3 N. 8. W. 
8. C. R. 291.— AUS. 

1 97 ili. . ] — PI tf . ’s crops 

were damaged by sheep belonging to 
deft, & others ; — Held : deft, not 


liable for the whole amount of the 
damage. — 1 >e Gkihii tv Morrishky 
(1875). 6 Nfid. L. R. 107. — NFLD. 

PART III. SECT. 2, SUB-SECT. 1. C. 

200 i. Dunaway Dorse.] — If a person 
stops a runa'way horse Si. is thereby 
injured, he may claim compensation 
from the owner for any injuries he may 
have sustained. — L ortik i*. Auelstkin 
(1914), Q. R. 46 8. C. 543.— CAN. 

201 i. Negligence — Horse bolting 

from yard .] — In an action of damages 
pursuer averred that licr husband, 
while walking along a streot, was 
knocked down & killed by a horse 
belonging to defenders, which bolted 
from their yard into the street, through 
the carlessncss of defenders or their 
servants, in consequence of the animal 
not being properly attended while 
being yoked to a cart in a place in such 
close proximity to a buBy thoroughfare, 
in respect that the animal was left 


i entirely uncontrolled Sc wilh no one at 
i its head in charge of same, more 
' especially as the animal was known to 
I defenders & their servants to be spirited : 
—Held: the action was irrelevant. — 
Smith r. Wallace & Co. (1898), 25 
R. 701 ; 35 Sc. L. R. 583 ; 5 S. L. T. 
356.— SCOT. 

201 ii. Defective ha 

Pursuer’s daughter, aged five years, 
was run over by a horse & van, the 
accident being caused through the back- 
hand giving w T ay & the horse becoming 
frightened in consequence of the splash 
! board falling on its hind quarters ; — 
! Held: (1) where a child was thus run 
! over in broad daylight there was a 
[ presumption against the owner of the 
van at the outset ; (2) the accident Was 
i caused by some latent defect in the 
harness, & the owner of the van was not 
in fault. — S nee r. Durkjk (1903), 6 
F. 42 ; 41 Sc. L R. 39 : 11 S. L. T. 397. 
—SCOT. 
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Sect, 2.- Sab- sect, 1, C.] 

for his negligence, in not having the tackle good. — 
Welsh v . Lawrence (1818), 2 Chit. 2(52. 

202. Defective cart.] — In an action in 

a cty. ct. for negligently driving a horse & cart, pltf . 
having simply proved the fact of a collision in 
circumstances which might or might not amount to 
negligence, deft, proved that the accident arose 
from the horse suddenly beginning to kick, whereby 
the shafts of the cart were broken, & the driver 
thrown out, when the horse started off, & ran 
against & injured pltf.’s horse. The judge, upon 
this evidence, ordered a verdict for pltf., “ being of 
opinion that the breaking of the shafts, even under 
the circumstances stated by deft.’s witnesses, 
showed a defect in the cart, which raised a pre- 
sumption of negligence in the owner ” : — Held : 
the verdict was right. — T empi /em AN v. Haydon 
(1852), 12 C. B. 507 : 19 L. T. O. H. 218 ; 16 J. 1\ 
537 ; 138 E. B. 1005. 

Annotation : — Reid. Moffatt r. Butcmun (I860), L. It. 3 

P. C. 115, P. C. 

203. Evidence.] — A. bought a horse 

at a public auction, & on the following day, when 
riding it in the public streets, it ran away, & rushing 
on to the pavement, knocked a man down, who died 
from the effects of the injuries he received. In an 
action by the widow under Fatal Accidents Act, 
1846 (c. 93) : — Held : neither the fact of deft.’s being 
on the pavement, nor that of his riding in the public 
streets a strange horse which he had only bough! 
the previous day, was yrimd facie evidence of 
negligence. — Bammack r. White (1862), 11 C. B. 


N. S. 588 ; 31 L. .T. 0. 1\ 129 ; 5 L. T. 670 ; 8 Jur. 
N.S. 796; 10 W. R. 230 ; 142 E. R. 926. 

Annotations : — Apld. Soott v. London Dock Co. (1864), 5 
New Hep. 50. Gonad. Smith v. G. E. Ry. Co. (1866). 
L. It. 2 C. P. 4 ; Fowler v. Lock (1872), L. R. 7 C. P. 272 ; 
Manzoni v. Douglas (1880), 6 Q. B. D. 145. Refd. Byrne 
v. Boadle (1863), 2 H. & C. 722 ; R. v. Dant (1865;, 
Le. 8c Ca. 567, C. C. R. ; Fletcher t?. Rylands (1866), 
L. R. 1 Exch. 265, Ex. Oh. ; Giblin v. McMullen (1868), L. R. 
2 1\ V. 317, P. C. ; The Maid of the Mist (1873), 21 W. R. 
310 ; Holmes v. Mather (1875), 44 L. J. Ex. 176 ; Lilly 
r. Tilling 8c L. C. i\ (No. 1) (1912), 57 Sol. Jo. 59, C. A. 

204. .] — A horse being driven in a 
public thoroughfare, suddenly, & from no apparent 
or assignable cause, bolted, & notwithstanding the 
efforts of the driver, who was not shown to be lack- 
ing in skill, became totally unmanageable & caused 
injury to pltf. : — Held : ( 1 ) there was no evidence 
for the jury ; (2) there was no evidence of negli- 
gence for the jury arising from the fact that the 
horse cast a shoe directly after he bolted, & that the 
driver did not call out or give any warning. — Man- 
zoni v. Douglas (1880), 6 Q. B. D. 145 ; 50 L. J. 
Q. B. 289 ; 45 J. l\ 391 ; 29 W. R. 425. 

205. .] — Upon proof being given 

by pltf. that deft.’s horse, harnessed to a cart, was 
running away unattended along a highway, where- 
by pltf. being lawfully thereon was injured, the judge 
cannot rightly nonsuit pltf., as such facta are more* 
consistent with the absence* of ordinary care in the 
superintending the horse than with such care 
having been used. — Watson r. Weekes (1887), 
cited 57 L. J. Q. B. 394 ; 52 J. I\ 804. 

206. Horse left unattended — Negligence.]— Pltf. 
employed deft, to deliver goods ; deft, left his horse 


202 i. Defective cart.] — C., 

while riding along a road, wan knocked 
down by a runaway horse, the property 
of F. The horse had been properly 
harnessed to a trap, & was being driven 
in a proper manner, when, owing to a 
latent defect, a bolt broke, in conse- 
quence of which a shaft became de- 
tached, frightening the animal & 
causing it to break away : — Held : it not 
having been proved that the accident 
was due either to negligence on the part 
of F., or to vicious or mischievous pro- 
pensities or conduct on the part of the 
horse, C. could not succeed. — Cowell 
r. Friedman 8c Co., 5 H. C. 22. — 
S. AF. 

203 i. Evidetue. ] — Deft, 

drove a horse at a rapid rate, 8c came 
in contact with pltf.’s carriage, in which 
the latter was driving with his wife 
Held : the owner was not responsible for 
the damage caused by the animal while 
running away, if ho proved that the 
accident occurred without any fault or 
imprudence on the part of the person In 
charge thereof.- -Gougkon r. Contant 

5 L. N. 182.— CAN. 

203 ii. .1 — French r. 

Mabson (1916), 22 R. do J. 384 - 

CAN. 

206 i. .1— Upon proof 

given by pltf. that deft.'s horse, har- 
nessed to a cart, was running away un- 
attended along a highway, whereby 
pltf., being lawfully on the highway, 
was injured, there is primal facie evidence 
of negligence, & the judge should not 
withdraw the case from the jury by 
nonsuiting pltf. — H eenan r. Iredalk 
(1901), 19 N. Z. L. It. 387. — N.Z. 

p. Horse frightened by 

forinitous event.] — If a horse frightened 
by an unexpected occurrence, as the fall 
of a plank from the top of a house, 
which is being repaired, takes the bit In 
his teeth 8c causes damage, the owner 
will not bo liable if he proves that the 
hofse is of a kind 8c quiet disposition, 
8c that he was leading it with ordinary 
care. To make him liable, it must be 

E roved that the accident w as his fault. — 
a Cite de Quebec v. Picard (1898), 
Q. R. 14 8. C, 94.— CAN. 


.] — When a horse 

bolts 8c causes an injury, the owner 
relievos himself from liabilit y by proving 
that a sudden Jotting oft of steam by h 
steam roller, on the street, frightened 
the horse 8c made him bolt, the accident 
being thus the result, not of negligence, 
but of a fortuitous event. — C ’ollah r. 
Langevin (1911), Q. It. 40 8. C. 441.— 
CAN. 

206 i. JIor3c left i unattended ~ - Negli- 
gence .] — Deft, left bis horse, attuehed to 
a vehicle upon the public highway, 
without tying it up or putting any 
person in ehurge. The horse ran away 
& injured pltf., who was endeavouring to 
keep the horse from running into his 
sleigh : — Held : deft, liable. — La- 
flamme v. Starnes (1899), Q. It. 18 
8. C. 105.— 

206 ii. — - — J -Applt. drove ft 

party to a place 8c left his horse 8c buggy 
in charge of two of the party, one of 
whom took the horse from the shafts 8c 
turned it out to graze, with the harness 
still upon it. The animal took fright, 
bolted 8c, at a distance of five miles 
from the place where it had been re- 
leased from the buggy, knocked down 
resp. 8c injured him : — Held : the 
persons in charge of the horse wore 
applt/s agents, 8c he was responsible for 
the natural consequence of their negli- 
gent act of t urning the horse loose 
eneumbered with its harness. — Lysnar 
r. Binnik (1964), 24 N. Z. L. R. 241- 
N.Z; 

206 iii. J — Pursuer averred 

that the servant in charge of a horse 8c 
van belonging to deft, left same un- 
attended in the street, 8c that the 
animal bolted 8c dashed into pursuer's 
shop window, causing considerable 
damage. Deft, contended that the 
mere avorment that the horse was left 
unattended in the street did not neces- 
sarily imply fault : — Held : pursuer 
entitled to an issue. — M'I ntosh v. 
Waddell (1896), 24 R. 80 ; 34 Sc. L. K. 
53 ; 4 8. L. T. 126.— SCOT. 

206 iv. v *1 — A carter, who had 

been ordered by Ids employer to deliver 
goods at a country shop, left his horse 
8c cart at the door of the shop in order 


to inquire where the goods were to be 
put. To accomplish this ho had to pash 
into (or almost into) a back shop out of 
sight, of his horse. The shop was in 
close proximity to a railway bridge, 8r 
while the carter was inside the shop, t he 
horse was startled by a train passing 
below' the bridge, run oft 8c knocked 
down a person on the road. The horse 
was in ordinary circumstances quiet 8c 
was accustomed to work near railways : 
- - Held : the carter’s employer was 
liable. — M’Evvan r. Outhill (1897), 
25 R. 57; 35 8c. L. R. 58 ; 5 S. L. T. 
181.- SCOT. 

206 v. .] — Deft.’s driver. 

after yoking a pony 8: loading a van in 
ids private yard, opened the gate, 8c then 
went three or four yards behind tin* 
pony to get his coat. While he was 
doing so the pony ran oft into the street. 
The driver ran after it, hut was unable 
to reach the pony's head on account of 
the narrowness of the opening. The 
pony 8c van collided with another horse 
8c cart, 8c seriously injured the horse. 
The practice in the yard was, imme- 
diately after the horses were yoked 8c 
the vans loaded, for some one other 
than the driver to open the gate, or for 
the driver himself to do so immediately 
before leading out the horse. The pony 
was a quiet animal, hut had been 
only four days in deft.’s possession : — 
Held : deft, liable in damages.- - 

Milne 8c Co. v. Nimmo (1898), 25 R. 
1150; 36 8c. L. R. 883; 6 8. h. T. 
115.— SCOT. 

206 vi. .] — Pursuer having 

alleged that she was knocked down by a 
horse 8c lorry of defts., averred that the 
lorry was in charge of one of their 
carters, .who carelessly 8c recklessly 
went away 8c left unattended the horse, 
widen was know'll to defts. 8c their 
servant to be a high-spirited, nervous 
animal, 8c which suddenly started off : 
8c that it was the custom throughout 
Glasgow for lorries delivering goods to 
have a man 8c a boy in charge, the boy 
to watch the horse while the carter was 
away, but defts. had no boy with the 
lorry, or the boy was not attending to 
his duty : — Held : the case was rele- 
vant, 8c issue approved. — M'C airns r. 
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& cart unattended while he (deft.) & his son were 
carrying some of the goods upstairs. In their 
absence the horse took fright & ran away, &some of 
the j)ltf.’s goods were thrown out & injured : — 
Held : deft, had not been guilty of negligence & was 
not liable for the damages to the goods. — H ayman 
v. Hewitt (1798), 2 Peake, 170. 

207. Mischievous act of third party.] — 

If a horse & cart are left standing id the street, 
without any person to watch them, the owner is 
liable, for any damage done by them, though it be 
occasioned by the act of a passer-by, in striking the 
horse. — I llidge v. Goodwin (1831), 5 0. & P. 190. 

Annotations; — Expld. Dansey v. Richardson (1854), 3 
E. & B. 144. Consd. Clark i\ Chaml>crs (1878), 3 Q. B. D. 
327. Reid. Lynch v. Nurd In (1841), 1 Q. B, 29 ; Kngelluirt 

v. Farrant, (181)71 1 Q. B. 240, C. A. ; Latham v. Johnson, 
[1913] 1 K. B. 398, C. A. 

208. Contributory negligence — Chil- 
dren playing.] — Deft.’s servant left his cart <fc horse 
standing in a street thronged with children. Pltf . , a 
child of six or seven years old, was climbing up & 
down the wheel of the empty cart. Other children 
drove the horse on & pltf. was thrown down, <fc the 
wheel went over his leg : — Held : on this evidence, 
the judge rightly left it to the jury to say whether 
there was negligence on the part of deft.’s servant, 
for if there was, the action was maintainable. — 
Lynch v. Nitrdin (1841), 1 Q. B. 29 ; Arn. & H. 
158 ; 4 Per. Dav. 672 ; 10 L. .T. Q. B. 73 : 5 J. P. 
319; 5Jur. 797: 113 E. K. 1041. 

Annotations ; — Expld. Davis v. Mann (1842), 7 J. P. 53, 
Expld. & Dutd. Lygo v. Newbold (1854), 9 Excli. 302. 
Diltd. Caswell v. Worth (1856), 5 K. & B. 849. Dbtd. 
Watte v. N. E. Ry.Co. (1859), 32 L. T. O. 8. 334, Ex. Ch. ; 
Francis r. Cockerel] (1870), 10 B. & 8. 950, Ex. Ch. Conisd. 
Clai-k v. Chambers (1878), 3 Q. B. I). 327. Dbtd. Mann r. 
Ward (1892), 8 T. L. R. 699. C. A. Distd. Pouting v, 
Noakes, [18941 2 Q. B. 281. Consd. Ilarrold v. Watnoy, 
11898] 2 Q. B. 320, C. A. ; (took r. Mid. G. W. Ry. of 


Ireland, [1909] A. C. 229, H. L. Distd. Latham v. Joliuson, 
[1913] 1 K. B. 398. C. A. ; Rickards v. Lothian, 11913] 
A. C. 263, P. C. Consd. Crane v. South Suburban Gas Co., 
[1916] 1 k. B. 33. Refd. Barnes v. Ward (1850), 9 C. B. 
392 ; Beta* v. Mid. Ry. Co. (1857), 1 H. & N. 773 ; Alsop 
v. Yates (1858), 27 L. J. Ex. 156 ; Singleton v. Eastern 
Counties Ry. Co. (1859), 7 C. B. N. S. 287 ; Engelhart r. 
Farrant, [1897] 1 Q. B. 240, C. A. ; MoDowall v. G. W. 
Ry. Co., (1902] 1 K. B. 618; Lowery v. Walker (1909), 
78 L. J. K. B. 874 ; Barker v. Herbert, [1911] 2 K. B. 
633, O. A. Mentd. Hughes v. Macfte, Abbott r. Maeflo 
(1863), 3 New Rep. 394 ; Mangan v. Atterton (I860), 

L R. 1 Exch. 239; Rnoff r. Long (1915), 114 L. T. 
186. 

209, Direction to jury.] — Pltf.’s 

horse & cart were standing unattended in front of 
his shop, & defts.’ servant having occasion to go to 
the shop, drew up a horse A van of defts.* imme- 
diately behind pltf.’s cart, which he also left un- 
attended. Shortly afterwards pltf.’s horse broke 
through the shoj > window, & there was evidence that 
defts.’ horse had moved on A forced it t-o do so. In 
an action by pltf. against defts. the judge directed 
the jury that the question for them was whether 
defts.’ van occasioned the accident, & whether same 
was brought about by the negligence of defts.’ ser- 
vant, & that there was no evidence of contributory 
negligence on the part of pltf.; — Held: (1) this 
direction was wrong ; (2) there was clear evidence 
of negligence on the part of pltf., A the judge 
ought to have left- it to the jury to say whether 
such negligence proximately contributed to the 
accident. 

The proper question for a jury in such a case is 
that stated in the judgment of Wjghtman, J., in 
Tuff v. Warman (1858), 5 C. B. N. 8^573. — Walton * 
v. London, Brighton & South Coast Ry. Co. 
(1866), 1 Har. & Ruth. 424 : 14 W. R. 395 ; sub 
nom. London, Brighton At South Coast Ry. Co. 
v. Walton, 14 L. T. 253. 

See, further. Negligence. 


WORD1E & Cu. (1901), 8 S. L. T. 354. — 

SCOT. 

206 vii. By rah driver.]- - 

The-driver of a cab hud drawn up hiH cob 
on a stance in line with other vehicles, 
there being a van immediately In front 
of his horse, & other cabs behind his. 
The driver got down from his box, took 
a bag of oats from a place where it was 
kept at a distance of ten feet from the 
horse's head, filled his horse's nose-bag, 
& then took the bit out of his horse's 
mouth & put on its nose-hag. He theu 
turned away to put back the hag of 
oats in its place. As his hack was 
turned the horse, which was a quiet 
animal, for some unexplained cause 
ran off. There was a bye-law that the 
driver of a hackney carriage, when same 
was on a stance, should either sit on the 
box or stand at. the horse’s head : — 
Held : there was no culpa on the part 
of the driver inferring liability against 
him or his employers for damage done 
by the horse in its flight. — Shaws v. 
C no alt, 8: Sons (1885), 12 R. 1186 ; 22 
Sc. L. R. 792.— SCO i. 

206 viii. Dropping reins. ] - 

It is not negligence per se for the driver 
of a horse of a quiet disposition, standing 
in the stroet, to let go the reins while he 
alights from the vehicle to fasten a 
head-weight, there being at the time 
little traffic & no noise or disturbance to 
frighten the animal ; & the owner of the 
horse is not responsible for damages 
caused by the horse in running away 
when frightened by a sudden noiso 
just after the driver has alighted. — 
Sullivan v. Mo Willi am (1893), 20 
A. R. 627. — CAN. 

206 ix. .]— Deft., draw- 

ing a load of hay along a country road, 
had to get off his wagon to adjust the 
load, leaving the reins lying on the 
ground. While loosening the binder the 
team ran away & injured pltf. ; — Held : 
deft, not guilty of negligence. — Ryan v. 
McIntosh (1909), 14 O. W. R. 482 ; 


affd. 14 O. W. R. 1125; 1 O. W. X. 
229.— CAN. 

r. But tied vp — negligently.] — 

Deft.’s horse escaped through not 
having been sufficiently tied by his 
son, Sc knocked down pltf. : — Held : 
deft., having failed to show that the 
escape was due to some agency over 
which he had no control, was liable.' - 
Douoiity r. Dobbs (1903), 3 O. W. R. 
19.— CAN. * 

s. Frightened by fortuitous 

event.] — A horse of doft.’s team was 
tied to a telegraph pole, with a leather 
halter 5; a hemp rope of sufficient 
strength to hold the horse in ordinary 
circumstances. The team became 
frightened by some unknown cause, 
broke loose, ran away & injured pltf. : — 
Held : the accident occurred through 
fortuitous cause, & not through the 
negligence of deft. — Moore v. Guos land 
(1907), C W. L. R. 199.— CAN. 

t. Horse not sufficiently under control 
— Negligence.] — Deft, was taking two 
horses along a road on which motor 
traffic was common, leading one & 
allowing the other to follow at some 
distance. This second horse strayed on 
to a bank at. the side of the road from 
which it suddenly jumped down, upset 
pltf.’s motor cycle & injured both it Sc 
pltf. : — Held : to take a horse along the 
road uncontrolled was negligent., with- 
out proof of scienter of vice in the horse, 
& the damage was not too remote. — 
Lind r. Stump (1916), 12 Tas. L. R. 74. 
— AUS. 

w. — - .] — Deft.’s horses & 

carriage met, opposite the gate of deft. *s 
stable yard, a horse & truck coming in 
the opposite direction, & attempted to 
pass on the side nearest the stable yard, 
when the horses suddenly turned in 
towards the yard, knocking down 8c 
injuring pltf., who was coming along the 
sidewalk near the gate : — Held : pltf. 
entitled to a verdict. — L ownds t\ 


Robinson (1877), 2 It. & C. 304. - - 

CAN. 

x. Horse driven at crcessive speed — 
Negligence.] — Action to recover damages 
for alleged negligence, in being struck 
by deft.’s horse A: carriage while being 
driven at an excessive speed. Deft, 
alleged negligence on pltf.’s part, in 
view of his age, in riding a bicycle on a 
Htreet overrun with car*, motors & 
other vehicles : — Held : pltf. entit led to 
damages. — Leslie v. McKhuwn (1909). 
14 O. W. R. 846 ; 1 O. W. N. 106. - 
CAN. 

y. Horse shying — Negligence — Evi- 
dence. ] — Deft.’s horse, which was known 
to shy occasionally, whilst being driven 
in a public street, & after turning a 
corner, shied for no ostensible renson, 
with the result that the shaft of deft.’s 
cart ran into pltf.’s mule, causing in- 
juries from which it died : — Held : the 
nature of the accident, & the fact that 
the horse was known to shy. afforded 
evidence of negligence, & pltf. entitled 
to recover damages. — C ape Town 
Town Council v. South African 
Breweries (1912), C. P. D. 307. — 
S. AF. 

z. Horse “ resting ” — Negligence. ] — 
Pursuer averred that when driving a 
lorry along a street, seated with his legs 
over the near side, & when about to 
ovortake a tw T o-horso lorry of defts. 
proceeding in the same direction at a 
walking pace, he looked back over his 
shoulder on hearing the bell of a tram- 
car ; that while in tho act of doing so 
he was injured by his legs coining against 
defts.’ lorry, which had suddenly 
stopped owing to one of its horses 
having come to a standstill, in accord- 
ance with a vicious habit, of " resting " 
known to defts. He further averred 
that defts. were in fault in using such a 
horse in their business ; — Held : pur- 
suer had not stated a relevant case of 
fault against defts. — Watson r. Wordik 
Sc Co. (1906), 8 F. 876 : 43 Sc. L. R. 644 
14 S. L. T. 98.— SCOT. 
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210. Collision — Plea of not guilty — Rejection of 
evidence.}— In trespass for running with a cart 
against pltf.’s chaise, deft, cannot give in evidence 
under not guilty that the cart & the chaise were 
travelling on the high road in opposite directions, & 
that the collision between them happened from the 
negligence of pltf. or from inevitable accident. — 
Knapp v, Salsbury (1810), 2 Camp. 500. 

Annotation: — Consd. Boss r. Litton (1832), 5 C. & P. 407. 

211. Horse out of control — Negligence — Absence 
of curb-chain.] — In trespass for an injury done to 
pltf.’s horse in consequence of deft.’s driving a gig 
against it, it was proved that deft, drove a high- 
spirited horse unskilfully & without a curb-chain. 
Deft, pleaded, (1) not guilty; (2) that his horse 
took fright & became ungovernable, in consequence 
of a cart being driven furiously against it, which was 
not supported by evidence. The judge was of 
opinion that deft, was liable, although he might not 
have been guilty of an act of negligence, or w ant of 
caution, as his plea of justification did not cover the 
whole case. The jury found a verdict for pltf. The 
ct. refused to grant a new trial, as there was ample 
evidence that the accident was caused by deft.’s 
negligence. 

The doctrine, as applied to actions of this descrip- 
tion, is that no man can be excused of a trespass, 
unless he can justify that the act complained of 
arose entirely without bis default. If a person 
drive a young horse through the public streets of 
London, & does not use a curb-chain, although he 
may not anticipate that any injury may arise from 
his so doing, he is still culpable (Dallas, O.J.). — 
Wakeman v, Robinson (1823), 1 Bing. 213 ; 8 
Moore, C. P. 63 ; 1 L. J. O. S. C. P. 70 ; 130 E. II. 
86. 

A nnotalions : — Expld. Golterill t\ Starkey (1839), 8 C. Sc P. 

691. Consd. Hall V. Feurnlcy (1842), 3 Q. B. 919. Consd. 

& Expld. Stanley r. Powell, [18911 1 Q. B. 86. 

212. Pony frightened by showman.] — In an 

action of trespass for injury done to a horse by a 
pony & chaise running against it, it was sworn on 
the part of deft, that bis wife was holding the pony 
by the bridle, & a showman came by & frightened 
the pony, who ran off with the chaise : — Held : if 
true, this was a good defence on a plea of not guilty. 
— Goodman v. Taylor (1832), 5 C. & P. 410. 

213. Horse slipping — Accident — Amendment of 
pleading.] — In an action on the case for an injury 
to pltf.’s omnibus by the negligent driving of deft, s 
servant in deft.’s cart, it appeared that the injury 
was caused by the cart coming in contact with the 
omnibus, but the witnesses stated that the accident 
appeared to them to be caused by the slipping of 
deft, ’s horse. Lord Abinger, C.B . proposing to non- 
suit, leave was asked to amend by making the de- 
claration conformable to the proofs : — Held : (1 ) a 
man was not liable for an accident of that kind at 


all, unless he knowingly kept a horse which it was 
dangerous to drive in the public streets, & of that 
there was, in that instance, no evidence ; (2) if there 
were such evidence no amendment could be allowed, 
as it could support- only a completely different cause 
of action ; (3 ) pltf. must be nonsuited. — M organ 
v . Symonds (1837), 1 Jur. 137. 

214. Injury to ass fettered on highway — Contri- 
butory negligence.]— The general rule of law respect- 
ing negligence is that although there may have been 
negligence on the part of pltf., yet, unless he might 
by the exercise of ordinary care have avoided the 
consequences of deft.’s negligence, he is entitled to 
recover. 

Deft, negligently drove his horses & waggon 
against & killed an ass. The ass had been left in the 
highway fettered in the fore-feet, & was thus unable 
to get out of the way of deft.’s waggon, which was 
going at a smartish "pace along the road : — Held : 
the jury wore properly directed that, although it 
was an illegal act on the part of pltf. so to put 
the animal on the highway, pltf. was entitled to re- 
cover.— D avies (Davis) t\ Mann (1842), 10 M. &W. 
546 ; 12 L. .7. Ex. 10 ; 7 ,L P. 53 ; 6 Jur. 954 ; 152 
E. R. 588. 

Annotations : — Apprvd. General Steam Navigation Co. r. 
Tonkin (1844), 4 Moo. P. C. C. 314, P. C. Apld. Colchester 
Corpn. v. Brooke (1845V. 7 Q. B. 339 ; Dimes v. Petley 
(1850), 15 Q. B. 276. Distd. G. N. Ry. Co. v. Harrison 
(1854), 2 C. L. R. 1136. Consd. Dowell v. General Steam 
Navigation Co. (1 855), 5E.& B. 195. Apld. Tuff v. Warman 
(1857), 2 C. B. N. S. 740 ; Witherloy v. Regent's Canal 
Co. (1862), 12 C. B. N. S. 2. Consd. Armstrong v. L. & 
Y. Ry. Co. (1875), L. R. 10 Exch. 47. Apprvd. Radley v. 
L. & N. W. Ry. Co. (1876), 1 App. Cas. 754, H. L. Expld. 
Swanison v. N. E. Ry. Co. (1877), 37 L. T. 102. Consd. & 
Expld. The Vera Cruz (No. 1) (1884), 9 P. D. 88. Consd. 
The Bernina (1887), 12 P. D. 58, C. A. ; The Hornet, 
11892] P. 361, D. C. ; The Altair, [18971 P. 105: The 
Highland Loch, [19111 P. 261, C. A. Reid. R. v. Waters 
(1849), 13 J. P. 69," Ex. Ch. ; Tuff Warman (1858), 

5 C. B. N. S. 573. Ex. Ch. ; North v. Smith (1861), 10 C- B. 
N. S. 572 ; Peck v. North Staffordshire Ry. Co. (1863), 
30 H. L. Cas. 473, H. L. ; The United States (1865), 12 
L. T. 33, 1*. C. ; Evison v. Marshall (1868), 32 3. P. 691 ; 
Spaight v. Tedcastle (1881), 6 App. Cas. 217, H. L. : Lee 
v. Nixey (1890), 63 L. T. 285 ; The River Derwent (1891), 
64 L. T. 509, H. L. Mentd. Fordham v. L.. B. & S. C. 
Ry. Co. (1869), L. R. 4 C. P. 619, Ex. Ch. ; Dublin, Wicklow 

6 Wexford Ry. Co. v. Slattery (1878), 39 L. T. 365, H. L. ; 
The Monte RoBa (1892), 68 L. T. 299 ; Barnes U. B. C. r. 
London General Omnibus Co. (1908), 7 L. G. R. 359 ; 
Heath's Garage v. Hodges, [1916] 2 K. B. 370, C. A. 

215. Dog frightening horse — Injury to horse — 
Liability of dog owner.] — Pltf.’s horse took fright 
& damaged itself in consequence of deft.’s dogs 
running out & barking at it : — Held : pltf. entitled to 
damages. — R ead v. King (1858), Oliphant’s Law of 
Horses, 4th ed.„ 351 (N. P. Guildhall) ; subsequent 
proceedings (1858), Reed r. King, 30 L. T. O. S. 
290. 

216. Horse running away & injuring 

pedestrian — Liability of horse owner.} — Pltf. was 
walking along a public street when deft., seated 
on the box of his carriage, which was drawn by 
two horses & driven by a man then under his 


211 i. Horse out of control.] — The pro- 
prietor of a horse, lea by a person living at 
the proprietor's & taken without his per- 
mission or knowledge, is not responsible 
for the results of a fall caused by the 
horse to a passer-by. — Truoel v. 
Hossack (1894), Q. R. 4 Q. B. 370.-- 
CAN. 

a. Dog killing ostrich.] — Deft, took 
his dog upon the public road. The dog, 
without any fault on pltf. *8 part, killed 
pltf. 'h ostrich, which was lawfully on the 
commonage adjoining the road : — Held : 
deft, liable to pltf. — L k Roux v. Fick 
( 1879), Bueh. 29.— S. AF. 

215 i. Dog frightening horse — Injury to 
person leading horse — Inability of dog 
owner.] — Pltf. was leading two horses by 
a halter, the end of which he held round 
hie hands. The horses, being startled 


by the barking of dogs which ran out 
from a farm-house, jerked the rope 
suddenly, & pltf.’s hands were seriously 
injured : — Held : deft,, being guilty of 
negligence in allowing ids dogs to be at 
large upon a public road, was responsible. 
— Vital v. T£trault (1888), 33 

L. C. J. 20 ; 4 M. L. R. 204.— CAN. 

215 ii. Injury to rider — Liability 

of dog owner.] — The owner of a dog that 
runs & barks at a horse frightening it, & 
causing it to run away & throw its rider, 
is liable for the damages sustained by 
the latter. — Carlson v . McEwen (1912), 
Q. R. 41 8. C. 475.— CAN. 

b. Dog killing cats — Contributory 
negligence.] — A dog running with its 
master's van in charge of the vanman 
killed a cat belonging to pursuer near 
the door of pursuer's shop : — Held : 
pursuer in permitting his cat to be 


where animals of a hostile nature might 
legitimately be at large was negligent, 
& the owner of the dog was not liable. — 
Brown v. Soutar (1914), 2 S. L. T. 
399.— SCOT. 

o. Unmanageable horse — Negligence — 
Horse ridden by infant.] — Pursuer, who 
had been injured by a horse ridden by 
a boy of fourteen, averred that the horse 
was powerful 6c spirited, that the father, 
the owner of the horse, carelessly or 
culpably authorised or allowed the boy 
to take out the horse, which he had 
neither the requisite strength nor 
experience to manage, 6c that he had on 
a former occasion been unable to 
manage it, 6c that tide was known to 
the father :■ — Held : pursuer entitled to 
an issue against both father 6c son. — 
Brown v. Fulton (1881), 9 R. 36 ; 19 
Sc. L. R. 24.— SCOT. 
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control, came down a cross street. The horses, 
frightened by the barking of a dog, ran away. 
The driver was unable to hold them in, but told 
deft, to leave them to him. Deft, accordingly 
sat passive, while the driver, trying to turn the 
horses so as to prevent them from running into a 
shop window opposite, pulled them aside toward the 
spot where pltf . then happened to be, but on nearing 
her, endeavoured vainly to draw them away from 
her. They ran against her, & she being hurt, sued 
deft, for negligence & trespass. The jury found deft, 
free from negligence, & that the occurrence was 
a mere accident : — Held : he was not liable in 
trespass. — H olmes v, Mather (1875), L. R. 10 
Exch. 201 ; 44 L. J. Ex. 170 ; 33 L. T. 301 ; 39 
J. P. 507 ; 23 W. R. 809. 

Annotations : — Distd. Sadler v. South Staffordshire & 
Birmingham District Steam Tram. Co. (1889), 23 Q. B. D. 
17, C. A. Held. Stanley v. Powell, L1891) 1 Q. B. 86 ; 
Pulieu v. White, [1901 J 2 K. B. 669 ; Admiralty Comre. 
t\ S.S. Amerika, [1917] A. C. 38, H. L. 

217. Restive horse — Use of spur by rider — Negli- 
gence.] — Deft. & his groom, both on horseback, the 
latter riding a “ spirited ” horse, were passing a 
waggon & horses driven by pltf., who was in liis 
proper place at the head of the second horse. The 
groom, when opposite & in close proximity to pltf., 
put spurs to his horse in order to keep pace with his 
master, the horse struck out & kicked pltf. in the 
face & inflicted a severe injury. Pltf. having ob- 
tained a verdict against deft. : — Held : the use of 
the spurs by the groom was evidence of negligence 
for the jury, & the verdict must not be disturbed. — 
North v. Smith (1801), 10 C. B. N. S. 572 ; 4 L. T. 
407 ; 142 E. R. 570. 

Annotation : — Retd. Haiuinaok r. White (1862), 11 C. B. 
X. S. 588. 

218. Horse grazing — Kicking child — Natural pro- 
pensity.] — Deft.’s horse, being on a highway, kicked 
pltf., a child who was playing there. There was no 
evidence to show how the horse came to the spot, or 
what induced him to kick the child, or that he was 
accustomed to kick : — Held : this was no evidence 
from which a jury would be justified in inferring 
that deft, had been guilty of actionable negligence. 

The owner of a horse must be taken to know that 
the animal will stray if not properly secured, & may 
find its way into his neighbour’s corn or pasture. 
For a trespass of that kind, the owner is of course 
responsible. But if the horse does something which 
is quite contrary to his ordinary nature, something 
which his owner has no reason to expect he will do, 
he has the same sort of protection that the owner of 
a dog has ; & everybody knows that it is not at all 
the ordinary habit of a horse to kick a child on a 
highway (Willes, J.). — Cox v. Burbidge (1803), 
13 C. B. N. S. 430 ; 1 New Rep. 238 ; 32 L. 3 . C. P. 
89 ; 9 Jur. N. S. 970 ; 11 W. R. 435 ; 143 E. li. 171. 

Annotations: — Distd. Cooke t?. Waring (1863), 32 L. J. Ex. 
262 ; ltlley v. Lee (1865), 6 New Rep. 147. Consd. Fletcher 
v. Hylands (1866), L. R. 1 Exch. 265, Ex. Ch. Expld. Child 
v. Hearn (1874), L. R. 9 Exch. 176. Apld. Hadwell v. 
High ton, [1907] 2 K. B. 345. Distd. Higgins v. Searle 
(1908), 72 J. p. 449. Consd. Higgins v. Searle (1909), 100 
L. T. 280. C. A. ; Ellis v. Banyard (1911), 106 L. T. 51, 
C. A. Consd. & Apld. Bradley v. Wallaces Sc Thompson 


McKay, [1913] 3 K. B. 629, C. A. Consd. 6 Folld. Heath's 
Garage u. Hodges, [1916] 2 K. B. 370, C. A. Consd. 
Holgate v. Bleasard, [1917] 1 K. B. 443. Apld. Turner v . 
Coates, [19171 1 K. B. 670. Consd. Theyer v . Purnell, 
ri918] 2 K. B. 333. Reid. Read v. Edwards (1864), 
17 C. B. N. S. 245 ; Lee v. Riley (1865), 18 C. B. 
N. 8. 722 ,* Giblin r. McMullen (1868), L. R. 2 P. C. 317. 
P. C. ; Pouting v. Noakes, [1894] 2 6. B. 281 ; Jones v. 
Lee (1911), 106 L. T. 123, D. C. ; White v. Steadman, 
[1913] 3 K. B. 340 ; Charing Cross, West End & City 
Electricity Supply Co. v. London Hydraulic Power Co. 
(1914), 83 L. J. K. B. 1352, C. A. Mentd. Smith v. Cooke 
(1875), 24 W. R. 206 ; Miles r. Forest Rock Granite Co. 
(1918), 34 T. L. 11. 500, C. A. 

219. Dogs coupled together — Evidence of negli- 
gence.] — Deft, exercised on a highway close to a 
town two greyhounds coupled together, it being 
nearly dark at the time. The dogs ran as fast as 
they could towards pltf., knocked him down 6c 
injured him. In arbn. proceedings ; — Held : there 
was evidence of negligence upon which the arbi- 
trator could properly And that deft, was liable in 
damages, although there was no evidence of scienter, 
— .Tones v, Owen (1871), 24 L. T. 587. 

220. Kicking horse — Injury to passenger in 
omnibus — Evidence.] — In an action against an 
omnibus proprietor for injury to a passenger, it was 
proved, on behalf of the latter, that he was sitting 
inside the omnibus & was injured by one of the 
horses kicking the front panel constituting the back 
of his seat, & that on a subsequent examination 
marks of other kicks were seen : — Held : there was 
evidence of negligence of defts. to go to the jury. — 
Simson (Simpson) v. London General Omnibus 
Co. (1873), L. R. 8 C. P. 390 ; 42 L. J. C. P. 112 ; 21 
W. R. 595 ; sub nom. Smith v. London General 
Omnibus Co., 28 L. T. 500. 

Annotations : — Consd. & Distd. Manzoni v. DouglaR (1880), 
6 Q. B. D. 145. Refd. Wing v. London General Omnibus 
Co., [1909] 2 K. B. 652, C. A. 

221. Straying animals — Blind dog — Cycling acci- 
dent.] — Pltf., while cycling in a public street, was 
thrown down by coming into contact with deft.’s 
blind dog : — Held : the fact that deft, let the dog 
run in the street was no evidence of negligence. — 
Millns v, Garratt (1900), Times , March 0. 

222. Fowls — Cycling accident — Proximate 

cause.] — Pltf. was riding carefully a bicycle on a 
highway, upon the footpath of which were some 
fowls belonging to deft., who occupied premises on 
the side of the road opposite to the footpath. As 
pltf. got abreast of the fowls a dog belonging to a 
third party frightened the fowls, one of which flew 
into the spokes of the machine, causing it to upset , 
whereby pltf. suffered personal injury 6c the bicycle 
was damaged. Deft, knew the fowls were in the 
habit of straying on to the road : — Held : (1 ) even 
if the fowls were not lawfully on the highway, the 
damage which happened was not of such nature as 
was likely to result from their unlawful presence 
there, & such damage was too remote ; (2) pltf. 
could not recover. Oil, : whether it is unlawful for 
the occupiers of lana adjoining a highway to allow 
their poultry to stray upon the highway. 

Cases in which pltf. was the owner of the soil on 
which the trespass was committed arc not in point ; 
for here the cyclist had no interest in the soil of the 


218 i. Horse grazing — Kicking child.) 
— Deft. *8 horse being on the highway, a 
young boy approached to catch him by 
taking hold eft a rope around his neck, 
when the boy was kicked. There was no 
evidence that deft, know that the horse 
was accustomed to stray or had any 
vicious propensity, nor was the horse 
shown to have such fault, & there was 
evidence that the horse had been inter- 
fered with by several boys, of whom the 
injured boy was one : — Held : the boy 
6c his father could not recover. — Flett 
r. Coulter (1903), 23 C. L. T. Occ. N. 
Ill ; 5 O. L. R. 375 : 1 O. W. R. 775 
2 O* W. R. 142. -CAN. 


221 i. Straying animals — Bull. ] - One 
»f the oxen drawing a wagon on a public 
oad was suddenly gored by a bull 
vhich had strayed on to the road - 
leld : the mere fact that the driver of 
he wagon did not drive the bull from 
he road did not amount to contributory 
icgligenee, it being no part of his duty 

0 do so.— II all r. Maska (1906), 23 
!. C. 746 ; 16 C. T. R. 1115.— S. AF. 

221 ii. Dog — Cycling accident .] — 

>ltf. while riding on a motor bicycle in 
public street, free from traffic, at the 
ate of twenty miles an hour, ran over 
eft.’s dog, which had been in the habit 

1 running after Sc snapping at persons 


riding on motor bicycles, but there was 
no evidence that deft, was aware of this 
habit. Pltf.'s bicycle having been 
damaged : — Held : pltf. not entitled to 
recover damages from the owner of the 
dog. — R obertson v. Boyce (1912), 
A. D. 367.— S. AF. 

222 i. Turkey.)- The owner of a 

turkeycock, which without negligence 
strays upon the highway contrary to a 
bye-law of the municipality, is not liable 
for damages resulting from a horse 
taking fright & running away at the 
sight of the bird acting as turkeycocks 
usually do. — Z umstkin v. Subumm 
(1895), 22 A. R. 263.— CAN. 
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highway (Bray, J.). — Hadwellv. Riuhton, [1907] 
2 K. B. 345 ; 76 L. J. K. B. 891 ; 97 L. T. 133 ; 71 

J. P. 499 ; 23 T. L. R. 548 ; 51 Sol. Jo. 500 ; 5 
L. G. R. 881. 

Annotation * : — A pld. Higgins v. Searle (1909), 100 L. T. 280, 

C. A. ; Heath a Garage v. Hodges, [1916J 1 K. B. 206. 

Diltd. Turner v. Coates (1916), 33 T. L. II. 79. Mentd. 

Parkinson v . Garstang & Knott End Ry. Co., f 1910] 1 

K. B. 615. 

223. Sow — Highway risk.] — A sow belong- 

ing to deft, strayed on the highway, & caused a horse 
to shy as it was passing a motor car belonging to 
pltf., with the result that a collision occurred & the 
motor car was damaged. The jury found that deft, 
was not guilty of negligence in allowing the sow to 
be on the road, that the probable result of the sow 
being on the road was that the horse would shy, & 
that they could not agree as to whether the driver 
of the car was guilty of contributory negligence : — 
Held : upon these findings deft, was entitled to 
judgment. — Higgins v. Searle (1909), 100 L. T. 
280 ; 73 ,T. P. 185 ; 25 T. L. R. 301 ; 7 L. G. R. 640, 
C. A. 

Annotations: — Consd. Kills r. Banyard (1911), 104 L. T. 

460. Apld. Heath’s Garage v. Hodges, [19161 1 K. B. 

206. CSonsd. & Apld. Heath’s Garage t». Hodges, [1916] 

2 K. B. 370, C. A. 

224. Horse — Defective fence — Remoteness 
of damage.] — A young horse, which deft, had placed 
in a field, escaped on to the highway owing to a 
defective hedge. Pltfs., who were riding a tandem 
bicycle along the highway, on seeing the horse, 
slowed down, but the horse turned round suddenly 
A: ran across the road, coming into contact with the 
bicycle. The horse fell down, & then jumping up 
lashed out A injured the bicycle <fc one of pltfs. In 
an action by pltfs. claiming damages from deft., the 
cty. cl. judge found that there was no evidence that 
the horse was vicious, or in the habit of trespassing 
or attacking bicycles or any one on the high road. 
He also found that deft, was guilty of negligence in 
turning the horse into a field of which the hedges 
were defective, but that as the act of the horse was 
not one which it was in the ordinary nature of a 
horse to commit, deft, was not liable : — Held : as 
the injury to pltfs. was not the natural consequence 
of deft.’s negligence, pltfs. were not entitled to re- 
cover. 

The cty. ct. judge was wrong in law in holding that 
deft, had been guilty of negligence in turning the 
horse into a field with defective hedges, inasmuch as 


at common law the owner or occupier of land 
adjoining a highway has no duty to keep his animals 
off the highway (Bankes, J.),-— Jones v . Lee (1911), 
106 L. T. 123 ; 76 J. P. 137 ; 28 T. L. R. 92 ; 56 
Sol. Jo. 125. 

Annotations : — Cob id. Heath’s Garage v. Hodges, [1916] 2 

K. B. 370, C. A. Refd. KLlis v. Banyard (1911), 106 L. T. 

51, C. A. 

225. Cattle — Open gate — Negligence.] 

Pltf. was riding on a bicycle at 10.30 p.m. along a 
highway adjoining a held, in which deft, kept a 
hundred cows. The field communicated by a gate 
with the highway, & at the time when pltf. was 
passing the gate was open & she saw some cows 
coming through it. A little further along were 
other cows which had come from the field, some of 
which threw pltf. down & injured her. At the trial 
no evidence was given as to by whom the gate had 
been opened. The cty. ct. judge held in the circum- 
stances the fact that deft.’s gate was open, & his 
cows had strayed on to the road through it & had 
caused the accident to pltf., afforded evidence of 
negligence, & it was for deft, to displace this evi- 
dence by showing that the gate was not left open 
by any negligence on his part or on that of his 
servants. Upon the evidence he held deft, had not 
displaced this primd facie case, & gave judgment 
for pltf. : — Held : there was no evidence upon 
which the cty. ct. judge could find that deft, either 
by an act of his own or by neglect of a duty which 
he owed to the public produced an obstruction of 
the highway by his cattle, A judgment should be 
entered for deft. 

A farmer is not entitled to turn out untended 
cattle on pasture adjoining a highway without a 
fence, to such a number that they are likely to 
obstruct the highway by day or night, without, 
being liable to an action by those who using the 
highway are injured by the obstruction (Vaughan 
Williams, L.J.). 

There is at common law no obligation on the part 
of the owner or occupier of land, who depastures 
cattle near a highway, to provide any fences so as 
to prevent the cattle from getting into the highway 
(Buckley, L.J.). — Ellis v. Banyard (1911), 106 

L. T. 51 ; 28 T. L. R. 122 ; 56 Sol. .lo. 139, C. A. 

Annotations : — Consd. Poulton r. Mooro (1913), 109 L. T. 

976, D. C. ; Turner v. Coates (1916), 115 L. T. 766. Apld. 

Heath’s Garage v. Hodges, [1916] 2 K. B. 370, C. A. 

226. Sheep — Defective fence — Natural pro- 
pensity.] — An owner or occupier of land adjoining 
an ordinary highway (i.e. 9 putting aside cases 


224 i. - Horse — Defective fence. ]- 
Deft. *s horse strayed from Ids field to 
the highway, the fence being defective, 
&, being frightened, ran upon the side- 
walk & knocked down & injured pltf. : 
— Held : deft, liable. — Patterson r. 
Fanning (1901), 21 C. L. T. 549 ; 2 
O. L. R. 462. — CAN. 

224 ii. Mob turned loose on 

highway .] — If a man turns a mob of 
horses into a public road, Sc allows them 
to proceed along that road without 
proper control or guidance, he is guilty 
of negligence, especially whore the road 
is in ah inhabited district & is fre- 
quented by the public ; & if, in conse- 
quence of this negligence, one of the 
public lawfully using the road sustains 
an injury, the person, through whose 
negligent conduct the horses doing such 
injury have been allowed to pass along 
the road, is prim '• facie responsible for 
such injury. — Paul v . Rowe (1904), 24 
N. Z. L. It. 641— N.Z. 

224 iii. Dashing out of yard. ] 

— While M. was riding a motor-cycle two 
quiet horses belonging to deft, dashed 
out from his yard, the gate of which was 
open, on to the road Sc collided with M., 
who was knocked off his cycle. Sc run 
over by a motor-car : — Held : as there 
was nothing that could have led anyone 


to believe that a horse not vicious but 
quiet, would, if straying on a road, 
collide with a bicycle, deft, had incurred 
no liability. — M illar v. O’Dowd (1917), 
N. Z. L. R. 716.— N.Z. 

225 i. -- — Cattle. ] — A calf straying on 
the liighway frightened a horse, causing 
him to shy Sc upset the vehicle to which 
he was harnessed : — Held : the owuer 
of the calf liable for the damages thereby 
occasioned. — Ohauktte v. Hunkault 
(1910), Q. K. 39 S. C. 88.— CAN. 

225 ii. .] — Pltf.’s ox was 

injured by deft.’s oxen, which were on 
the highway in violation of a bye-law : — 
Held : without proof of scienter deft, 
not liable. — Naas v. Eisenhauer (1907), 
41 N. S. R. 424 ; 3 E. L. R. 109.— 
CAN. 

d. Animal driven through street neg- 
ligently — Bull — Liability of vendee .] — 
After a bull had been sold to deft., but 
while the vendor was in charge of it on 
his way to deliver it to deft., it caused 
injury to pltf. There was negligent 
management of the bull, but the Jury 
could not agree as to whether the 
animal was in chaise of deft.'s servants : 
— Held : a new trial should he granted, 
as there was no finding as to whether 


the animal was in charge of deft.’s ser- 
vants. — Buckley v. Fitzgerald (1881), 
15 I. L. T. Jo. 1)8.— IR. 

e. Becoming irritated.] — 

A hull was being led through the streets 
in a town, secured in the ordinary manner 
by a ring in its nose & a rope attached 
thereto, & by a baiter upon its head. 
It was irritated by boys in the street. 
Sc struggled with the men in charge, so 
that the ring in its nose broke through a 
latent defect. Sc it escaped from the 
halter & injured a pedestrian on the 
street : — Held : the animal having been 
secured in a usual & reasonably safe 
manner neither the owner nor the 
carrier, in whose charge it was, was 
responsible. — Harpers v. Great North 
of Scotland Uy. Go. (1886), 13 It. 
1139; 23 Sc. L. R. 814.— SCOT. 

f. — •— Cow — -Liable to Qet excited .] — 
Where the owner of a cow, which was 
being taken through the public streets 
in circumstances under which it might 
have been expected to become excited 
& furious, had not. taken special pre- 
cautions for the safety of the passers- 
by : — Held : he was liable In damages 
to a person who had been injured by 
the cow. — Phillips v. Nicoll (1884), 
11 R. 592 ; 21 Sc. L. R. 419.— SCOT. 
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where, either by a local Inclosure Act, or by pre- 
scription, or otherwise, a duty to fence is imposed) 
is not bound to fence so as to prevent harmless 
animals like sheep straying upon the highway. 

While pltfs.’ motor car was being driven along a 
highway in the daylight at the rate of sixteen to 
twenty miles an hour, the driver saw in front of 
him on the road a number of sheep untended ; he 
put on his brakes & almost immediately thereafter 
two sheep, which had apparently been left behind 
by the others, jumped from the bank on the near 
side, A one of them ran in the front of the car k 
broke part of the steering gear, in consequence of 
which the driver lost control, & the car ran into the 
bank k was damaged. The sheep were the pro- 
perty of deft., who was subsequently prosecuted k 
lined under Highway Act, 18(34 (c. 101), s. 25, for 
having allowed them to stray on the highway. In 
an action against deft, by pltfs. in respect of the 
damage to the car, the cty. ct. judge found (1) the 
sheep escaped on to the highway from deft.’s held 
owing to a defective hedge ; (2) it was the natural 
tendency of sheep which were untended to run 
across or otherwise endanger vehicles in a road, k 
it was common knowledge that when sheep find 
themselves separated from the flock they have 
almost a mania for rejoining it, regardless of inter- 
vening traffic ; (3) deft, had been guilty of negli- 
gence, or had committed a nuisance, in allowing 
sheep to stray on to the highway, A the accident 
was the natural consequence thereof : A he held 
deft, was liable. On appeal: — Held: (1) whether 
t he action was sought/ to he based on negligence or 
on a nuisance to the highway, it was no breach of 
duty by deft, not to keep his sheep from straying 
on to the highway ; (2) an animal like a sheep, by 
nature harmless/ could not fairly he regarded as 
likely to collide with a motor car, k deft, could not 
he held liable on that footing ; (3) (Avory, J., in 
1). (\) the tendencies of sheep as found by the cty. 
ct. judge were not a vicious or mischievous pro- 
pensity within the decided cases. — Heath's 
Garage, I/td. v. IIodgks, [1910] 2 K. B. 370 ; 85 
L. .1. K. B. 1289 : 115 L. T. 129 : 80 ,T. P. 321 ; 32 
T. L. R. 570 ; 00 Sol. To. 554 : 11 L. G. R. 911, 
<\ A. 

Annotation Consd. Turner r. Uoatch, [1917] 1 K. B. C70. 

227. Sheep driven by night — Drover without 
light Negligence. ] — There is no duty on the driver 
of a flock of sheep driven along the highway at 
night to carry a light, k the failure so to do is no 
evidence of negligence. — Oatchpole v. Minster 
(1913). 109 L. T. 953 ; 30 T. L. It. 1 1 1 ; 12 L. G. IL 
280 . 

228. Cow with calf — Insufficient control— Negli- 
gence.]-— Deft. through an agent bought a cow & 
calf, k by deft.’s instructions the agent employed a 
drover to drive them to deft.’s farm. The drover 
got another man, who was about to drive bullocks 
in the same direction, to drive the cow k calf along 
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with them. On the way the cow tossed a dog k 
afterwards tossed pltf., who suffered injury thereby. 
In an action for negligence there was evidence that 
a cow with a calf might become dangerous if it met 
a dog, k the judge found (1) that the drover was 
negligent as it was his duty to see that the cow was 
under control ; (2) that deft, was negligent in 

employing one man to perform a dangerous opera- 
tion for which his powers were inadequate ; k 
(3) that even if the drover was an independent con- 
tractor this was not a defence ; k the judge awarded 
pltf. damages : — Held : there was evidence to sup- 
port the judge’s findings of negligence, k he was 
entitled to hold that the drover was employed to do 
a dangerous thing on a highway, &, therefore, even 
if the drover was an independent contractor, deft, 
was liable. — Finn i\ Rew (1910), 32 T. L. B. 451. 

Annotation: — Consd. Turner r. Coates, 11917] l K. B. G70. 

229. Cows driven at night — Licensed drover.] — A 

widow sued, under Fatal Accidents Act, 1840 (c. 93) , 
for damages caused by the negligence of deft.’s 
servant. Pltf.’s late husband, while in a motor car 
at night-time, was thrown out k fatally injured 
upon the car colliding with a cow which, with one 
other, was under the charge of a licensed drover 
employed by deft. Deft, denied negligence, k 
alleged that the licensed drover was an inde- 
pendent contractor, for whom he was not liable. 
The jury returned a verdict for pltf. : — Held : 

(1) a drover of cattle was not necessarily an 
independent contractor because he had a licence ; 

(2) in a place where a drover did not require a 
licence he was the servant of the employer, k not 
an independent contractor, & in such a case the 
employer was liable for the drover’s negligence. — 
Turnbull v. Wieland (1916), 33 T. L. R. 143. 

230. Colt driven without halter — Natural pro- 
pensity.] — A young unbroken colt belonging lo 
deft. , a farmer, was being taken along a highway on a 
dark night. It was allowed to go loose behind a 
mare which was being led & in front of a trap being 
driven by deft.. Pltf., who was riding a bicycle, w r as 
coming from the opposite direction when the colt, 
being startled by the light on the bicycle, suddenly 
ran across the road k collided with & injured pltf. 
No warning was given by deft, to pltf. of the pre- 
sence of the colt. In an action to recover damages 
the cty. ct. judge found that it w T as well known, 
especially to a farmer, that a young unbroken colt 
when loose on the highway is apt, when startled, to 
rush about k kick, k that there is grave risk of 
danger to the public in allowing such a colt to go 
loose on the highway in the dark : k lie held that 
deft, was guilty of negligence in allowing the colt to 
be on the highway in the dark without being under 
proper control, k in failing to give warning to pltf. 
of the presence of the colt : — Held: the cty. ct. 
judge w T as right in so holding.-— Turner v. Coates, 
[1917] 1 K. B. 070 : 80 L. J. K. B. 321 ; 115 L. T. 
700 ; 33 T. L. R. 79. 


g. Spectator entering si tall at market — 
Contributory negligence.] — Pltf., a but- 
cher, desiring to examine a cow offered 
for sale by deft, at a public market, 
entered the stall where there was also a 
bull belonging to deft. The bull kicked 
pltf. : — Held : deft, not liable. — Martin 
v. Hogg (1907), 3 E. L. R. 209 ; Q. It. 
31 S. C. 529.— CAN. 

h. Passenger on railway platform — 
Bitten bg dog.] — Pltf. passing along the 
platform of defts.’ railway station came 
into contact, with a chain that he had 
not observed, & was immediately bitten 
by a dog. The dog was attached by the 
chain to a luggage barrow, which was 
being drawn by a porter in the employ- 
ment of defts. : — Held : no question of 
scienter arose, & pltf. entitled to 
damages. — Mallon r. Great Southern I 


125.— IR. 


(1893), 27 I. L. T. 


i 1. Servant in master's field —Hull.] — 
j A dairymaid was injured while removing 
1 cows from a field where there was also 
, a hull belonging to defender, which 
! attacked & trampled upon her : —Held : 
1 it was not proved that the bull was 
vicious, & the master not liable. — 
, Clark r. Armstrong (1862), 2i 1). 
1315 ; 34 8c. Jur. 640.— SCOT. 

1 m. Gardener in public garden — . Dog 
escaping from carrier's control .] — A dog 
was delivered toa railway co. for carriage, 
the guard being told that it was a quiet 
animal. On being led to the train it 
at first wont quietly, but soon showed a 
disposition to bite, & finally broke 
away from the porter who was leading 
it, 8c escaped from the station to a 
public garden at some distauce, where 


it was secured by a gardener, whom it 
bit : — lleld : there was no evidence of 
fault by the railway co., & in any case 
the injury was too remote. — Gray v. 
N. B. ItY. GU (1890), 18 R. 76 ; 28 
Sc. L. It. 81.— SCOT. 

n. Animal in rented stall — 
by animal put in a joinin t stall with- 
out permission.] — Pltf. rented a stall 
in a stable & put his horse into it. Deft, 
also rented a stall adjacent to pltf. 
Pltf. having put his horse into his stall, 
deft, came in with two horses, putting 
one into the stall he had routed, & the 
other without permission into a stall 
adjacent on the other side to that 
occupied by pltf.’s horse. Plfcf.'s horse 
was badly injured by the latter horse : — 
Held : deft, was liable, not having had per- 
mission to occupy the stall. — Berube r. 
OUELLET (1881), 4 L. N. 343. — CAN. 
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Sect. 2. — Li abilities : Sub-sec t. 1, B. ; sub-sect. 2, -4.] 

D. Liability for Injuries to Persons and Property on 
Lawful Business but not on Highway. 

231. Platelayer on railway trolley — Pigs straying 
on railway—Duty of company to fence.] — Pltf., a 
platelayer in the employment of a railway co., was 
returning from his work along their line upon a 
trolly propelled by hand, when deft.’s pigs got 
through the fence of his field, which adjoined the 
railway, on to the line in front of the trolley ; the 
trolley ran over the pigs & was upset, & pltf. was 
injured. P^ft. was owner of the adjoining land ; 
the fence erected by the co. under Railways Clauses 
( Consolidation Act, 1845 (c. 20), s. 68 , was sufficient 
against horses, oxen, k sheep, but there was 
enough space between the lowest rail of the fence k 
the ground for pigs to crawl through, & deft.’s pigs 
had in fact (as the jury found) crawled under the 
fence. There was evidence to show that deft, had 
been warned on a former occasion of his pigs being 
on the line, but there was no evidence to show how 
the pigs got from deft.’s farmyard, where they were 
last seen, into the field adjoining the railwav. In an 
action against deft, for the injury sustained by pltf. : 
—Held : ( 1 ) the word “ cattle ” in the above sect, 
included pigs, & the fence was insufficient ; ( 2 ) as- 
suming there was negligence in deft., pltf. could 
not recover, for he was identified w ith the co. 
whose line he was using for their purposes, & 
through whose neglect to erect k maintain a suffi- 
cient fence the accident was caused. — C hild 
(Childs) v. Hearn (1874). L. R. 9 Ex. 176; 48 
L. J. Ex. 100: 22 W. R. 864. 

„-l w Hot {it ions .* Consd . The Bernina (1887), 12 P. 1). 5S, 

C. A. ; Coaker iv Willcocks, [191 1J 1 K. 13. 619. 

232. Spectator in sale yard — Horse exhibited for 
sale Negligence of groom.}— Deft, was the pro- 
prietor of a yard <fc premises used for the sale of 
horses. Pltf. attended a sale <fc was walking up the 
yard behind a row of spectators who were watching 
a horse then on sale. In order to show the horse’s 
pace, a servant of deft, led it with a halter down a 
lane formed by the spectators on one side & a blank 
wall on the other. There was no barrier between 
the horse & the spectators, k when the horse was 
about ten yards from pltf. another servant of deft, 
struck it with a whip in order to make it trot. On 
being struck the horse swerved into k through the 
crowd, k kicked k injured pltf. It was a usual 
thing for a inan to be stationed with a whip at the 
particular point when horses were brought out for 
sale. There was no evidence as to the kind of blow 
that was given nor the character of the horse nor 
how it was being led, nor that it was customary to 
put a barrier for the protection of the public in 
yards where horses were being sold. Pltf. sued deft, 
to recover damages for injuries caused by the negli- 
gence of deft.’s servant : — Held : there was no evi- 
dence upon which the jury could reasonably find 
negligence on the part of deft. — Abbott v. Free- 
man (1876), 35 L. T. 783, O. A. 

233. Negligence of auctioneer.] — Deft. 

employed an auctioneer to hold a sale of horses in 
deit.’s yard, k pltf. attended the sale k was kicked 
by one of the horses. Pltf. alleged that this was due 
to the negligence of the auctioneer in running the 
horses up k down in too narrow a space. There was 
no evidence of such unsuitability of the premises as { 
might have made deft, liable : — Held : deft, was j 
not responsible for the negligence (if any) of the | 
auctioneer, as he was not deft.’s servant. — Walker I 
v. Crabb (1916), 33 T. L. R. 119. 

234. Guest in private yard — Runaway horse 


entering premises*] — Deft/s horse, by the negli- 
gence of deft.’s servant, ran away with a cart, & 
turned from a highway into the yard of deft.’s 
house, which opened on to the highway. Pitf.’s 
wife, who happened to be paying a visit at deft.’s 
house, ran out into the yard to see what was the 
matter when she was met k knocked down by the 
horse k cart, receiving serious injuries : — Held : in 
the circumstances there was no duty on the part Of 
deft, to use ordinary care towards pitf.’s wife, A 
the action was not maintainable. — Tolhausen v. 
Davies (1888), 58 L. J. Q. B. 98 ; 5 T. L. R. 18, C. A. 

AnnotaU m : — Mentd. Berg v. Rotterdamsche Lloyd (1918), 

34 T. L. 1L 272. 

235. Customer in shop— Cat rearing kittens — 
Natural propensity.] — Pltf., accompanied by her 
husband k carrying a pet dog, entered a tea-shop by 
permission of defts., the proprietors thereof. On 
the premises was a cat which had kittens. The cat 
had been shut up in a store room, but had escaped. 
Pltf. put her dog on the floor. The cat sprung on 
the dog k bit it. Pltf. picked up the dog k handed 
it to her husband. The cat sprung on her k bit her 
arm. Evidence was given that cats rearing kittens 
are inclined to be savage & in a vicious state, even 
if gentle otherwise, k that if such a cat smelt the 
clothing of a person who had been carrying a dog, it 
might attack that person. In an action for injuries 
to pltf. A to her dog : — Held : ( 1 ) defts. were not 
liable, either (a) as keepers of an animal ferce 
natura* , or of an animal mansuctcc natures but known 
to be vicious towards mankind, or ( 6 ) as licensors ; 
( 2 ) defts. were not bound, to contemplate the in- 
juries as the consequence of keeping the cat . — Clin- 
ton v. Lyons k Co., Ltd.. [1912] 3 K. B. 198 : 81 
L. .1. K. B. 923 ; 106 L. T. 988 ; 28 T. L. R. 462. 

236. Workman in employer’s yard — Horse 
brought in by third party — Remoteness of damage 
— Workmen’s Compensation Act, 1906 (c. 58), s. 6.] 
— A workman was killed by an accident arising out 
of &: in the course of his employment through the 
kick of a horse belonging, not to W., his employers, 
but to M. k Co., which had been brought into the 
employers’ yard by M. &. Co.’s servant for his 
employers’ own purposes k left unattended. The 
workman in the course of his employment passed 
behind the horse k was kicked. The horse w as not 
known to bo vicious. The dependants of the work- 
man applied for k were awarded compensaf ion, & 
it was further held by the cty. ct. judge that 31. k 
Co. were liable to indemnify the employers under 
the above sect, on the ground that their servant had 
been guilty of trespass k negligence in bringing k 
leaving the horse upon the employers' premises : — 
Held: (1) it was not the natural consequence of 
bringing a horse, not known to be vicious, upon the 
employers’ premises k leaving it unattended that it 
should kick a man ; ( 2 ) the accident was not the 
natural consequence of the trespass k negligence, k 
there was no evidence to support the finding of the 
cty. ct. judge.— Bradley r. Wallaces, Ltd., [1913] 
3 K. B. 629 : 82 L. J. K. B. 1074 ; 109 L. T. 281 ; 
29 T. L. R. 705 ; 0 B. W. C. C. 706, O. A. 

Annotations: — Apld. Heath’s Oarage v. Hodges, (1916) 1 

K. B. 206. Consd. Heath’* Oarage r. Hodges, l P.416] 2 

K. B. 370, C. A. 

237 . Jumped on by dog.] — Sanders v. 

Teape, No. 300, post. 

Sub-sect. 2. — Animals naturally Vicious 

Domestic Animals known to be Vicious. 

A. Animals naturally Vicious . 

238. Animals generally — Dangerous animals — 
Criminal liability.] — There is a difference between 
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238 I. Animats is not abnormal or out of proportion to of their character of ferae naturae , the 

form naturae — Where of cxtent of the demesne, & tbeyare not | owner is not liable for damage done by 
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beasts that ar e ferae naturae, as Hons & tigers, which 
a man must always keep up at his peril, & beasts 
that are mansuetce naturae , & break through the 
tameness of their nature, such as oxen & horses. In 
the latter case an action lies, if the owner has had 
notice of the quality of the beast ; in the former 
case an action lies without such notice. As to the 
point of felony, if the owner have notice of the mis- 
chievous quality of the ox, etc., Sc he uses all proper 
diligence to keep it up. Sc it happens to break 
loose, & kills a man, it would be very hard to make 
the owner guilty of felony. But if through negli- 
gence the beast goes abroad, after warning or notice 
of its condition, it is the opinion of Hale that it is 
manslaughter in the own er. And if he did purposely 
let it loose, & wander abroad, with a design to do 
mischief, though only to fright people & make sport, 
Sc it kills a man, it is murder in the owner. — R. v . 
Huggins (1730), 17 State Tr. 309 ; 2 Ld. Raym. 
1574 ; 1 Barn. K. B. 390 ; Fitz-G. 177 ; 2 Stra. 
883 ; 92 E. R. 518. 

Annotations: — Consd. Scott v. Shepherd (1773), 3 Wills. 
403 ; May v. Burdett (1846), 16 L. J. Q. B. 64. Mentd. 
It. v. Francis (1735), Cun. 165 ; R. v. Bray (1737), Leo 
temp. Hard. 358 ; Jones v. Nicholls (1829), 3 Moo. & 1*. 
12; R. v. Lea, Parry, Rea, Jones & Wright (1837), 2 
Mood. C. C. 9 ; Campbell v. R. (1846), 11 Q. B. 799 ; It. v. 
Evans (1856), 7 Cox, C. O. 151; It. v. Winsor (1865), 
10 Cox, C. G. 276 ; Winsor v. R. (1866), L. R. 1 Q. B. 289 ; 
R. v. Murphy (1869), L. R. 2 P. C. 535, P. C. 

239. Duty of owner.] — The rule of law is 
that the person, who for his own purposes brings on 
bis lands Sc collects Sc keeps there anything likely to 
do mischief if it escapes, must keep it in at his peril. 
Sc if he does not do so is primd facie answerable for 
all the damage which is the natural consequence of 
its escape. He can excuse hiriiself by showing that 
the escape was owing to pltf.’s default, or, perhaps, 
that the escape was t he consequence of vis major or 
the act of God. This is the law whether the things 
so brought be beasts, or water, or filth, or stenches 
(Blackburn, J.). — Fletcher v. Rylands (18(91), 
Li. R. 1 Exch. 265 ; tli&C. 263 ; 35 L. J. Ex. 1 51 ; 
14 L. T. 523 ; 30 J. P. 436 ; 12 Jur. N. S. 603 ; 14 
W. R. 799, Ex. Oh. ; affd. Rylanrs r. Fletcher 
( 1868), L. R. 3 H. L. 330, n. L. 

Annotations : — Apld. Gordon v. St. James, Westminster, 
VeBtry (1865), 13 L. T. 511. Consd. Jonos v. Festiniog 
Ry. Co. (1868), L. R. 3 Q. B. 733. Distd. The Thetis 
(1869), L. R. 2 A. & E. 365 ; Saxby t*. M. S. & L. Ry. Co. 
(1869), 38 L. J. C. 1\ 153 ; Wilson v . Newborn' (1871), 
L. R. 7 Q. B. 31 ; Carstairs v. Taylor (1871). L. IL 6 
Exch. 217 ; Dunn r. Birmingham Canal Navigation Co. 
(1872), L. R. 8 Q. B. 42, Ex. Ch. ; Ross v. Fedden (1872), 
L. R. 7 Q. B. 661. Apld. Smith v. Fletcher (1872), L. R. 
7 Exch. 305. Distd. Smith v. Fletcher (1874), L. R. 
9 Exch. 64, Ex. Ch. ; Child v. Hearn (1874), L. R. 9 Exch. 
176. Apld. Crompt-on v. he a (1874), L. R. 19 Eq. 115. 
Consd. Madras Ry. Co. v. Zemindar of Carvetlnagarum 
(1874), 30 L. T. 770, P. C. ; Cattle v. Stockton Water- 
works Co. (1875), L. R. 10 Q. B. 453. Distd. Nichols r. 
Mar Aland (1875). L. R. 10 Exch. 255. Consd. & Distd. 
Nichols v. Marsl&nd (1876), 2 Ex. D. 1, C. A. Consd. 
Wilson v. Waddell (1876), 2 App. Cas. 95, H. L. ; Hum- 
phries r. Cousins (1877), 2 C. P. D. 239 ; Hurdman v. N. E. 


Ry. Co. (1878), 3 C. P. D. 168, C. A. Distd. Nitro-Phos- 
phate & Odam's Chemical Manure Co. v. London & St. 
Katharine Docks Co. (1878), 27 W. R. 267. C. A. Apld. 
Orowhurst v. Amersham Burial Board (1878), 4 Ex. D. 5. 
Distd. Box v. Jubb (1879), 4 Ex. D. 76. Apld. Powell v. 
Fall (1880), 5 Q. B. D. 597, C. A. Distd. Anderson v. 
Oppenhcimer (1880), 5 O. B. D. 602, C. A. Apld. Dixon 
v. Metropolitan Board of Works (1881), 7 Q. B. D. 418 ; 
Snow v. Whitehead (1884), 27 Ch. D. 588. Consd. Whalley 
v. L. & Y. Ry. Co. (1884), 13 Q. B. D. 131, C. A. ; Gas 
Light & Coke Co. v. St. Mury Abbots, Kensington, Vestry 
(1884), Cab. & El. 368. Distd. Snook r. Grand Junction 
Waterworks Co. (1886), 2 T. L. R. 308. Consd. Evans v . 
M. S. & L. Ry. Co. (1887), 36 Ch. D. 626. Distd. Abelson 
v. Brockman (1889), 54 J. P. 119. Apld. Fllburn v. 
Peoples* Palace & Aquarium Co. (1890), 25 Q. B. D. 258, 
C. A. Consd. National Telephone Co. v. Baker, [18931 
2 Ch. 186. Distd. Ponting r. Noakes, [18941 2 Q. B. 281 ; 
Green Sc Haydon v. ChelAca Waterworks Co. (1894), 10 
T. L. R. 259, C. A. Consd. Grosvenor & West. End Ry. 
Terminus & Hotel Co. v . Hamilton (1894), 71 L. T. 362, 
O. A. Distd. Price v. South Metropolitan Gas Co. (1895), 
65 L. J. Q. B. 126 ; Groenhill v. Low Beechburn Coal Co. 
11897] 2 Q. B. 165 ; Blake v. Woolf, [1898] 2 Q. B. 426. 
Apld. Batchellcr v. Tunbridge WoIIb Gas Co. (1901), 84 
L. T. 765. Distd. Eastern & South African Tele graph Co. 
v. Cape Town Tram. Co., [1902] A. C. 381, P. C. ; Ely 
Brewery Co. v. Pontypridd IJ. D. C. (1903), 68 ,T. P. 3, 
0. A. Apld. Smith v. Giddy, [1904] 2 K. B. 448 ; Foster 
v. Warblington U. I). C., [1906] 1 K. B. 648, C. A. ; 
Hobart v. Southend -on -Sea Corpn. (1906), 94 L. T. 337. 
Distd. Chichester Corpn. v. Foster, [1906] 1 K. B. 167 ; 
Evans r. Liverpool Corpn., [1906] 1 K. B. 160. Consd. & 
Expld. Baker v. Snell, [1908] 2 K. B. 825, C. A. Apld. 
West v. Bristol Tram. Co., [1908] 2 K. B. 14, C. A. Expld. 
& Distd. Whitmores (Edenbridge) v. Stanford, 11909] 1 Ch. 
427. Expld. Wing v. London General Omnibus Co., [1909] 
2 K. B. 652, C. A. Apld. Lowery v. Walker, [1909J 2 
K. B. 433. Consd. Lowery v. Walker, [1910] 1 K. B. 173, 
C. A. Apld. Jones v. Llanrwst U. 1). C., [1911] 1 Ch. 393. 
Distd. Barker v. Herbert, [1911] 2 K. B. 633, O. A. ; 
Rickards v. Lothian, [1913] A. C. 263, P. C. ; CTiaring 
Cross, West End & City Electricity Supply Co. r. London 
Hydraulic Power Co., [1914] 3 K. B. 722, C. A. Distd. 
Goodbody v. Poplar B. C. (1914), 81 L. J. K. B. 1230. 
Consd. Heath's Garage v. Hodges, [1916] 2K.B 370, C. A. ; 
Holgate v. Bleazard, [1917] 1 K. B. 443 ; Greenock Corpn. 
v. Cale. Ry. Co., Greenock Corpn. r. G. Sc ft. W. Ry. Co. 
[1917] A. O. 556, H. L. Apld. Miles r. Forest Rock Granite 
Co. (1918), 34 T. L. R.500.C. A. Refd. Smith r. L. & S. W. 
Ry. Co. (1870), L. R. 6 C. P. 14, Ex. Ch. ; A -G. v. Tomline 
(1879), 12 Ch. D. 214 ; Fleming v. Manchester Curpn. 
(1881), 44 L. T. 517 ; Tillettr. Ward (1882), 10 Q. B. D. 

17 ; Darley Main Colliery Co. r. Mitchell (1H86), 11 App. 
Cas. 127, H. L. ; Ruddiman v. Smith (1889), 37 W. R. 528 ; 
Gill r. Edouin (1894), 71 L. T. 762 ; Bradford Corpn. r. 
Pickles (1894), 71 L. T. 793, C. A. ; Prinsep v. Belgravia 
Estate (1895), 39 Sol. Jo. 381 ; St. Helen's Corpn. v. 
United Alkali Co. (1901), Times, June 19 ; Canadian 
Pacific Ry. Co. v. Roy, [1902] A. O. 220, P. C. ; Ilford Gas 
Co. v. Ilford U. D. C. (1903), 67 J. P. 365, C. A. : Man- 
chester Corpn. v. New Moss Colliery Co., [19061 1 Ch. 278 ; 
Jones v. Lee (1911), 106 L. T. 123, D. C. ; Remorquage a 
H61ice (Hoc. Anon, de) v. Bennetts, [1911] 1 K. B. 243 ; 
Titterton r. Kingsbury Collieries (1911), 104 L. T. 569 ; 
Maxey Drainage Board v. G. N. Ry. Co. (1912), 76 ,J. P. 
236, D. C. ; Cheater v. Cater, [1917] 2 K. B. 516. Mentd. 
Woodall v. Hingley (1866), 14 L. T. 167 ; R. v. Stephens 
(1866), L. R. 1 Q. B. 702; Richards v. .Tonkins (1868), 

18 L. T. 437 ; Blake r. Land & House Property Corpn. 
(1887), 3 T. L. R. 667; Holliday v. Wakefield Corpn., 
[1891] A. C. 81. H. L. ; Hanley v. Edinburgh Corpn. (1913), 
77 J. P. 233, H. L. 

240, Monkey — Known to be mischievous — Duty 
of owner.] — Whoever keeps a mischievous animal 
(either domestic or ferae naturae) with knowledge of 


them to adjoining lands. — Foley v. 
Bkhthoud (1903), 37 I. L. T. 123. — IR. 

o. Bees — Duty of owner.] — Pltf.’s 
horse died in consequence of being 
stung by bees belonging to deft. : — 
Held : ( 1 ) the owner of boos kept them 
near a public way at his peril. Sc he 
must so koep them as not to interfere 
with the liberties of others or to cause 
any injury ; (2) deft, liable. — T ellier 
v. PELLAND (1873), 5 It. L. N. S. 61. — 
CAN. 

p .] — Deft, placed a large 

number of hives of bees upon his own 
land within 100 foot of pltf.’s land. 
While pltf. was at work with two horses 
upon his own land, tho bees attacked Sc 
stung the horses, so that they died, Sc 
also stung Sc injured pltf. The bees were 
in ordinary flight at the time. Sc deft, 
had reasonable grounds for believing 
that his bees were, by reason of the 


situation of his hives, or their numbors, 
dangerous to persons or horses upon the 
highway or elsewhere than on deft. ’s 
premises : — Held : tho doctrine of 
scienter had no application, & deft, liable. 
— Lucas r. Pettit (1906), 12 O. L. R. 
448 ; 8 O. W. R. 315. — C/\N. 

q. j — Pltf. & deft, resided 

on adjacent farms. Deft, kept twenty 
beehives at tho boundary fence beside 
pltf.’s yard Sc haggard. The bees 
swarming from these hives frequently 
gave rise to complaints from the Inhabi- 
tants of the farm upon which pltf. 
resided. Deft, having smoked the liives 
with a “smoker,” numbers of bees, 
irritated by tho smoking operation, 
swarmed upon pltf, who was tackling 
his horse. The horse, stung by the 
bees, dragged pltf. Sc threw him violently 
against a wall, causing severe injuries. 
'Hie jury found that the bees were kept on 


deft, ‘b land negligently, in unreasonable 
numbors, at an unreasonable place, Sc 
with appreciable danger to the inhabi- 
tants of the adjoining farm, that the 
beos were, to the knowledge of deft., of 
a dangerous Sc mischievous nature. Sc 
accustomed to sting mankind Sc domes- 
tic animals, & returned a general 
verdict for the pltf. ; — Held : tho verdict 
ought not to be disturbed. — O’Gorman 
v. O’Gorman, [1903] 2 I. R. 573 ; 36 
I. L. T. 237. — IR. 

240 i. Monkey — Tied up — Duty of 
owner. ] — An infant was bitten by a 
trained Sc performing monkey, which was 
tied up in a yard adjoining the pre- 
mises of defts., in the interval between 
performances given in defts.’ theatre : — 
Held : defts. did not keep or harbour 
the monkey, & were not responsible for 
its misconduct or mischief. — Conner v . 
“ The Princess Theatre ” (1912), 27 
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its mischievous propensities is bound to keep it 
secure at his peril, & is j>rim& facie liable to an 
action on the case, at the suit of any person attacked 
or injured by the animal, without any averment of 
negligence or default in the securing. or taking care 
of it. The negligence is the keeping such an animal 
after notice. 

A declaration in case stated deft, wrongfully kept 
a monkey, well knowing it was of a mischievous <fe 
ferocious nature, & used Sc accustomed to attack Sc 
bite mankind, & that it was dangerous to allow it 
to be at large, & that the monkey, whilst deft, kept 
same, did attack, bite Sc injure pltf. whereby, etc. : 
— Held : sufficient. — May v. Burdett (1846), 9 
Q. B. 101 ; 16 L. ,T. Q. B. 64 ; 7 L. T. O. S. 253 ; 10 
.Tur. 692; 115 E. R. 1213. 

Annotations : — Apld. Jackson v. Smithson (1846), 15 M. & W. 

563. Consd. Card v. Case (1848), 5 C. B. 622. Distd. 

Hill r. Balls (1857). 2 H. & N. 299 ; Filburn v. People's 

Palace & Aquarium Co. (1890), 25 Q. B. D. 258, C. A. 

Conid. Baker v. Snell, [1908] 2 K. B. 825, C. A. Retd. 

Cooke v. Waring (1863), 2 H. & C. 332; Fletcher v. 

Rylands (1866), L. R. 1 Exch. 265, Ex. Oh. ; Smith v. Cook 

(1876), 1 Q. B. D. 79 ; Marlow v. Ball (1900), 16 T. L. R. 239, 

O. A. ; Jone-B v. Lee (1911), 106 L. T. 123 ; Gliaring <>oss. 

West End & City Electricity Supply Co. v. London 

Hydraulic Power Co. (1914), 83 L. J. K. B. 1352, C. A. 

Mentd. Vaughan v. Taff Vale lty. Co. (1860), 6 Jur. N. S. 

899, Kx. Ch. 

241. Bear — Chained — Injury to passer-by.] — 

Deft, was owner of a bear, which he kept fastened 
by a chain six feet long on premises accessible to 
persons frequenting his house. Pltf. was one of an 
excursion party visiting deft.’s house. While walk- 
ing past the bear’s house pltf. was seized by the 
bear & seriously injured. There was no notice or 
caution to visitors, but the bear had previous to 
this occurrence always been tame & docile in its 
habits: — Held: (1) knowledge on the part of deft, 
of the bear’s fierce nature must be presumed, Sc a 
person who kept such an animal was bound to keep 
it that it should do no damage ; (2) if pltf. with 
knowledge that the bear was there put herself in a 
position to receive the injury, she could not recover. 
— Besozzi v. Harris (1858), 1 F. & F. 92. 

242. Confined in cage — Contributory negli- 

gence.] — Pltf. was a visitor at defts.’ public pleasure 
gardens. Defts. there kept as an attraction a bear 
in a den, the front of which was protected by iron 
bars. Pltf. went to the iron bars t-o feed the bear, 
which thereupon put its paw through the bars A 
seized pltf.’s arm, causing him permanent injury : 
— Held: (1) defts. kept the bear at their peril, <fc 
it did not mat-tor whether they knew that it was 
savage or whether they were negligent or not. Sc if 


the boar caused injury to any one, defts. were liable 
(2) if pltf. was guilty of contributory negligence, 
defts. were entitled to a verdict. — Wyatt v. 
R08HERVILLE Gardens Co. (1886), 2 T. L. R. 282. 

243. Elephant — Natural propensity — Ignorance 
of owner] — In an action to recover damages for 
personal injuries sustained from an elephant ex- 
hibited by defts., the jury found that defts. did not 
know the elephant to be dangerous : — Held : defts. 
were liable, as the animal did not belong to a class 
which, according to the experience of mankind, is 
not dangerous to man, Sc the owner kept such an 
animal at his own risk, & his liability for damage 
done by it was not affected by his ignorance of its 
dangerous character. — Filburn v. People’s 
Palace & Aquarium Co., Ltd. (1890), 25 Q. B. D. 
258 ; 59 L. J. Q. B. 471 ; 55 J. P. 181 ; 38 W. R. 
706 ; 6 T. L. R. 402, C. A. 


Annotations : — Consd. Marlor r. Ball (1900), 16 T. L. R. 239, 
C. A. ; West v. Bristol Tram. Co., [1908] 2 K. B. 14, (\ A. ; 
Baker v. Snell, [19081 2 K. B. 825, C. A. Reid. Jones r. 
Lee (1911), 106 L. T. 123; Clinton r. Lyons, 11912] 3 
K. B. 198. Mentd. Harper v. Marcks (1894), 42 W. R. 
605 ; Norman v. G. W. Ry. Co., [1914] 2 K. B. 153. 

244. Zebra- Properly secured — Contributory neg- 
ligence.] — Deft, was the proprietor of pleasure 
grounds, in which lie kept zebras. The zebras were 
kept in a stable, each in a separate stall & properly 
tied up by a halter. Pltf., having paid for admission 
to the grounds, found the door of the stable open, 
& went in. Pie stroked one of the zebras, when the 
animal kicked out, & pltf. fell into the next stall, 
where another zebra bit his hand x—Held : ( 1 ) deft. 
kept the zebras, which were dangerous animals, at 
his peril, subject to this, that the person who com- 
plained of injury must not have brought the injury 
on himself ; (2) pltf. had done so by entering the 
stable & stroking the animal ; (3) defts. were not 
liable.-— Marlor r. Ball (1900), 10 T. L. R. 230, 
C. A. 


Annotation : - Reid. Norman r. (». W. Ry. Co., [1914] 2 
K. B. 153. 


B. Domestic Animals lenown to be Vicious. 

(a) In General. 

245. Vicious animals in general — Duty to keep 
under control — Criminal liability for failure so to do.] 

— R. v. Huggins, No. 238, ante. 

246. Bull known to be vicious — Improperly 
secured.] — In an action for an injury by a vicious 
bull, pltf. recovered, although it appeared that the 
bull was attracted by a cow, in a particular state, 
which pltf. was driving past the field in which the 
bull was, Ac that pltf. first- struck the bull on the 


O. L. R. 466 ; 4 O. W. N. 502 ; 10 
D. L. R. 143.— CAN. 

r. Boar — Duly of owner A — The 
owner of a boar is bound to secure it, & 
is responsible for any damage that may 
result from his precautions proving 
inadequate. — Hexnioan r. M’Vey 
(1882), 9 R. 411 ; 19 Sc. L. R. 334.— 
SCOT. 

241 i. Bear.] — A bear belonging to A. 
escaped from premises, the separate 
property of B., his wife, where it had 
been confined by A. without objection 
from B., & attacked & injured pltf. on 
a public street : — field : B. liable. — 
Shaw v. McCreary (1890), 19 O. R. 39. 
- CAN. 

s. Bull — Natural propensity — To 
attack other hulls.] — A bull, which was 
being herdod with other eattle by an 
old man & a boy, broke away from the 
herd, 8c after running a distance of 
about a mile 8c crossing two Btroams in 
spite of efforts by the herd boys to 
prevent it, attacked another bull, 
overthrew it & dislocated its hip. On 
previous occasions deft, 's bull had 
attacked animals belonging to transport 
riders, but there was no evidence of 


knowledge on the part of the owner that 
the attacking bull w r as of a savage 
nature: — Held; (1) the natural pro- 
pensity of a bull was to attack any 
strange bull coming into the neighbour- 
hood of its own herd, 8c it was the duty 
of the owner of the bull to prevent it 
from indulging in that natural pro- 
pensity at 1 he expense of others ; 
(2) the owner having failed in that duty 
was liable. — Lujoko v. Symmonds 
(1911), 32 N. L. 11. 326.— S. AF. 

.]— also, Nos. 246, 246 i., 

246 ii., p i 

243 i. Elephant — Liability of owner dr 
person in possession. ] — In India the 
elephant belongs to a dangerous class of 
animals, 8c a person who keeps an 
animal belonging to a class that is 
dangerous takes the risk of any damage 
It may do. The absolute liability of a 
person for any harm done by his animal 
independently of any intent or negligence 
on his part docs not depend on the 
manner or extent to which such animals 
are employed, but upon the nature of 
the class to which such animal belongs 
or the particular kind of mischief com- 
mitted. Liability for damage done by 


an elephant attaches to the owner of the 
elephant, as well as to a person in whoso 
possession the elephant happens to be 
when it commits such damage. — 
Vedapuratti v. Kappa n Nair (1912), 
I. L. R. 35 Mad. 708.— IND. 

t. Raccoon.] — A raccoon is an 
animal ferm natures, 8c a person who keeps 
ono in a town is liable in damages for 
any injury inflicted by it on a neigh- 
bour upon escaping from captivity, 
although the animal has been kept in 
deft.’s house for a long time 8c was sup- 
posed to have been tamo. — Andrew v. 
Kilgour (1910), 19 Man. L. R. 545 ; 
13 W. L. R. 608.— CAN. 

PART III. SECT. 2, SUB-SECT. 2.— 

B (a). 

246 I. Bull known to be vicious — Con- 
tributory negligence on part of person 
injured.] — M., who had on his farm a 
dangerous bull, advertised a sale of 
stock, etc., to take place on his farm, 
& F., a policeman, who had been for 
some time stationed in the district & 
had often visited the farm, attended. 
On the day of the sale, a board usually 
fixed to one of the gates at the entrance 
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head, to drive it away from the cow. Sernble : 
the owner of a vicious animal, after notice of its 
having done an injury, is bound to secure it at all 
events, & is liable in damages to a party subse- 
quently injured, if the mode he has adopted to 
secure it proves to be insufficient. — Blackman v. 
Simmons (1827), 3 C. & P. 138. 

247. Dog known to bite — Contributory negligence 
on part of person bitten.] — If a dog has once bitten 
a man, & the owner, having notice thereof, keeps 
the dog & lets it go about or lie at the door, an 
action will lie against him at the suit of a person 
who is bitten, though it happened by such person’s 
treading on the dog’s toes, for it was owing to his 
not hanging the dog on the first notice. The scienter 
is the gist of the action. — Smith v. Pklah (1747), 2 
Stra. 1264 ; 93 E. R. 1171. 

Annotations : — Consd. May v. Burdctt (UB46), 0 Q. B. 101 ; 
Charlwood r. Ureig (1851), 3 Car. & Kir. 40. Retd. Piggot 
v. Eastern Counties By. Co. (1840), 3 C. B. 220 ; Gething 
r. Morgan (1867), 20 L. T. O. S. 100. 

248. .] — In an action to recover 

damages for an injury received from deft.’s dog it 
appeared deft, kept the dog to protect his yard, ty- 
ing it up by day & letting it loose at night. Pltf. 
was deft.’s foreman & was injured at night, having 
gone into the yard after it was shut up for the 
night : — Held : (1) the animal had been properly 
kept in the circumstances, <fc the injury had arisen 
from pltf.’s own fault & want of caution ; (2) pltf. 


must be nonsuited. — Brock r. Copeland (1794), 1 
Esp. 203. 

Annotations: — Con*d. Deane v. Clayton (1817), 7 Taunt. 
489 ; Bird v. Holbrook (1828), 4 Bing. 628; Lowery v. 
Walker, (1910) 1 K. B. 173, O. A. Refd. Ilott v. Wilkes 
(1820), 3 B. & Aid. 304 ; Latham v. Johnson, (1913) 
1 K. B. 398, C. A. 

249. Kept for protection of premises — 

Placed in position dangerous to innocent persons.] — 

A man has a right to keep a fierce dog lor the pro- 
tection of his property, but he has no right to put 
the dog in such a situation, in the way of access to 
his house, that a person innocently coming for a 
lawful purpose may be injured by it. He has no 
right to place a dog so near to the door of his house 
that any person coming to ask for money or on 
other business might be bitten (Tindal, (’..!.). — 
March v . Blackburn (1830), 4 V. & P. 297 ; Mood. 
& M. 505. 

250. Failure to keep same off premises.] — 

In*an action against a party for keeping a dog ac- 
customed to bite mankind, it is not essential that 
t he dog should be his ; if he harbours the dog, or 
allows it to be at, & resort to, his premises, that is 
sufficient. As soon as he found that it was mis- 
chievous, it was deft.’s duty either to have de- 
stroyed the dog or to have sent it away (Loro 
Tentkrdex, (\.l.). — M’Konk v. Wood (1831), 5 
C. <fc P. 1. 

Annotation : — Consd. North v. Wood, [1914J 1 K. B. 029. 


to the farm, Sc having painted thereon 
“ Beware of tho Bull," was not vial bio. 
This bull was sold on the day of the 
auction, Sc when offered for sale M. 
said it was quiet ; this was overheard 
by F. After the sale the bull was 
passed into a field adjoining the stock- 
yard. .Shortly afterwards F., seeing 
some persons coming out of the garden, 
proceeded to cross the field in which the 
bull was, with the intention, as he said, 
of intercepting these people, when the 
bull caught him Sc tossed him : — Held : 
F. had wilfully incurred an unnecessary 
risk. Sc brought upon himself the in- 
juries which were inflicted upon him. Sc- 
he was not entitled to recover. - 
Forres r. McDonald (1872), 3 V. L. B. 
185. — AUS. 

246 A. Injury to person in charge 

of.] — The owner of an animal, e.g., a 
treacherous Sc dangerous bull, is liable in 
damages for an injury caused by it to 
a person who has voluntarily taken 
charge of it to lead it, if it be shown that 
a necessary Sc customary appliance for 
doing so, e.g., a staff for leading cattle, 
supplied by the owner, was not of 
sufficient, strength. If the person 
injured, before so taking charge of the 
animal, saw the appliance & declared it 
sufficient, the case is one of contributory 
negligence. Sc tho amount of damages 
payable by the owner will be reduced 
accordingly. — Grenier r. Wilson 
(1907), Q. H. 32 {8. C. 193. — CAN. 

a. Dog known to he vicious — Failure 
to secure. 1 — Deft, obtained from the 
police a dog known to be vicious & 
chained it up in his yard, but being left 
loose, it escaped & bit pltf. : — Held : 
deft, responsible as owner. — Rioux 
r. HKKLAN (1895), Q. B. 8 y. C. 520. 
— CAN. 

b. .] — A porter brought an 

action against tho occupier of a house, 
at which he had been delivering coals, 
alleging that he had received injuries 
through the occupier’s dog leaping 
upon another porter, who was working 
along with pursuer. Sc causing him to 
drop a piece of coal on pursuer’s foot, 
Sc that the dog was known by its owner 
to be of vicious Sc ferocious habits : — 
Held ; the action was relevant. — 
Fkaher v. Bell (1887), 14 R. 811 ; 24 
Sc. L. R. 583. — SCOT. 

o. Duty of owner to take effectual 

recautions.] — The owner of a dog, 
nown by him to be ferocious, is bound 


to take, not only reasonable, but 
effectual, precautions against its attack- 
ing the public, Sc. in the event of the 
precautions taken proving insufficient, 
he will be liable in damages to the 
injured person. — Burton r. Moowikad 
(1881 i, 8 B. 892 ; 18 Sc. L. B. BIO. — 

SCOT. 

d. Dog left with auctioneer.] 

— A dog, kuown to the owner to bo 
ferocious, wus put up for sale at an 
auction, but was not sold. The auc- 
tioneer requested the owner, who was 
present, to take the dog away. He did 
not do so at once. Sc t he dog was tied 
up to a wall of the auction mart, where 
he bit a boy who was passing : — Held : 
the custody of the dog had reverted to 
the owner, who was liable. — Rknwic'K 
r. Von Rotbkkc; (1875), 2 B. 855. — 
SCOT. 

e. - — — Kept as fighting dog cf’ allowed 
to be at large.] — In an action to recover 
damages from deft, on the ground that 
his dog had bitten pltf.’s child, it was 
proved that the dog was kept as a 
fighting dog. Sc was allowed to run at 
large & unmuzzled : — Held : exemplary 
damages would bo awarded.— Fahlar- 
peau r. Couture (1857), 2 L. C. J. 90. - 

f. Kept by wife with husband's 

consent — Liability of wife.]- — A wife, 
separate as to property, is liable lor 
damages caused by a vicious dog 
belonging to her husband. Sc harboured 
at the common domicil, which is her 
private property, particularly when it is 
proved that the dog was so harboured, 
not only without any objection or pro- 
test on her part, but with her full con- 
sent, and approval, notwithstanding that, 
she had full knowledge of the dangerous 
character of the dog. — Huoron r. 
8TATTON (1900), Q. R. 18 S. (\ 200. — 
CAN. 

g. .] — A wife separate 

as to property, tho owner of tho farm 
on which she lives with her husband, is 
liable for the damage caused by a dog 
that belongs to him, & that she allows 
to remain on her property. — Thkoret 
v. Allan (1913). Q. K. 43 S. C. 401.— 
CAN. 

h. Contributory negligence on 
part of person bitten.]- . who was in 
the habit of going to deft.’s house to 
deliver telegrams, went there, knowing 
that deft, ’s dogs were dangerous : — 


Held : this was insufficient proof of 
negligence on pltf.’s part, to prevent 
him from recovering damages, without 
deft, had induced him to go there. — 
Carbury r. Measures (1904), 4 S. K. 
N. 8. W. 509. 

l. .] — In un action of 

damages brought against t he ow ner of a 
dog for personal injuries caused by its 
biting pursuer, defender maintained 
that pursuer had been guilty of con- 
tributory negligence in that he. although 
the dog was unknown to him, had 
patted it : — Held : this did not amount 
to contributory negligence, Sc damages 
awarded. — Gordon r. Mackenzie, 
1 19 13 J y. C. 109; 50 Sc. L. li. 64; 
(1912), 2 8. L. T. 334.— SCOT. 

m. Dog known to be dangerous when 
tied up— Failure to secure adequately .] — 
Deft, tied his dog in a yard where he 
had a right of passage. Pltf. went on 
business into one of the houses facing 
the yard. Sc having entered the yard, 
believing that he could so without, 
danger, w T as bitten by the dog, which 
had succeeded in breaking his rope. 
The dog, although not vicious, was 
dangerous when tied up : — Held : deft, 
was responsible.— -Miller v. Bour- 
BONNIKHE (1896), Q. R. 9 8. C. 413. — 

247 i. Dog known to bite — Contributory 
negligence on part of person bitten .] — 
Pursuer, a pig-keeper, who was in the 
habit of calling at houses Sc collecting 
refuse for pigs, was severely bitten 
w’hile collecting refuse at defender’s 
house by his dog, which was known to 
both parties to have bitten several 
persons before. Pursuer had been 
admitted to the premises by defender's 
w ife, w ho, believing pursuer to have left, 
had let the dog out in the garden 
where pursuer was. The defence was 
that pursuer had been told that if she 
persisted in coming to the house she 
did so at her own risk: — Held: con- 
tributory negligence was not estab- 
lished, & deft, liable. — Smillie t\ Boyd 
(1886), 14 R. 150; 24 Sc. L. R. 148.— 
SCOT. 

247 iI. Child.] — Resp.’s 

son, aged thirteen, was provoking or ex- 
citing a bull-dog owned by applt,., 
when applt. ’s daughter, aged nineteen, 
opened the door & allowed the dog to 
fly at the child & bite him : — Held : 
applt. responsible. — B ernier t\ GEnE- 
REUX (1902), Q. R. 12 K. B. 24.— CAN. 
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251. Railway station.] — Pltf. was bit- 

ten by a stray dog at a railway station, while wait- 
ing for a train. It was proved that at 9 a.m. the 
dog flew at A tore the dress of another female on the 
platform A the co.’s servants then tried to remove 
it, that at 10.30 it attacked a cat in the signal-box 
near the station, A was then ejected by a porter, 
who saw no more of it, A reappeared at 10.40 on 
the platform, where it bit pltf . : — Held : no evi- 
dence to warrant a jury in finding that the co. had 
been guilty of any negligence in keeping the station 
reasonably safe for passengers. — S mith v. Great 
Eastern Ry. Co. (1866), L. R. 2 C. P. 4 ; 36 L. J. 
C. P. 22 ; 15 L. T. 246 ; 15 W. R. 131. 

Annotation : — Consd. North t\ Wood (1914), 83 L. J. K. B. 

587. 

252. Warning to person injured — No proof 

of contributory negligence.] — In an action for not 
sufficiently securing a fierce dog kept by deft., A by 
which pltf. was bitten, pltf. may recover, notwith- 
standing he had on a previous day been warned 
against going near the dog, if the jury think that 
the accident was not occasioned by pltf.’s own care- 
lessness A want of caution. — C urtis v. Mills 
(1833), 5 C. AF. 489. 

Annotation : — Consd. May v. Burdctt (1846), 16 L. J. Q. B. 

64. 


253. Allowing same to be at large in 
kitchen.] — Mansfield v. Baddeley, No. 263, post 

254 . Mischievous act of third party.] — The 

owner of a dog, known by him to be savage, 
intrusted it to the caro of a servant, who incited 
it to attack pltf., A thereupon the dog bit pltf., 
who brought an action agamst the owr^ \ u the 

« f° r ..4. ai ? ia £w. Tne cty. ct. judge having 
nonsuited pltf. : — Held; (1) the question whether 
the servant was acting within scope of his employ- 
ment ought to have been left to the jury ; (2) a 
person keeping an animal force natures, or an 
fj.nima.1 mansuetce naturae which is known to him to 
be savage, is answerable in damages for any harm 
done by the animal, even though the immediate 
cause of the injury is the intervening voluntary act 
of a third person ; (3) the action must go down for 
a new trial. — Baker v. Snell, [1908] 2 K. B. 825 ; 
77 L. J. K. B. 1090 ; 99 L. T. 753 ; 24 T. L. R. 811 ; 
52 Sol. Jo. 681 ; 21 Cox, C. C. 716, C. A. 


Annotations; — Refd. Lowery v. Walker (1909), 78 L. J. 

K. B. 874 ; Clinton r. Lyons, [1912] 3 K. B. 198. 

255. Dog known to attack other dogs — Allowing 
same to be at large — Property of & under sole 
control of defendant’s infant daughter.] — Deft.’s 
daughter, aged seventeen, was the owner of a dog, 
for which she took out a licence in her own name, A 
the food for which she paid for out of her own earn- 
ings, deft, consenting to the dog living in his house. 
The dog, which had previously attacked other 


dogs to the knowledge of deft. A his daughter 
whilst so kept, killed a valuable dog belonging to 
pltf. The cty. ct. judge found as a fact that the 
daughter had control of the dog : — - Held : as the 
daughter was of a sufficient age to A did exercise 
control over the dog, deft, was not liable for the loss 
of pitf.’s dog. — N orth v. Wood, [1914] 1 K. B. 629 ; 
83 L. J. K. B. 587 ; 110 L. T. 703 ; 30 T. L. R. 258. 

256. Horse known to be unruly — Breaking same 
In, in public place.} — If a man has an unruly horse 
in his stable & leaves open the stable door whereby 
the horse goes forth A does mischief , an action lies 
against the master. 

In an action on the case for that defts. in Lin- 
coln’s Inn Fields, a place which people frequented 
for their business, brought a coach with two un- 
governable horses A negligently drove them to 
make them tractable A fit them for a coach, A the 
horses because of t$ieir ferocity, being not to be 
managed, ran upon pltf. A hurt & grievously 
wounded him, defts. were found guilty, but in 
arrest of judgment it was argued that no sciern had 
been laid of the horses being unruly, but e contra 
that the horses were ungovernable : — Held ; it was 
defts.’ fault to bring a wild horse into such a place. 
— Michell (Michael) v. Allestry (1070), 3 Keb. 
650 ; 2 Lev. 172 ; 84 E. R. 932 ; sub nom . Mitchil 
v. Alestree, 1 Vent. 295. 

Annotations Distd. Manzoni r. Douglas (1880), 6 Q. B. D. 

145. Refd. Perkins r. Smith (1752), Say. 40; Scott r. 

Shepherd (1773), 2 Wm. Bl. 892 ; Piggot. v. Eastern 

Counties Ry. Co. (1846), 3 C. B. 229. Mentd. Bush v. 

Stoinman (1799), 1 Bos. & P. 404 ; t>. Crickett 

(1800), 1 East, 106; Leame x. Bray (1803), 3 East, 593 ; 

Whitamoro v. Waterhouse (1830), 4 C. & T. 383 ; Lyons r. 

Martin {V838), 3 Nev. & P. K. B. 509 ; Hammack v. 

White (1862), 31 L. J. C. P. 129. 

257. Horse knowQ to be vicious — Allowing same 
on common.] — Prisoner turned a vicious horse upon 
a common on which he had a right of pasture. lie 
knew that the horse had kicked A injured several 
persons A also that the public were in the habit of 
frequenting the common. A child, which had 
strayed a short distance from one of the paths 
which intersected the common, was kicked by the 
horse A killed : — Held : prisoner was properly 
convicted of causing the death of the child by his 
culpable negligence. — R. v, Dant (1805), Lo. A Oa. 
507 ; 0 New Rep. 72 ; 34 L. ,T. M. C. 119 ; 12 L. T. 
390 ; 29 J. P. 359 ; 11 Jur. N. S. 549 ; 13 W. R. 
003 ; 10 Cox, C. C. 102, C. C. R. 

Annotation : — Distd. Lowery v. Walker (1909), 79 L. J. K. B. 

297, C. A. 

258. Allowed to bite when in charge of 
groom.] — Deft., a trainer, kept in his stables a 
horse, the property of a third party, who paid him 
on that account a weekly sum. Deft, knew the 
horse was accustomed to bite. While being taken 
from deft.’s stables to a railway station, in charge 
of one of deft.’s grooms, but by order of the owner. 


257 i. Horse known to be vicious — 
Duty of owner . ] — Deft.’s horse leaped 
over Into a securely enclosed field of 
pltf. & seriously injured one of his 
horses. Deft, was aware of his horse s 
vicious propensities : — Held : deft, lia* 
ble. — Leyden v. Cobam (1877), 3 
V. L. R. 94.— AUS. 

257 ii. .1 — Pltf. in trying to 

K rotect his horse was bitten by deft, s 
orse, which deft, had let loose as was his 
wont. The jury found that the horse 
was a vicious animal & bit pltf., but 
that deft, was not guilty of negligence : — 
Held : If the horse was a vicious 
animal A that fact was known to deft., 
deft, was liable, notwithstanding that he 
was not guilty of negligence. —Ganda 
Singh v. Chuni Lal Shaha (1915), 19 
C. W. N. 916.— IND. 

257 Hi. Allowing same on land 


open to public.] — The owner of ahorse, 
which he knows to be vicious, is liable 
for injuries inflicted by it wliiie upon 
the owner’s land whioh is open to the 
j public. The owner la also liable though 
he does not know the horse to be 
vicious, if he turn it loose to go on 
such open laud, in so negligent a manner 
as to endanger the safety of persons 
passing across it. — Southall v. Jones 
(1879) 5 V. L. R. 402.— AUS. 

257 iv. Omission to muzzle .] — 

The owner of a vicious horse is respon- 
sible for injuries from a bite of the horse, 
whioh he should have caused to be 
muzzled. — Matte v. Meldrum 
Brothers Co. (1908), Q. R. 33 S. C. 
396.— CAN. 

n. Ram known to be mischievous — 
Liability of persons other than owner. J — 
A person who keeps about his premises, 
A to a certain extent under his control. 


a domesticated ram which ho knows 
to be mischievous is answerable for 
injuries done by it, oven though he bo 
not its owner. — Dawson v . Warren 
(1884), 2 N. Z. L. R. 255.— N.Z. 

o. Stallion .] — It is not necessary to 
prove scienter in an action against a 
blacksmith for damages to a horse 
received from the kick of a stallion, 
while both animals were in his posses- 
sion for the purpose of being shod, tho 
act of ’4ie blacksmith in leading the 
horse within reach of the stallion's 
hind feet without taking precaution to 
avoid danger constituting negligence, it 
being common knowledge to persons 
accustomed to horses that stallions, 
although iu a sense domestic animals, 
are dangerous.— L ayzell v. Proctor 
(1914), 30 W. L. R. 121 ; 7 W. W. R. 
916.— CAN. 
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it bit pltf . s — Held : deft, was liable, as he had con- 
trol of the horse. — Walker v. Hall (1876), 40 
J. P. 456. 

(b) Where the Person injured is a Trespasser . 

259. Bull — Known to be dangerous.] — Pltf. hav- 
ing been injured by a bull, known to deft, to be dan- 
gerous : — Semble : if at the time he had been going 
where he had no right- to go, it would have been an 
answer to the action (Tindal, 0. J.). — Blackman v. 
Simmons (1827), 3 0. & P. 138. 

260. Natural propensity o t — Trespasser 

wearing red.] — Semble : if a bull be in an enclosed 
field & a party wearing red enter it without permis- 
sion, the owner of the bull would not be liable, not- 
withstanding evidence of scienter as to the bull’s 
propensity to attack persons wearing red (Alder- 
son, B.). — Hudson v. Roberts (1851), 20 L. J. Ex. 
299. 

Annotations : — Consd. Clinton v. Lyons, [19121 3 K. B."198. 
Reid. Cooke v. Waring (1863), 2 H. & C. 332 ; Cox v. 
Burbidge (1863), 13 C. B. N. S. 430. Mentd. Applobee v. 
Percy (1874), L. R. 9 C. P. G47 ; Hadwell v. Righton (1907), 
76 L. J. K. B. 891. 

261. Horse known to be vicious — Allowing same 
In field which public habitually crossed.] — Resp. 
owned a savage horse, which to his knowledge was 
dangerous to mankind. Without giving any warn- 
ing, he put it into a field of which he was the 
occupier, but which, as he knew, the public were in 
the habit of crossing without leave on their way 
to a railway station. Applt. in crossing the field 
was attacked, bitten, & stamped on by the horse. 
The cty. ct. judge found as a fact that resp. was 
guilty of negligence in putting a horse, which he 
knew to be habitually savage, in a field crossed bv 
the public : — Held : ( 1 ) the effect of the judge’s find- 
ing being that applt. was in the field without express 
leave but with the permission of resp., applt. was 
entitled to recover ; (2) having acquiesced in the 
public crossing the ground, resp. was bound to take 
the ordinary precautions to prevent persons going 
into a dangerous place where he knew they were 
going.— -Lowery v. Walker, [1911] A. C. 10 ; 80 
L. J. K. B. 138 ; 103 L. T. 674 ; 27 T. L. R. 83 ; 
55 Sol. Jo. 02, H. L. 

Annotations : — Consd. Grand Trunk Ry. Co. of Canada v, 
Barnett, [1911] A. C. 361, P. C. ; Latham v. Johuson, 
11913] 1 K. B. 398, C. A. Consd. & Distd. Pritchard v. 
Torkington (1914), 7 B. W. C. C. 719, O. A. Held. Clinton 
v. Lyons, (19121 3 K. B. 198 ; Norman v. G. W. Ry. Co., 
[1914] 2 K. B. 153; Braekley v . Mid. Ry. Co. (1916), 
80 J. P. 369, C. A. ; Ilay ward v. Drury Lane Theatre & 
Mohs* Empires, [1917] 2 K. B. 899, C. A. Mentd. Mowlem 
v. Dunne, [1912] 2 K. B. 136, C. A. ; Tofts v. Pearl Life 


Assco. (1913), 110 L. T. 190; Wilson, Sons v. Barry Ry. 

Co. (1916), 116 L. T. 71, C. A. 

262. Dog kept in private yard — Warning by 
notice board.] — A party, who is bitten by a dog, in 
consequence of being himself in the owner’s land on 
which he is not entitled to go, can maintain no 
action for the injury ; nor if the injury arises from 
his own carelessness, with knowledge of the danger. 
But if he has no means of knowing the danger, & is 
not otherwise in fault, he may recover, although the 
owner has attempted to give notice : therefore, it 
is no answer to such an action that a printed notice 
was put up, if it appears that pltf. could not read. — 
Sarch v . Blackburn (1830), 4 C. & P. 297 ; Mood. 
& M. 505. 

(c) Injuries to Servants. 

263. Ferocious dog — Risks of service.] — Pltf. 

was employed by dolt, as a dressmaker. It was no 
part of her duty to go down into the kitchen, but on 
one occasion she went down there at the request of 
deft, to fetch something up. As she was leaving 
the kitchen a savage dog, which was generally tied 
up, rushed from under the table & bit her leg. 
Pltf. was aware that a dog of this kind was kept on 
the premises. The cty. ct. judge nonsuited pltf. on 
the ground that as pltf. was a servant, & knew the 
disposition of the dog, no action was maintainable : 
— Held : (1 ) this was a case of a savage dog known 
to be vicious, &> which had before bitten persons, 
being suffered to be at large ; (2) the nonsuit was 
wrong, as the risk was not incidental to the service, 
<fc there was evidence to go to the jury of the 
liability of deft, for the injury sustained by pltf. 
through the former’s negligence. — Mansfield t?. 
Baddeley (1876), 34 L. T. 696 ; 40 J. P. 646. 

264. Vicious horse — Horse as “ plant ” — Vice 
as “ defect 99 — Employers Liability Act, 1880 
(c. 42).] — In an action to recover compensation 
under the above Act, it appeared that pltf. was in 
the employment of deft., a wharfinger, &, for the 
purposes of his business, the owner of carts & horses. 
It was pltf .’s duty to drive the carts & to load & un- 
load the goods which were carried in them. Among 
the horses was one vicious & unfit to be driven even 
by a careful driver. Pltf. objected to drive it & 
told the stable foreman that it was unfit to be 
driven, to 'which he replied that pltf. must go on 
driving it, & if any accident happened, his employer 
would be responsible. Pltf. continued to drive the 
horse, & while sitting on his proper place in the cart 
was kicked by the animal, & his leg was broken : — 
Held: (1) the horse which injured pltf. was 
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B. (b). 

p. Dog — Stepping from road to avoid 
mud.] — In an action of damages for 
having been bitten by deft. 'a dog, deft. 

K lod trespass, 6c that the person 
n was on deft. ’a land at the time : — 
Held : aa she had only stepped out of 
the road & walked near dert.’s barn to 
escape from the mud, there was no 
trespass, the animu* being wanting. — 
Dandurand v. Pinson ne Ault (1851), 
7 L. C. J. 131.— CAN. 

262 i. Dog kept in private yard — Warn * 
ing by notice board — Injured party unaJAe 
to read.] — Pltf., a carter, having delivered 
packages to deft., went into the latter‘8 
stable, to satisfy a call of nature, 8c was 
bitten by a vicious dog whioh deft, had 
shut up thero. Deft., although he had 
not barred the door of his stable, had 
affixed there a warning of the danger 
from the dog, but pltf., who entered 
without permission, could not read : — 
Held : deft, not responsible. — P rud- 
hommk v. Vincent (1896), Q. R. H 
8. C. 27.— CAN. 

262 if. Special warning.] — Deft. 

kept a dog in a yard , closed on all sides, 
& to whioh the public was not admitted. 

J.— vol. ii. 


Pltf., although specially warned by 
deft. 's manager that the place was for- 
bidden to the public, nevertheless 
entored the yard without permission, 
there being no business to justify his 
going there, Sc was bitten by the dog 
which was chained up :—IIcld : the 
accident was due entirely to pltf. \s 
imprudence. — M ajnvillk & Hutchins 
(1887), 31 L. O. J. 59.— CAN. 

PART III. SECT. 2, SUB-SECT 2.— 

B. (o). 

263 i. Ferocious dog — Risks of service.] 
— Pltf. was employed by deft, in his 
bakery, 6c after his duties were over, 
proceeded to leave deft.’s premises, 6c 
in doing so had to traverse deft, ’s yard, 
in which was a dog at large, known to 
bo ferocious & disposed to bite. The 
other workmeu before leaving the 
bakery warned pltf. of the character of 
the dog, 8c that he had better not leave 
until he was chained up. Pltf. loft the 
bakery & wlillo traversing the yard was 
bitten by the dog : — Held : as pltf. was 
engaged in the business of his master 
6c there was no provocation on his part 
of the dog, ho was entitled to damages. — 
Auprix v. Lafleur (1880), 15 L. C. J. 
251. — CAN, 


263 ii. Contributory negli- 

gence on part of person bitten.] — A work- 
man umieoessarll v went within reueh of a 
dog belonging to his employers, & known 
by them fo be of a vicious disposition, 
which was chained to a kennel in the 
work yard. Ho was bitten by the 
dog . — Held : he was not entitled to 
damages, as the injury was duo solely to 
his own negligence. — Daly v. Arrol 
Brothers (1886), 14 R. 154 ; 24 

8c. L. 11. 150.— SCOT. 

264 i. Vicious horse — Disposition well 
known to servant .) — A servant in the 
course of his duties was kicked by a 
horse belonging to his master. The 
servant well kuew from experience the 
animal's habits 8c disposition. Sc had 
t aken the horse voluntarily without any 
constraint on the part of the master : — 
Held : master not liable. — Brosseau 
v. Boulanger (1894), Q. R. 6 S. C. 75. — 
CAN. 

264 ii Horse as “plant ” — Em- 

ployers Liability Act , 1880 (c. 42).] — 
A stableman was ordered by his master 
to tie up a horse which had got loose 
in the stall. While doing so he was 
bitten by the horse 8c severely injured : 
— Held : a horse used by a carting con- 

R 
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Animals. 


Sect. 2.- 2, 

“ plant ’* used in deft.’s business & the vice in it was 
a 1 defect ” in the condition of such plant within 
s. 1 of the above Act ; (2) upon the facts a jury 
might find deft, liable, for there was evidence of 
negligence on the part of his foreman & the circum- 
stances did not conclusively show that the risk was 
voluntarily incurred by pltf. — Yarmouth v. 
France (1887), 19 Q. B. D. 647 ; 57 L. J. Q. B. 7 ; 
30 W. B. 281 ; 4 T. L. B. 1. 


Annotations : — Consd. Amos v. Duffy (1890), G T. L. R. 339, 
C. A. Distd. (1) London & Eastern Counties Loan & Dis- 
count Co. v. Crcasey, [1897] 1 Q. B. 768, C. A. ; (1) Re 
Squier (Yeasy (1 897 ), 41 Sol. Jo. 243. Consd. (1) Thompson 
v. City Glass Bottle Co., [1901 )2K.B. 483. Reid. Osborne 
v. L. & N. W. By. Co. (1 888), 21 Q. B. 1). 220 ; Thrussell t». 
nandyside (1888), 20 Q. B. D. 359 ; Walsh v. Whiteley 
(1888), 21 Q. B. D. 371 ; Sanders v. Barker (1890), 6 
T. L. R. 324; Smith v'. Baker, [18911 A. C. 325. Mentd. 
Mcmbcry r. G. W. By. Co. (1888), 4 T. L. R. 265 ; Bound 
v, Lawrence (1891), 60 L. J. M. 0. 137 ; Hunt i\ G. N. Ky. 
Co., 11891] 1 Q. B. 601 ; Corbett v. Pearce, [1904] 2 K. B. 
422 ; Smith v. Associated Omnibus Co. (1907), 96 L. T. 
675. 


& that they had frequently attacked men. Senible : 
an averment that the dogs were of a ferocious & 
mischievous disposition would be sufficient in an 
action brought for an injury to pltf.’s sheep, with- 
out alleging specifically that they were accustomed 
to bite & worry sheep. — Hartley v, Harriman 
(1818), 1 B. & Aid. 620 ; 106 E. B. 228. 

Annotations : — Consd. Gething v. Morgan (1857), Saund. & M. 
192 ; Osborne v. Chocqueel, [1896] 2 Q. B. 109. 

267. .] — In case for injury done to 

pltf.’s sheep by a ferocious dog kept by deft., he 
knowing it to be of ferocious & mischievous disposi- 
tion, “ not guilty,” puts in issue the ferocity or the 
dog & the scienter , those matters forming the sub- 
stance of the charge. The allegation of duty in 
deft, to use due & reasonable care & precaution in 
keeping the animal is an immaterial allegation. — 
Card v, Case (1848), 5 C. B. 622 ; 17 L. J. C. P. 
124 ; 10 L. T. O. S. 416 ; 12 Jur. 247 ; 130 E. B. 
1022. 

Annotation : — Mentd. Kenrick v. Homer (1857), 20 L. J. Q. B. 
214. 


* ( d ) Averment and Proof of S denier, 

265. What must be averred — Dog worrying sheep.] 

— Action on the case, for that deft, knowingly kept 
a certain dog accustomed to bite sheep. Assign- 
ment for error that the declaration was bad because 
it did not show that deft. “ knowing the dog to be 
accustomed to bite sheep, knowingly kept it,” for 
it might be that he knowingly kept the dog & yet 
knew not that he was used to worry sheep ; — Held : 
the declaration was bad, & a rule nisi given to 
reverse judgment. — Kinnion v, Davies (1637), Cro. 
Car. 487 ; 79 E. B. 1021. 

Annotation : — Consd. Cropper v. Mathews (1658), 2 Sid. 127. 

266. -.] — An averment in a declaration 
that deft.’s dogs were accustomed to worry & bite 
sheep & lambs is not supported by proof that the 
dogs were of a ferocious & mischievous disposition, 


268. .] — A foxhound belonging to F. 

went into O.’s field, & worried O.’s sheep. O. sued 
F. for the damage, but did not aver that the dog wa« 
of vicious propensities which were known to F. & 
that F. negligently allowed it to be at large : — 
Held : this allegation was easential to the right to 
recover. 

Blame can only attach to the owner of a dog 
when, after having ascertained that the animal has 
propensities not generally belonging to his race, he 
omits to take proper precautions to protect the 
public against the ill consequences of those anoma- 
lous habits. — F leeming v. Orr (1855), 2 Macq. 14 ; 
25 L. T. O. S. 73 ; 19 J. P. 277, H. I,. 

269. Dog biting men — Meaning of “ know- 

ingly."] — Declaration that deft, did knowingly 
retain & keep a bitch accustomed to bite men : — 
Held : “ knowingly ” ought to be referred to deft.’s 
knowledge of the dog’s habit of biting, & not merely 


tractor in hie business was " plant ’* 
within s. 1 of the above Act, but, the 
horse being vicious to pursuer's know- 
ledge, his action for damages was 
irrelevant. — F raser v. Hood (1887), 
15 R. 178 ; 25 Sc. L. R. 164.— SCOT. 

264 iii. Infant employed casually .1 

— Pursuer averred that his son, aged 
twelve, was occasionally employed by 
defender & was ordered by him to help 
In yoking horses to a threshing machine 
driven by horse power, 8c to yoke a 
certain horse to a beam, for which pur- 
pose it was necessary to stoop between 
the horse’s heels & the beam ; that in 
performing this operation the boy was 
killed by a kick from the horse ; that 
defender knew the horse was addicted 
to kicking ; that defender in ordering 
deceased to yoke the horse was negligent, 
& deceased was killed owing to de- 
fender’s negligence :■ — Held : pursuer’s 
averment of negligence though in 
general terms was relevant, 8c issue 
approved. — C lkllanp r. Robb, [1911] 
K. O. 253 ; 48 Sc. L. R. 205 ; (1910) 2 

S. L. T. 407.— SCOT. 

PART III. SECT. 2, SUB-SECT. 2.— 
B. (d). 

266 i. What must he averred — Dog 
worrying sheep.] — A declaration in tres- 
pass alleged that deft, wrongfully & in- 
juriously kept a dog, well knowing that 
the dog was accustomed to hunt, chase, 
bite, worry, & kill sheep & lambs, which 
dog did hunt, chase, bite, & worry 
divers of pltf. *s sheep & lambs, by means 
whereof divers of them died ; — Held : 
the declaration was good, although it 
did not in direct terms aver that the dog 
was vicious. 

A declaration averred that deft, was 
possessed of a dog which was very fierce, 
wild, 8c savage, 8c that he had the care. 


government-, management, & direction 
of the dog, yet so badly, negligently. & | 
carelessly managed & conducted him- 
self in that behalf, & so badly, etc., 
managed the dog, & look so little care 
of it, that for want of due care & 
conduct, & through his mere default & 
negligence, & for no other cause whatso- 
ever, the dog did hunt, bite, & worry 
divers sheep & lambs of pltf., by means 
whereof divers of them died ; — Held : 
a dog not being an animal feres natures , 
the declaration was bad for want of a 
scienter . — Kelly v. Wade (1848), 12 
1. L. K. 424.— IR. 

266 ii. .] — Semite: in an 

action under 26 & 27 Viet. c. 100, s. 1, it 
is necessary for pursuer to aver fault on 
the part of the owner of the dog. — 
Murray r. Brown & Forteous (1881), 
19 Sc. L. R. 253.— SCOT. 

269 I. Dog biting — Dog Act, 1884, 

s. 20.] — In an action at common law in 
the Supreme Cl. to recover damages in 
rcRpect of injuries inflicted by a dog, it 
is still necessary to allege scienter , the 
above sect, applying only to proceedings 
before justices for a penalty, or to re- 
cover compensation for the actual 
damage done. — L ank v, Casey (1886), 
12 V. L. R. 380.— AUS. 

q. Vicious dog — Disturbance of 

right of way.] — In an action for dis- 
turbance of a right of way, tho plaint 
Btatcd that “ deft, wrongfully 8c in- 
juriously kept & continued to keep a 
| certain vicious & dangerous dog upon 
I his lands & close to the way, so that 
pltf. & his family, etc., could not safely 
or securely, or without dread or appre- 
hension, pass or repass along such way, 
whereby pltf, was greatly disturbed in 
the use of same ” : — Held : bad, for not 
averring that deft, knew that the dog 


was of a vicious & mischievous nature, or 
that he kept it upon the way or in such 
circumstances as to cause reasonable 
danger or apprehension in the user of 
the way. — Grainger v. Finlay (1858), 
7 I. C. L. R. 417 ; 3 Ir. Jur. N. S. 175.— 
IR. 

r. Vicious horse.] — A summons 

& plaint averred that deft, was pos- 
sessed of a vicious horse knowing it to 
be vicious, & knowing that by reason 
of its viciousne.se it could not be ridden 
along a public highway without great 
danger, & that deft, negligently, by his 
servant, rode the horse, whereby the 
horse kicked : — Held : bad for duplicity, 
as there were therein contained two 
causes of action — namely, the riding of 
a vicious horse knowing it. to be vicious, 
& negligence. — R edmond v. Clarke 
(1870), 4 C. L. 316; 4 I. L. T. Jo. 475. 


b. At large.] — Declaration 

that deft, was possessed of a wild, 
vicious, 8c mischievous horse, & it was 
unsafe & improper to permit the horse 
to go or run at large on any public high- 
way, yet deft, wrongfully & negligently 
permitted & suffered the horse, so being 
vicious, etc., to go at large on the public 
highway, where pltf. then lawfully was, 
whereby the horse ran at & jumped upon 
ltt, & broke his leg : — Held : bad, for 
nowledgo of the animal’s nature was 
not -averred, & the allowing it to be at 
largo on the highway was not a breach 
of any duty due from deft, to pltf. — 
Chase v. McDonald (1875), 25 O. P. 
129.— CAN. 

t. Cow injuring horse.] — In an 

action of trespass for an injury to 
pltf. *s horse by deft.’s cow; — Held: 
the declaration was bad for not alleging 
negligence or knowledge of vice . — 
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to the retaining Sc keeping it, otherwise the word 
would be surplusage. — C ropper v. Matthews 
( 1069), 2 Sid. 127 ; 82 E. R. 1293. 

270. Horse biting mare.] — A declaration for 

keeping deft. ’s horse so negligently that it broke 

ltf.’s close Sc bit his mares must allege a scienter . — 
CETCHET V . Eltham (1081), 1 Freem. K. B. 534 ; 
89 E. R. 400. 

271. Bull running at men.] — Pltf. declared 

that deft, kept a bull that used to run at men, but 
did not say sciens or scienter , etc. : — Held : ill after 
verdict, f or the action would not lie unless the owner 
knew of this quality, Sc it could not be intended this 
was proved at the trial, for pltf. need not prove 
more than was in his declaration, Sc judgment for 
pltf. arrested. — B uxenttnk v. Sharp (1096), 3 Salk. 
12 ; 91 E. R. 001 ; sub nom. Bayntine v . Sharp, 
1 Lut. 90. 

Annotations : — Distd. Jenkins v. Turner (1695), 1 Ld. Raym. 

109. Apld. R. v . Alderton (1756), Say. 280 ; JackBon v. 

Peeked (1813), 1 M. & S. 234. Consd. May v. Burdett 

(1846), 10 Jur. 692. Mentd. Plggol v. Eastern (bounties 

lly. Co. (1846), 3 O. B. 229 ; Smith v. Cooko (1875), 24 

W. R. 206. 

272. Boar biting mare.] — If a man keeps an 
animal after it has within his knowledge done any 
mischief, if it afterwards does any other mischief 
though of a different kind, an action will lie against 
him. In such action pltf. ought to state the par- 
ticular mischief the animal had done before. But 
if he merely states that deft, kept a boar (or other 
animal, not by nature used to bite any other 
animal) which he knew was accustomed to bite 
animals, no objection can be taken after verdict. — 
.Tenkins v . Turner (1090), 1 Ld. Raym. 109 ; 2 
Salk. 002 ; 91 E. R. 909. 

Annotations : — Consd. Jackson v. Peskcd (1813), 1 M. & S. 

234. Apld. Hurtley t\ Ilarrimun (1817) Holt, N. P. 617. 

273. Ram butting men.] — A declaration in 

case stated that deft, wrongfully Sc injuriously kept 
a ram, well knowing that it was prone Sc accus- 
tomed to attack, butt, <fc injure mankind, Sc that the 
ram, while deft, so kept same, attacked, butted, & 
threw down, & thereby hurt pltf. On motion in 
arrest of judgment : — Held : the declaration was 
sufficient, without averring that deft, negligently 
kept the ram. 


There is no distinction between the case of an 
animal which breaks through the tameness of its 
nature Sc is fierce Sc known by the owner to be so, 
Sc one which is ferae natures (Alderson, B.).~ 
Jackson v. Smithson (1840), 15 M. Sc W. 503 ; 4 
Dow. Sc L. 45 ; 15 L. J. Ex. 311 ; 7 L. T. O. S. 231 ; 
153 E. R. 973. 

Annotations ; — Folld. Card v. Case (1 848), 5 C. B. 622- 
Consd. Smith v. Cook (1875), 1 Q. B. 1). 79. Apld. Bake 

v. Snell, 119081 2 K. B. 825, C. A. Refd. Cox v . Bur bid# 3 
(1863), 13 C. B. N. S. 430. 

274. What must be proved — Dog doing mischief.] 

— An action will not lie against a man for miscliief 
done by his dog, unless he knew that it had done 
mischief before or was of a mischievous nature, 
though the dog was a mongrel mastiff Sc permitted 
to go at large without a muzzle. — Mason v. Keel- 
ing (1099), 1 Ld. Raym. 000 ; 12 Mod. Rep. 332 ; 
91 E. R. 1305. 

Annotations: — Consd. May v. Burdett (1846), 9 Q. B. 101 ; 
Cox v. Burbidge (1863), 13 C. N. B. S. 430. Folld. Sanders 
v. Toape &; Swan (1884), 51 L. T. 263. Retd* Read v. 
Edward (1864), 17 C. B. N. S. 245. Mentd. Filbum v. 
People’s Palace & Aquarium Co. (1890), 25 Q. B. 1). 258, 
C. A. 

275 , Horse straying on road kicking child.] — 

A person lawfully upon the highway, being kicked 
by a horse which had strayed there, cannot main- 
tain an action against the owner of the horse, t-hero 
being no evidence of any negligence on his part. 
SemJ)le : negligence must be affirmatively proved 
in such a case, the ordinary rule being that the 
owner of an animal mansuetce naturae is not liable 
for mischief done by it, unless it be shown that the 
animal had a vicious propensity to commit the 
mischief complained of Sc that the owner was aware 
of it. — Cox v. Burbidge (1803), 13 0. B. N. 8. 430 ; 
1 New Rep. 238 ; 32 L. J. C. P. 89 ; 9 Jur. N. 8. 
970 ; 11 W. R. 435 ; 143 E. IL 171. 

Annotations: — Distd. Leo v. Riley (1865), 18 C. B. N. S. 
722. Consd. Ohilde. Hoarn (1874), L. R. 9 Exch. 176. 
Apprvd. Smith v. Cook (1875), 33 L. T. 722. Apld. Had- 
wefl v. Righton , (1907J 2 K. B. 345. Distd. Higgins v. 
Searic (1908), 72 J. P. 449. Apld. Higgins v. Searlc (1909), 
100 L. T. 280, C. A. ; Joiicb v . Loo (1911), 106 L. T. 123 ; 
Ellis v. Lanyard (1911), 106 L. T. 51, C. A. Folld. Bradley 
v. Wallaces & Thompson McKay, [1913] 3 K. B. 629, C. A. ; 
Heath's Garage v. Hodges, [19161 1 K. B. 206. Consd. 
Heath’s Garage v. Hodges, [1916] 2 K. B. 37 0, C. A. ; Theyor 


Elliott v. Doak (1903), 36 N. B. It. 
328.— CAN. 

w. TV hat mast be proved — Dog biting — 

Dog Act , 1884, No. 809, s. 20.1 — In an 
action at common law in the Supreme 
Cfc. to recover dam ages in respect of 
injuries inflicted by a dog, it is still 
necessary to prove scienter , the above 
sect, applying only to proceedings before 
justices for a penalty, or to recover 
compensation for the actual damage 
done. — Lank v. Casey (1886), 12 

V. L. R. 380. — AUS. 

x. Dog biting child.] — In an 

action for damages caused to an infant 
by the bite of a dog * — Held : it was not 
incumbent on pltf. to prove the dog was 
a vicious dog. — Hades v. Kdmundson 
(1901), 21 C. L. T. 441.— CAN. 

y. — A dog tied up to a 
wall of an auction mart bit a chiid who 
was passing : — Held : to render the 
owner liable it was not necessary to 
prove that the dog over bit any person 
before, but it was enough to show that 
tho owner had some reason to believe 
the animal might do mischief in the 
circumstances in which it was placed. — 
Renwick v. Von Rotberg (1875), 2 R. 
855.— SCOT. 

z. .1 — Action to recover 

damages for the death of a cliild, bitten 
by a dog belonging to defender. Pur- 
suer averred that the child died from 
shock in consequence of the injuries 
Inflicted by the dog, & that the dog was 


known to defonder to bo vicious & to 
have bitten & attacked other persons on 
previous occasions, two instances being 
specified. Tho sheriff having allowed 
pursuer to amend his record by adding 
the averment that the child’s death was 
caused by “ shock or cerebral menin- 
gitis,” & found that it was known to 
defender that the dog had bitten 
children on two previous occasions, 
& awarded damages : — Held : (l) the 

sheriff was right in allowing the amend- 
ment of tho record : (2) it was not 

necessary for pursuer to prove that the 
dog was a vicious animal. — M* Donald 
v. Smellik (1903), 11 S. L. T. 140; 2 
F. 955 ; 40 Sc. L. R. 702.— SCOT. 

a. Dog worrying sheep. 1 — 

Semble : in an action under 26 & 27 
Viet. c. 100, s. 1, it is necessary for 
pursuer to provo fault on the part of 
the owner of the dog. —Murray v. 
Brown & Porteous (1881), 19 Sc. L. R. 
253.— SCOT. 

b. Dog injuring cyclist. 1 — A dog 

belonging to defender, or for which he 
was responsible, having come suddenly , 
from behind defender’s wagonette, | 
which it was accompanying, passed in 
front of pursuer, who was cycling past 
the wagonette, causing her to fall, 
receiving injury. Pursuer failed to 
prove that the dog was vicious, but 
thero was ovidonce that it was frolic- 
some, being about ten months old, 
though it had not thereby ever before 
caused any trouble ; — Held : there being 
no 8dentia of evil propensity defender 


was not liable. — Milligan v. Hen- 
derson (1915), 52 Sc. L. R. 813.— SCOT. 

c. What defendant may prove — Dog 
biting— Dog Act , 1884, No. 809, s. 20.1 — 

I In proceedings before justices under the 
! above sect., to recover compensation for 

1 actual damage sustained by being 
I attackod by a dog, evidence tendered 

by deft, is inadmissible to show that, the 
dog was of a quiet disposition, or that 
he was ignorant of the mischievous 
propensity of the animal. Proceedings 
under the above Act to recover a penalty 
must be taken by an information, pro- 
ceedings to recover compensation for 
actual damage by complaint. — R. v. 
Hare, Ex p. Schneider (1888), 14 
V. L. R. 89.— AUS. 

d. Mischievous Animals 

Act ( C . S. 1888, c. 5), s. 30.] — In an 
action for damages for injuries caused 
by the bite of a dog, the above sect, does 
not preclude deft, from showing the 
peaceful character of the dog, or his 
ignorance of Its vicious disposition, but 
only raises a rebuttable presumption 
against him. — Nkvill v. Laincj (1892), 

2 B. C. R. 100.— CAN. 

e. Effect of plea of payment .] — Pay- 
ment by defts., & acceptance by pltf. 
from them, of the sum awarded by a 
Dublin police magistrate to bo paid by 
defts. ’ servant, as amends for the injury 
occasioned by the servant’s neglect in 
permitting a dangorous bull of defts., 
which was under his charge, to gore 
pltf., is a good plea to an action therefor. 
— M‘Nulty v. Hope (1870), I. R. 4 C. L. 
377 ; 4 I, L. T. Jo. 739.— IR. 

R 2 
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Sect. 2. — Liabilities: Sub-sect. 2, B.(d), (e), (/) & 

v . Purnell, [19181 332 K. B. 333. Red!. Cooke r. Waring 
(1863), 32 L. J. Ex. 262; Holgate v. Bleazard, [1917] 
1 K. B. 443 ; Turner v. Coates, [19173 1 K. B. 670. Mentd. 
Bead v . Edwards (1864), 17 C. B. N. S. 245 ; Fletcher v. 
Hylands (1866), L. R. 1 Exch. 265 ; Giblin v. MoMullen 
(1868), L. It. 2 P. C. 317, C. A.; Ponting v. Noakes, 
[1894] 2 Q. B. 281, D. C. ; Whito v. Steadman, [19131 
3 K. B. 340 ; Charing Cross, West End Sc City Electricity 
Supply Co. i?. London Hydraulic Power Co. (1914), 83 
L. J. K. B. 1352, C. A . ; Miles v. Forest Rock Granite Co. 
(1918), 34 T. L. R. 500, C. A. 

( e ) Who may be Liable as Owner. 

See Nos. 250, 251, 255, ante. 

if) Where Notice to or Knowledge of Parties other 

than Owner sufficient. 

See Nos. 291 — 299, post. 

(g) Evidence of Scienter. 

276. Boar killing mare — Previous injury to a 
child.] — Deft, knowingly kept a boar accustomed 
to bite <te gash animals, & it struck & killed pltf.'s 
mare. The evidence was that the boar had pre- 
viously bitten a child of which deft, had notice. It 
was moved in arrest of judgment that the word 
“animals ” was too general & that the usage to bite 
must be the usage to bite same species as that of 
pltf.’s animal ; — Held : judgment must he for 
pltf. — Jenkins v. Turner (1090), 1 Ld. Raym. 109 ; 
2 Salk. 002 ; 91 E. R. 909. 

Annotations : — Consd. Jackson v. Peeked (1813), 1 M. &r S. 
234. Apld. Hartley v. llurrimuii (1817), Holt, N. P. 61 7. 

277. Bull attacking man — Admission by owner 
that red annoyed bull.] — In an action against the 
owner of a bull for an injury inflicted upon pltf. by 
the animal whilst it was being driven along a public 
highway, it appeared that pltf., who was passing 
along the road, wore a red handkerchief which 
irritated the animal & caused the attack upon him, 
& that after the accident deft, had said that the red 
handkerchief caused the injury as he knew that a 
bull would run at anything red : — Held : this was 
evidence to go to the jury in support of the aver- 
ment in the declaration that deft, had a knowledge 
of the mischievous propensities of the animal. — 


Hudson v. Roberts (1851), 6 Exch. 697 ; 20 L. J. 
Ex. 299 ; 17 L. T. O. S. 158 ; 155 E. R. 724. 

Annotations : — Consd. Cox v. Burbidge (1863), 13 C. B. N. S. 
430 ; Clinton v. Lyons, [1912] 3 K. B. 198. Retd. Cooke v. 
Waring (1863), 2 II. & C. 332 ; Applebee v. Percy (1874), 
L. R. 9 C. P. 047 ; Hadwell v. Righton (1907), 76 L. J. 
K. B. 891. 

278. Dog biting man — Previous biting on single 

occasion.}— -To maintain an action for biting by 
deft.’s dog, it must be proved that he knew his 
dog to be used to bite, but one instance is suffi- 
cient.— Anon. (1701), 12 Mod. Rep. 555 ; 88 

E. R, 1515. 

279. Common report of dog having been 

bitten by mad dog — Owner keeping dog tied up.}— 

In an action for keeping a mischievous dog, by 
which pltf.’s child was bitten, common report of 
the dog having been bitten before by a mad dog is 
evidence to go to the jury that deft, knew the dog 
was mischievous & ought to be confined, particu- 
larly if deft., by tying the dog up though insuffi- 
ciently, showed some knowedge or suspicion of the 
fact (Lord Kenyon, C.J.). — Jones v. Perry (1796), 
2 Esp. 482. 

Annotations : — Refd. Thomas v. Morgan (1835), 5 Tyr. 1085. 
Mentd. Jackson v . Watson (1909), 100 L. T. 799, C. A. 

280. Fierce & savage disposition — Owner 

keeping dog tied up — Offer of compensation.] — In 

an action on the case for keeping a dog which bit 
pltf., it is not sufficient to show that the dog was 
of a fierce Sc savage disposition, Sc usually tied up by 
deft., Sc that deft, promised to make a pecuniary 
satisfaction to pltf. after the latter had been bitten 
by the dog. — Beck v. Dyson (1815), 4 Camp. 198. 

281. Owner warning man to keep away 

from dog.] — In an action for negligently keeping a 
dog, proof that deft, had warned a person to beware 
of the dog lest lie should be bitten is evidence to go 
to a jury of the allegation that the dog was accus- 
tomed to bite mankind.- — Judge v. Cox (1816), 1 
Stark. 285. 

Annotations: — Refd. nartloy v. Harriman (1818), 1 B. & 
Aid. 620 ; Worth v. Gilllng (1866), L. R. 2 C. P. 1. 

282. Owner keeping dog tied up — No evi- 

dence that dog had previously bitten any one.] — In 


PART HI. SECT 2, SUB-SECT. 2.— 

B. (g). 

f. Bull Icilling mare — Vicious dis- 
position known to owner.] — In an action 
to recover damage? for injuries inflicted 
upon a mare owned by pltf. by deft.’s 
bull, the evidence to connect the hull 
with the injuries inflicted upon the mare 
was that he was running at largo in the 
neighbourhood, & was of a vicious dis- 
position, (V shortly after the mare was 
injured had blood on one of his horns. 
There wus also evidence that deft, had 
prior knowledge of the character of the 
bull : — Held : pltf. entitled to judg- 
ment. — Arnold v. Diggdon (1887), 20 
N. S. R. 303 ; 8 C. L. T. 448.— CAN. 

277 i. Bull attacking man — Admissions 
rf* offer of compensation.]— Count in case, 
for injuries done by deft.’s bull, alleging 
deft. *s knowledge of the hull’s vicious 
propensity : — Held : the fact that deft, 
had once admitted that his bull had 
done the iujury, & offered pltf. $10, was 
properly submitted to the jury as evi- 
dence of such knowledge, with a caution 
as to Its weight. — Mason v. Morgan 
(1865), 24 V. C. R. 328.— CAN. 

277 ii. Statement 6// owner's agent 

as to bull’ 8 liveliness .] — Action to recover 
damages for bodily injuries caused by a 
bullock. It was proved that deft, 's agent 
said that *' the bullock looked lively 
coming down, but he thought that he 
was safe when he was past Stitt’s ’’ : — 
Held : this was sufficient evidence that 
deft, knew the mischievous propensities 
of the animal. — S uisted v. Carahar, 4 
J. R. N. S. 96.— N.Z. 

g. Sow killing cow — Previous attacks 
no fowls.] — In an action for damages 


for the death of a cow, through its 
having been attacked & torn by 
deft.'s sow, evidence was given that the 
sow had some time previously attacked 
& killed certain cocks & hens to the 
knowledge of deft. ; — Held : sufficient 
evidence of scienter. — Quin v. Quin 
(1905), 39 I. L. T. 163.— IR. 

h. Dog attacking mare — Statement by 
owner & offer to settle. 1 — Trespass for 
injury done to pltf.'s mare by deft.'s 
dog. It was proved that the dog rushed 
into the street, & seized & lacerated the 
mare, that deft, afterwards said “ he 
was Rorry for what had happened, that 
the dog hud slipped out ot his ya?U,” 
Sc that deft, went to pltf.’s residence to 
settle the matter, Sc before declaration 
filed, lodged £10 in ct., in discharge of 
the action : — Held : these observations, 
the conduct of deft., & the transaction 
itself, were evidonce to go to the jury 
both of the ferocity of the dog & of 
deft.’s knowledge of it. — Sayers v. 

(1848), 12 I. L. R. 434.— IR. 

278 i. Dog biting man — Complaints 
made to person harbouring dog.] — In an 
action for injuries committed by a dog 
owned or harboured by V., the defence 
was that V. did not own the dog, & had no 
knowledge that he was vicious. The dog 
was formerly owned by a man in V.’s 
employ, who lived Sc kept the dog at 
V.’s house. When this man went aw f ay 
from the place ho loft the dog behind 
with V.’s son, to be kept until sent for, & 
afterwards the dog lived at the house, 
going every day to V. ’s place of business 
with him, or Ids eon, who assisted in the 
business. The savage disposition of the 
dog on two occasions was sworn to, V. 
being present at one Sc His son at the 


other. V. swore that he knew nothing 
about the dog boiug left by the owner 
with his son until lie heard it at the 
t rial : — Held : there was ample evidence 
for the jury that V. harboured the dog 
with knowledge of its vicious pro- 
pensities. — Vaughan v. Wood (1890), 
18 S. C. It. 703.— CAN. 

278 ii. Knowledge of savage dis- 

position.] — It is not necessary in order to 
sustain an action against a person for 
kooping a ferocious dog, to show that 
the animal has actually bitten another 
person before biting pltf. It Is suffi- 
cient to show that, the dog has, to the 
knowledge of the owner, evinced a savage 
disposition. — Dorrington v. Bowden 
(1914). 14 E. L. R. 164.— CAN. 

278 iii. Previous biting on single 

occasion. 1 — Deft.’s dog was left in a 
yard to watch the premises, & in charge 
of the family, during which time V. was 
bitten by the dog, in presence of deft.’s 
family. In an action for subsequent 
biting of pltf. by same dog, the biting of 
V. was proved, & also the fact that V. 
had told deft, of it. Deft, offered to 
prove the account his family had given 
him of the way in which the dog came 
to bit© V., but the evidence was re- 
jected : — Held : the evidence was pro- 
perly- rejected. — Wilmot v. Van wart 
(1877), 1 P. & B. 456.— CAN. 

278 iv. . ] — A dog while in the 

custody of two persons, not the owners, 
bit a man on the public road. Both the 
owners Sc custodiers were aware that the 
dog had previously bitten another man, 
to whom the owner had given solatium : 
— Held: the custodiers were liable. — 
Cowan v. Dalzikl (1877), 5 It. 241 x 
15 Sc. L. R. 151.— SCOT. 
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an action for keeping a ferocious & mischievous dog, 
deft, knowing him to be so, it was proved that deft, 
had a dog usually kept chained up in his yard. Upon 
pltf. going there, the dog came out with a chain 
hanging from its neck Sc bit pltf. There was no 
evidence that the dog had bitten any one before : — 
Held : pltf. must be nonsuited, as deft, never knew 
the dog bite any one before. — H ogan v. Hiiarpe 
(1837), 7 C. &P. 755. 

283. Biting on three previous occasions — 

Owner’s knowledge of one occasion only.] — A dog 

had, in the course of five years, bitten three people 
at different times, but the owner knew only of the 
last ; he still permitted the dog to be at large, Sc a 
child who went up to it & put its arm round the 
dog’s neck was bitten by it : — Held : the owner was 
liable. To entail liability on the owner, it is not 
necessary that the dog should be generally prone 
to bite. — C harlwoop v. Greig (1851 ), 3 Car. & Kir. 
40 ; 18 L. T. O. S. 180. 

284. Habit of jumping on & seizing men 

without biting — Production of dog in court.]— In an 

action for knowingly keeping a llcrce Sc mischievous 
dog, which has bitten or wounded pltf., it is neces- 
sary to prove that he has injured pltf. & is used to 
injure people, & a mere habit of bounding upon Sc 
seizing persons, without injury to them, though 
causing annoyance Sc trivial damage to clothing, 
will not sustain the action. In such action the dog 
may be brought into ct. Sc shown to the jury to 
assist them in judging of his temper Sc disposition. 
— Ltne v . Taylor (1802), 3 F. & F. 731. 

285. Savage disposition evinced by attempt 

to bite.] — It is not necessary, in order to sustain an 
action against a person for negligently keeping a 
ferocious dog, to show that the animal had actually 
bitten another person before it bit pltf.; it is 
enough to show that it has, to the knowledge of its 
owner, evinced a savage disposition by attempting 
to bite. — W orth v. Gilding (1860), L. R. 2 C. I\ 1. 

Annotation,:- — Refd. Osborne v. Chocqueel, [1800] 2 Q. 13. 

1 OIL 

286. Attempt to bite boy who fed dog.] — 

A large dog belonging to deft, was kept chained 
up in a yard, Sc had flown at the boy who fed it Sc 
who afterwards was obliged to take precaution in 
approaching it. Ten weeks later the dog was one 
night locked up in the yard, & the next morning, on 
the gate of the yard being opened, it rushed out , 
having broken its chain, Sc escaped, Sc as he went 
along bit deceased, who died of hydrophobia. In an 
action by the widow to recover compensation for 
the loss of deceased : — Held : pltf. entitled to 
damages. — W ylde v. Gregson (1872), 36 J. P. 
.7o. 52. 

287. Same man bitten again within half an 

hour.] — Pltf. was employed at a public-house. 
Deft, came to the house with a dog which flew at 


ltf. & bit him slightly. Deft, left the house with 
is dog ; pltf. followed, him within half an hour, Sc 
the dog, which was then at large Sc unmuzzled, 
again flew at pltf. Sc bit him more severely. The 
cty. ct. judge held that there was no evidence of 
scienter , as the bites were so close together as to be 
virtually on the same occasion, Sc he nonsuited pltf . : 
— Held : the judge was wrong, the action being for 
the second bite. Sc, half an hour having elapsed 
between the two bites, it was the duty of deft, in the 
meantime to have properly secured the dog. — 
Parsons v . Kino (1891), 8 T. L. It. 114. 

288. Previous biting of goat.] — In order to 

support an action for damages for the bite of a dog 
it is necessary to show that the dog had to deft.’s 
knowledge bitt en or attempted to bite some person 
before it bit pltf. ; it is not sufficient to show that it 
had to deft.’s knowledge attacked & bitten a goat. 
— Osborne (Osborn) v. Chocqueel, [1896] 2 Q. B. 
109 ; 65 Jj. ,T. Q. B. 534 ; 74 L. T. 786 ; 44 W. R. 
575 ; 12 T. L. It. 437 ; 40 Sol. Jo. 532. 

Annotation Reid. Clinton v. Lyons, {1912] 3 K. B. 198. 

289. Statement by owner that dog disliked 

strangers.] — In an action for damages caused by the 
bite of deft.’s dog, the only evidence as to deft. ’a 
knowledge that the dog was of a ferocious disposi- 
tion was that, when pltf. had been to deft.’s house 
on a previous occasion, the dog had been taken from 
the room by a servant. Sc that upon deft, being asked 
for the reason of its removal he told pltf. that the 
dog did not like strangers. There was evidence on 
behalf of deft, that the dog was of a peaceable dis- 
position Sc had never previously bitten any one : — 
Held : deft, entitled to judgment. — PHILLIPS v. 
Patterson (1907), Times , Jan. 16. 

290. Intermittent ferocity against men.] — 

In order to render the owner of a dog liable for a 
bite by the dog it is not necessary to show that the 
dog has to the knowledge of its owner actually 
bitten or attempted to bite anybody. It is suffi- 
cient to prove that the dog is to the knowledge of 
its master ferocious in regard to human beings. 
Such ferocity may be of an intermittent character, 
as, for instance, when a bitch has pups. — -Barnes 
v . Lucille, Ltd. (1907), 96 L. T. 680 ; 23 T. L. B. 
393. 

Annotation Refd. Clinton v . Lyons, [1912] 3 K. B. 198. 

291 . Knowledge of owner’s servant.] — S., on 

going to a steamboat co.’s premises for bis luggage, 
found the door locked Sc then went to a gate at the 
back near to some stables, when a dog sprang upon 
him & bit him. It was proved that some servants 
of the co. had previously heard of the dog attacking 
other persons twice, but it did not appear what the 
duties of those servants were nor whether they were 
there to manage the place or the dog on behalf of the 
co . ; — Held : in the circumstances, pltf. was pro- 


283 I. Biting on three previous 

occasions J — In an affidavit sworn for 
the purpose of opposing a motion to 
remit an action for damages for injuries 
caused by a bite of a dog, pltf. deposed 
that ho was informed, & believed, that 
at the trial he would be able to produce 
evidence to the effect that, on three 
occasions prior to the date of the 
occurrence complained of, deft. ’a dog 
had, to the knowledge of deft., attached 
other individuals, but that nltf. objected 
to stating the names of his witnesses 
lest deft, should tamper with them : — 
Held : pltf. ’a affidavit was insufficient 
to satisfy the ct. that he had a cause of 
action, especially as the action had been 
remitted on the ground that pltf. had 
not. alleged scienter, & that the affidavit, 
had been sworn with the object of curing 
this defect. — D aly v. Hag arty (1905), 
40 I. L. T. 26.— IR. 

I. Previous attempt to bite & 

habit of jumping on men.l — In an action 


to recover damages from the owner of a 
dog, which had bitten pltf., the jury 
found that the dog had attempted to 
bite B., & deft, had knowledge of this 
before pltf, was bitten, that the dog 
had never, before the injury to pltf., 
evinced a savage disposition, to the 
knowledge of deft., that the dog was 
in the habit of jumping upon or against 
people, & in such acts sera telling them, 
Sc deft, knew this before pltf. was 
injured, & that the dog did not do it 
playfully: — Held: deft, had kept the 
dog after ho had knowledge that he was 
apt to do injury to mankind, Sc the 
verdict for pit f. should stand. — Prick r. 
Wright (1899), 35 N. B. It. 26. — CAN. 

m. Biting on subsequent occa- 

sions. ] — In an action of damages for 
injury caused by the bites of a dog : — 
Held : pursuer entitled to leud evidence 
of attacks made by the dog on other 
persons subsequent to the raising of the 
action, in order to show that the dog 


was of a vicious disposition. 
v. Mackenzie, 1 1913] s. C. 
Sc. L. It. 64 ; (1912) 2 S. L. 
SCOT. 


—Gordon 
109 ; 50 

T. 334.— 


291 i. Knowledge of owner's set - 

rant. 1 — -Tl»e scienter of a servant of the 
mischievous propensities of a dog must be 
that of a servant specially in charge of 
the dog. — Keniery v. Lynch (1897) 
31 I. L. T. 404— IR. 


291 ii. -.1 — Deft, ’s dogs, which 

to the knowledge of his servant having 
the charge of such dogs were likely to 
bite people without provocation, were 
taken by such servant to a public 
recreation-ground. Pltf., a child of 
seven years of age, became frightened 
at the dogs Sc cried, whereupon tho 
dogs attacked Sc bit him severely: — 
Held : deft, liable. — P rakasu Kumar 
Mukerji v. Harvf.y (1909), I. L. R. 
36 Calc. 1021.— IND. 
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, 2. — Li abilities : Sub-sect. 2, B . (g) ; sub-sect. 3.] 

perly nonsuited, there being no evidence of scienter 
in any person whose knowledge was the knowledge 
of defts. — S tyles (Stiles) v. Cardiff Steam 
Navigation Co. (1864), 4 New Iiep. 483 ; 33 L. J. 
Q. B. 310 ; 10 L. T. 844 ; 28 J. 1\ 646 ; 10 Jur. 
N. S. 1199 , 12 W. R. 1080. 

Annotations -Consd. Baldwin v. Casolla (1872), L. It. 7 

Exch. 325 ; Applebec v. Percy (1874), L. It. 9 O. 1*. 647. 

292. .] — Deft, owned a mischievous 

dog, which was kept at his stables under the care A 
control of his coachman, who knew the dog to be 
mischievous. Deft, supposed the dog t-o be quite 
harmless. Pltf. having been bitten by the dog, A 
having brought an action for the injuries : — Held : 
thero was evidence of the scienter , since the know- 
ledge of such servant was enough to make deft, 
liable. — Baldw in v. Casei/la (1872), L. It. 7 Excli. 
325 ; 41 L. J. Ex. 167 ; 26 L. T. 707 ; 21 W. It. 
16. 

Annotations : — Expld. Applobeo v. Percy (1874), L. It. 9 

C. P. 647. Distd. Clevorton v. Uttemcl (1887), 3 T. L. It. 

509. Reid. Colget v. Norris (1886), 2 T. L. R. 414 ; Clinton 

v. Lyons, [1912] 3 K. B. 198. 

293. .] — In an action for damages for 

the bite of a dog, the jury found (1) that the dog 
was dangerous to mankind, (2) that deft., a publi- 
can, did not know of it, (3) that It., deft.’s brother- 
in-law employed as his potman, did know it. The 
answer of the jury to (2) was directed by the 
judge : — Held : (1) the judge misdirected the jury 
in directing them as to how they should answer ; 
(2) the real question for decision was whether It. 
had charge of the dog in such a way as to make 
his knowledge notice to deft. — Oleverton v. 
Uffernel (1887), 3 T. L. R. 509. 

294. Complaint to owner’s servant — Servant 

managing business.] — In an action against a pub- 
lican for knowingly keeping a ferocious dog, a wit- 
ness deposed that, having been attacked by the 
dog at a previous time, he complained to the bar- 
men, who were serving deft.’s customers. Another 
witness also proved that, having been attacked on 
a different occasion by the dog, he likewise com- 
plained to the barmen. At the trial pltf. was non- 
suited, on the ground that the foregoing circum- 
stances did not amount to knowledge in deft, of the 
dog’s ferocity: — Held: as complaints had been 
made to persons who, in deft.’s absence, were 
managing his business, there was prirnd facie evi- 
dence of knowledge in deft, of the dog’s ferocity, & 
the nonsuit must be set aside. — Applebke v. 
Percy (1874), L. R. 9 C. P. 647 ; 43 L. J. C. P. 
365 ; 30 L. T. 785 ; 38 J. P. 567 ; 22 W. R. 704. 

Annotation : — Retd. Colget v. Norrib (1886), 2 T. L. It. 414. 

295. Domestic servant.] — In an action 
for damages for the bite of a dog, it was proved 
that previous complaints of the dog’s ferocity had 
been made t‘o a domestic servant of deft., but* there 
was no evidence that these complaints had been 
communicated to deft, or his wife, who only ad- 
mitted that they had heard of the dog fighting with 
other dogs. In an action in the cty. ct. the judge 
found as a fact that the servant had not communi- 
cated the complaints to deft., but that the know- 
ledge of the servant was that of the master, & he 

302 i. Dog worrying sheep — Chasing 
sheep five years previously — Admis- 
sions.) — in an action to recover damages 
for injurieH done by deft.’s dog in biting 
& worrying pltf.’s sheep, the only 
evidence to prove scienter was of admis- 
sions made by deft, some years pre- 
viously, A that on oue occasion four or 
fivo years previously deft. ‘a dog had 
been seen with another dog chasing or 
following sheep : — Held : there was not 
sufficient evidence of knowledge on the 
part of deft. — M cKen/.ie r. Black more 


gave judgment for pltf. : — Held : (1) there was no 
evidence of scienter in deft. ; (2 ) the judgment must 
be set aside. — Colget p. Norris (1886), 2 T. L. R. 
471, C. A. 

296. Servant not controlling dog nor 

communioatlng complaint. -Evidence of attempts 
by a dog to bite men, where it is not shown that the 
servants who saw the occurrences A to whom com- 
plaints were made had control over the dog, or that 
they told their master, would be insufficient. But 
where complaint has been made to the owner, the 
case should be left to the jury (Collins, J.). — 
Duncan v. Carleton (1895), 11 T. L. R. 524. 

297. Complaint to owner’s wife.] — In an 

action for an injury inflicted by the bite of a dog, in 
order to establish the scienter it was proved that 
the wife of deft, occasionally attended to his busi- 
ness, which was carried on upon the premises where 
he kept the dog, A that a person had gone there, & 
made a formal complaint to the wife, for the pur- 
pose of its being communicated to her husband, of 
the dog having bitten such person’s nephew : — 
Held : there was evidence of the husband’s know- 
ledge of the dog’s propensity to bite. — Gladman v. 
Johnson (1867), 36 L. J. C. 1\ 153 ; 15 L. T. 476 ; 
15 W. R. 313. 

Annotation : — Expld. Applobeo v. Percy (1874), L, R. 9 C. I‘. 

647. 

298. .] — A complaint to the owner’s 

wife is evidence to go to a jury (Collins, J.).— 
Duncan Carleton (1895), 11 T. L. K. 524. 

299. Notice to owner’s husband — Person 

bitten after husband’s death.] — Although, in an 
action for injuries resulting from the bite of a dog, 
notice to the wife of the savage nature of the dog 
will be sufficient evidence of the scienter to fix the 
husband, yet thd converse does not hold, A a 
notice to the husband will not (taken alone) Ik* 
sufficient proof of the scienter to render the wife 
liable after her husband’s death. — Miller r. 
Kim BRAY (1867), 16 E. T. 360. 

300. Dog jumping on man— Offer of compensa- 

tion.] — Deft.’s dog, a large Newfoundland, in a 
moment of playfulness, jumped over a small wall 
into a garden in which pltf. was digging a hole, 
falling heavily on pltf. A injuring his hack 
Held : (1 ) it was not proof of scienter that deft-, had 
offered pltf. a couple of sovereigns as compensa- 
tion ; (2) no action lav.— Sanders r. Teape A 

Swan (1884), 51 L. T. 263 ; 48 J. 1\ 757. 

Annotation: — Reid. Hadwell v. Rightou (1907), 76 L. J. 

K. B. 891. 

301. Dog biting horse — Previous biting of sheep.] 

— if a man knowingly keeps a dog which is accus- 
tomed to bite sheep, etc., A it afterwards bites a 
horse, this is actionable (Powell, J.). — Jenkins v. 
Turner (1696), 1 Ld. Raym. 109 ; 2 Salk. 662 ; 91 
E. R. 969. 

Annotations: — Consd. Jackson v. Peskcd (1813), 1 M. & S. 

234. Apprvd. Hartley v. Harriman (1817), Holt, N. 1*. 

617. 

302. Dog worrying sheep — Ferocious & mis- 
chievous disposition.] — Hartley v . Harriman, 
No. 266, ante. 

303. Biting child four years previously.] — 

In ordinary cases one previous act of ferocity on 
the part of a dog is sufficient to place upon its 

kind.” The drovers stated that- the 
cattle ” would rush anyone if they had a 
chalice.” One of tho drovers, whilst 
driving them on the road, told a police- 
man to warn the passers-by, as they had 
a wild bullock in their charge, & that 
” it A the others would rush people if 
they camo too close ” : — field : this 
constituted knowledge on the part of 
deft, of the mischievous propensities of 
the cattle. A she was liable. — S cott v. 
Edington (1888), 14 V. L, R. 41.— 
AUS. 


(1886), 7 It. A G. 203 ; 7 C. L. T. 270.— 
CAN. 

o. Wild cattle goring pedestrian — 
Knowledge of oumer'a servants.) — Deft.’s 
servants were driving a mob of cattle 
along the highway, when ono of the 
mob rushed A gored pltf. The cattle 
were sold as ** wild or bush cattle.” One 
of deft. *s servants, who tarred these 
animals in the yards A delivered them 
to the drover, stated that they were 
” not more than usually fierce ” A that 
” the majority of them would rush man- 
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owner the necessity of being on his guard, & if he 
afterwards permit the animal to run about with a 
ticket of leave, as it were, he must be responsible 
for any further damage it may do. 

Where in an action against M., for the value of 
sheep destroyed by M.’s dog, there was evidence that 
four years previously it had attacked & bitten a 
child, & that it was known to M. : — Held : M. was 
liable for the damage caused by the destruction 
of the sheep. — Gethino (Gettring) v. Morgan 
<1857), Saund. & M. 192 ; 29 L. T. O. S. 106 ; 21 
J. P. 69(5 ; 5 W. K. 536. 

304. Horse running away — Horse not reasonably 
fit to be driven.] — Deft, owned a cabhorse, which he 
had had for some years, & there was no evidence 
that it was otherwise than quiet. The horse sud- 
denly ran away & knocked down A injured pltf., 
who was walking in the street. The jury found 
that the accident was not caused by the driver’s 
negligence, but that the horse was not reasonably fit 
to be driven in the public streets. The cty. ct. 
judge gave judgment for pltf. : — Held: (1) there 
was no evidence that deft, knew that the horse 
was dangerous or unfit to be driven, or that there 
was any negligence on his part in not knowing ; 
(2) the judgment must be set aside, — V illiers v. 
Avey (1887), 3 T. L. R. 812, D. 0. 

305. Horse kicking servant — Knowledge of fore-, 
man — Not communicated.] — Yarmouth v. France, 
No. 264, ante . 

306. Interrogatories to ascertain persons bitten.] 

— In an action brought by pltf. to recover damages 
in respect of personal injuries occasioned to him 
through being bitten by a dog belonging to deft., 
which was alleged by pltf. to have been, to the 
knowledge of deft., accustomed to bite mankind, 
an order was made that, if pltf. intended to give 
evidence of any specific occasion or occasions on 
which the dog had bitten persons, be should give 
particulars thereof, & pltf. .accordingly gave par- 
ticulars stating that a person was bitten by deft.’s 
dog in a certain street in or about June or July, 
1908, & another person was bitten by the dog in 
another street in or about July or Aug., 1908. 
Deft, thereupon applied for leave to administer 
interrogatories asking the names of the persons 
alleged in pltf.’s particulars to have been so 
bitten : — Held : the interrogatories were inad- 
missible, on t he ground that they were put merely 
with the object of ascertaining the names of 
witnesses by whom pltf. proposed to establish his 
case. — Knapp v. IIarvey, [191 1] 2 K. B. 725 ; 80 
L. J. Iv. B. 1228 ; 105 L. T. 173, C. A. 


Sub-sec r. 3. — Position of Dog Owners under 

Dogs Acts & Orders. 

307. Dogs Act, 1865 (c. 60), s. 1 — “ Cattle ” In- 
cluded horses.] — The word “ cattle ” as used in the 
above sect, included horses. — Wright v. Pearson 
(1869), L. It. 4 Q. B. 582 ; 10 B. & S. 723 ; 38 
L. J. Q. B. 312 ; 20 L. T. 849 ; 33 J. P. 534 ; 17 
W. R. 1099. 

308. Knowledge of owner’s Infant son.] — 

Pltf. ’s coachman was driving a horse when deft.’s 
dog without provocation frightened it. The horse 
ran away & was injured. Deft/s son, a boy aged 
eleven, was with the dog at the time & knew it was 


mischievous, but deft, had not that knowledge : — 
Held : deft, was liable for the injury to the horse.—- 
Elliott v. Longden (1901 ), 17 T. L. R. 648. 

309. Dogs Act, 1865, s. 2- Innkeeper as “ owner. 
■—An innkeeper is, by virtue of the above sect., 
deemed to be the owner of a dog living in his hotel 
& is liable for injuries to cattle caused by it, not- 
withstanding the dog was at the time of the in- 
juries complained of under the control of a person 
staying at the hotel, to whose care it had been com- 
mitted by the real owner. — Gardner v. Hart 
(1896), 44 W. R. 527 ; 12 T. L. R. 347 ; 40 Sol. Jo. 
460, 1). 0. 

310. Dogs Act, 1871 (c. 56), s. 2— Powers of 
Justices — To order destruction without giving 
owner option of keeping dog under proper control.] 

— Under the above sect, justices may order a 
dangerous dog to be destroyed without giving the 
owner the option of keeping it under proper con- 
trol. — Pickering v . Marsh (1874), 43 L. J. M. C. 
143; 38 J. P.678; 22 W. R. 798. 


Annotations: — Folld. R. v. Dymock, R. v. Moger (1901), 49 
W. R. 618. Consd. Lockett v.Withey (1908), 99 L.T. 838. 


311. -.] — Appcts. obtained rules 
nisi for a certiorai to quash two orders that bad 
been made by justices under the above sect., the 
first order bemg for the destruction of two dogs & 
the second imposing a fine for disobedience of the 
first order. The grounds of the application for 
certiorari were (1) justices could, under the sect., 
only make an alternative order either to destroy, or 
to keep under proper control, the dogs in question ; 
(2) the first order was bad in form, since there was 
no adjudication that the dogs were not under proper 
control ; (3 ) the second order was bad, as it wrongly 
recited the first order Held : ( l ) an order for the 
destruction of a dangerous dog need not contain an 
adjudication by justices that the dog was not under 
proper control, it being sufficient to follow the words 
of the sect. ; (2) by the sect, justices need not give 
the owner of the dog the option of keeping the 
animal under proper control before ordering its 
destruction. — R. v. Dymock, R. v. Moger (1901), 
49 W. R. 618 ; 17 T. L. R. 593 ; 45 Sol. Jo. 597. 

312. Scienter unnecessary.] — Resp. 

was summoned for not keeping a dangerous dog 
under control. The complaint was dismissed by 
justices on the ground that there was no evidence 
that resp. knew that the dog was dangerous: 
Held : they were wrong, as knowledge that the dog 
was dangerous was not required by the Act. 
Parker v. Walsii (1885), 1 T. L. R. 583. 

313 , Res judicata.] — Applt. was 

charged with non-compliance on Aug. 21, 1889, & 
ten days thereafter, with an order made by justices 
under the above sect, requiring him to keep a dan- 
gerous dog under proper control. No evidence was 
given to support the charge except as to Aug. -1. ® 
the charge was dismissed on the ground that the 
offence had not been made out. Subsequently 
applt. was charged with not keeping the dog under 
proper control on Aug. 21 simply ; this charge was 
proved & applt. convicted : — Held : as applt. was 
put in peril & might have been convicted on the 
first healing, the matter was res judicata on the 

second hearing, & the maxim “ 

debet ” applied. — Ryley v. Brown (1890), 54 J. P. 

486 ; 62 U T. 458 ; 17 Cox, C. C. 79. 

314 , “ Dangerous ” animal— Evi- 

dence.] — In order that a dog may be dealt with as 


PART III. SECT. 2, SUB-SECT. 3. 

814 !. Dogs Act, 1871 (e. f>6), 8. 2— 
Powers of justices — “ Dangerous 
animal — Evidence. 1 — The above sect, 
is not limited in its operation to dogs 
which are dangerous to human beings, 
tint extends to dogs dangerous to sheep. 


-Henderson v. M’Kenzie (1876), 3 
l, 023 ; 13 Sc. L. R. 393.— SCOT. 

n, To order dog to be J:ept 

*'• - .... i i 


rider control subject to penaltj /.] — A 
?rson was oharged with an offence 
ader the above Act, as being the owner 
' a dog which was dangerous & not 


kept under proper control, 5c an order 
was craved directing him. to keep it 
under proper control. The magistrate 
convicted tho owner of the offence 
charged, & pronounced the order 
craved, “ under a penalty not exceeding 
20s. for every day during which he fails 
to comply with this order • Held : 
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Sect. 2. — Liabilities: Sub- sect 3.] 

** dangerous ” under the above sect, it is not neces- 
sary to prove that it is dangerous to man. Evi- 
dence that the dog has attacked & worried sheep is 
admissible to show that it is “ dangerous ” within 
the sect. — Williams v . Richards, [1907] 2 K. B. 
88 ; 76 L. J. K. B. 589 ; 96 L. T. 644 ; 71 J. P. 
222 ; 23 T. L. li. 423. 

315. To specify manner of control — 

Refusal of Justices to state case — Mandamus or 
certiorari.] — Justices made an order under the 
above sect, that a certain dog, being dangerous, 
“ should be kept under proper control & led by a 
leash by day & chained up by night.” On motion to 
make absolute a rule for a mandamus to the justices 
to state a case as to whether they had power to 
specify the manner of control, the ct., considering 
that the point could have been more conveniently 
raised by certiorari, discharged the rule. — R. v. 
Owen, Ex p. Scovell (1907), 72 J. P. 60 ; 52 Sol. 
Jo. 1 32. 

316. To order destruction of dog re- 

moved from Jurisdiction.] — Justices have jurisdic- 
tion under the above sect, to make an order that a 
dog is Id be destroyed, where such dog has been 
moved from within their jurisdiction before the date 
of the information or complaint, & where there has 
been no bond fide disposal of the dog by its owner. 

Applt. was summoned under the above sect, for 
not keeping a dangerous dog under proper control 
on Mar. 20. On that day the dog bit a child, & it had 
previously bitten other persons within the jurisdic- 
tion of the ct. After Mar. 20, but before the dale of 
the information, the dog was removed to a place 
outside the jurisdiction of the justices, but they 
found as a fact that applt. was the owner of the dog 
at the date of the offence, & that there had been no 
bond fide disposal of the dog. They convicted applt. : 
— Held : the conviction was right. Qu. : whether 
the justices had power to make an order, if the dog 
were bond fide got rid of. 

The words ** any cts.” in the sect, mean any ct. 
within a reasonable distance (Lord Alverstone, 
O.J.). 

Evidence that a dog is dangerous is not confined 
to evidence as to its behaviour wit hin the jurisdic- 
tion. If the owner of the dog being within the juris- 
diction of the justices fails to keep it under proper 
control, they may make an order even though the 
dog is out of their jurisdiction (Walton, J.). — 


Lockett v. Withey (1908), 99 L. T. 838 ; 72 J. P. 
492 ; 25 T. L. R. 16 ; 21 Cox, C. C. 748. 

317 . Dogs Act, 1871 (c. 56 ), s. 8 — Control — 
Evidence.]-- Justices made an order that all dogs 
should be kept under the control of some person or 
persons. The chief constable gave notice of this 
order, & that all dogs should be kept under the 
control of some person, & not allowed to be at 
large. A dog was found following W.’s children, 
& it had been seen about W.’s premises a fortnight 
before, though W. proved he had ordered it to be 
sent away some months previously. The justices 
held that W. unlawfully suffered the dog to be at 
large : — Held : there being some evidence to justify 
the conviction, the ct. could not interfere. — Wren 
v . Pocock (1876), 34 L. T. 697 : 40 J. P. 646. 

318. .] — Whether a dog is under 

the control of any person, so as to be exempt from a 
muzzling order under the above Act, is a question of 
fact, not one of law. — R. v. Huntingdon JJ. (1879), 
4Q. B. D. 522; 43 J. P.767. 

Annotation: — Mentd. R. v. Handsley (1881), 8 Q. B. D. 383. 

319. .PyAppct. was summoned 

for allowing a dog to be in a thoroughfare & not 
under control in contravention of an order made 
under the above sect. The dog was at the time 
neither muzzled nor led, but appet. contended that 
it was nevertheless under his control. The magis- 
trate having convicted : — Held : in the absence of 
positive evidence to the contrary, the fact that a dog 
nad neither been muzzled nor led was sufficient to 
prove that it had not been under proper control ; 
(2) the conviction was right. — He Application for 
Mandamus, Ex p. Hay (1886), 3 T. L. R. 24. 

320 . Interest of Justices- Notice of order.]— 

Three justices, who were members of a town coun- 
cil of a borough, & as such had taken an active 
part in the making of an order under the above Act, 
sat to hear a complaint of non-observance of the 
order : — Held : (1) they had no such interest in the 
subject-matter as to oust their jurisdiction; (2) in 
the absence of any special provision for the mode of 
publication of the order, it was enough to show that 
it had been posted up in five or six places within the 
borough. — R. v. Huntingdon JJ. (1879), 4 Q. B. D. 
522; 43 J. P.767. 

Annotation : — Apld. R. v. Hand sley (1881), 8 Q. B. I). 383. 

321. Muzzling order — Insufficient muzzle — Dis- 
cretion of Justices.] — By a muzzling order of a local 


the conviction must bo quashed, as the 
procedure for obtaining an order was 
civil & not criminal, & no offence could 
be committed until the order had been 
disobeyed. — White r. Main (1897), 
24 R. 90 : 35 Sc. L. R. 10 ; 5 S. L. T. 
121.— SCOT. 


Ills decision, on the grounds (1) the 
above sub -sect, did not apply to the 
case of a dog on the public road (On not v 
c.J. & Moi.< ny, J.) ; (2) it applied to 
dangerous dogs only (Madihn, J.). — 
Devaney v. Field, U915J 2 I. R. 180. — 
IR. 


q. Dogs Act , 1900 (c. 32), s. 1 — 
“ Injury.”] — ritf. was driving home two 
foals along the public road past deft.’s 
farm, when a young dog belonging to 
deft, rushed out of deft, ’s house & 
barked at the foals, which broke away 
from pltf.’s brother, & were not re- 
covered till the next day. Both foals 
died from injuries received that night : — 
Held : this was not an “ injury ** 
within the above sect. Semite : the 
above Act does not oxcludo the defence 
of contributory negligence. — Campbell 

r. Wilkinson (1909), 43 I. L. T. 237. — 
IR. 


321 1. Muzzling order — Unmuzzled dot 
on public road . ] — On the hearing of i 
summons brought against F. undei 
Summary Jurisdiction (Ireland) Act 
1851 (c. 92), 8. 10 (7), it appeared thal 
F. had allowed a dog, not a dangeroui 
dog, to be at large on the public road 
unmuzzled & without a log of wood 
fastened to the dog’s neck. The 
magistrate dismissed the summons 
Held,: the magistrate was right iz 


r. Dog with rabies — Police shooting.] 
— Policemen, who shoot a dog which the 
municipal veterinary inspector declares 
is suffering from rabies, are not liable. — 
Oliffe v. Kuttle (1897), 31 1. L. T. Jo. 
614.— IR. 


s. Dog Act (39 Viet. No. 6), 8 . 9 — 
Liabilitu of persons other than owner .] — 
In an action under the above sect, it 
was proved that two dogs, which had 
entered plfcf. ’s land & killed his sheep, had 
been seen tied up on deft.'s land & that 
they followed deft. & his wife. Deft, 
proved that the dogs had been lent by 
E. to B. for hunting near deft.'s land ; 
that, after the break-up of the hunt- 
ing party, the dogs were left with B. 
who remained to fulfil a contract with 
deft, to scrub his land; — Held: the 
keeper of a dog was liable to be sued In 
damages for Injuries caused by it, 
whether kept for nis own use or for that 
of another. — S tkachan p. McLeod 
(1884) 5 N. S. W. L. R. 191.— AUS. 


t. Dog Act, 1890 (No. 1084), s. 20— 
Authority to lay iniormation.] — In a 
proceeding under the above sect, to 
recover a penalty, it was shown that the 
informant, the person attacked by the 
dog, had no interest in the penally, & 
was not an officer authorised to pro- 
secute by the municipality in which the 
alleged offence occurred ; — Held : the 
information should have been struck 
out as being without jurisdiction. — 
Loft r. Wade (No. 2) (1898), 24 
V. L. R. 216.— AUS. 

w. " Owner ” — " Actual dam- 

age.”] — Where a dog attacks a horse on 
which a person is riding, such attack Is 
an attack on the rider, for which he can 
recover damages under the above sect. 

The word “ owner *’ in the sect, 
includes a baileo. 

The words ** actual damage " in the 
sect, include compensation for personal 
injury, necessary expenses incurred by 
reason of the Injury, & loss of wages, 
but not a solatium for pain & suffering. — 
McKinnon v. Dwyer, U905] Y. L. R. 


x. Dog Act , 1903 (No. 6 of 1903), 

s. 29 — Police shooting wrong dog .] — 
A police constable, accompanied by 
othor constables & civilians, in the 
course of a periodical ** raid " against 
aboriginals’ dogs carried out by the 
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authority, no dog was allowed to be in any public member of a pack of hounds, & branded in the ear 

place unless muzzled with a strong wire muzzle of a with the letter of the hunt & the number of the 

kind specified in the order. Two dogs belonging to litter. Such puppy therefore need not wear a collar 
K. were in a street & were at the time wearing such on a highway. — Burton v . Atkinson (1908), 98 
muzzles, but they nevertheless bit three persons. L. T. 748 ; 72 J. P. 198 ; 24 T. L. R. 498 ; 21 Cox, 
Upon the hearing of a summons for infringing the C. C. 575, D. C. 

order, the facts having been stated to the magistrate, AnnoMion Distd. Rasdall v. Coleman (1909), 100 L. T- 
he dismissed the information on the ground that the #34 . 

dogs had been so muzzled as to comply with the 323. .] — A regulation made by a local 

order, & in the exercise of his discretion he declined authority in exercise of the powers vested in them 
to hear the evidence of complainant. On an appli- under Diseases of Animals Acts, 1894 to 1903 & Dogs 
cation for a rule to the magistrate to show cause why Act, 1906(c. 32), provided that “ Every dog shall at 
he should not hear & determine the information, the the times between one hour after sunset & one hour 
ct. granted a rule upon the ground that, although before sunrise be kept by the owner thereof under 
the magistrate had a discretion, there was evidence control by being (1 ) confined in a kennel or other 
that he had exercised it improperly. — Ex p. Fitz- inclosuro from which it cannot escape, or (2) ee- 
GERALD (1897), 41 Sol. Jo. 188. cured to some premises by a collar & chain. Pro- 

322. Order for control— Stray foxhound puppy.] — vided that the foregoing regulation shall not apply 

The proviso to the Dogs Ord., 1900, art. 1, which to any pack of hounds or any dog under the control 
allows local authorities to make regulations as to of the owner or some other person.” A foxhound 
the wearing of collars by dogs, that “ this regulation was found at 12.45 a.m. straying without being 
shall not apply to any pack of hounds,” applies to a under the control of the owner or some other person, 
foxhound puppy registered, but not entered as a Applt. was the person for the time being in charge 


police authorities, shot several dogs in 
the streets of a town, including: two 
dogs belonging to applt., ono of which 
had, & the other had not, hecn duly 
registered. The only evidence widen 
could have suggested to the constable 
that the dogs wero the property of 
aboriginals was that he had gone to 
certain premises In a stroet in the town, 
& found two aboriginal women camped 
there, who, when he asked them as to 
the ownership of seven dogs there, 
instead of replying commenced to hunt 
the dogs away from the camp. Applt. 
having proceeded against the constable 
by complaint upon a charge framed 
under Criminal Code, 1902, s. 438, of 
having wilfully 8c unlawfully killed the 
two dogs : — Held : the shooting of the 
dogs was unlawful, 8c the constable 
ought to have been convicted. — Percy 
V. Pknnkfather (1914), 16 W. A. L. R. 
49.— AUS. 

y. Injuries to Sheep Act, 1863 (27 
Viet., No. 12), 8. 1 — Jurisdiction .] — 
Under the above sect, tho local ct. has 
jurisdiction to entertain a claim for 
damages not exceeding €10 for injuries 
done to sheep by a deg. — Torpy v. 
Hart (1915), 11 T. L. It. 6.— AUS. 


as. Police Offences Act , 1915 (A T o. 

2708), s. 17 (9) — “ Permitting ” dog to 
i carry.] — Evidence that deft, had a 
dog, which he knew was in the habit of 
worrying poultry, that he let tho dog 
loose, 8c that it did, without his know- 
ledge, worry a turkey, is not proof of 
his “ permitting ” the dog to worry the 
turkey within tho above sub-sect. 
A turkey is an “ animal ” within the 
sub -sect.— Tennant v. Harris (1916), 
V. L. It. 557.— AUS. 


a. Sheep Protection A cts — Recovery 
of damage * wider — Procedure.] — Tiie 
right of action given by R. S. O., 1887 
(e. 214), s, 15, to the owner of sheep 
killed by dogs, is to be prosecuted with 
the usual procedure of the appropriate 
forum. If an action be properly brought 
In the cty. ct., it may be tried before a 
jury, 8c where it is so tried, they, 8c not 
the judge, should apportion the damages 
if an apportion mont be required. — 
Fox f. VVILLLAMBON (1893), 20 A. R. 
610. — CAN. 


b. — ■ Scienter.] — The owner 

of sheep killed or injured by a dog can, 
under R. 8. O., 1887 (o. 214), s. 15, 
recover the damage occasioned thereby 
Without proving that the dog had a 
propensity to kill or injure sheep ; 
& toe Act applies to a case where tho 
dog has been set upon the sheep. — 
R. r. Perrin (1888), 16 O. R. 446. — 
CAN 


c. .1 — In an action, 

under Consolidated Statutes (o. Ill), 
against the owner of a dog for killing a 
sheep, it is not necessary to allege a 
scienter. — Smith r. Buck (1890), 29 
N. B. R. 268— CAN. 

d. Jurisdiction of justices.] 

— Under Sheep Protection Act, R. S. O., 
1897 (c. 271), a justice of the peace for 
A. county ordored deft.’s two dogs, 
which had injured two sheep, to be 
destroyed : — Held. : the offence under 
s. 1 1 was the having in possession a dog 
which, wherever the act was done, had 
worried, injured, or destroyed sheep, 
8c the offence was committed at B. 
town, where deft, lived, 8c tho magis- 
trate had no jurisdiction, there being a 
police magistrate for the town, 8c it not 
appearing that tho convicting magis- 
trate was acting for or at the request of 
such police magistrate. 

Upon the same information the same 
magistrate made an order, under s. 15 
of the above Act, for payment by deft, 
to tho owner of the sheep of tho value 
of the sheep & coBts : — Held : tho 
magistrate had no power to award 
damages for the injury to the sheep, 
without a separate complaint. — R. r. 
Due iuno (1901), 21 C. L. T. 588 ; 
2 O. L. H. 593.— CAN, 

e. Shooting dogs at large — Power to 

authorise bye-law — 4 Will 4, c. 23, s. 21.1 
— Held : the corporation of the city of 
Toronto had power under the above 
sect*, to mako bye-laws, by which dogs 
found running at large within the limits 
8c liberties of the city, after proclamation 
of such bye-laws, might bo shot, — 
McKenzie v. Campbell (1845), 1 

U. C. R. 241.— CAN. 

i f. Wanton act.] — Deft, shot 

■ pltf.’s dog while at largo. He saw the 
owner of the dog within call, & the dog 
i was doing no injury, & deft, did not 
apprehend that he w'ould : — Held ; 
R. S. N. 8., 1900 (c. 61), s. 2, as amended 
by 1908 (c. 63), exonerated deft., but 
as his act was one of wanton cruelty, 
costs were refused deft. — F raser r. 
Sinclair (1900), 8 E. L. R. 3. — CAN. 

is “ at large.”] — 

A el ion to recover damages against deft, 
for shooting pltf.’s dog. The defence was 
that tho dog was at. large without its 
owner or other person in charge, & was 
not licensed or collared as the law 
directed . The jury having found a verdict 
for pltf., the ct., although of opinion that 
the preponderance of evidence was in 
favour of deft. , refused to overrule the ! 
decision of the jury within whose 1 
province the determination of matters 
of fact lay. — Graham r. Pynn (1873), 

5 Nfld. L. R. 515.— NFLD. 


h. j — A dog, though on 

its master’s door step, is “ at large ” 
within Consolidated statutes (c. 113), 
8c is liable to be shot. — Woops v. 
Sweeney (1878), 6 Nfld. L. R. ICO. — 
NFLD. 

l. .] — A dog running home 

alone on the highway, at the bidding of 
his master’s wife, whom ho is following,, 
hut without a metallic ticket fastened 
on his neck, as required by 34 Viet, 
e. 21 (Man), iB not at largo & is not liable 
to be shot. — Allan v. McKay, temp. 
Wood, 111; Man. Digest, 345.— CAN. 

m. .] — Spence v. St. 

Catherines City, 23 C. L. J. 167. — 

CAN. 

n. .1 — Iitf.’s clog was 

killed on deft.’s premises, unaccom- 
panied by its owner, but tho evidence 
conflicted os to whether It was killed 
before or after sundown, or whether it 
was *• found " a half-mile from tho 

i iremises of its owner. Defts. relied on 
t. S. O., 1897 (c. 271), s. 9 (c), per- 
mitting the killing of any dog found 
“ straying between sunrise & sundown 
on any farm whereon any sheep 8c 
lambs are kept,” 8c on a bye-law of the 
township permitting the killing of any 
dog found running at large at a greater 
distance than one-half mile from the 
premises of its owner unaccompanied by 
j such owner or a resident ratepayer, as 
; defences to the action : — Held : deft. 

1 liable. — McNair r. Collins (1912), 22 
! O. W .It. 891 ; 3 O. W. N. 1639 ; 27 
i O. L. It. 44 ; 6 D. L. R. 510— CAN. 

; o. Injuries by Dogs Act, 1865, s. 5 — 
i Destroying dog worrying sheep.]— Held : 

tho above sect, (see, since, Dog Rcgistra- 
1 tion Act, 1880, ss. 14—19), did not 
J extend to the ease of a dog captured 
1 chasing sheep, locked up for four hours & 

I then chot. — Webber v. Finnimork, 

| O. B. & F. 150.— N.Z. 

p. Dog Registration Act, 1880, a. 13 — 
Destroying dog worrying sheep.] — Under 
s. 17 of the above Act the right to 
destroy a dog which has been worrying 
sheep ceases when tho dog desists from 
such worrying. 

A person having the right to depasture 
sheep at so much per head on the land of 
another is not the agent of such other 
person within the meaning of s. 13. — 
Craw v. Palmer (1888), 6 N. Z. L. R. 
408.— N.Z. 

q. Destroying unregistered dog. I 

— An owner of land, who finds an 
apparently unregistered dog on his land, 
may take possession of such dog & 
destroy it at once. 

Leading the dog before shooting it 
across a public road intersecting the 
farm in which the dog w r as found does- 
not take away tho owner’s right to 
destroy. — WRiairr v. Sharpe (1901), 
20 N. Z. L. R. 629 — N.Z. 
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Sect, 2, — Liabilities : Sub- sects. 3 4.] 

of such foxhound, which was registered as one of a 
pack of hounds of a hunt. He had “ walked ” it, & 
it was wearing a collar with the name of the hunt 
thereon, & in the right car the letter of the hunt 
& the number of the litter was marked: — Held: 
applt. was rightly convicted for a breach of the 
regulation, as the proviso did not apply to the 
foxhound in question. — R a shall v. Coleman 
(1909), 100 L. T. 934 ; 73 J. P. 377 ; 25 T. L. It. 
038. 

324. Remoteness of damage.] — In an action to 
recover damages for injuries caused by deft.’s dog, 
which had bitten pltf.’s mare, causing the mare to 
kick <te injure pltf.’s carriage & harness, the mare 
also being thrown down & injured, & pltf. also being 
injured A losing employment : — Held : notwith- 
standing there was no evidence that deft, knew the 
dog was savage, pltf. was entitled to recover damages, 
but only in respect of items of injury to the mare. — 
Cowell v. Mumford (1880), 3 T. L. It. 1. 


Sub-sect. 4. — Liability for Nuisance. 

325. Conies — Damage to adjoining crops.] — An 

action for a nuisance will not lie against a man who 
has an adjoining warren, for damage done by 
•conies. 

Pltf. was seized of certain lands in fee <fc deft, was 
seised of other lands adjoining. Deft, made two 
coney burrows in his lands adjoining <fc put conies 
in them, which increased to a great number & went 
into pltf.’s land <fc destroyed his corn : — Held : (1) 
conies were ferce nature? ; ( 2 ) the action for nuisance 
would not iie. — B owlston (Boulston) v. Hardy 
( 1597), Moore, K. B. 453 ; Oro. Rite. 547; 78 
E. It. 794; sub nom. Boulston ’s Case, 5 Co. 
Itep. 104 b. 

Annotation# : — Consd. Northumberland's Case (1617), Poph* 
141. Dbtd. Dowell v. Sanders (1619) ,Cro. Jae. 490. Consd. 
Hannam r. Mockott (1824), 2 B. & C. 934. Refd. Polling 
v. Langdcn (1601), Owen, 114; Blades r. Higgs (1863), 
32 L. J. C. P. 182. Mentd. Ashby v. White (1703), 2 
Ld. Rayin. 938 ; MorriH v. Dimes (1831), 1 Ad. & El. C54 ; 
Pennell r. Mill (1846), 3 C. B. 625. 

See , fu rthcr , Cl ame . 

326. Cockpit — Unlawful gaming — Penalties.] — 

Deft, being convicted of keeping a common cock- 
pit six days, the ct. conceived it an unlawful game 
A took their measures by 33 Hen. 8, c. 9, of 40s. a 
day, though the indictment were at common law, 
he was fined £12.— It. r. Howel (1070), 3 Keb. 405, 
510 ; 84 E. B. 820, 849. 

327. Common law nuisance.] — The 

keeping of a cockpit is indictable as a nuisance at 
common law ; & cock-fighting for lucre in a com- 
mon gaming-house is an unlawful game within 


33 Hen. 8, c. 9, s. II. — R. v . Medlor (1679), 2 
Show. 36 ; 89 E. It. 777. 

Annotation : — Refd. Godman v. Morley (1741), 7 Mod. Rep. 

438, 439. 

328. Swine — Keeping — Alternative penalties by 
statute & common law.] — Deft, was indicted for 
keeping hogs in a back street in a town contra 
formam statuti. It was moved to quash the indict- 
ment on the ground there was a particular statu- 
tory penalty for this offence, viz., forfeiture of tho 
swine to the use of the poor of the parish where they 
were kept : — Held : (1) where a new penalty was 
appointed by Act of Parliament for a matter that 
was an offence at common law, there one might 
either take that remedy which was given by the 
Act of Parliament, or proceed by way of indictment 
as before, & the keeping of swine in the city was a 
nuisance at common law ; (2) where the stat. made 
tho offence, there one must pursue that. — It. v. 
Wigg (1705), 2 Ld. Raym. 1103 ; 2 Salk. 400 ; 92 
E. R. 209. 

Annotations: — Refd. It. v. Mallard (1728), 1 Barn. K. B. 

108 ; K. v. Hill (1729), 1 Barn. K. B. 259. 

329. Public Health Act, 1848 (c. 63).] 

— Deft.’s pigs were kept in a manner which con- 
stituted a nuisance & was injurious to the health of 
the occupiers of the houses in the vicinity of deft.’s 

1 >remises ; the pigs could have been kept without 
>eing a nuisance. The justices convicted deft, in 
the penalty of 40.9. & 5.9. for every day during which 
the offence was continued, the grounds of their 
determination being that keeping swine & pig- 
styes in the manner set forth in the evidence con- 
stituted a nuisance within s. 59 of the above Act, & 
rendered deft, liable to the penalties therein men- 
tioned : — Held : the conviction was good. — D ioby 
v. West Ham Local Board of Health (1858), 22 
,T. P. 304 ; 0 W. R. 408. 

330. Bye-laws — Validity.] — A bye-law 

was made by a town council, pursuant to 5 & 0 
Will 4, c. 70, s. 90, by which bye-law a tine was im- 
posed on every person who should keep or cause to 
be kept any swine within the borough. Applt., a 
butcher, kept swine within the borough in breach of 
the bye-law <fc a penalty of 5s. & costs was imposed 
on him : — Held : the bye-law ought to have been 
restricted to the keeping of swine so as to be a 
nuisance, & it was bad. — E verett v. Grapes 
(1801 ), 3 L. T. 069 ; 25 J. P. 041. 

331 . Whether unreasonable.] — 

By a bye-law of a local board, duly confirmed by the 
Secretary of State, the keeping of pigs was forbidden 
within 100 yards of a dwelling-house ; another bye- 
law ordered certain drainage to be provided where- 
ever pigs were kept. An information was laid 
against resp. for breach of each of such bye-laws, 
but the justices refused to convict on the ground 
that no nuisance was proved & that the bye-laws 


PART III. SECT. 2, SUB-SECT. 4. 

r. Cattle at large in street .] — It Is a 
nuisance for cattle to be at large In the 
streets of a borough. — P iuck r. God- 
FREY (1881), 2 N. Z. L. It. 300.— N.Z. 

9. Police Offences Act , 1865 

{No. 2B5), s. 16 (7),j — Wilfulnesa is ail 

essential element in the offence under 

the above sub-sect., of allowing cattle 

to wander in a public street ; mere 

negligence is not sufficient. Where deft. 

has been convicted of such offence, 

•without any evidence of wilfulness, a 

rule, under Prohibition Act, No. 571, 

a. 2, to prohibit further proceedings is a 

proper remedy. — It. v. Hhuter, Ex p 

Walker (1883), 9 V. L. It. 204. — AUS * 

• 

t. Summary Jurisdiction (Ire- 

land) Act, 1851 ( c . 92), s. 10. j — A fine was 
Imposed upon a man for herding cattle 
along the public road. — Gearon v . 


Hestiuck (1877), 11 I. L. T. Jo. 309.— 

IR. 

w. Horse killed on highway— Failure 
to remove carcase or notify danger .] — 
Applts.’ mare was killed on a public 
road at night, & the carcase was re- 
moved' to the side of tho road. The 
darkness made it impracticable to take 
the carcase away that night, but applts. 
arranged that O., who resided within 
half a mile of tho place, should do so 
next morning. While ho was on his 
way thither about four hours after day- 
light on tho following day tho horses in 
resps.* coach, which was being driven 
along the road at tho usual hour, shied 
at the sight of the dead mare & bolted. 
In an action for negligence : — Held : 
applts. had knowledge that their dead 
animal was causing a nuisance on the 
public road, & they had ample time to 
remove it, & not having done so were 
liable. Semhle : Police Offences Act, 


1908, s. 3 (<), imposed a statutory duty 
on applts. to remove tho body. & tho 
neglect of a duty in respect of a highway 
gave causo of action to any member of 
the public who suffered damage thereby. 
— Percy Brothers v . Fly & Young 
(1917), N. Z. L. K. 451.— N.Z. 

3301. Swine — K erpi >ia — Bye-laws — 
Validity. 1 — An urban sanitary authority, 
under the powers conferred by Public. 
Health (Ireland) Act, 1878 (c. 52), made 
a bye-law as follows : “ No swine shall 
be kopt any yard within a distance of 
twenty-one foot from a dwelling-house, 
or public building, or any building In 
which any person may be, or may bo 
intended to be, employed in any manu- 
facture, trade, or business, oxoopt with 
the special permission of tho sanitary 
authority ” : — Held : the byo-law was 
valid. — Button v. Doohkrty (1835), 
16 L. R. Ir. 493.— -IR. 
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were unreasonable : — Held : the bye-laws were not 
unreasonable, A it was not necessary to prove that 
the infraction of either bye-law caused a nuisance. 
— Wanstead Local Board of Health v. Woos- 
ter (1873), 38 J. P. 21. 

Annotations: — Folld. Tong Street L. B. v. Seed (1874), 39 
J. P. 278. Consd. Heap v. Burnley XJnion Rural Authority 
(1884), 12 Q. B. D. (51 7. Retd. Kruse v. Johnson, [1898] 
2 Q. B. 91 ; Gentel v. Rapps (1901), 85 L. T. 083. 

332. .] — A rural sanitary 

authority, purporting to act under the powers of 
Public Health Act, 1875 (c. 55), ss. 44 A 270, made 
a bye-law prohibiting the keeping of swine within 
the distance of 50 feet from any dwelling-house 
within their district. Swine were kept by applt. 
within the distance of 50 feet from his dwelling- 
house. Justices imposed a penalty of 10*. A 
costs : — Held : the bye-law was unreasonable A 
bad, A the conviction must be quashed. — Heap 
v. Burnley Union Sanitary Authority (1884), 
12 Q. B. D. 617 ; 53 L. J. M. 0. 76 ; 48 J. P. 359 ; 
32 W. It. 661. 

Annotations: — Reid. Rmiland r. Sunderland Corpn. (1884), 
52 L. T. 917 ; l)a l*rato r. Partick Corpn., [1907] A. C. 
153, n. L. 

333. Construction.] — A bye-law 
made by an urban authority imposed a penalty for 
keeping swine within 50 yards of a dwelling-house. 
M., in course of business, used to sell swine else- 
where in the morning, A bring them within 50 yards, 
etc., & keep them until the evening, when they were 
sent off by railway. The justices held that, be- 
cause the pigs were not fed A kept all night, this 
could not be a keeping within the bye-law : — Held : 
they were wrong, A keeping them all night was not 
necessary to the offence. — Steers v. M anton 
(1893), 57 J. P. 584. 

334 . Public Health Act, 1875 (c. 55), 

s. 47 — Injury to health.] — It is an offence under the 
above sect, to keep swine in a dwelling-house so as 
to be a “ nuisance ” in the common law meaning of 
the term. It is not necessary to such offence that 
there should be any injury to health. — Banbury 
Urban Sanitary ‘Authority v. Page (1881), 8 

Q. B. 1). 97 ; 51 L. J. M. C. 21 ; 45 L. T. 759 ; 46 
J. P. 184 ; 30 W. It. 415. 

Annotations : — Folld. Bishop Auckland L. B. r. Bishop 
Auckland Iron & Steel Co. (1882), 10 Q. B. D. 138. 

335. Noxious smell — Injunction.] 

Hefts, kept some hundreds of pigs in a farmstead 
contiguous to a village street, feeding them partly 
on wash from London hotels. Residents within 
200 yards of the farmstead having complained of 
noxious smells alleged to arise from the pigs & their 
food, an action to restrain a public nuisance was 
brought, on the relation of the local authority. 
Witnesses for the defence, some of whom lived on 
the premises, attributed the smells wholly to de- 
fects in the sewer in the street, A experts test ified to 
the careful manner in which, since action brought, 
the pigs had been kept : — Held : (1 ) a public nui- 
sance had been created by deft-s., but had been 
abated ; (2 ) no injunction, nor leavo to apply for 
one in case of recurrence, should be granted. — 
A.-G. v. Squire (1906), 5 L. G. K. 99. 

336. Horses — Glanders — Pleading — Defect cured 
by verdict.] — To bring a horse infected with the 
glanders into a public place to the danger of infect- 
ing the Crown’s subjects is a misdemeanour at com- 
mon law, A an indictment which stated that- deft, 
knew that a mare which he brought into a fair was 
glandered : — Held : good after verdict, without an 
averment that deft, knew that the glanders was a 
disease communicable to man by infection. — 

R. v. Henson (1852), Dears. C. C. 24 ; 20 L. T. 
O. S. 63; 16 J. P.711. 

Annotations : — Distd. Hill v. Balls 1857), 2 H. & N. 299, 
303. Refd. Ward v. Hobbs (1877), 2 Q. B. D. 331, 334. 


337. Noise from stables.] — The occupier of 
a house in a street in London had, many years ago, 
converted the ground floor into a stable. In 1871 
a new occupier altered the stable so that the noise 
of the horses was an annoyance to the next door 
neighbour, A prevented him from letting his house 
as lodgings : — Held : the fact of horses having been 
previously kept in the stable, but so as not to be an 
annoyance, did not deprive the neighbour of his 
right to have the nuisance restrained. — Ball v. 
Ray (1873), 8 Oh. App. 467 ; 28 L. T. 346 ; 37 
J. P. 500 ; 21 W. R. 282. 

Annotations: — Folld. Broder v. Saillard (1876), 2 Oh. D. 
G92. Apld. Howland v. Dover Harbour Board (1898), 
14 T. L. it. 355, C. A. Consd. Sanders Clark v. Grosvenor 
Mansions Co. & D'AUessandri, [1900] 2 Cli. 373. Reid. 
Byass v. Bettarn (1885), 2 T. L. R. 88 ; Reinhardt V. 
Mcntasfi (1889), 42 Ch. i). 685 ; Harrison v. Southwark & 
Vauxliall Water Co., 118911 2 Ch. 409; Kushincr v. 
Polsue & Alfteri, [1900] 1 Ch. 231. C. A. ; Odell v. Cleveland 
House (1910), 26 T. L. R. 410. Mentd. A.-G. v. Cole, 
[1901] 1 Ch. 205. 

338. -.] — In a suit by the owner A occu- 
pier of a house against the occupier of an adjoining 
house, complaining of noise from deft.’s stable : — 
Held : pltfs. were entitled to an injunction to pre- 
vent deft, from keeping horses in his stable so as to 
be a nuisance. — Broder v. Saillard (1876), 2 Ch. 
I). 692 ; 45 L. J. Ch. 414 ; 40 J. P. 644 ; 24 W. R. 
1011. 

Annotations : — Refd. Humphries v. Cousins (1877), 2 O. P. 1). 
239 ; Reinhardt v. Menlasti (1889), 42 Ch. D. 685 ; Gill 
v. Edouin (1894), 71 L. T. 762 ; Colwell v. St. Pancras 
B. C., [1904 J 1 Ch. 707 ; Maxey Drainage Board v. G. N. 
Ry. Co. (1912), 76 J. V. 237. Mentd. Ilurdimm v. N. E. 
Ry. Co. (1878), 3 C. P. D. 168, C. A. ; IIouso Property & 
Investment Co. v. II. P. Horse Nail Co. (1885), 29 Ch. I>. 
190 ; Prinsep r. Belgravia Estate (1895), 39 Sol. Jo. 381 ; 
Lyons v. Wilkins, [1899] 1 Ch. 255, C. A. 

339. Unreasonable obstruction — Private 
nuisance.] — Pltf. kept a coffee-house in a narrow 
street near Covent Garden. Defts. carried on an 
extensive business as auctioneers in same neigh- 
bourhood, having an outlet at the rear of t heir pre- 
mises next adjoining to pltf.’s house, where they 
were constantly loading A unloading goods into A 
from vans. The vans intercepted the light from 
pltf.’s coffee-shop to such an extent that lie was 
obliged to bum gas nearly all day, A access to the* 
shop was obstructed by the horses standing in front 
of the door, & the stencil arising from their frequent 
staleing there rendered pltf.’s dwelling incommo- 
dious A uncomfortable : — Held : the evidence dis- 
closed such a direct A substantial private A par- 
ticular damage to pltf. beyond that suffered by the 
rest of the public, as to entitle him to maintain an 
action. — Benjamin v. Stork (1871), L. R. 9 C. P. 
400 ; 43 L. J. C. P. 162 ; 30 L. T. 302 ; 22 W. R. 
631. 

Annotations : — Consd. Martin v. L. C. C. (1898), 79 L. T. 170. 
Refd. Lvon v. Fishmongers' Co. (1875), 10 Ch. App. 
681, n. ;* Fritz v. Hobson (1880), 14 Ch. 1>. 512 ; Barber 
v. Penlev, [1893] 2 Ch. 447 ; Martin r. L. C . C. (1899), 80 
L. T. 866, C. A. ; Boyce v. Paddington B. C., (19031 1 Ch. 
109 ; Malone v. Laskey. [1907] 2 K. B. 141, C. A. ■ Heath's 
Garage v. Hodges (19i5), 14 L. G. R. 195. Mentd. Boyce 
v. Paddington B. C'., [1903] 2 Ch. 556, C. A. 

340. Smell from stables— Statutory powers 
of company.] — Defts. were a tramway co., who 
were empowered by their Act to lay down & con- 
struct two lines of tramway according to deposited 
plans, together with the works & conveniences con- 
nected therewith. The Act gave no compulsory 
powers for taking lands, A made no special mention 
of building stables. Defts. constructed the lines, A 
built some large blocks of stables near pltf.’s house 
for the horses employed in drawing the cars. Pltf. 
complained of the smell caused by the stables, A 
brought an action for an injunction to restrain 
defts. from using the stables so as to cause a nui- 
sance : — Held : although horses were necessary for 
the working of the tramways, the co. were not justi- 
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fled by their statutory powers in using the stables 
so as to be a nuisance to their neighbours, & it was 
no sufficient defence to say that they had taken all 
reasonable care to prevent it. — Rapier v. London 
Tramways Co., [1893] 2 Oh. 588 ; 03 L. J. Ch. 30 ; 
69 L. T. 301 ; 9 T. L. R. 468 ; 37 Sol. Jo. 493 ; 2 
R. 448, C. A. 

Annotation : — Reid. National Telephone Co. r. Baker, 
118931 2 Cli. 186. 

341. Bees — Interference with reasonable com- 
fort.] — Pltf. sought to restrain a nuisance caused by 


bees, kept by deft, near plif.’s house :-—Held : (1) 
if pltf., owing to the bees, could not live at home 
without his reasonable comfort being substantially 
interfered with, a nuisance was created ; (2) an 
injunction should be granted. — Parker v. Rey- 
nolds (1906), Times , Dec. 17. 


Sub-sect. 5. — Animals Damage Feasant. 
See Distress. 


Part IV — 

342. Contract of agistment — Not an interest in 
land — Statute of Frauds.] — A verbal contract was 
made between pltf. &dcft., by which it was agreed 
“ that deft, should give £45 for some crops of wheat, 
barley, & potatoes, growing on pltf.'s land, & the 
profit of the stubble afterwords, & whatever lay 
grass was in the field ; deft, to harvest the com 
dig the potatoes ; pltf. to have liberty for his cattle 
to run with deft.’s to pay t he tithes : — Held : this 
was not a contract for the sale of an interest in land, 
within 8 tat. Frauds, because, as to the growing crops, 
these were chattels, & with regard to the grass, the 
more reasonable view of the intention of the parties 
appeared to be that- it was a contract for the agist- 
ment of deft.’s cattle l>v pltf. — J ones v. Flint 
( 1839), 10 Ad. & El. 753 ; 2 Per. <fc Dav. 594 ; 9 
L. J. Q. B. 252 ; 113 E. R, 285. 

Annotations: — Consd. McManus r. Cooke (1887), 35 Ch. 1>. 

681. Reid. Mogg r. Yatton Overseers (1880), 50 L. J. 

M. C. 17 ; Met. Ry. Co. v. Fowler, [1892J 1 Q. B. 165, C. A. 

343. No common law duty on agister to make 
redelivery.]— In a declaration on the case, one 
count stated tfiat pltf., at the request of deft., had 
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caused to be delivered to him certain boars, pigs, 
etc., to be taken care of by deft, for pltf. for reward 
to him, deft., & in considerat ion thereof deft, under- 
took & then & there agreed with pltf. to take care 
of the boars, etc., <fc to redeliver same on request : 
— Held : the count in alleging that deft, agreed 
not only to take care of the pigs, but also to re- 
deliver them to pltf,. required something to be done 
beyond the common law duty. — Corbett (Corbet) 
v. Packtngton (1827), 6 B. & C. 268 ; 9 Dow. & 
Ry. K. B. 258 ; 5 L. J. O. S. K. B. 142 ; 108 E. B. 
451. 

Annotations : — Distd. Oallemlar r. Oelricks (1838), 8 L. J. 
C. 1\ 25. Consd. Courtenay r. Ear Jo (1850), 10 C. B. 73; 
Turner r. Stall! brass, (18981 1 Q. B. 56, C . A. Mentd. 
Corner r. Shew (1838), 4 M. & W. 163 ; Tattan v. Li. W. 
Ry. Co. (1860), 2 E. & E. 844. 

344. Agister liable to owner for negligence — 
Agister not insurer. ]-*-A person, who takes in horses 
to agist, does not-, like an innkeeper, insure their 
safety ; he is answerable only in ‘case of negligence. 
— Broadwater v. Blot (1817), Holt, N. P. 547. 

AnnoUttion : — Consd. Searle r. Laveriek (1874), L. R. 9 
Q. B. 122. 


PART IV. 

342 i. Contract of agistment — Sol an 
interest in land. \ — Pltf., an annual 
lessee of Crown lands, sued to recover 
money advanced to deft., who had 
applied for a settlement lease. The 
money was advanced upon an agree- 
ment that If deft, obtained the land as a 
settlement lease, he would allow pltf. to 
agist Ida stock upon it, Sc that If he was 
unsuccessful in obtaining the land, he 
would refund the money advanced by 
pltf. : — Held : as a right of agistment 
would give pltf. no interest in the land, 
appet. if successful would have held the 
land for his own exclusive benefit, as 
required by Crown Lands Act, 1895 
(No. 18), s. 42. — Jeffrey v. Holley 
(1906), 6 S. R. N. 8. W. 375 — AUS. 

342 ii. -.1 — Deft., by parol 

agreoinent with pltf., look a portion of 
his land for grazing, pltf. undertaking to 
take charge of deft. *h cattle, Sc reserving 
to himself the grazing of a horse : — 
field : this was a mere contract for 
agistment, & the possession of the land 
did not thereby pass to deft. — Mulli- 
gan v. Adams (1845), S I. L. R. 132. — 
IR. 

a. Circumstances creating.] — 

Pltf. sold two horses to deft., who sent 
them back as not agreeing with an 
alleged warranty. Pltf. gave him re- 
peated notice to take them again, or 
that she should charge him for their 
keep. Pltf, having sued upon common 
counts for agistment & pasturage, the 
jury found that the horses belonged to 
dell . : — Held : pltf. could not recover, 
for the evidence as to deft.’s conduct, 
etc., tended to negative any implied 
request or promise to pay. — H alliday 


v. White (1864), 23 U. C. R. 593.- 
CAN. 

b. Mortgagor t£ mort- 

gagee.] — Sheep of resps. were mtged. to 
applts. Resps. made default, Sc gave 
the mtgees. notice to take possession 
of the sheep, Sc afterwards gave them 
notice that they would cliargo for 

agistment. The mtgees. gave no 

answer to those notices, hut at a later 
period they sold the sheep. In an action 
for the agistment of the sheep after the 
| default Sc notice to the mtgees. up to 
I the salo -Held : there w r us no contract 
to be implied from the circumstances for 
the mtgees. to pay the intgors. for 
depasturing the sheep after the fault of 
the latter, Semblc : there might be 
circumstances in which a wilful or 

malicious delay by mtgees. in realising 
their security would give the mtgors. a 
right of action against them. — Watt v. 
Buchanan (1871), 1 N. Z. L. It. 437. — 
N.Z. 

e. Liability of agister for 

escaping cattle J — A. let grazing land 
for the season to B. t who put on it a 
number of cattle, one of which escaped 
& was lost. A. undertook no express 
liability for the loss of any of the ani- 
mals : — Held : in the absence of agree- 
ment, there was no law or usage by 
which A. could be rendered liable for 
the loss. — Thompson v. Cook (1880), 
C Nfld. L. R. 203.— NFLD.j 

d. How determined .]^ — The per- 

mission given by the owner to pasturo 
cattle on his land is a personal right, 
which ceases with the loss of ownership 
& is not binding upon the purchaser of 
the land. — M etropolitan Credit Co. 


v. Clerk (1914), Q. It. 46 S. C. 392.— 

CAN. 

344 i. Agister liable to owner for negli- 
gence.] —Vltt.'s mare, while in charge of 
deft, under a contract of agistment, was 
killed through falling th rough the plank 
covering of a well in deft.’s yard, the 
j existence of which was known to deft, 
but not to pltf., Sc to which yard tho 
maro, with other horses of deft., had 
access from a field in which they were 
at pasture : — Held : pltf. had glvon 
sufficient primd facie evidence of negli- 
gence to cast the onus on deft., & non- 
suit set aside. — P earce v. Sheppard 
1893), 24 O. R. 167.— CAN. 

( 344 ii. .1— -Robin & Brierk 

(1890), 19 R. L. Q. B. 270.— CAN. 

344 iii. .1 — A horse was drowned 

in a pond or quagmire oxisting, 
to pltf.’s knowledge, on the pasture 
ground, 6c tho sole imprudence charged 
against deft. w r as not- having fenced 
around it, it appearing that such places 
were not usually fenced : — llela : as 
an agistor engages, by his contract to 
pasture cattle, to exercise ordinary care 
Sc prudence in tho keeping of them, he 
was not liable for the loss. — M cKkaoe 
v. Pope (1890), O. R. 10 8. C. 459.— 
CAN. 

344 iv. .1 — Although one who 

takes anin uls to pasture them should 
give them tho care of a “ bon pSre de 
families' the extent of this obligation is, 
nevertheless, dependent on tho price 
paid for such pasturage. Sc the custom of 
the locality. It. is unreasonable to expect 
that for a moderate price a man should 
watch the animals constantly ; & if one 
of them disappears, it is the owner who 
should bear the loss — at least, unless he 
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345. Doctrine of scienter not applied.] — 

Deft., an agister of cattle, placed pltf.’s horse in a 
field with a number of heifers, knowing that a bull, 
kept on adjoining land, had several times been 
found in the field, & that there was no sufficient 
fence to keep it out. He did not, however, know 
that the bull was of a mischievous disposition. The 
horse was gored by the bull & killed, & in an action 
against deft, for breach of contract to take reason- 
able care, the jury found for pltf. : — Held : the fact 
that deft, had no knowledge of the mischievous dis- 

S osition of the particular bull was no ground for 
isturbing the verdict, as such knowledge was not 
essential to his liability under his contract as an 
agister to take reasonable care of pltf.’s horse. — 
Smith v. Cook (1875), 1 Q. B. D. 79 ; 45 L. J. Q. B. 
122 ; 33 L. T. 722 ; 40 J . P. 247 ; 24 W. R. 206. 

Annotation : — Mentd. Turner v. Stallibrass (1897), 67 L. J. 
Q. 13. 52, C. A. 

340 . Damage caused by act of third party — 

Remoteness of damage.] — Deft, owned a field in 
which he took horses in for agistment. This field 
was separated from another, let to a cricket 
club, by a wire fence, & there was a gate between 
the two fields. Pltf. delivered a mare to deft, for 
agistment. Deft.’s servant negligently, as it was 
alleged, left the gate open, & the mare strayed into 
the cricket field. The cricketers tried to drive her 
back through the gate, using proper care & pre- 
caution, but she ran against the wire fence & sus- 
tained injuries : — Held : upon a question as to 
remoteness of damage, deft, was liable, as the 
natural consequence of the gate being left open was 
injury to the mare. — Halestkap v. Gregory, 
[1805] 1 Q. B. 561 ; 64 L. J. Q. B. 415 ; 72 L. T. 
292 : 43 W. R. 507 ; 15 R. 306. 

347 . Owner’s remedy in tort.] — Pltf. de- 

livered a horse to defts. to be agisted in considera- 
tion of a daily payment, & defts negligently turned 
the horse into a field in which there was a barbed 
wire fence covered with long grass, whereby the 
horse was injured. In an action to recover damages 
the jury found a verdict for pltf. for £30 : — Held : 
os the negligence relied upon was a breach of the 
common law duty arising out of the bailment, the 
action was founded on tort within Cty. Cts. Act, 1888 
(c. 43), s. 116, & pltf. was entitled to costs upon the 


High Ct. scale. — T urner v. Stallibrass, [1898] 1 
Q. B. 56 ; 67 L. J. Q. B. 52 ; 77 L. T. 482 ; 46 
W. R. 81 ; 42 Sol. Jo. 65, C. A. 

Annotations: — Consd. Sachs v. Honderson, [1902] 1 K. B. 

612, O. A. ; Davies v. Hood (1903), 83 L. T. 19 ; Steljes 

v. Ingram (1903), 19 T. L. R. 534. 

348. Owner may sue agister in trover — Where 
agister converts animal to his own use.J — In an 

action of trover for a horse, evidence was given that 
pltf. agisted a horse to deft, to grass : — Held : (1 ) if 
a man puts his horse to grass, & the other guarantees 
that he will be answerable if the horse is taken, an 
action lies, but not otherwise ; (2 ) although he may 
not have so guaranteed, yet if the bailee has con- 
verted the horse to his own use, he is chargeable in 
an action. — Anon. (1573), Ben. & D. 102 (38) ; 123 
E. R. 308. 

349 . Where agister refuses to allow removal 

— Measure of damages.] — Pltf. placed some cows 
with deft, to agist ; a third party ordered deft, not 
to give them up, & deft., upon being asked for them 
by pltf., mentioned his orders, & said that he could 
not give them up : — Held : (1) a conversion ; (2) 
in assessing damages pltf. was not entitled to the 
value of the milk which the cow had yielded while in 
the possession of deft., in addition to the value of 
the cow itself. — Skinner v . Lambert (1850), 16 
L. T. O. S. 244. 

350. Criminal proceedings by owner against 
agister — Sale by agister — Not larceny.] — Prisoner 
received prosecutor’s horse to be agisted & after a 
short time sold it : — Held : this was not larceny, as 
prosecutor had parted with the possession of the 
horse.— R. v. Smith (1836), 1 Mood. C. C. 473. 

Annotations : — Expld. R. v. Stear (1848), T. & M. 11, Exch. 

Refd. R. v. Middleton (1873), L. R. 2 C. C. It. 38. 

351 . Unless animal sold without 

authority.] — On an indictment against a farmer for 
stealing sheep intrusted to him by prosecutor for 
agistment & wliich he had sold, concealing for 
upwards of a month the fact of sale, there being 
some evidence that he had, or might have supposed 
that he had, some implied authority to sell, or that 
prosecutor would not object to it if he realised a 
good price : — Held : if prisoner sold the sheep 
without authority, & without any reason to suppose 
that he had authority to sell them, he was guilty, 


can prove negligence on the part of the 
owner of the land. — Nadon v, Pksant 
(1904), Q. R. 26 S. C. 384. — CAN. 

344 v. .1 — A horse belonging to 

pltf. was taken by deft, to pasture & 
escaped from deft, ’s pasture, got Into a 
ditch & died : — Held : deft, liable, having 
accepted responsibility & fixed bis 
remuneration, 6c having failed to exer- 
ciso ordinary supervision. — Ferrara v . 
Blioh (1908), 8 W. L. R. 245.— CAN. 

344 vl. .] — Where a horse is given 

into the sole custody of an agister, & tho 
horse dies during the agistment, the 
onus lies upon the agistor to show cir- 
cumstances negativing negligence on his 
part. — I ’yk r. McClure (1915), 8 

W. W. R. 538 ; 21 B. C. R. 114; 22 
D. L. K. 543.— CAN. 

344 vii. Failure to discover subsi- 

dence.] — A farmer took in a horse to 
graze for hire in one of ids fields, wliich 
was over old mineral workings, & failed, 
through not having examinod the field, 
to discover that there was in it a sub- 
sidence of the ground, through the 
existence of which an aecident happened 
to the horse 6c caused its death : — Held : 
liable. — M’Lran v. Warnock (1883), 
10 R. 4052 ; 20 So. L. R. 712.— SCOT. 

344 viii. Effect of exception as to 

death from disease.] — Deft, agreed to 
" feed & winter ” forty -seven young 
cattle for pltf. & to be responsible for the 
loss of any of the cattle through getting 
lost or killed or any other way, except 
dying from ordinary disease, while in 


deft.'s charge twenty-nine of the cattle 
died. He housed them in a building so 
low & small that there was not sufficient 
ventilation, 8c they were so crowded at 
night that they became overheated, & 
wore chilled when turned out & con- 
tracted colds, which caused their 
deaths. Deft, was warned by a veteri- 
nary surgeon that tho building was not 
largo enough ; — Held : tho above ex- 
ception from liability could not apply to 
disease resulting directly from deft.’s 
own mismanagement. — McLknagiian v. 
Hood (1905), 25 C. L. T. Occ. N. 19 ; 
1 W. L. R. 422.— CAN. 


344 ix. Exposure to cold .] — 

Pltf. delivered to deft., for agistment, a 
healthy colt, ten months okl. The colt 
died on the night of the same day or 
early the next morning. Tltf. alleged 
that it was impropor to leave the colt in 
a shod for tho night. There were 5 
degrees of frost that night : — Held : 
accepting expert evidence that 5 degrees 
of frost would not affect a ten months 
old colt, there was no negligence on 
deft.’s part.— O’Connor v. Reid (1910), 
13 W. L. R. 401.— CAN. 

344 x. Unless owner aware of 

danuerous defect.] — Deft, was owner of 
an out-farm having on it a quarry used 
by road contractors. Pltf. contracted 
for tho agistment of a heifer thereon, 
knowing the state of the field. Subse- 

a uent quarrying undermined the edge of 
io quarry, which gave way with the 
heifer, & so Injured her that she died : 
— Held : deft, not liable. — Reid v. 


Caldep.wood (1911), 45 I. L. T. 139. — 

IR. 

344 xi. But not for accidental loss. ] 

i — A horse, whilo being grazed for hire by 
1 a farmer, received an injury in conse- 
quence of which it lost the sight of one 
oye. In an action by the owner against 
the grazier : — Held • as pursuer had 
based his action upon fault, which he 
had failed to prove, defender was en- 
titled to absolvitor. 

The risk of accidental loss in such a 
case lies upon the owner & not upon the 
custodier, 6c in order to make the latter 
• liable he must be shown to have been in 
fault (Loud Young). — Sutherland v, 

! Hutton (1896), 23 R. 718 ; 33 So. L. R. 

' 769. — SCOT. 

346 i. Damage caused by act of 

third party . J Where a beast is agisted 
for reward, & through defects in fences 
it escapes into other land of the same 
owner, & there falls into a hole & is 
killed, the owner of the land is liable 
to the owner of the beast, although the 
hole had been securely covered, 6c the 
cover removed without the knowledge 
of tho owner of the land. — M ing Quonu 
v. Cunningham (1899), 17 N. Z. L. R. 
797.— N.Z. 

3481. Owner may sue agister in trover.] 
— In an action for the value of cattle 
taken by deft, to winter for pltf. & not 
returned, & for damages for detention 
of tho cattle, judgment was given for 
pltf. unloss deft, returned the cattle 
within thirty days. — Still v. Watson 
(1908), 7 W. L. R. 466.— CAN. 
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otherwise not. — R. v. Leppard (1804), 4 F. & F. 
51. 

352. Owner may sue third party — In trespass.] — 

The owner of agisted animals may sue in trespass 
forthcir wrongful removal by a third party. — Axon. 
(1374), Y. B., 48 Edw. 3, fo. 20, pi. 8 . 

353 . On guarantee for proper agistment — 

Consideration.] — The declaration alleged that in con- 
sideration that pi tf. gave to 0 . 3 s. for every hog well 
masted by C., deft, promised that the hogs should 
be well fatted & redelivered to pltf., upon the credit 
of which promise pltf. delivered to 0 . one hundred 
& fifty hogs to be masted, but fifty of them were nbt 
redelivered to pltf. Deft, contended that there was 
no consideration to charge him as he received no 
benefit : — Held : there was a sufficient considera- 
tion. — Kirby & Eccl.es Case (1589), 1 Leon. 180 ; 
74 E. It. 171 ; sub nom. Ivirkby v. Coles, Cro. Eliz. 
137. 

354 . For negligence — In regard to goods 

supplied to agister as agent of owner.] — Pltf.’s 
father agreed to take pltf.’s mare to graze on his 
farm at a fixed weekly rate ; pltf.’s father was also 
to get some blistering ointment & blister the mare’s 
legs, which he did, buying the ointment of deft., a 
chemist. This ointment injured pltf.’s mare: — 
Held : pltf. could maintain an action against deft, 
on an implied contract made with his father as his 
agent that the ointment was fit for the purpose. — 
Phillips v. Wood (1833), 1 Nev. & M. K. B. 434 ; 2 

L. J. K. B. 100 . 

355 . In trover — Animals retained by third 

party against debt due to him by agister.] — T. 

received sheep from an agister & claimed to retain 
them as against the owner for a debt due from the 
agister : — Held : T. liable to the owner in trover. — 
Prentice v . Taylor (1859), IF. & F. 409. 

356. Agister has no lien apart from special agree- 
ment.]— If a man take in cattle to depasture on a 
contract at so much a head per week, he cannot 
detain them against the vendee or the owner for the 
value of the agistment, unless there is a special 
agreement to that effect. — C hapman v. Allen 
( 1631), Cro. Car. 271 ; 79 E. Ii. 830. 

Annotations : — Consd. Chase v. Westmorc (181(5), 5 M. & 8. 

180 ; Jackson v. Cummins (1839), 5 M. & W. 342. Held. 

Judson v. Etheridge (1833), 1 Cr. & M. 743. 

357 . .] — An agister of cattle, generally, 1 ms 

no lien over the cattle, because they do not derive 
any additional value either by his skill, labour, or 
attention bestowed on them by him. An agister of 
milch kine has, furthermore, no such right, because 
it is essentially inconsistent with the due exercise 
of the owner’s rights over them, he being ex necessi- 
tate rei empowered to remove them out of the 
agister’s possession & control for the purpose of 
milking them. — Jackson v. Cummins (1839), 5 

M. & W. 342 ; 8 L. J. Ex. 265 ; 3 J. P. 451 ; 3 Jur. 
436; 151 E. R. 145. 

Annotations Consd. Forth v. Simpson (1819), 13 Q. B. 

680. Expld. Cttst-ellain v. Thompson, Thompson r. 

Oastellain (1862), 13 C. B. N. S. 105. Refd. Tho Alan Ker, 

How v. Kirchner (1857), 30 L. T. O. S. 296, P. C. 

358 . Effect of special agreement.] — Pltf. 

having a cow at grass in deft.’s field, & being in- 
debted for the agistment, agreed with him that the 


cow should be a security, that he would not remove 
her till deft, was paid, & that, if he did, deft, might 
take her wherever she might be, & keep her till he 
was paid. Pltf. removed the cow, not having paid 
the debt, & deft, seized her in the high road. In an 
action of trespass for the taking : — Held : the 
agreement might be set up as a defence under a 
plea that the cow was not pltf.’s. — Richards v. 
Symons (1845), 8 Q. B. 90 ; 15 L. J. Q. B. 35 ; 6 
L. T. O. S. 124 ; 10 Jur. 0 ; 115 E. R. 808. 


Annotation:- Refd. Rogers t?. Kennay (1816), 11 Jur. 14. 

359. — - Agreement a question for Jury.] — 

Where an agister refused to deliver cows to the 
owner, pleading an agreement that he Bhould hold 
them for a debt :—Held : ( 1 ) it should be left to the 
jury to find as to the agreement ; ( 2 ) the agreement, 
if established, would be an answer to an action of 
trover for the cows ; (3) the agister could not after- 
wards set up a lien to justify the refusal. — Skinner 
v. Lambert (1850), 16 L. T. O. S. 244. 

360. Agister may sue third party — In trespass.] — 
An agister may sue in trespass for the wrongful re- 
moval of the agisted animals. — Anon. (1374), Y. B., 
48 Edw. 3, fo. 20 , pi. 8 . 

Annotation .-—Refd. R. v. Vincent & West (1852), 21 L. J. 
M. C. 109. 


301 . In trover.] — An agister may bring 

trover (Chambre, J.). — Sutton v . Buck (1810), 2 
Taunt. 302 ; 127 E. R. 1094. 

Annotations : — Consd. Burton v. Hughes (1824), 2 Bing. 
175. Refd. The WinkfMd, 119021 P. 42, C. A. Mentd- 
Punwich Corpn. v. Htcrry (1831). 1 B. & Ad. 831 ; The 
(las Float Whit ton. No. 2, (1895] 1*. 301: Daniel r. 
Rogers, [1918] 2 K. B. 228, C- A. 

362. For negligence — Failure to fence — 

Injury to agisted animal.] — A. sent his horse for the 
night to B., who turned it out after dark into his 
pasture field adjoining to & separated from a field 
of 0. by a fence which C. was bound to repair ; the 
horse from the bad state of the fence fell from one 
field into the other <fe was killed : — Held : B., 

though a gratuitous bailee, might maintain an 
action against O. & recover the value of the horse. — 
Room Wilson (1817), 1 B. & Aid. 59; 106 
E. R. 22. 


Annotations Consd. Lawrence r. Jenkins (1873), L. R. 8 
Q. B. 274 : The Winkiiold, {19021 P. 42, C. A. ; Holgate 
r. Bleazard, [1917] 1 K. B. 443. Refd. Barnes v. Ward 
(1850), 9 (’. B. 392. Mentd. Slices by v. h. 6c Y. Ry. Co. 
(1874), L. R. 9 Q. B. 263 ; Claridgc v. South StatTordshiro 
Train. Co., [1892] 1 Q. B. 422. 

363. Agister may take criminal proceedings — 
Indictment for killing sheep.] — W. was indicted & 
convicted for feloniously killing sheep, the property 
of IX, who had only taken in the sheep for agist- 
ment : — Held : the property was well laid in the 
agister. & the conviction was good. — R. r. Wood- 
ward (1790), 2 East, V. C. 653. 

364. Agister may sue owner in trespass — For 
removing animals without payment — No right of 
distress.] — When one takes in cattle to agist on his 
land for a certain sum he cannot distrain upon the 
cattle for arrears thereof, but if the owner drives 
them away without paying for the agistment, the 
agister may bring an action of trespass. — Anon. 
(undated), 1 Bro. Ahr. 251, pi. 67. 


356 I. Agister has no Urn apart from (2) as defts. had not pleaded “Livery unlawfully took or converted to his own 
special m/reement.) — Held: deft, had Btable Ordinance,” pltf. was Justified use or unlawfully dotained pltf.’s steer, 
no lien upon certain cattle for their in pleading a denial of tho lien 6c Pltf. had paid the owner for the missing 
keep, the ownership not being disputed, thereby throwing the onus of proving animal: — Held: (J ) pltf. as agister had 
as (1) there was no express lien; it on the parties setting it up. — Eltiot such a special property in It as to enable 
(2) there is no common law Hen in favour v. Gibson (1904), 7 Terr. L. R. 96. — him to maintain the action; (2) deft, 
of agisters, nor any lien by implication CAN. could not set up a dofenoe of right of 

of law. — Morrison v. Bryan (1909), 12 property under his plea. — Simtkinbon v, 

W. L. R. 415. — CAN. 881 !. Agis+er may sue third party — Hartwell (1899), 6 Terr. L, R. 473. — 

In trover.] — Pltf., an agister of cattle, CAN. 

868 ii. .1 — Pefts., boarding stable sued deft, for unlawfully entering upon 

keepers, detained two heifers belonging plft.’s premises & unlawfully taking Sc 881 ii, .1 — An agister of 

to pltf., & asserted they had a lien on converting to his own use a steer, the cattle may maintain trover for them. — 
them for their keep & caro : — Held : property of pltf., & unlawfully detaining Clarke v. Row (1854), 4 I. C. L, R, 1 ; 
(1) no such lien existed at common law ; same. Deft, by his plea denied that he 6 Ir. Jur. O. S. 369. — 1R. 



Part V. — Hiring 


255 


365. Liability of owner & agister — For tithes.] — 

Tithe of agisted cattle, if unprofitable, shall be 

S aid by the owner of the ground ; if profitable, by 
tie owner of the cattle. — A non. (1679), 1 Freem. 
K. B. 329 ; 89 E. B. 244. 

366. Reputed ownership of agisted animals — 
Bankruptcy of agister.] — H. placed certain stock 
upon the lands of W. upon an agreement whereby 
the stock remained the property of H., who at the 
end of a fixed period was to sell the stock, Sc, after 
deducting the original price Sc a percentage for pro- 
fit, to hand over the Tbalance to W. During the 
continuance of the agreement W. became bkpt., Sc 
the trustee claimed the stock as being within the 
reputed ownership of bkpt. : — Held : the custom of 
agistment was notorious Sc, that being the case, no 
reputation of ownership could arise in the case of 
stock upon the lands of a farmer. — Re Woodward, 
Ex p. Huggins (1886), 64 L. T. 683 ; 3 Morr. 75. 
367. Bill of sale.] — Bkpt., a farmer, 


on Nov. 19, 1906, gave applts. a bill of sale for £200 
on ( inter alia) his cattle, sheep Sc pigs, but he re- 
mained in possession as before. On Dec. 8, 1900, a 
bkpcy. petition was filed against him, Sc in Jan. 
1907 the goods Sc stock comprised in the bill of sale 
were sold. Applts. claimed the proceeds upon the 
ground that bkpt. was agisting the livestock on 
their behalf, Sc that there was a well-known custom 
apart from agreement for a purchaser at a sale of 
stock Sc crops to leave them on the farpi in the care 
of the tenant. The trustee claimed the money as 
the proceeds of stock of which bkpt. was reputed 
owner : — Held : applts. were entitled to the pro- 
ceeds, as the transaction was within the custom of 
agistment, &it was wholly irrelevant that there was 
in fact no agistment, Sc when cattle were found in a 
place where they might or might not be agisted the 
presumption of reputed ownership was defeated. — 
Re James, Ex p . Swansea Mercantile Bank, 
Ltd. (1907), 24 T. L. B. 15, C. A. 


Part V. — Hiring. 

See , generally , Bailment; Lien. Sc carriage while so employed. — Dean v. Brantii- 

368. Rights of bailor — Injury to animal hired.]- waite (1803), 5 Esp. 35. 

The owner of chaises Sc horses let out to hire may Annotation : — Mentd. Laugher r. Pointer (1827), 5 B. & r C. 547. 

maintain trespass vi et armis against the person 369. Negligence.] — In an action for 

who has hired them for an injury done to his horses i not taking proper care of a hired horse, whereby its 


PART V. 

368 i. Right* of J ailor ■ — Injury to 
animal hired.} — A person who hires a 
horse to perform a journey is not liable 
for the value of the horse, if it dies oil 
the road without the fault, of the hirer. 

• — Dickie v. Campbell (1827), N. B. 
Dig. 40 1.— CAN. 

368 ii. ]— PItf . charged deft, 

with taking his marc on loan, & using 
her improperly, whereby she died, & 
deft, pleaded that he obtained the mare 
on a contract for hire, not on loan : — 
Held : a good answer. — Robertson r. 
Brown (1845), I U. C. R. 345. — CAN, 

368 iii. -A ssumpsit for the 

immoderate riding of a mare loaned to 
deft., & not returning her, with a breach 
that she was not restored to pltf., but 
was so injured that she died. Deft, 
pleaded one plea as to returning her 
only : — Held : the plea was a good 
answer to that part of tho breach it 
professed to cover. — Campbell v. 
Boulton (1846), 2 U. C. R. 202 — CAN. 

368 iv. -.] — The owner of a 

yard into which cattle were taken on 
fair days for payment is liable as a 
bailee for hiro for the safe custody of 
them, although he had a notice to the 
contrary hung up in tho yard, which was 
not brought to the knowledge of the 
owner of the cattle. — Williamson v. 
Gray (1867), 1 I. L. T. Jo. 476.— 1R. 

368 v. . ] — A stabler received 

a young horse, for tho purposo of being 
trained, into a stable, under w'hich he 
was aware that a railway co. w r ere 
forming a tunnel by blasting rock, but 
did not communicate that circumstance 
to the owner of the l»oi>e : — Held : 
liable for injury to the horse through 
fright occasioned by an explosion in the 
tunnel. — Laing r. Darling (1850), 12 
D. 1279 ; 22 J. 693.— SCOT. 

869 I. Negligence.) — A 

horse, hired by deft, to drive along a road 
known to pltf. to be in a bad condition, 
waB returned to pltf. with a deep- 
seated fracture on the hip & had to be 
destroyed. In an action for damages 
pltf. called no positive evidence of 
negligence. Deft. & a witness who had 
been with him gave evidence to show 
that while driving without negligence, 
they came to a bad portion of road, 


with deep wheel ruts, & while going at 
about four miles an hour & sometimes 
at a walk, tho horse suddenly went lame 
as they thought from slipping in a rut, 
& had to bo left some few miles further 
on. Pltf., in rebuttal, called a veteri- 
nary surgeon, who said that the injury 
to the horse could not have been sus- 
tained by a slip such as that described : 
— Held : the Injury was the result of 
an accident, & judgment entered for 
deft. — Watts r. Cutiibert (1912), 14 
W. A. L. R. 205.— AUS. 

369 ii. .] — Action 

against a bailee for killing a horse hired to 
him by careless driving, & breaking the 
buggy & harness, & not returning them. 
Pleas : that the horse was a runaway 
horse, & the damage occasioned there- 
by ; that pltf. hired the horse knowing 
it to he a runaway, & that it. ran 
aw r uy without the fault of deft. ; that 
deft, offered to return tho buggy & 
harness after they were broken : — 
Held : pleas bad. — M cKay v . Cameron 
(1850), 6 IJ. C. R. 340.— CAN. 

369 iii. Deft, hired 

tw r o horses & a buggy from pltf. Deft, 
drove the horses down a grade on tho trot, 
&. the knobs attaching the braces to the 
top of the buggy caught in the wheel. 
On trying to unfasten the top, the top 
came off with a snap, & tho horses 
bolted Sc were killed : — Held : the 
defect in the buggy did not constitute 
contributory negligence, & the locking 
being due to trotting the horses down 
the grade, deft, was liable. — Klassen 
v. Wright (1905), 1 W. L. R. 158. — 
CAN. 

359 .] — Defts. hired 

a team of horses & drove them for about 
seventy-one miles. One of tho horses 
died from exhaustion, the result of 
negligence & want of care, & the other 
suffered for sonic time from exhaustion 
by reason of the distance travelled & 
lack of proper care : — Held .* dofts. 
liable, — Beatty v . Hodson (1912), 19 
W. L. R. 823 ; 7 J). L. R. 821.— CAN. 

369 v. .1 — An action 

was brought against a party, who had 
hired a horse &; gig/ to recover damages 
on account of injury sustained by them 
while in the possession of defender. 
Tho injury was caused by the horse 
backing: — Held : the injury was not 


imputable to any want of care, skill, 
strength, or attention on the part of 
defender, who was assoilzied with 
expenses. — Milnk’h Trustee r. Pypkr 
(1813), 15 J. 256 ; 5 D. 498 ; 15 

Sc. Jur. 256.— SCOT. 

369 vi. -.1— A riding 

horse hired at the ordinary rale for a 
day *s ride was ridden at a gallop 1 n a grass 
field. While there It split its pastern 
bone, & six weeks after, when ulmost 
recovered, it died of Inflammation 
caused by a twist in the bowels : — 
Held : tho galloping tho horse in tho 
grass field was a departure from tho 
implied conditions of tho contract, & 
the rider was liable for the death of the 
horse. — Seton r. Paterson (1880), 
8 R. 236 ; 18 Sc. L. R. 132. — SCOT. 

369 vii. Overloading.) 

— Where a person hiring from another a 
i horse & w'aggon, with seats for two 
j persons, places three therein, & the 
horse on the journey sickens & dies, ho 
! will be liable because of the misuser. — 

| Casey" v. Archibald (1856), 2 Thom. 4. 
—CAN. 

369 viii. Hiding near 

railway.) — Semblc : It- is negligence on 
the part of a bailee for hire to exercise a 
horse so near to a railway that It may 
be frightened by the railway whistle. — 
►Smith v. Blchver (1882), 1 N. Z. L. R. 

— N.Z. 

369 ix. — O nr s of proof.) 

— The hirer of a horse & carriage from a 
livery stable keeper who returns them 
in a damaged condition, & who, being 
tho only person with full knowledge of 
the circumstances causing tho damage, 
fails to give any explanation of same, is 
presumed to nave been negligent. — 
Orkmley v. Stubbs (1908), 39 N. B. R. 
21 ; OK. L. R. 33.— CAN. 

369 x. .]— Pltfs. 

lent a team of horses to deft, for 
ploughing stubble only, & deft, agreed if 
they were not in as good condition when 
he returned them as when he received 
them, that he would pay for them. 
When pltfs. got back the horses they 
were not in as good condition as when 
deft, received them, being very thin 
Sc weak, with had sores on their shoul- 
ders, nocks, 8c books. Deft, had used 
the horses occasionally for road w r orl , 
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knees were broken, pltf. must give some positive 
•evidence of negligence ; & it is not enough to prove 
that the animal was returned by deft, with its 
knees broken, although it had often been let out 
to hire before without having fallen down. — 
Oooper v . Barton (1810), 3 Camp. 5, n. 

370. ,] — if, upon a hired horse 

being taken ill, the hirer calls in a farrier, he is not 
answerable for any mistakes which the latter may 
commit in the treatment of the horse ; but if in- 
stead of that he prescribes for the horse himself, & 
from unskilfulness gives it a medicine which 
causes its death, although acting bond fide he is 
liable to the owner of the horse as for gross negli- 
gence. — Dean v. Keate (1811), 3 Camp. 4. 

371 . Over riding by infant.] — Where 

pltf. declared that at deft.’s request he had deli- 
vered a mare to deft, to be moderately ridden, & 
that deft, maliciously intending, etc., wrongfully & 
injuriously rode the mare, so that she was damaged, 
etc. : — Held : deft, might plead his infancy in bar, 
the action being founded on a contract. — Jennings 
v. Rundall (1799), 8 Term Rep. 335 ; 101 E. R. 
1419. 

Annotations : — Consd. Crancli v. Whit© (1835), 1 Bins. N. C. 

414. Expld. Bartlett v. Wells (1862), 1 B. & S. 836. Distd. 

Burnard v. Haggis (1863), 14 G. B. N. S. 45. Consd. 

Fawcett v. Smetliurst (1914), 84 L. J. K. B. 473. Refd. 

Stikoman v. Dawson (1847), 1 Do G. & Sin. 90; 

Liverpool Adelphi Loan Aseoon. v. Fairhurst (1854), 9 

Exch. 422 ; Re King, Ex p. Unity Joint Stock Mutual 

Banking Assocn. (1858), 31 L. T. O. S. 124 ; Morgan v. 

Havoy (1861), 30 L. J. Ex. 131 ; Walley v. Holt (1876), 

41 J. P. 56 ; Earle v. Kingsoote, [1900] 1 Oh. 203. Mentd. 

Green »\ Groenbank (1816), 2 Marsh. 485 ; PozzJ t?. 

Shlpton (1838), 8 L. J. Q. B. 1 ; Leslie v . Slioill, [1914] 

3 K. B. 607, C. A. 

372. Improper use of horse by infant.] 

— An infant, a Cambridge under-graduate, hired a 
mare for a ride along the road, being expressly told 
that she was not fit for leaping. The mare was put 
to a fence, & in taking it fell upon a stake & was so 
injured that she died; — Held: the infant was 
guilty of an actionable wrong, & liable irrespective 
of any question of the horse being a necessary. — 
Burnard v. Haggis (1803), 14 C. B. N. S. 45 ; 2 
New Rep. 120 ; 32 L. J. C. P. 189 ; 8L.T. 320 ; 9 
Jur. N. S. 1325 ; 11 W. R. 644 ; 143 E. R. 360. 

Annotations: — Consd. Walley v. Holt (1876), 35 L T. 631 ; 

Fawcett v. Smethurst (1914), 84 L. J. K. B. 473. Refd. 

Earl© v. Kingscote, [1900] 1 Oh. 203 ; Leslie v. Sheill, 

[19141 3 K. B. 607, C. A. 

Sec, generally , Infants & Children. 


373. Misconduct of bailee’s servant.] 

Deft, hired a carriage & horse from pltfs. Deft.’s 
coachman, instead of taking them, as was his duty, 
to the stable, drove for his own purposes in another 
direction. While he was thus engaged, the car- 
riage & horse were injured, owing to his negligent 
driving ; — Held : there had been a breach of deft.’s 
contract as bailee for which he was liable. — Coup# 
Co. v. Maddick, [1891] 2 Q. B. 413 ; 00 L. J. Q. B. 
070; 65 L. T. 489; 56 J. P. 39. 

Annotations — Consd. & Distd. Sanderson v. Collins, [19041 
1 K. B. 628, C. A. In that case, as I understand it, the 
act done by the coachman was admittedly within the scope 
of his authority ; he had reoeived an order to drive the 
horse in a particular direction ; he did drive the horse, 
but instead of doing so in the direction ordered he drove 
in another direction ; still he was intrusted with the 
carriage & horse for the purpose of driving them, & they 
wore injured owing to his negligent driving (Collins, 
M.R.). Expld. Cheshire v. Bailey (1904), 74 L. J. K. B. 
176, C. A. 

374. Sale by bailee — Bona fide purchaser for 

value.] — A. let a horse on hire to B., for one month. 

B. kept it for two months & then sold it to O. ; — 
Held : A. might recover the value of the horse from 

C. , although 0. had acted bond fide & had paid B. the 
full value. — Shelley v . Ford (1832), 6 C. & P. 313. 

375. Liabilities of bailor — Implied warranty — 

Horse hired for particular journey.] — When a horse 
is let out on hire for a particular journey, the party 
letting impliedly warrants that the animal is fit for 
such journey, & if, being then unsound & unfit, the 
horse falls lame on the journey, & is unable to pro- 
ceed, the party hiring may leave it at the inn, & 
give notice to the owner, whose duty it is to send 
for it. * 

In such case the party hiring is not liable to the 
owner for the price agreed on for the journey, nor 
can he, after such notice, be required to make any 
compensation for the loss of the animal’s services, 
the owner having neglected to send for the horse for 
several months. 

This is not a case of a bailee, but of a contract in 
which pltf. impliedly warrants that his horse is fit to 
do a certain journey. The selection of the animal 
by deft, in the stable has nothing to do with the case, 
for the owner is still supposed to warrant the horse 
so selected fit & competent for the journey (Pol- 
lock, C.B.). — Chew v. Jones (1847), 10 L. T. O. S. 
231, 308. 

Annotation: — Reid. Fowler v. Lock (1872), L. R. 7 C. P. 
272. 


contrary to bis bargain : — Held : 
<1) pltfs. having mad© a claim for the 
hire of the horses, the contract ceased 
to be a gratuitous loan, & became a 
bailment for hire ; (2) the onus was on 
deft, to show that the damage was not 
caused by any negligenco on his part, 
or by any unauthorised use of the 
animals by him ; (3) on the facts deft, 
had discharged that onus & was only 
liable for the depreciation due to hiB 
negligence arising from the sores on the 
horses* shoulders, nocks, & backs. — 
Wrigiit v. .Smith (1911), 16 W. L. R. 
709 ; 4 Sask. L. R. 253.— CAN. 

389 xi. — Action 

to recover the price of a horse, loaned 
by pltf. to deft. Pltf. alleged that the 
horse was overworked & underfed 
whereby it died. The evidence did not 
show the exact cause of death : — Held : 
the onus was on deft, to show that lie was 
guilty of no negligence, &, having failed, 
he was liable. — Pratt v. Waddington 
(1911), 18 O. W. Ii. 725 ; 2 O. W. N. 
746 ; 23 O. L. R. 178.— CAN. 

369 xii. .1 — A 

person hired a serviceable horse, & 
returned it in a useless state ; — Held : 
<1) liable for its value ; (2) the pro- 
prietor of the horse not obliged to 
prove actual maltreatment when the 
horse was out of his possession. — 
Robertson v . Ogle (1809), June 23, 
F. C.— SCOT. 


369 xiii. .] — A 

horse, sound when hired by deft., was 

returned with its leg broken above the 

kneo : — Held : deft, liable, having failed 
to show that the injury was occasioned 
by that for wliich he was in no respect to 
blame. — M arquis v . Ritchie (1823), 
2 S. 386.— SCOT. i 

xiv. .1 — Ac- 1 

tion by the owner of a horse against a | 
farmer, to whom it had been lent or hired 
for its keep. The horse had died from 
the effocts of a blow on the shoulder, 
wliich had been received while the horse | 
was in defender’s custody. There was 
no evidence as to how the Injury 
happened ; — Held : it was for defender 
to show the cause of injury, & at least 
produce prinid facie evidence that the 
cause was one for wliich ho was not 
responsible, & having failed to do so he 
was liable. — Wilson v . Orr (1879), 7 
R. 260 ; 17 Sc. L. R. 132.— SCOT. 

e. Misconduct of bailee's 

Quest.] — BtfLIVEAU & Martineau, 2 
M. L. R. 133 ; 9 L. N. 202.— CAN. 


373 i. Misconduct of bailee's 

servant.] — Pltf. placed a horse with 
deft., a livery stable keeper, with a view 
to finding a purchaser for it. The 
horse, with pltf.’s consent, was taken to 
a meet by deft. *s groom for the purpose 
of showing it off, & was over-ridden by 


the groom, so that it died ; — Held : 
I deft, liable. — H aoart v. Inglis (1832), 
10 8. 506.— SCOT. 

f. Misconduct of third 

parlies.] A person who hires a horse is 
not responsible for the culpa of those 
i (hostlers of inns, etc.) to whom, in the 
course of a journey, he properly entrusts 
| it. — S mith v. Melvin (1845), 8 D. 264. — 

| SCOT. 

374 i. Sale by bailee — Liability of 

purchaser for value without notice .] — 
Where a person lends his cattle to the 
proprietor of a station with authority 
to use them for stocking purposes, & 
such proprietor afterwards sells the 
cattle with the station to a third person, 
who pays for them without notico of 
the true owner’s claim, & in the bond 
fide beliof that they are the property of 
the vendor, the true owner is not 
estopped from recovering the oattlo or 
their value from the purchaser. — S ly 
v. Campbell (1887), 2 Q. L. J. 192.— 
AUS. 

a 

g. Contract — Lease of racehorse — 
Death of lessee.] — An agreement to lease 
two racehorses for a torm of two years 
to a horse trainer : — Held : a contract 
for personal services & terminated by 
the death of the lessee during the term 
of agreement. — Newell v. Moulden 
(1911), 11 S. R. N. S. W. 539.— AUS. 
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376. -.] — Where a cab-driver hires 
from a cab proprietor a horse & cab at a certain sum 
per day, the relationship of master Sc servant does 
not exist between the proprietor Sc the driver so as 
to deprive the driver of his remedy by action for 
personal injuries sustained by him, by reason of the 
proprietor hiring out to him *a horse not reasonably 
fit & safe to drive. — G ibbons v. Standon (1807), 10 
L. T. 497. 

377. .] — pltf., a cabdriver, 

obtained from deft., a cab proprietor, a horse & 
cab upon the terms that the driver on bringing 
them back at the end of the day should hand over to 
the proprietor 18s., retaining for himself all the 
day’s earnings over that sum, the day’s food for the 
horse being supplied by the owner, & the latter 
having no control over the driver after leaving the 
yard. The horse with which pltf. was furnished, 
which was fresh from the country & had never be- 
fore been harnessed to a cab, overturned the cab & 
injured the driver. In answer to questions put to 
them by the judge, the jury found (1) the horse was 
not reasonably fit to be driven in a cab ; (2) pltf. 
did not take upon himself the risk of its being rea- 
sonably fit to be so driven ; (3) deft, did not take 
reasonable precautions to supply pltf. with a rea- 
sonably fit horse ; (4) the horse Sc cab were in- 
trusted to pltf. as bailee, Sc not as servant : — Held : 
pltf. entitled to a verdict. — Fowler v. Lock (1874), 
L. R. 10 G. P. 90 ; 43 L. J. C. P. 394, n. ; 31 L. T. 
844 ; 23 W. R. 415. 

Annotations : — Consd. Steel v. Lester (1877), 3 C. P. D. 121 ; 
Venables v. Smith (1877), 2 Q. B. D. 273 ; Hyman t». Nyo 
(1881), (5 Q. B. I). (585 ; Kirn? v. London Improved Cab 
Co. (1889), 23 Q. B. IX 281, C. A. ; Gatos v. Bill, 11902] 
2 Iv. B. 38, C. A.; Smith v. General Motor Cab Co., 
11911] A. O. 188, H. L. Refd. Hobertson v. Amazon 
Tug & Lighterage Co. (1881), 7 Q. B. D. 598, C. A.; 
Doggett v. Waterloo Taxi Cali Co., [1910] 2 K. B. 336, 
C. A, 

Relationship between cabdriver & cab pro- 
prietor, see, further , Bailment. 

378. Injury to bailee’s wife.] — 

Male pltf. hired from deft., a livery stable keeper, a 
landau with a horse Sc driver for the purpose of 
taking a drive. His wife accompanied him in the 
carriage. The horse showed considerable signs of 
restiveness when meeting motor cars, Sc when 
passing a traction engine shied Sc became unman- 
ageable, & the carriage was upset, & both the hus- 
band Sc wife were injured. In an action by the 
JUusband Sc wife to recover damages for the injuries 
the jury found that deft, ought to have known, if he 
had used proper care, that the horse was unsafe to 
be sent out with the carriage, but that the driver 
was not negligent. Deft, upon these findings, 
while admitting liability to the husband, contended 
that he was not liable to the wife : — Held : (1) as 
deft, ought to have known of the vicious propensity 
of the horse, he was in the same position as if ho had 
known, & it was his duty to the wife, whom he 
must have contemplated would use the carriage, to 
warn her of the dangerous character of the horse ; 
(2) his duty arose independently of contract, Sc deft, 
was liable to tho wife ; (3) deft, was liable to the 
wife upon the ground that, as he kept control of the 
carriage Sc accepted her as a passenger therein, he 
was under a duty to use reasonable care to carry 
her safely & for that purpose to provide a proper 
horse. — White v. Steadman, [1913] 3 K. B. 
340 ; 82 L. J. K. B. 846 ; 109 L. T. 249 ; 29 
T. L. R. 563. 

Annotaiion : — Expld. Bates v. Batey, [1913] 3 tv. B. 351. 

I do not think that Lush, J. iu \Yhite v. Stealman can 
have intended to decide that whore a thing not dangerous 
in itself becomes dangerous through a defect occasioned 
by broach of contract in Its manufacture or delivery, the 
rson handing it over must be held liable to a third party 
cause, although he did not know, he might by the exercise 
of reasonable care have known its condition ; in any case 

J. — VOL. II. 


the decision was not a decision with regard to a defect 
arising from breach of contract, but had reference to a 
vicious horse (Horridge, J.). 

Liability for accident to third party — Whether 
driver servant of bailor or bailee.] — See Bailment ; 

Master Sc Servant. 

379. Contract — Milking of cows.] — The declara- 
tion stated that pltf. agreed to let, & A. agreed to 
take, tho milking of thirty cows, for the sum of 
£7 10s. per annum per cow, from Feb. 14, the rent 
to be paid quarterly in advance, on Feb. 14, May 14, 
Aug. 14, Nov. 14, & deft, agreed to pay the rent at 
tho times therein mentioned. Pltr. then averred 
performance of the agreement by him, & that A. 
took the milking of the thirty cows, Sc alleged as a 
breach of the agreement non-payment by deft, of 
the rent, which became due on Nov. 14. It 
appeared in evidence that in May it was agreed be- 
tween pltf. & A., the latter having then thirty-two 
cows, that pltf., instead of taking away two at that 
time, should be at liberty to take four at the fall of 
the year, Sc it appeared that between Oct. 4 Sc 
Oct. 20 pltf. did take away four cows, leaving A. 
after that period less than thirty. It was proved 
that this alteration in the mode of using the cows 
made no substantial difference as to profit or loss : 
— Held: (1) this was an entire contract for the 
letting of thirty cows, neither more nor less ; (2) 
pltf. in an action against a surety was bound to 

rove a literal performance of that contract, Sc he 
ad not done so, inasmuch as he had shown that 
during part of the year he had allowed A. to 
have the milking of twenty-eight cows only. — 
Whitcher v. Hall (1826), 5 B. Sc C. 269; 8 
Dow. Sc Ry. K. B. 22 ; 4 L. J. O. S. K. B. 167 ; 
108 E. R. 101. 

Annotations : — Expld. Gordon v. Rae (1858), 8 E. & B. 1065. 
Consd. Sanderson t». Aston (1873), L. R. 8 Kxoh. 73. 
Refd. Tho Harriett (1841), 1 Win. Rob. 182 ; Bonser r. 
Cox (1844), 13 L. J. Oh. 260. Mentd. Hollier v. Eyre 
(1842), 9 Cl. & Fin. 1, H. L. ; Bonar v. McDonald (1850), 3 
II. L. Cas. 226, H. L. ; Holme v. Brunskill (1878), 3 Q. B. D. 
495, C. A. 

380. Covering mare — Lien.] — S. sent a mare 
to M., a farmer, to be covered by a stallion belong- 
ing to him. The mare was taken to M.’s stables, & 
covered accordingly, upon a Sunday. The charge 
for covering not being paid, M. detained the mare. 
A demand of her was afterwards made, but M. re- 
fused to deliver her, claiming a lien not only for tin" 
charge on that occasion, but for a general balance 
due to him on another account: — Held: (1) M. 
was entitled to a specific lien on the mare for tho 
charge for covering her ; (2) the claim made by M- 
to retain the mare for the general balance was not a 
waiver of his lien for the charge on the particular 
occasion, Sc did not dispense with the necessity of a 
tender of that sum ; (3) such contract was not 
void within Sunday Observance Act, 1677 (c. 7). 
s. 1, on the ground of its having been made Sc 
executed on a Sunday, it not being made by M. in 
the exercise of his ordinary calling, but even if it 
were, the contract having been executed, the lien 
attached. — Scarfe v. Morgan (1838), 4 M. & W 
270 ; 1 Horn & H. 292 ; 7 L. J. Ex. 324 ; 2 «Tur. 
569 ; 150 E. R. 1430. 

Annotations : — Consd. Jackson r. Cummins (1 839), 5 M. & W. 
342. The general rule as laid down by this ct. in Scarfe 
v. Morgan is that by the general law, in the absence of any 
special agreement, whenever a party has expended labour 
skill in the improvement of a chattel bailed to him 
ho lias a lien upon it ; now the case of agistment does not 
fall within t hat principle, inasmuch as the agister simply 
takes in the animal to feed it (Parke, B.). Distd. 
Dirks v. Richards (1842), 6 Jur. 562. Consd. Beaumont 
v. Brengcri (1847) 5 C. B. 301. Distd. Skinner r. 

Lamliert (1850), 16 L. T. O. S. 244. Consd. Kerford v. 
Mon del (1859), 28 L. J. Ex. 303. Distd. Weeks i\ Goode 
(1859), 6 O. B. N. S. 367. Mentd. Short v. Mereier 
(1851), 20 L. J. Ch. 289 ; Rumsey v. N.-E. Ry. Co. 
(1863), 14 C. B. N. S. 641 ; Taylor v. Chester (IS69), 
10 B. & S. 237, 
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Part VI. — Sale and Exchange of Animals 


Sect. 1. — IN GENERAL. 

Sale of horses & other animals in markets & fairs 
& in market overt : see Auction & Auctioneers ; 
Markets A Fairs ; Sale of Goods. 

381. Condition for return — Continuing contract — 
Pleading.] — In an action for money had & received 
by deft, to pltf/s use, it was proved cleft, had sold 
to pltf. for 70 guineas a pair of horses, which he 
undertook to take back if pltf. disapproved of them 
& returned them within a month. Pltf. returned 
them within that time & took another pair from deft, 
without making any fresh agreement. These he 
also returned within a month. <& received a third pair 
on Dec. 23 without any fresh bargain. Pltf. dis- 
approved of the third pair because they were res- 
tive & would not draw, & offered to return them on 
Jan. 5, but deft, refused to take them back : — Held : 
(1) the action would not lie as pltf. should have 
declared on the special contract which continued 
between the parties through all their subsequent 
dealings; (2) pltf . was properly nonsuited. 

< If pltf. had demanded the 70 guineas & brought 
his action on the return of the first pair of horses & 
no second pair had been sent, the action would have 
lain, but here the contract was continued (Ash- 
hurst, J.). — Weston r. Downes (1778), 1 Doug. 
K. B. 23 ; 90 E. R. 19. 

Annotations : — Distd. Towers t\ Barrett (1787), 1 Term Rep. 
133. Apld. Hullo i\ Ileightinan (1802), 2 East, 146 ; Payne 
v. Whale (1806), 7 East., 274 ; Cross v. Bartlett (1829), 

3 Moo. & P. 637 ; Street r. Blay (1831), 3 B. & Ad. 456 ; 
Gompcrtz v. Denton (1832), 1 Dowl. 623 ; Edwards v. 
Bates (1844), 7 Man. & G. 590. Refd. Dawson in Collis 
(1851), 10 C. B. 523. Mentd. Bay 1 is v. London, 11913J 1 
Ch. 1 27, C. A. ; Sinclair r. Brougham , [1914] A. C. 398, H. L. 

382. Effect of.] — Pltf. bought a horse by 

public auction at a repository warranted to be a 
good worker, subject to the condition that “ horses 
warranted good workers, whether sold by private 
treaty or public auction, not answering such war- 
ranty must be returned before 5 o’clock of the day 
after the sale ; shall then be tried by a person to be 
appointed by the auctioneer, A the decision of such 
person shall be final.” The horse was not returned 
within the stipulated time. In an action on the 
warranty : — Held : pltf.’s only remedy was under 
the condition, A he could not maintain the action. 
— Hinchcliffk v . Harwich (1880), 5 Ex. D. 177 : 
49 L. J. Q. B. 495 ; 42 L. T. 492 ; 44 J. P. 015 ; 28 
W. It. 940, 0. A. 

383 , .] — On July 22, pltf. bought a 

horse at deft .’s home repository, it being a condition 
of sale that, if any horse did not comply with the 
warranty, it might be returned up to 5 p.m. on the 
second day after the sale, & that, if not returned by 


that time, the purchaser should have no claim for 
any defect. On July 2 4 the horse was found to bo 
suffering from influenza, & pltf. sent it on that day 
to the repository, but it did not arrive until 5.2 p.m., 
when the gates were closed, A the horse was refused 
admittance. It was alleged that the horse was so 
unwell that it was impossible to send it back sooner : 
— Held : the failure of pltf. to comply with the con- 
dition as to the time for returning the horse was an 
answer to an action on the warranty. — Bush v. 
Freeman (1887), 3 T. L. R. 449. 

Limiting duration of warranty.] — Sec 

Nos. 456—458, post 

384. Death of animal before return — 

Action by vendor for price.] — A horse was sold by 
pltf. to deft., upon condition that it should betaken 
away by deft. & tried by him for eight days & re- 
turned at the end of eight days, if deft, did not 
think it suitable for his purposes. The horse died 
on the third day after it was placed in deft/s stable, 
without fault of cither party : — Held : pltf. could 
not maintain an action for the price as for goods 
sold & delivered. — Elpiiick v. Barnes (1880), 5 
0. P. D. 321 ; 49 L. J. Q. B. 098 ; 44 J. P. 651 ; 29 
W. R. 139. 

Annotation : — Refd. Jamosieh v. Attenborough (1910), 102 

L. T. 605. 

Effect on proceedings relating to 

warranty.] — S 'ec Nos. 481 — 484, post. 

385. Agreement to exchange animals for money 
consideration — Breach of warranty — Recovery of 
money & animals.] — Power t\ Wells, No. 462, 

pOSt. 

386. . J — Gompertz v. Denton, 

No. 463, post 

387. Refusal to pay money on alleged 

breach of warranty — Recovery of money.] — A. 

agreed to give a horse, warranted sound, in ex- 
change for a horse of B. & a sum of money. The 
horses were exchanged, but B. refused to pay the 
money, pretending that A.\s horse was unsound : — 
Held : it might be recovered on an indebitatus count 
for horses sold & delivered. — Sheldon v. Gox ( J 824 ), 

3 B. & C. 420 ; 5 Dow. A By. K. B. 277 ; 107 E. R. 
789. 

Annotation : — Apld. Bull r. Parker (1842), 2 Dowl. N. 8. 

345. 

388. Contract — Made on Sunday.] — A horse-dealer 
cannot maintain an action upon a contract for the 
sale A warranty of a horse made by him upon a Sun- 
day. Such contract is void under Sunday Observance 
Act, 1667 (c. 7), & it is of no consequence whether 
the act be done openly or concealedly or whether 
it be an act of w r ork A labour or not. — Fennell v. 

m. Expiry of time limited for.] — 

ClIA KLEBOIH 17. CLARKE (1914), 21 

R. do J. 14.— CAN. 

n. Contract — Failure to deliver full 
number of sheep sold — Clean sheep .] — 
Under a contract for sale of sixteen 
thousand sheep at 5 s. per head, only 
eight hundred & thirty were delivered, 
some of them being legally scabby : — 
Held : (1) pltf. could only recover on a 
quantum valebant : (2) the measure of 
value was the price agreed on in the 
contract, taking that price to bo for 
clean sheep, & a reduction being made, 
to be ascertained by a jury, on account 
of the flock being unclean, & the cost of 
dipping the sheep twice. Qu. : whether 
a contract tor the sale of sheep means a 
sale of clean sheep, & whether, if the 
sixteen thousand sheep had been 
delivered & delivery accepted, deft, 
could have insisted on any reduction.— 
Smiths. Johnston (1881), 3 N. Z. L. R. 
270.— N.Z. 


PART VI. SECT. 1. 

382 i. Condition for return — Refusal of 
seller to take animal back — Liability of 
buyer. 1 — A. sold a mare to B. with the 
right to return her if not satisfied by a 
certain date, but refused to accept her 
when tendered within the time allowed. 
B. put the mare in a livery stable, 
telling A. that she was at his charge, & 
subsequently removed the marc to his 
own farm, where Hhe was kept for some 
time & afterwards sold at a reduced 
price : — Held : B. entitled to return the 
mare without incurring liability for 
deterioration unless imputable to his 
own act or gross negligence. — G raham 
v. Wilson (1839), 1 D. 407.— SCOT. 

h. Sale on trial — Death during lime 
limited for .] — A horse died in the hands 
of cm intending purchaser on trial. It 
had been overwrought a day or two 
previously, but the overworking, al- 
though proved to have a tendency to 


i produce the disease of which it died, 
J was not proved to be the cause of that 
disease : — Held : the onus lay upon the 
intending purchaser of proving that the 
horse had perished from a cause un- 
connected with the misuse, & as ho had 
faffed to discharge this onus , he must 
bear the loss. — Pullaiw v. Walker 
(1858), 20 D. 1238 —SCOT. 

1. .1 — 1*1 tf. & deft, each 

left a horse with the other for three 
days’ trial with the view of exchanging 
horses. There was no definite agree- 
ment as to the termB of the proposed 
exchange. On the last day deft/s norse 
was injured in pltf.’s stable & died the 
next day. After the horse was injured 
pltf. offered the horse to deft. & asked 
for his own in return. Deft, refused : — 
Held : pltf. entitled to judgment in 
an action for replevin. — Capellini v. 
Bellanger (1911), 18 O. W. R. 93. — 
CAN.jj 
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Ridler (1826), 5 B. & C. 406 ; 8 Dow. & Ry. 204 ; 
4 L. J. O. S. K. B. 207 ; 108 E. R. 151. 

Annotations : — Foil!. Smith v. Sparrow (1827), 4 lling. 84. 

Consd. Begbie v. Levi (1830), 1 Cr. & J. 180. 

389 . Completion — Authority of agent.] — In 

assumpsit for a mare sold & delivered, to which 
deft, pleaded non assumpsit, it appeared that deft., 
having seen & ridden the mare, wrote to pltf. : “I 
will take the mare at 20 guineas, of course war- 
ranted ; & as she lays out, turn her out my mare.” 
Pltf. agreed to sell her for the 20 guineas. Deft. 
subsequently wrote again to him : “ My son will be 
at the World’s End [a public-house] on Monday, 
when he will take the mare & pay you ; send any- 
body with a receipt, & the money shall bo paid ; 
only say in the receipt, sound, & quiet in harness.” 
Pltf. wrote in reply: “ She is warranted sound, & 
quiet in double harness ; I never put her in single 
harness.” The mare was brought to the World's 
find on the Monday, & deft.’s son took her away 
without paying the price, <fc without any receipt or 
warranty. Deft, kept her two days, & then re- 
turned her as being unsound. The trial judge 
stated to the jury that the question was whether 
deft, had accepted the mare, & directed them t<o 
find for deft., if they thought he had returned her 
within a reasonable time, <fc desired them also to 
say whether the son had authority to take her 
without the warranty. The jury found that deft, 
did not accept the mare, & that the son had not 
authority to take her away : — Held ; (1 ) there was 


no complete contract in writing between the parties, 
& the direction of the judge was right ; (2) deft, 
was not bound by the act of the son in bringing 
home the mare, inasmuch as he had thereby ex- 
ceeded his authority as agent, & pltf. was not en- 
titled to recover. — Jordan v. Norton (1838), 4 
M. & W. 155 ; 1 Horn & H. 234 ; 7 L. J. Ex. 281 ; 
150 E. R. 1382. 

390 . Repudiation — Entire contract.] — Deft. 

bought of pltf. two dogs at a price of £19, of which 
£10 was stated to be the value of the one & £9 that 
of the other dog. The evidence of delivery & accept- 
ance was a letter from deft, to pltf., beginning “ I 
did not receive the dogs till last night.” Deft, kept 
one dog, & wrote to pltf. stating he should re- 
turn the other as not agreeing with the warranty. 
It did not appear that the dog had been returned. 
Deft, paid into ct. £10, the value of the dog ap- 
proved of, & disputed his liability for the re- 
mainder : — Held : the contract being entire, & no 
evidence having been given of a return, deft, was 
liable for the full amount. — Clarke v. Hunt 
(1849), 14 L. T. O. S. 131. 

391. Conditional on certificate of soundness 

— Corrupt certificate.] — Deft, agreed to purchase a 
pair of horses from pltf., provided they were passed 
as sound by a veterinary surgeon employed by 
deft, t-o examine them. The horses were certified 
as sound by the veterinary surgeon, <fc deft, sent a 
cheque for the price. The horses were delivered He 
found to be unsound, & thereupon they were 


390 i. Repudiation — Mutual mis- 

take as to title .] — Lefts, bought, cattle 
Irom pltf., gave her promissory notes 
tor the price, & took & kept the cattle, 
all parties believing that pltf. had an 
absolute title to them. Jt was subse- 
quently ascertained that pltf. had only 
u life interest in the cattle. After 
learning this fuel, (lefts, paid a year’s 
interest on the notes, 6c neit her returned 
nor offered t o return the cattle : — Held : 
there was no fraud tic no total failure of 
consideration, & defts. were hound to 
repudiate the transaction at once on 
learning of the defect in pltf.’s title, 
if they wished to object, & must by their 
conduct be held to have elected, with 
knowledge of the facts, to affirm their 
purchases. — P rime a u v. Mouchkmn, 
PUIMEAV V. I 'AN TEL (1905), 15 Mail. 
L. 1L 360 ; 1 W. L. It. 434. — CAN. 

o. Refusal to take deliver y of 

sheep sold — Tender of sufficient number. I 
— Pltfs. agreed to sell to deft. “ 22,000 
about more or less full-mouthed breed- 
ing ewes,” deft, to have the right to 
reject one thousand sheep from the 
number mustered. When the time for 
delivery arrived pltf.. If deft, had exer- 
cised his right to reject one thousand 
sheep, would only liavo been able to 
deliver eighteen thousand. Deft, re- 
fused to accept delivery of these. In 
an action for non-acceptance of the 
sheep : — Held : it was for t he jury 
to say whether t-ho tender was a com- 
pliance with the contract. — Mack v. 
McPhillamy (1889), 10 N. 8. W. L. It. 
187.— AUS. 

p. Failure to perform material 

part — Splint A — A splint in a horse, not 
causing lameness, does not constitute 
'* a failure to perform a material part of 
a contract of sale,” within Sale of Goods 
Act, 1894, s. 11, such as would entitle 
purchaser to repudiate the bargain. — 
Fewson v. Gkmmkll (1904), 11 8. L. T. 
153, 697.— SCOT. 

q. Refusal to deliver sheep sold.] 

— By a contract for sale of a specific 
flock of sheep, of a specified number at 
a certain price per head of those delivered 
6c accepted, it was provided that the 
sheep should be delivered at a place 
between two hundred & three hundred 
miles from where the sheep then were, & 
to which the sheop would have to travel 
on foot, 6c that the purchaser should 


have the option of rejecting all sheep 
unfit to travel. The destination of tho 
sheep was unknown to the vendor, but 
it was within the contemplation of the 
parties that they would have to travel 
a considerable distance. The purchaser 
paid a deposit of £250. The vendor 
refused to deliver any of the sheep 
unless the purchaser would agree to 
accept & pay for sheep which were in 
fact unfit to travel more than one day’s 
stage : — Held : ( 1 ) tliis amounted to a 
breach of contract by the vendor 
entitling the purchaser to a return of 
the deposit ; (2) a refusal by the pur- 
chaser to accept some of the shoep 
which he should have accepted, which 
refusal the purchaser was willing to 
reconsider, did not entitle the, vendor 
to refuse to deliver the sheep which the 
purchaser was willing to accept ; 
(3) even had the refusal been absolute & 
unjustifiable provided that it was not 
of such a number as to go to the founda- 
tion of the contract, the vendor would 
not have been entitled to refuse to 
deliver those sheep which the purchaser 
was willing to accept, his remedy being 
under Sale of Goods Act, 1 896 s. 339. 

— Francis v. Lyon (1907), 4 C. L. It. 
1023.— AUS, 

r. Failure to take delivery of cattle 

sold — Time, of essence. J — Pltfs. bought 
cattle from deft, to bo delivered on a 
future day. Pltfs. not taking delivery at 
the agreed date, deft, served notice that 
unless pltfs. took delivery by a specified 
date, they would forfeit the deposit paid 
on account. J 'ltfs. had not taken delivery 
at the date specified, but subsequently 
demanded delivery, which was refused : 
— Held : deft.’s notice made time of the 
essence, & deft, entitled to rescind the 
contract, — Ratnek Brothers r. Porter 
(1911), 1 W. W. It. 236.— CAN. 

s. Death of horse after — Passing 

of property.] — Pltf. sold deft, two horses 
for 9375, agreeing to ship them three days 
later. The night of the sale one horse 
threw itself & was found dead next 
morning. Deft, refused to pay the 
$375, but paid pltf. $210 & took the 
one horse away. Pltf. sued for tho 
balance : — Held : the title, 6c with it 
the risk of loss, was in the purchaser 
from the time of the sale, & deft, liable. — 
May v. Conn (1911), 18 O. W. R. 141 ; 
31 C. L. T. 66 ; 2 O. W. N. 604 ; 23 
O. L. R. 102, — CAN. 


t. Delivery of wrong animal — 

User after knowledge — Action by pur- 
chaser for rescission. j — The horse 
delivered to pltf. upon a sale was not 
the horse he bought, but pltf., on dis- 
covering this, did not at once return it 
or notify deft, that he rejected it, but 
used the horse : — Held : pltf. not 
entitled to rescission of the contract 6c 
return of the money paid, or to damages. 
— Moachon v. Blair (1913), 23 \V. L. R. 
59 ; 3 W. W. R. 831 ; 9 1). L R 396.— 
CAN. 

w. * Sale en bloc.] — A man, who 

buys en blue a fixed number of animals, 
cannot be compelled to accept the same 
sale for a number smaller than that 
which was the immediate object of the 
sale. — W ark v. Glance Y (1904), Q. R. 
25 8. C. 199.— CAN. 

x. Evidence. 1 — A. being in pos- 
session of a horse, the property of 
another, said he would buy him, 6c 
promised to pass his note for the money. 
He did not pass his note, but there was 
a subsequent admission by him that ho 
had bought the horse : — Held : this 
was sufficient to complete tho contract. 
— Evanson r. Parker (1794>, Ridg. 
L. & 8. 283.— IR. 

y. .] — A. & B. bought. 

cattle from deft. 6c placed them in a 
field rented from P. A. 6c B. sold pltf. 
the cattle & delivered them by going to 
the field whore they were <Sr saying, 
” Now the cattle belong to you & you 
have got to look after them.” On the 
same day A. & B. assigned the lease of 
the field to K., & pltf. obtained K.’s 
permission to leave the cattle in the 
field, & thereafter pltf. & K. looked 
after the cattle. Deft., who had not 
been paid in full for the cattle by A. & 
B. . afterwards went to the field & took 
the cattle away : — Held : pltf. entitled to 
bring trespass against deft. — M oNichol 
v. 13 rucks (1905), 1 W. L. It. 478 ; 6 Terr. 
L. U. 184.— CAN. 

z. ] — was employed 

to look after A.*s horses. A. agreed to 
buy a horse from deft., & the horso was 
handed over to pltf. to look after. Sub- 
sequently A. rejected the horse : — Held : 
there was no ground of action quasi e 
contractu against deft, for keep of the 
horse, as pltf. must show that deft, was 
still owner of the horse. — R ichard v. 
Stevenson (1905), Q. It. 28 S. 0. 188. 
—CAN, 

S 2 
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Sect 1. — In General . Sect. 2 : Sub-sect, l.j 

returned & the cheque stopped. In the course of 
the trial of an action on the cheque it was elicited 
that the veterinary surgeon had accepted a bribe 
from pltf. : — Held : the offer & acceptance of the 
bribe invalidated the certificate, & pltf. could not 
recover under the contract, which depended on the 
validity of the certificate. — Shipway v. Broad- 
wood, [1899] 1 Q. B. 369 ; 68 L. J. Q. B. 360 ; 80 
L. T. 11 ; 15 T. L. R. 145, C. A. 

Annotations : — Apld. Howland v. Chapman. Howland r. 
Corrje, Howland v. Brandreth (1901), 17 T. L. R. 009. 
Reid. Hoyenden v. Mlllhoff (1900), 83 L. T. 41. C. A. 
Mentd. Krcgor v. Hollins (1913). 109 L. T. 225, C. A. 


Sect. 2.— WARRANTY. 

Authority of agent to warrant. See Agency, 
Vol. I., pp. 381, 832. 

Sub -sect. 1. — What amounts to a Warranty. 

See , generally, Contract ; Guarantee ; Sale 
op Goods. 

392. Representation — Distinguished from war- 
ranty.] — If a horse is sold with a warranty, any 
fraud at the time of the sale will avoid the sale, 
though it is not on any point included in the war- 
ranty. 

Deft, warranted in writing a horse sound & free 
from vice, which it was. lie also verbally repre- 
sented that the horse was five years old, which 
pltf. alleged was untrue : — Held : this was admis- 
sible as general evidence of fraud. — Steward v. 
Coesvelt (1823), 1 C. & P. 23. 

393 . ,] — There is a difference between 

a warranty & a representation, because the latter 
must be known to oe wrong. No particular words 
are necessary to constitute a warranty. If a man 
says this horse is sound, that is a warranty. If this 
occurred at the time of the sale & without any 
qualification, it is a warranty ; if before, & if it was 
qualified, it must be taken to be a representation & 
not a warranty (Best, C.J.). — Salmon r. Ward 
(1825), 2 C. &P. 211. 


394. -.] — A receipt on the sale of a colt 
contained the following words after the date, name, 
& sum, “ for a grey four years old colt, warranted 
sound in every respect ” : — Held : such part as 
related to the age was a representation only, & not 
a warranty. — Budd v. Pairmaner (1831), 8 Bing. 
48; 5C.&P.78; lMoo.&&74; 1 L. J. C. P. 16 ; 
131 E. R. 318. 

Annotations; -Consd. Malian r. Radloff (18(H), 17 C. B. 

N. S. 589. Folld. Anthony r. Halstead (1877), 37 L. T. 

433. 

395 . .] — a. sent his horse to Tatter- 

sail’s for sale by public auction, where it was to be 
sold without a warranty. On the day prior to the 
intended sale, meeting B. at the stable, & seeing 
him in the act of examining the horse’s legs, A. 
said: “You have nothing to look for; I assure 
you he is perfectly sound in every respect,** 
whereupon B. replied, “ If you say so I am per- 
fectly satisfied,*’ & upon the faith of the representa- 
tion so made to him by A. — which was admitted to 
have been made in perfect good faith — became the 
purchaser : — Held : there was no evidence of war- 
ranty to go to a jury — the representation made by 
A. on the day preceding the auction forming no 
part of the contract of sale. Qit, (Maule, J.) : as 
to the legality of such a secret bargain for a war- 
ranty, where third persons attending the salo are 
bidding upon the supposition that the sale is without 
warranty. — H opkins v. Tanqueray (1854), 15 
C. B. 130 ; 23 L. ,T. C. P. 162 ; 23 L. T. O. S. 144 ; 
18 Jur. 608 ; 2 W. R. 475 ; 2 C. L. R. 842 ; 139 
E. R. 369. 

Annotations : — Apld. Stuckey ?\ Buily (1802), 1 II. & C. 

405. Reid. Curler r. Crick (1859), 28 L. J. Ex. 238. 

396. Held to be warranty.] — A verbal 
representation by the seller of a horse to the buyer, 
in the course of dealing, that he may “ depend upon 
it the horse is perfectly quiet & free from vice ** is a 
warranty. — Cave w Coleman (1820), 3 Man. & Ry. 
K. B. 2 ; 7L. J. O. 8 . K. B. 25. 

Annotations : — Retd. Hopkins r. Tanqueray (1854), 15 C. B. 

130 ; Heilbut, Symons r. Bucklelon, (1913] A.C. 30, H. L. 

397 . .] — Deft., who had a horse for 

sale at a commission stable, meeting pltf. at Tat- 
tersall’s, & being informed by him that he had been 
looking at the horse, said, “It is a good harness 


PART VI. SECT. 2, SUB-SECT. 1. 

a. General rule.] — Whatever the 
vendor represents at the time of the 
sale of a horse is a warranty, but often 
there must be discrimination between 
language merely of expectation, esti- 
mate or praise, & that which constitutes 
a representation or warranty. — Irvine 
v. Parker (1904), 40 N. S. R. 392. — 
CAN. 

b. -.1 — To make a seller liable 
in express warranty, it is not necessury 
t bat he shall use the words ** I warrant ” ; 
it is sufficient if he make representations 
which the purchaser has given him to 
understand are essential to his buying. 
The fact that a purchaser tried a horse 
the day he bought him does not relieve 
tho seller from responsibility for repre- 
sentation he may make after such a 
trial. — SroTT v . Steel (1857), 20 D. 
253.— SCOT. 


j — Held : this was a warranty. — Winter - 
i bprn v. Boon (1913), 23 W. L. H. 55ft ; 3 
i W. W. R. 1068 ; 10 D. L. R. 621.— CAN. 


396 ii. 


-.J — Pltf. bought from 


deft, twenty swarms of bees, upon the 
representation that they had been 
inspected, & “ woro clean & all right.” 
The bees turned out to be diseased : — 
Held : the representations amounted 
to a warranty, & deft, liable for the 
breach. — M cKat v. Davey (1913), 28 
O. L. H. 322; 4 O. W. N. 903; 12 
D. L. R. 458.— CAN. 

396 ill. .] — At the time of 

the sale of a horse, deft., tho owner, said: 
“ The horse is all right, & 1 know nothing 
wrong about him.” The horse shortly 
after purchase died of glanders : — 
Held: the above words amounted to a 
warranty of the soundness of the horse 
at tho time of the sale.— M'Guinnfss 
r. Hunter (1853), 6 Ir. Jur. O. S. 103. — 


the vendor, but was not qualified at the 
date of the negotiation ft Bale :—llcld : 
there was a warranty & a breach of 
warranty. 

After an agreement had been con- 
cluded between the vendor & purchaser, 
but before payment of tbe prico, the 
purchaser informed the vendor that he 
wanted to race the horse at a certain 
meeting. & that it would not be worth 
£5 to him if it was not a qualified 
hunter. The vendor replied, “ You 


may rely on his being a ‘qualified 
hunter I will get a certificate for you.” 
The parties then agreed upon an altera- 
tion of tho price (in favour of the 

E uichaser) as regards a payment to 
e made out of the first winnings of 
tho horse, & the purchase-money was 
paid over & delivery of the horso taken : 
— Held : the mere change of one of the 
torms of the sale would not reopen fbe 
whole bargain, & it was doubtful 
whether tbe statement when made 


392 i. Representation — Distinguished IR. would bo a warranty. — L ouqhnan r. 

from warranty. 1 — The purchaser of 1 ^ McDonnell (1903), 23 N. Z. L. H, 14. — 

horses alleged that they were sold under iv. .1 — On the negotia- N.Z. 

an oral warranty in addition to a tion for the purchase of a horse the pur- 

written one: — Held : the alleged oral chaser asked the vendor whether the 39b v. .1 — Representations as 

warranty wbh nothing more than a horso was a qualified hunter. The to the steadiness of a horse before & 
representation of belief not intended as vendor replied ” Yes,” & that he had with a view to a sale : — Held : binding 
a warranty. — Campbell v. Henderson ridden it at certain races. The term as a warranty, & purchaser entitled to 
(1886), 23 Sc. L. R. 712. — SCOT. ” qualified hunter ” meant, amongst recur, on the animal turning out after 

horse-dealers, a horse qualified to run sale not to be steady, notwithstanding 
396 1. — — Held to he warranty .] — in a Hunter's bace according to the rules the purchaser had had the animal on 
Pltf. told deft., at the time of sale of a of the New Zealand Hunt Clubs A- soon, trial previous to completing the bar- 
horse, that the horse was a good one The horse had, in fact, been qualified gain. — Steel v, Scott (1857), 30 J. 
to pull & that its age was eleven years : at the date of the races mentioned by 129. — SCOT, 
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horse. It belonged to It., who sold it because 
he could not match it.” Pllf. went Again to the 
stable, &, after having had the horse put into a 
break, agreed to purchase it for £05. There was 
no suggestion that deft, had intentionally misrepre- 
sented the horse, but it turned out to be a kicker. 
The jury found that the representation made at 
Tattersall’s was part of the contract, & amounted 
to a warranty that the horse was quiet in harness ; 
the ct. refused to disturb the verdict. — Peroival v. 
Oldacre (1805), 18 C. B. N. S. 398 ; 144 E. B. 499. 

398. .] — To the name of a mare in a 

printed catalogue of horses to be sold by auction 
were appended the words, “ In foal to Warlock.” 
Other mares in the same catalogue were described 
as having been “served by” or “stinted to” 
certain horses : — Held : looking to the expressions 
used with respect to the other mares, & to the 
nature of the fact represented, the words in question 
must be taken as intended by the parties to amount 
to a warranty. — Gee v, Lucas (1807), 10 L. T. 357. 

399 . .] — Applt. was proceeding to 

examine a stallion with a view to purchasing it 
(which he in fact did) for stud purposes, when the 
seller told him he need not look for anything, the 
horse was perfectly sound &, if it was not, he, the 
seller, would have told him, whereupon applt. 
ceased his examination. The horse was in fact un- 
sound. The jury at the trial of an action for 
damages for breach of warranty found that the 
representation had been made by the seller. The 
C. A. refusing to draw the inference from the facts 
that- such representation was made as a warranty, 
directed a new trial: — Held: the finding was a 
finding of warrant v . — 8 chaw el r. Bead e (1912), 
40 T. L. T. 281, H. L. 

400. Offering for sale in public market.] — 

Where the owner of an animal takes it to a public 
market for sale, this furnishes evidence of a repre- 
sentation on liis part that the animal is not, so far 
as he knows, suffering from any infectious disease 
(Blackburn, .T.). — Bodger v, Nicholes (1873), 28 
L. T. 441 ; 37 J. P. 597. 

Annotation : — Refd. Ward V. Hobbs (1 878), 4 App. Cas. 

13, H.L. 

401. .] — Deft, sent pigs to market, & 

sold them to pltf., t he pigs being then affected with 
typhoid fever, an infectious disease. The sale was 
“ with all faults ” <fc without warranty, & there was 
no verbal representation as to the health of the pigs. 
Some of them died & they infected other pigs be- 
longing to pltf., which also died. Pltf. sued to 
recover the value of the pigs which he had lost : — 
Held : although deft, might have been guilt y of an 
offence against Contagious Diseases (Animals) Act, 
1809 (c. 70), s. 57. he was not liable to pltf., for the 
exposing of the pigs in the market did not amount 
to a representation by him that they w ere free from 


infectious disease, when he had expressly stated 
that the purchaser was to take them with all their 
faults. 

Although a man states upon a sale that he gives 
no warranty <Sc that the animals must bo taken with 
all their faults, but says also (untruly to his know- 
ledge) that so far as he knows or believes the animals 
are free from disease, an action for deceit lies 
against him for the false representation. Qu. : 
whether in the absence of any statement or nega- 
tion by the seller, the sending of diseased animals 
for sale at a public market is such a representation 
by conduct that they are free from disease as to 
make the seller liable (Lord Cairns, C.). — Ward r. 
noims (1878), 4 App. Cas. 13 ; 48 L. J. Q. B. 281 ; 
40 L. T. 73 ; 43 J. P. 252 ; 27 W. B. 114, H. L. 

Annotations : — Consd. Peters v. Planner (1895), 11 T. L. F. 

1C9. Refd. Clarke r. Army & Navy Co-op. Soc., f 1903 1 

1 K. B. 155, C. A. Mentd. Dunn e. Currie (1902), 71 L. J. 

K. B. 963, O. A. 

402. Patent defects — Blind horse — No examina- 
tion by buyer.] — If from the confidence which I 
have in you I buy a horse from you in another place 
than that in which the horse is, & you warrant it 
sound in all its members, whereas in fact it is blind, 
I shall have a good action of deceit against you 
(Tiiirning, ,T.). — Drewe r. E. (1412), Y. B., 13 TTen. 
4, fo. 1 B. 

403. Duty of buyer to inspect.] — If a 

man sells me a horse warrants he has two eyes, if 
he has not-, an action of deceit will not lie, for 1 
could have had knowledge of that from the com- 
mencement (Brian, J.). 

Perhaps you did not see him at the time, & the 
bargain is good (Littleton, J.). — Anon. (1471), 
Y. B., 11 Edw. 4, fo. 0, pi. 70. 

Annotation Mentd. Burn by r. Bollett (1S47), 10 M. & W. 

644. 

404. Warranty as part of contract.] — In 

an act ion for breach of warranty of ahorse as sound 
wind limb, whereas it had but. one eye, there hav- 
ing been a verdict for pltf. it was objected in arrest 
of judgment that the want of an eye was a visible 
thing whereas the warranty only extended to secret 
infirmities : — Held, : this might be so & must be 
intended to be so since the jury had found that deft, 
warranted. 

It was also objected in arrest of judgment that 
as the warranty was set forth it might be after the 
sale, whereas it ought to be part of the contract 
Held : the payment was afterwards <fc it was that 
which completed the bargain which was imperfect 
without it. — Butterfield v. Burroughs (1700), 1 
Salk. 21 J ; 91 E. It. 189. 

405. Horse with splint — Direction to jury.] — 

In an action for the breach of a written warranty 
upon the sale of a horse, t here was evidence that the 
horse had a splint at the time of the sale, <fe that it 


400 i. Offering for sale in 

*W. 1 — Complainants were accus- 
tomed to sell cattle in the open market, 
Sc it was tlioir practice to have nil cattle 
examined by a Govt, inspector before 
sale. Deft, was a butcher, & bought 
the cattle for the purpose of selling the 
carcaseR in the market for human 
consumption: — Held: clu* facts did 
not justify the inference of an Implied 
warranty under Sale of Goods Act, 
1896 (No. 1422), 8. 19. — Powers, 

'Rutherford & Co. v. Ulf.ndenninu 
(1897), 23 V. L. H. 144.— AUS. 


e. Agreement to give written rear- 
raw ///.]— Deft. agreed to give a written 
warranty of soundness but refused to 
do so : — Held : the real cause of action 
was on the warranty of soundness 
necessarily implied in the agreement to 
give a written warranty, & it was of no 
importance that the warranty was not 
actually reduced to writing, — C ameron 


r. McIntyre (1915), 9 O. \V. N. 305 : 26 
D. L. H. 638 ; 35 O- L. It. 200.— CAN. 

402 i. ratent defects — Fonr-gear-old 
horse — Xo examination hg huger .} — 
Applts. placed a horse in the hands of 
an auctioneer for sale, believing it to 
be & stating that it was four years old, 
though in reality it was five years old. 
The horse was put up at auction as a 
“ four-year-old gelding,” & was sold to 
resp. Before purchasing it he saw the 
horse & had an opportunity of inspecting 
it, & had he done so he could have 
discovered it. was more than four years 
old. He did not inspect the horse, but 
paid for it, accepted delivery of it, & 
took it away. Afterwards lie dis- 
covered that, it was more than four 
years old, Sc at once repudiated the 
contract : — Held : the condition as to 
tho horse’s ago had sunk to the level of a 
warranty, & resp. could not repudiate 
the contract. — Guffs Brothers v. 
.Smith (1906), 26 N. Z. L. H. 580.— -N.Z. 


402 ii. Horse warranted against 

hidden defects. 1 — Where a colt Is sold 
with warranty against hidden defects, 
which could not be discovered after 
examination by u. veterinary surgeon, 
such warranty does not extend to 
defects which are revealed at a trial 
of tho horse. — W tzkr v . Bonnami 
(1915), Q. R. 49 S. C. 170.— CAN. 

d. Heifer in calf — Custom.] — On a 
sale of cattle in county Tipperary pltf. 
bought from deft, some yearling heifers, 
believing them not to bo in calf. No 
express warranty was asked for or given 
at the time of sale, & shortly after tho 
sale one of the heifers proved to bo in 
calf, Sc its value was thereby greatly 
deteriorated : — Held : in the absence of 
express warranty or warranty implied 
by local custom or common under- 
! standing, a purchaser could not make 
the seller liable, & pltf. could not 
recover. — Kennedy v . Hennessy 
(1906), 40 I. L. T. 84,— IR. 
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Sect. 2. — W arranty : Sub-sects. 1 

was the subject of conversation between pltf. & 
deft. : — Held : ( 1) the trial judge was not bound to 
ask the jury whether, if the subsequent lameness of 
the horse was, in their opinion, caused by the splint, 
that splint was patent at the time of sale, &, if they 
so found, to direct a verdict for deft ; (2) the direc- 
tion of the judge to find for pltf., if they were of 
opinion that the horse had the splint at the time of 
the sale, & that that splint caused the lameness, was 
right. — Weston v. Potter (1846), 8 L. T. O. 8. 
137. 

406 . .] — Margetson v . Wright, 

No. 441, post. 

407 . Fitness for Intended use — Grounds for 
action of deceit*] — If I sell to a man twenty sheep 
to be killed, if they are rotten, yet even if I war- 
ranted them lie shall not have an action of deceit on 
the warranty, for until they are dead I cannot know 
that they are rotten. But if 1 sell a man mutton to 
eat which is bad, he shall have an action of deceit 
(Brian, J.).— Anon. (1471), Y. B., 11 Edw. 4, 
fo. 6, pi. 10. 

Annotation : — Mentd. Burnby r. Bollctt (1817), 10 M. & W. 

044. 

Sec, further , Food & Drugs ; Sale or Goods. 

408 . — - — Horse for riding — Injured shoulder.] — 

In an action for breach of warranty of the sound- 
ness of a horse sold by deft, to pltf., it appeared the 
horse had “ slioulder-piglit ” (a diseased or injured 
shoulder). Judgment having been given for pltf., 
it was moved in arrest of judgment that the action 
did not lie as the <k shoulder- pight ” was a visible 
infirmity Held : (1 ) fraud was apparent, for pltf. 
wished to ride the horse <fc deft, said he would war- 
rant that the horse was well ; (2) the motion must 
be refused. — Dorrington v. Edwards (1621), 2 
Boll Bep. 188 ; 81 E. B. 741. 

409. Seller’s knowledge of buyer’s require- 

ments.] — If a man sells a horse generally whore the 
buyer puts no question, he warrants no more than 
that it is a horse. But if the buyer asks for a car- 
riage horse, or a horse to carry a female or a timid 
& infirm rider, he who knows the quality of the 
animal A sells undertakes that it is fit for the pur- 
pose indicated. Selling upon a demand for a horse 
with particular qualities is an affirmation that he 
possesses those qualities (Best, O.J.). — Jones v. 
Bright (1829), 5 Bing. 533 ; 3 Moo. A P. 155 ; 7 
L. J. O. S. C. V. 213 ; 130 E. B. 1167. 

Anvotat ions : — Distd. Chalmers r. Harding (1868), 15 L. T. 

571. Refd. Chanter t». Ilopkins (1838), 1 M. & W. 

399. Mentd. Gower r. Von Dadelzen (1837), f» L.»J. C. J\ 


198 ; Brown v. Edgington (1841), 2 Man. & G. 279 ; 
Shepherd v. Pybus (1842), 3 Man. & G. 868 ; Pettman 
v. Kcble (1850), 9 C. B. 701 ,* Thom v. Bigland (1853), 
21 L. T. O. S. 02 ; Turner v. Mucklow (1862), C L. T. 690 ; 
Malian v. Radloff (1864), 17 C. B. N. 8. 589 ; Rcadhead r. 
Mid. Ry. Co. (1867), L. R. 2 Q. B. 412 ; Jones v. Just 
(1868), L. R. 3 Q. B. 1 97 w ; Randall v. Newson (1877), 

2 Q. B. I). 102, O. A. ; Drummond v. Van Ingen (1887), 
12 App. Gas. 284, H. L. ; Jones v. Padgett (1890), 24 Q. B. 1). 
050. 

410. Horse required for particular 
purpose.] — Suppose a party offered to sell me a 
horse of such a description as would suit my car- 
riage, he could not fix on me a liability to pay for 
it, unless it were a horse fit for the purpose it was 
wanted for ; but if I describe it as a particular bay 
horse, in that case the contract is performed by his 
sending that horse (Parke, B.). — Chanter v. 
noPKiNS (1838), 4 M. & W. 399 ; 1 Ilom & H. 377 ; 
8 L. J. Ex. 14 ; 3 Jur. 58 ; 150 E. B. 1484. 

Annotations: — Mentd. Shepherd t». Pybue (1842), 3 Man. & 
G. 868 ; Oliphant v. Bayley (1843), Dav. & Mer. 373; 
Camac v. Warriner (1845), 1 C. B. 356 ; Pacific Steam 
Navigation Go. v. Lewis (1847), 16 M. 8t W. 783 ; Parson 
v. Sexton (1847), 4 G. B. 899 ; Pott v. Flat.her (1847), 11 
Jur. 735 ; Hallr. Condor (1857), 2 O. B. N. S. 22 ; Pridcaux 
v. Bunnett (1857), 1 G. B. N. S. 613 ; Ripley v. Lordan 
(1860), 2 L. T. 154 ; Batmorman v. White (1862), 31 L. .1 . 
C. P. 28 ; Km merlon r. Mathews (1862), 7 II. & N. 586 ; 
Stucley r. Baily (1862), 1 H. & C. 405 ; Turner r. Mueklow 
(1862), 6 L. T. 690; Aztunar v. Oasella (1867), L. R. 2 
C. P. 677 : Chalmers r. Harding (1868), 17 L. T. 571 ; 
Jones v. Just (1868), 9 B. 8: S. 141 ; Redhead i\ Mid. Ry. 
Go. (1869). 9 B. & S. 519. Ex. Gh. ; Osborn r. Hart (J871), 
23 L. T. 851 ; R. v. Middleton (1873), L. R. 2 G. C. R. 38 ; 
Lloyd v. Sturgeon Falls Pulp Go. (1901), 85 L. T. 162 ; 
Watts v. Stevens, [19061 2 K. B. 323 ; Bristol Tram., etc.. 
Carriage Go. r. Fiat Motor, [1910] 2 K. B. 831. G. A. 

411. Limited warranty.] — If a man sell 
a horse warrant it to be sound, the vendor know- 
ing at the time that the purchaser wants it for the 
purpose of carrying a lady, & the horse, though 
sound, proves to 1>6 unfit for t hat part icular purpose, 
this would be no breach of the warranty (Maule. J.). 
— Dickson v . Zizinia (1851), 10 C. B. 602 ; 20 L. J. 
O. P. 73 ; 16 L. T. O. S. 366 ; 15 Jur. 359 ; 13S 
E. K. 238. 

412. Warranty of title — Innocent misrepresenta- 
tion.] — Tn an action for falsely &: fraudulently 
selling to pltf. a horse as the proper horse of deft., 
whereas it w as the property of some one else, pit f. 
w 7 as unable to prove that deft-, knew' t he horse was 
not his own, deft, having bought it in Sinithfield, 
though it had not been legally tolled : — Held : pit f. 
must be nonsuited.— Sprig well v. Allen (1648), 
Aleyn, 91 ; 82 E. K. 931. 

Annotations: — Refd. Early r. Garrett 8: Rankest or (1829), 
4 Man. & By. K. B. 687 ; Morley r. Attenborough (1849), 

3 Exch. 500. 


407 i. Fitness for intent* il use. — Dairy 
ernes. J — A farmer bought, from a cattle- 
dealer a number of milch cows for dairy" 
purposes. Two proved unfit for the 
purpose : — Held : dairy’ purposes being 
the usual use to which milch cows were 
put, tho cows had not been “ expressly 
sold for a specified & particular pur- 
pose ” within Mercantile Law Amend- 
ment Act, 1856 (c. 60). s. 5, & the buyer 
was liable for the price. — Dunlop v. 
Crawford (1886), 13 R. 973.— SCOT. 

409 i. Setter's knoiclcdge of buyer's 

requirements — Stud bulls, ] — An agricul- 
tural society sent their agent to deft, to 

S urehase a bull for breeding purposes. 

•eft. gave him the choice of two, & the 
agent chose one on his own judgment, 
& dett. gayt* no express warranty except 
as to pedigree, but he was aware that 
the bull was purchased for the purpose 
of getting stock : — Held : there was no 
implied warranty of the bull’s fit ness 
for the purpose for which he was 
required. — Sjmcok (County of) Agri- 
cultural Society r. Wade (1855), 12 
U. G. R. 614— CAN. 

410 i. Horse required for 

particular purqjose. I — A horse was sold 
for breeding purposes ; — Held : there 


was an implied warranty of fitness for 
breeding.— -T aylor r. Gardiner (1892), 
8 Man. L. R. 310— CAN. 

410 ii. S. P. Woonr. Anderson (1914), 
4 O. W. N. 101, 731 ; 33 O. L. R. 143 ; 21 
D. L. R. 217. CAN. 

410 iii. .1— Held : an 

oral statement, by' a dculor in horses, to 
a purchaser who said t hat ho wished to 
buy a horse quiet to ride & drive, that 
a horse would suit him, did not imply a 
warranty. — W ids on v . Turnbull & Co. 
(1896), 23 R. 711 ; 33 Sc. L. R. 556.— 
SCOT. 

e. Sale of rattle by description — 
Merchantable quality. \ — Dealers in 
cattle entered iuto an agreement with 
pltf. for the sale to him of “ a mob of 
Buckingham Downs cattle (about 756) 
containing approximately 586 bullocks 
8t 170 cows. J. Mackenzie in charge, 
travelling to Hcrgott Springs, & at 
Cooper on or about 13th inst. at the 
rate per head of £8 sterling for bullocks 
& cows. Terms cash. Delivery to be 
taken at Ticlnaeoordininna on arrival of 
mob (due about 21st inst.)”: — Held: 
(1) there was a contract for the sale of 
the goods by description, within Sale of 


Goods Act , 1805, s. 14 (11). & there was 
an implied condition that, tho cattle 
should be of merchantable quality ; 
(2) in alleging a warranty of the cattle 
88 units & not as a mob, the claim set up 
a warranty, for breach of which dofts. 
w’cro liable. — Kidman r. Fiskkn 
Running & Go. (1907), S. A. L. R. 101. 
— AUS. 

412 i. Warranty of title.] — Pltf. alleged 
that deft. was guilty of breach of 
warranty by selling him a marc to 
which lie had no title, & that in conse- 
quence thereof pltf. was obliged to 
return the mare to her lawful owner, 
incurring thereby a loss, for w'hich he 
claimed damages : — Held : there was 
an implied warranty of title, 8: judgment 
for pltf. — Dickie v. Dunn (1887), l 
Terr. L. Ft. 83— CAN. 

412 Ii. Sale by poundkee per.) — E. 

purchased a horse at a poundkeoper’s 
sale, & G., also a bidder, purchased It. 
from him immediately after the horse 
had been knockod dow n to E. The horse 
waB subsequently’ repossessed by M., 
tho owner : — Held : there was no 
warranty of title from E. to G. — Clark 
v. England & Morton (1916), 34 
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413. Stolen horse — Evidence.] — In an 

action to recover the price of a mare sold or ex- 
changed by deft, to or with pltf., which mare pltf. 
had been obliged to deliver up to the rightful owner, 
from whom she had been stolen, it appeared that 
deft, had been asked at the time of sale whoso horse 
it was, & he once or twice repeated it was his own, 
& that he had bought it in Bristol at L. ’s Keposi- 
\ ory. The jury having given a verdict for pltf. : — 
Held : there was evidence of warranty of title to go 
to the jury. — Mackey v. Moore (1857), 28 L. T. 
O. 8. 258. 

414. .] — On Aug. 26 a horse w*as 

stolen, on Aug. 29 it was sold at a horse repository 
to deft., who almost immediately afterwards resold 
it to pltf. for £15. Pltf., having been obliged to 
return the horse to the person from whom it had 
been stolen, brought an action to recover the £15 
from deft. : — Held : although there was no express 
warranty of the title to the horse, there was an 
implied warranty by deft, that he had a right to sell 
it. — Edwards v. Pearson (1890), 6 T. L. R. 220. 

415. As to whom property of animal in.] — 
G. purchased a horse from J\, who represented 
that it had been sent to him for sale by a gentle- 
man in England, whereas in fact lie had purchased 
it in Scotland from A. : — Held : the misrepresen- 
tation as to the place from which the horse came 
did not invalidate the sale, the horse having been 
held to answer the warranty, but it was a material 
consideration with respect to costs which deft, 
could not recover. — Geddes r. Pennington 
(1817), 5 Dow, 159 ; 3 E. R. 1287. 

416. — - — -At a sale by auction a horse 
was described in the catalogue as the property of 
J. D., Esc|.. A one of the conditions of sale was as fol- 
lows : “ Should any horse not answer to the de- 
scription given it must be returned before 2 on 
Thursday the 1 Ith with a notice in writing,” etc. 
On the morning of the sale the horse w r as privately 
sold to P. about an hour before the auction. The 
horse was, however, not struck out of the catalogue, 
as P. thought ho might make a profit if the sale by 
auction went t hrough, A the horse was put up as the 
property of J. 1). with his consent. Pltf. then 
bought it, seeing, as he said, that the horse was the 
property of a gentlemau -.—Held : pltf. entitled to 
damages against J. 1). for breach of warranty, 
because the statement in the catalogue that the horse 
was the property of a p articular person was 
a material representation, since it was to a cer- 
tain extent a guarantee as to the character of the 
sale upon the faith of which pltf. had acted, A J. D. 
was estopped from denying that the representation 


was made on his behalf. — Whurk v. Devenish 
(1904), 20 T. L. R. 385. 

417. By servant. — As to age of horse.] — In an 

action for a breach of warranty on the sale of a 
horse, the purchaser produced the following receipt 
signed by the seller : “ Received £10 for a grey four 
year old colt, warranted sound ” : — Held: the war- 
ranty was confined to soundness, the age being mere 
matter of representation or description which was 
no ground of action, without proof that it was false 
within deft.’s knowledge. — Bijdd t\ Fairmaner 
( 1831), 8 Bing. 48 ; 5 0. A P. 78 ; 1 Moo. A S. 74 ; 

1 L. J. C. P. 16 ; 131 E. R. 318. 

Annotations : — Co usd. Malian r. Radlogg (1864), 17 0. B. 
N. S. 589. Folld. Anthony v. Halstead (1877), 37 L. T. 433. 

See, further. Sale of Goons Act, 1893 (c.71),s. 12. 
Sale of horses & other animals in markets A fairs 
& in market overt. See Auction A Auctioneers ; 
Markets A Fairs ; Sale of Goods. 


Sub-sect. 2. — Evidence of Warranty. 

418. Sound price given.] — A warranty extends to 
all faults known A unknown to the seller. . Selling 
for a sound price without warranty may be a 
ground for an assumpsit, but in such a case it ought 
to be laid that deft knew of the unsoundness 
(Lord Mansfield, C.J.). — Stuart v. Wilkins 
(1778), 1 Doug. K. B. 18 ; 99 E. R. 15. 

A nnotaiions : — Apld. Parkinson v. Loo (1802), 2 East, 314. 
Mentd. Williamson v. Allison (1802), 2 East, 446 ; Brown 
v. Crump (1815). 1 Marsh. 567 ; Edwards r. Butcs (1844 >, 
3 L. T. O. S. 203. 

419. .] — A sound price given for a horse is 

not tantamount to a warranty of soundness ; there 
must either be an express warrant y of soundness or 
fraud in the seller in order to maintain the action. 
In sales of horses without a warrant y of soundness 
by the seller, or fraud on his part, the buyer must 
stand to all losses arising from latent defects (Le 
Blanc, J.). — Parkinson i\ Lee (1802), 2 East, 
314; 102 E. R. 389. 

Annotations : — Mentd. .Tone's v. Bright (1829), 5 Bing. 533 ; 
Build t\ Fairmaner (1831), 8 Bing. 48 ; Barr v. Gibson 
(1838), 1 Horn & H. 70 ; Shepherd r. Pybus (1842), 3 
Man. A G. 868 ; Sutton v. Temple (1843), 12 M. & W. 52 ; 
Morley v. Attenborough (1848), 13 .Tur. 282 ; Wilde r. 
Gibson <1848), 12 Jur. 527 ; Gompertz r. Bartlett (1853), 
18 Jur. 266 ; Kmmerton v. Matthews (1862), 7 H. A N. 
586 ; Jones v. Just (1868), 9 B. A S, 141 : Mody t\ Gregson 
(1808), L. R. 4 Kxch. 49, Ex. Ch. ; Randall v. Newson 
1877), 2 Q. B. D. 102. C. A. ; Smith r. Baker, Son A 
Death (1878), 40 L. T. 261. 

420. Verbal representation.] — In an action on the 
warranty of a horse, letters passing between pltf. 


\v. L. R. 1012 ; 10 W. W. R. 1050 ; 29 
1). L. R. 371.— CAN. 

f. On sale of “ goods " — Mercantile 
Law Amendment ( Scotland ) Act, 1856 
<«\ 60), s. 5.1 — Held : the term “ goods " 
in the above sect, applied to animals, A 
tue purchaser of a horse suing for 
repetition of the price on the ground of 
unsoundness must provo that, an 
express warranty was given at the 
«ale. — Young v. Giffkn (1858), 31 J. 
00 ; 21 D. 87— SCOT. 

g. Under Sale of Goods Act, C. O., 
1898 (c. 39), s. 16 (1).] — Pltf., an ordi- 
nary farmer, sold a horse to deft. It was 
not in the course of pltf.’s business to 
supply stallions : — Held : under the 
above sub -sect, there was no implied 
warranty of soundness in the safe of 
the horse.— Bastedo v. Young (1915), 
33 W. L. R. 25, — CAN. 

h. Redhibitory action — What are 

latent defects — Hone disease. 1 — I)odd t». 
SriTALEiu (1910), 27 H. C. 196 ; 20 

C. T. R. 274. — S. AF. 

1. Not “heaves."] — T£- 

trault v, Duffy (1899), Q. R. 16 s. C. 
89. — CAN. 


m. S. P. Johnson v. Ranoer (1914), 
Q. R. 45 S. C. 325.— CAN. 

n. 44 Heaves " may be .]— 

Bibeat; v. Leclero (1914), Q. R. 47 
S. C. 272.— CAN. 

o. Intermittent lameness. 1 

— Ex p. Tremblay (1887), Q. R. 13 
Q. B. 04.— CAN. 

p. S. P. Baloer r. Proven cher 
(1903), Q. R. 24 S. C. 137.— CAN. 

q. S. p. Jacobs v. Gentlemen of 
this Seminary (1908), 5 E. L. It. 567. — 

CAN. 

r. Lameness.] — Fitz- ( 

Patrick v. Tremblay (1914), 21 R. L. 
N. S. 148.— CAN. 

s. “ Rot or tic." 1 — Drolet 

v. LaficrriEre (1879), 12 R. L. N. S. 
359.— CAN. 

t. S. P. ClIAUHSfi v. Mallette 
(1893), Q. R. 3 S. C. 402.— CAN. 

w. S. P. Bucharme v. Charest 
(1902), Q. R. 23 S. C. 82.— CAN. 

x. Rinderpest.] — Pringle | 

v. Ellis A Son (1898), 12 E. D. C. 119.— 
S. AF. 


y . “ Weaving. ”J — Cullen v. 

Picard (1912), 18 R. do J. 210.— CAN. 

PART VI. SECT. 2, SUB-SECT. 2. 

j a. Burden of proof — Evidence evenly 
i balanced.} — In an action for breach of 
1 warranty the only evidence was that of 
j pltf. A deft., A was conflicting. A the 
j trial judge asked tho jury if deft. 

I warranted the horse, after telling them 
that if they could not believe one of the 
parties more than tho other, they must 
And for deft., the onus of proof being on 
pltf. The jury replied, “ Evidence Is 
evenly balanced/*: — Held: deft, not 
liable. — McDonald v. Barter (1911), 
9 E. L. It. 316.— CAN. 

420 i. Verbal representation.] — In an 
action on the warranty of horses, a con- 
versation just before delivery between 
the parties, when pltf. said, 44 You say 
these horses are sound,” etc., & deft, 
replied, 44 Yes, they are/* coupled with 
a subsequent refusal of deft, to take 
back the horses 44 because they wore as 
he warranted them/’ is sufficient 
evidence from which the jury may infer 
that a warranty was given at the time 
of the sale, no witness appearing to 
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Animals. 


Sect. 2. — Warrant y: Sub-sects. 2 <t* 3, A.] 

& deft., in which pltf. writes, “ you will remember 
that you represented the horse to me as a live- year- 
old,” etc., to which deft, answers, “ The horse is 
as I represented it,” are sunicient evidence from 
which the jury may infer that a warranty was given 
at the time of the sale ; & it is not necessary to give 
other proof of what actually passed when the con- 
tract was made. — S almon v. Ward (1825), 2 C. & P. 
211. 

421 . Receipt by illiterate seller.] — Pltf .’s witnesses 
alleged that pltf. bargained to give his colt for deft.’s 
mare & £10, & that pltf.’s colt was not warranted. 
Deft.’s servant produced a receipt as follows, which 
he had drawn up when he paid the £10, some time 
after the bargain : “ Received £10 for a colt war- 
ranted sound.” This receipt was signed by pltf., an 
illiterate man: — Held: (1) the receipt was not 
conclusive ; (2) it was properly left to the jury to 
lind whether the warranty of the colt formed any 
part of the bargain, or was inserted in the receipt 
without authority, by an after- thought of deft.’s 
servant. — F airmaner v . Budd (1831), 7 Bing. 574 ; 
5 Moo. & P. 534 ; 9 L. J. O. S. C. P. 180 ; 131 E. R. 
222. 

422. Parol evidence — Where written memo- 

randum.] — In an action for breach of warranty of 
a horse sold by deft, to pltf., it appeared that deft, 
gave a verbal warranty of the horse, which pltf. 
thereupon bought <& paid for, A deft, then gave him 
the following memorandum : “ Bought of [deft.] a 

horse for the sum of £7 2s. Gd.” : — Held : parol 
evidence might, notwithstanding, be given of the 
warranty. — Allen v . Pink (1838), 4 JV1. & W. 140 ; 
1 Horn & H. 207 ; 7 L. .T. Ex. 200 ; 1 50 E. R. 1370. 

Annotation: — Distd. Brumby r. Johnston (1862), 5 L. T. 

715. 


423. .] — In an action to recover the 
balance of a sum due by deft, to pltf. for the pur- 
chase of five cows, it appeared that deft, had given 
pltf. the following memorandum : ** I have bought 
of [pltf.] five cows for £42.” Evidence was offered 
on the part of deft, of the cows having been pur- 
chased under a warranty, which had been broken, 
but this evidence was rejected by the trial judge 
Held : (1) the instrument was really meant to be 
the memorandum containing the terms of the bar- 
gain between the parties & the memorandum of the 
contract itself ; (2) the evidence of warranty was 
rightly rejected. — Dutton v . Cole (1844), 2 L. T. 
O. 8. 332. 

424. .] — In an action upon a breach of 

warranty on the sale of a pony by deft, to pltf., the 
warranty as laid in the declaration was proved by 
verbal evidence, & pltf. afterwards put in evidence 
a document in the following form : “I have pur- 
chased of you a grey pony for £19 for which I have 
paid £1 deposit, <fc will pay the remainder on Friday 
next, the 15th instant ” : — Held : the document was 
only declaratory of a contract already completed, 
& the contract itself was verbal, & the warrant y 
part of it, & the parol evidence of the warranty was 

E roperly received. — D endy v . Purling (1850), 10 
,. T. 0.8.120. 


Sub-sect. 3. — Construction of Terms of War- 
ranty. 

A. In General . 

425. Distinction between verbal & written war- 
ranty.]— If the warranty is by parol, it may be con- 
strued with reference to all the surrounding circum- 


havc been present at the sale.- -Libby 
v. NESlilT (1841), 1 Kerr, 362.- CAN. 

422 i. Parol evidence — Where written 
memorandum.] — Deft. Hold to pltf. two 
horsey & orally warranted them to be 
staunch & sound. They were subse- 
quently delivered to pltf. together with 
a sale note, which contained no war- 
ranty : — Jleld : t he sale note was in the 
nature of a mere invoieo, & pltf. entitled 
to recover on the oral contract. — 
Faram r. Kerr (1 877), 3 V. L. It. 146. — 
Al)S. 

422 ii. .1 — Applt. sold to resp. 

a horse, 'warranting him sound. After 
the completion of t lie bargain the follow - 
ing document waR given by applt. to 
resp. : “ Sold to K. ono bay horse, 

branded for the sum of £30 for 

wliich I have received payment " : — 
Held. : this became the contract, to the 
exclusion of the verbal agreement, & 
t here was consequently no warranty. — 
McDevitt r. Kattengall (1879), 5 
V. L. It. 89.— AUS. 

422 iii. .] — Pltf., during ne- 

gotiations for the sale of ahorse, having 
asked for, & deft, having promised to 
give him, a warranty as to soundness, 
etc., deft., after the sale & delivery of 
the horse was complete, sent to pltf. a 
written warranty signed by himself. 
Deft, contended that evidence could 
not bo received of any warranty or mis- 
representation outside of the written 
warranty delivered : — Held : all the 
circumstances connected with the sale 
could be inquired into, & pltf. entitled 
to have his contract rescinded. — Budd 
v. McLaughlin (1894), 10 Man. L. It. 
75.— CAN. 

b. T Varranfy on unstamped paper.] — 
On the sale of a horse a receipt for the 
price was given on unstamped paper, 
containing a warranty of soundness. 
Some time afterwards a receipt was 
given on a stamp, but without the 
warranty : — Held : tho former receipt 
might be given in evidence. — Hamblin 
v. Hargrave, 2 Log. Rep. 195. — IR. 


c. Advertisement — Verbal repudiation 
at sale.] — A statement in an advertise- 
ment of an auction sale stated that a 
pair of horses were “ warranted sound.” 
Tho conditions of sale announced by 
tho auctioneer expressly slated that 
” no warranty would be given ” 
Held : no warranty. — Allan r. Bur- 
land (1885), 2 M. L. R. 1 ; 9 L. N. 25- 
CAN. 

d. Catalogue — Verbal repudiation at 
sale.] — A sale catalogue stated a bull 
w r as “ a sure stock-getter,” but at the 
commencement of the sale the auc- 
tioneer publicly announced that the 
seller warranted nothing : — Held : the 
purchaser must show the warranty, if 
any, contained in the catalogue was im- 
ported into the sale. — C ’raig r. Miller 
(1872), 22 C. 1\ 348.— CAN. 

PART VI. SECT. 2, SUB-SECT. 3.— A. 

428 i. ” ; Sound ” — Meaning of term — 
“ Jient over ” in knees.] — Horses, of 
which one was “ bent over ” or 
“ sprung ” in the knees : — Held : sound. 
—Allan v . IIusland (1885), 2 M. L. R. 
1 ; 9 L. N. 25.— CAN. 

428 ii. — Mange.] — Mango is a 

breach of warranty of soundness.-- 
.Swilling v . Arnold, Swilling v . 
Glass (1905), 2 W. L. U. 48.— CAN. 

428 iii. Punning thrush.] — 

The disease called tho running thrush, 
affecting the feet of a horse, constitutes 
unsoundness. — Jarpjnk v . Campbell 
(1806), Jan. 15, M. “JSalo”App. No. 6. 
— SCOT. 

428 iv. S. P. Ralston v . Robb (1808), 
July 9, M. “ Sale ” App. No. 6.— SCOT. 

428 v. Corns .] — Bad corns 

amount to such a degree of un soundness 
in a horse as to entitle a purchaser, 
from whom the horse’s condition w r as 
concealed, to reject it. — Hamilton 
v. Hart (1830), 8 S. 596.— SCOT. 

428 vi. Latent chronic dis- 

ease.] — A cow labouring under a latent 


chronic disease was sold for a fui 
price. The chronic disease, from .■ 
variety of causes, bccamo excited into 
acute intlammation, of which the 
animal died : — Held : under the implied 
warrandice arising from a fair price, tin* 
cow was not sound. — B rown v. Bork- 
LANI> (1818), 10 1). 1460 ; 20 J. 537. - 
SCOT. 

428 vii. Cold — 'Subsequent 

strangles.] — A horse w r us sold under a 
warrant y of soundness : — Held : not 
1 unsound, though proved to havo been 
at the time of the sale labouring under 
a cold, which afterwards beoam-* 

I strangles, te, of which tlic horse died 
twenty -two dayH subsequent to the 
I day of sale. -Dykes r. Htll (1860), 22 
! D. 1523 ; 32 J. 682 — SCOT. 

428 viii. 

bronchitis. ] — A horse was sold with a war- 
ranty of soundness : — Held : a Revere 
cold at the time of tlic sale, which 
developed in a few days into pleurisy, 
congestion of tho lungs, & bronchitis, 
amounted to unsoundness, though the 
horse was ultimately cured after a good 
deal of expense & trouble. — Gardiner 
v. M’Leavy (1880), 7 R. 612; 17 Sc. 
L. It. 440.- SCOT, 

p. ** Sound dr without vice , fault or 
tricks ” — Subsequent development of 
vice.] — A horse was guaranteed by deft, 
sound & without vice, fault, or tricks. 
For a period of eight years before the 
sale the borso w T as without faults or 
tricks, but immediately afterwards, in 
the hands of pltf., It baulked & kicked 
when in harness, & was useless for the 
purpose for which it was purchased : — 
Held : deft, not liable. - ■ McGill r. 
Harris (1903), 36 N. S. R. 414. — CAN. 

q. " Free from vice dr every blemish ” 
dr “ thorough broke horse for either gig or 
saddle. ”J — A horse, warranted "free 
from vice & every blemish,” & a 
“ thorough broke horse for either gig 
or saddle,” wdion on a journey in har- 
ness, plunged, ran off, & broke tho gig : 
— Jleld : the warranty was not broken. 
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stances ; if written, it must be construed by the 
terms of the instrument (Erle, J.). — Weston v. 
Potter (1840), 8 L. T. O. 8. 137. 

426. " Sound ” — Ignorance of seller Immaterial.] 
—If a seller warrants a horse sound, he does it at 
his peril if the horse was not sound at the time of 
sale, whether he knew it or not. — A non. (1773), 
Lofft, 140 ; 98 E. R. 579. 

427. Unsoundness a question for Jury.] — 

The soundness or unsoundness of a horse is a ques- 
tion peculiarly fit for the consideration of a jury, & 
the ct. will not set aside a verdict for a prepon- 
derance of contrary evidence. — L ewis v. Peake 
(Peat) (1810), 7 Taunt. 153 ; 2 Marsh. 431 ; 129 
E. K. 01. 

ulnnotations : — Dbtd. Pen Icy ?. Wutts (1841), 7 M. & W. 

ttOl. Expld. Walker r. Hatton (1842), 10 M. & W. 249. 

Dbtd. llaminond v. Bussey (1887), 20 Q. B. I>. 79, C. A. 

428. Meaning of term.] — The term “ sound ” 

in a warranty of a horse, or other animal, implies the 
absence of any disease or seeds of disease in the 
animal at the time, which actually diminishes or in 
its progress will diminish its natural usefulness in 
the work to which it would properly & ordinarily 
be applied. — R iddell t». Bernard (1842), 9 M. & 
W. 068 ; Oar. & M. 291 ; 11 L. J. Ex. 208 ; 6 Jur. 
327 ; 152 E. B. 282. 

429. — Temporary Injury.] — A warranty 

that a horse is sound is not false, because the horse 
labours under a temporary injury from an accident. 
— Garment i\ Barrs (1798), 2 Esp. 073. 

.innotation : — N.F. Jones r. Cowley (1825), 4 B. & O. 445. 

430. .] — A temporary lameness, 

rendering a horse less fit for present service, is a 
breach of a warranty of soundness. — E lton v. 
Brooden (1815), 4 Camp. 281. 

431. ‘ 4 Roaring.”] -Roaring is not 

unsoundness in a horse, unless it- is shown to pro- 
ceed from some disease or organic defects. — B assett 
v. Collins (1810), 2 Camp. 523. 

432. .] — Roaring constitutes un- 

soundness in a horse. Tf a horse be affected by any 
malady which renders it lobs serviceable for a 
permanency it- is an unsoundness ; 1 do not go by 
the noise, but by the disorder (Lord Ellknborougii 
C.J.). — Onslow v. Eames (1817), 2 Stark. 81. 

433. *< Coughing.”] — A horse had a 

cough when it was sold, & pltf. was told of this. It 
was alleged that the horse had been hunted the day 
after the warranty. In an action for breach of 
warranty the jury found a verdict for deft. : — 
Held; there must be a new trial. Semble : if deft, 
alleged that the defect was only temporary, the onus 
was upon him to prove it. 


If the cough was of a permanent nature it was a 
breach of warranty. Tne knowledge of pltf. that 
it had a cough makes no difference, as he relied upon 
the warranty only & did not trust to his own know- 
ledge. As to the hunting there was no evidence of 
mismanagement, & there is no proof that- the cold 
was temporary (Lord Ellen borough, C.J.). — 
Siiillitoe v . Claridge (1810), 2 Chit. 425. 

434. .] — A horse was warranted 

sound, but a few hours after the sale pltf. found it 
had a cough. He kept it a few days in a stable,, 
but the horse became worse, & for some days it was 
very ill & unfit for work, suffering from what was 1 ' 
called influenza or distemper, from which he ulti- 
mately recovered. Deft’s, evidence was to the 
effect that the horse at the time of the sale suffered at. 
most from a slight & common cold : — Held : (1) the 
question for the jury was whether the horse at the 
time of sale had upon it any disease calculated 
permanently to diminish its usefulness, or whether 
the disorder which it then had was a mere cold, 
which with ordinary wire would soon have been 
cured so as to leave the horse no tendency to any 
subsequent incurrence of the disorder; (2) a slight- 
disorder {e.g., a mere cold) on a horse at the time of 
a sale, not calculated permanently to diminish its 
usefulness, from which it ultimately recovers, is 
not an unsoundness constituting a broach of the 
warranty. — Bolden v. Brogden (1838), 2 Mood. & 
R. 113. 

Annotations : — N.F. Coates v. Stephens (1838), 2 Mood. & R. 

157 ; Kiddcll r. Barnard (1812), 9 M. & W. 008. 

435. .] — A cough at the time of 
the sale of a horse warranted sound is an unsound- 
ness & breach of the warranty, though it be after- 
wards cured without- any permanent injury to the 
horse. — COATES v. Stephens (1838), 2 Mood. & R. 
157. 

Annotation:— Folld. Kiddcll v. Burnard (1842), 9 M. & W. 

008. 

436. - Crib-biting.] — Crib-biting is no 
such unsoundness in a horse to entitle a purchaser, 
who has bought under a general warranty, to main- 
tain an action for the breach of it, upon this fault 
only. — Broennenburgh v. Haycock (1817). Holt, 
N. P. 030. 

437. -7 .] — Crib-biting, which has 

not yet produced disease, or alteration of structure,, 
is not an unsoundness, but a vice, under a warranty 
that a horse is sound & free from vice. — S cholk- 
field v. Robb (1839), 2 Mood. «fc R. 210. 

438. Seeds of disease at date of sale.]- 

Certain sheep, apparently healthy Sc sound in evorj 
respect, were sold, warranted sound. Two months 


as the accident was due to bad driving 
by pltf. — G eodes r. Pennington 
( 1817), 6 Pat. 312. — SCOT. 

r. “ Free of fault ' — Crib -bit i no.) — 
A horse being sold under a wurraudice 
that ho waR free of fault, & being re- 
t urned, on the same day, on account 
«»f crib-biting wind-sucking : — Held : 
the seller must make repetition of the 
price. — D euoiiarh r. 8 iiaw (1833), 11 
S. G1 2. — SCOT. 

■. “ Good working " horse. 1 — Mkk- 
• ter v. Morin (1914), 20 K. do J. 549. 
—CAN. 

t. “ Quiet in all harness <£• saddle cf* 
sound to best, of my knowledge. "] — Horses 
wore bought with a written warranty 
that they were “ quiet in all harness & 
saddle, & sound to the best, of my know- 
ledge ” : — Beta : the words “ to the best 
of my knowledge ” qualified tho whole of 
tho written warranty, not only the 
warranty of soundness. — Campbell r. 
Henderson ( 1886 ), 23 £c. L. R. 712. — 
SCOT. 

u. r * Undisturbed possession."] — A i 
guarantee by the vendor of a horse, I 


that the vendee shall have undisturbed 
possession of the thing bought, is a 
warranty of title, not of quality, <&: the 
maxim caveat empfor does not apply.— 
Fitzgerald v. Luck (1839), 1 Lcgge, 
118.— AUS. 

w. “ Due. to calve."] — Held: tho 
above words did not in themselves 
import a warranty that the cow was 
with calf. — W ilson r. Shaver (1912), 
27 O. L. R. 218; 4 O. W. N. 71 ; 8 
D. L. R. 627 — CAN. 

x. Undertaking to exchange should 
huger “ fail to get good black male from 
foxes sold.]— Pltf. wrote to deft, agreeing 
to purchase a pair of black foxes on 
the understanding agreed upon, i.e.., 
should we fail to get a good black male 
from either pair mated . . . then you 
agree to exchange the mole you are 
sending for a good silver black male 
next year.** Mating was successfully 
accomplished so far as one pair was 
concerned, but the litter was destroyed 
by the mother. Tho other pair was not 
successfully mated, the female dying. 
Doft, contended that all he was under- 
taking by tho contract was to guarantee 


the quality of the foxes to he such that, 
as the result of breeding in the manner 
indicated one good black male would 
be found amongst the progeny : — Held : 
the contract could not be construed as 
an undertaking on deft, part to insure 
the lives of the foxes . — HwitP v. Clark 
(1914), 7 O. W. N. 535 ; 19 D. L. R. 762. 
—CAN. 

y. Sale of foxes to be. of certain 
parentage .1 — G. agreed to sell two 
black foxes “to be the offspring of 
certain foxes purchased by tho vendor 
from ChaiieH Dalton & W. R. Oulton in 
1911 — Ildd: the two foxes to be 
sold must have both Dalton & Oulton 
parentage, & O. could not bo compelled 
to deliver a pair bred from the Dalton 
strain only. — Coffin v. Gillies (1916). 
7 O. W. N. 354 ; 51 8. C. R. 539 ; 24 
D. L. R. 317.— CAN. 

z. Warranty " against all defects."] — 
Tn an exchange of horses, warranty 
against all defects means warranty 
against all defects apparent or un- 
ap parent sickness of any kind, & every- 
thing which renders the animal useless. 
— Fortier v. Tanquay (1913), Q. R. 
44 S. C. 440.— CAN. 
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afterwards a great number of them died . There was 
nothing to connect the disease of which they died 
with their previous condition, but it was, in the 
opinion of farmers & breeders, an hereditary disease 
called the goggles, A incapable of discovery until 
its fatal appearance : — Held : this disease was an 
unsoundness existing at the time of the sale, the 
jury being of opinion that it existed in the constitu- 
tion of t he sheep at that time. — Joltff t\ Bendell 
(1824), By. AM. 130. 

439. : “Nerved ” horse.] — A horse sold 

with a warranty of soundness had been “ nerved,” 
i.e., a nerve leading from the foot up the leg had 
been severed. There w as evidence by farriers that, 
although horses which had been so treated often 
went free from lameness A continued so for years, 
such a horse was, in their opinion, unsound A could 
not be trusted for very severe work, A that it was 
an organic defect : — Held : this w T as a. breach of the 
warranty. 

A horse in which there is an organic defect cannot 
be considered sound. Sound means perfect, A a 
horse deprived of a useful nerve is imperfect A has 
not that capacity of service which is stipulated for 
in a warranty (Best, P.J.). — Best r. Osborn 
( 1825), 2 C. A 1\ 74 ; By. A M. 290, X. P. 

440. Splint — Subsequent lameness.] — 

Deft, warranted sound wind A limb at the time of 
the bargain, A sold for £90, a racehorse which had 
broken down in training, A was affected w'ifch a 
splint'. These circumstances, but for which the 
horse would have been worth £500, were disclosed 
to pltf. : — Held : (1) this warranty did not import 
that the horse was lit- for the purposes of an ordi- 
nary horse ; (2) defects apparent at the time of the 
warranty were not included in it. Semble : the 
warranty being restricted to the time of the bargain, 
pltf. could not sue in respect of the horse breaking 
down afterwards. — M argetson v. Wright (1831), 
7 Bing. 003 ; 5 .Moo. A P. 000 ; 131 E. B. 233. 

Annotation : — Reid. Wat sou r. Dent-on (1835). 7 (’. & P. 85. 

441 . .] — Deft, warranted a 

horse sound wind & limb at the time of the con- 
tract. The horse had at that time a splint on the 
off-foreleg which did not then inconvenience it, 
but, by reason of its subsequent growdh A conse- 
quent pressure upon a sinew, it caused lameness in 
a few r months. In an action for breach of the war- 
ranty the jury w r ere directed to say w hether or not 
the horse was unsound at the time of the contract, 
or, if unsound, wh ether that unsoundness arose from 
the splint in question. The jury said “ that, al- 
though the horse exhibited no symptoms of lame- 
ness at the time when the contract was made, it 
had then upon it the seeds of unsoundness, arising 
from the splint”: — Held: pltf. was entitled to a 
verdict upon this finding. — Margetsox v. Wright 
(1832), 8 Bing. 454 ; 1 Moo. A S. 022 ; 1 L. J. C. P. 
128 ; 131 E. B. 409. 

442. .] — Deft, sold to pltf. a 

horse, but before so doing pointed out to pltf. a 
splint it then had. Deft, afterwards gave a written 
warranty to pltf. that the horse was sound. It 
soon afterwards became lame from that splint : — 
Held : deft, w'as liable on the warranty. — Smith v. 
O’Bryan (Bryaxt) (1864), 11 L. T. 340 ; 10 Jur. 
N. 8. 1107 ; 13 W. B. 79. 

443 . Foreleg turned out.] — Mere bad- 

ness of shape, though rendering the horse incapable 
of work, is not unsoundness. 

A horse, warranted sound, w r as so ill-formed from 
one of its forelegs being turned out, as to be inca- 
pable of work to any extent without cutting so as to 
produce lameness : — Held : the horse could not be 
considered unsound so long as it was uninjured, 
but when injury was produced by the badness of 


its action, that injury constituted unsoundness. — 
Dickinson v. Follet (1833), 1 Mood. & R. 299. 

Annotation : — FoUd. Brown r. Elklngton (1841), 8 M. & W. 
132. 


444 . Curby hocks.] — Defective forma- 

tion, or badness of shape, which has not produced 
lameness at the time of the sale of a horse, although 
it may render it more liable to become lame at 
some future time, e.g ., “ curby hocks,” is not a 
breach of a general warranty of unsoundness. — 
Brown v. Elkington (1841), 8 M. & W. 132 ; 10 
L. J. Ex. 330 ; 151 E. R. 979. 

Annotation -FoUd. Bailey r. Forrest (1845), 2 Car. & Kir. 

131. 


445. — Thin soles.]— A horse w^as sold 

with a warranty of soundness, but had at the time 
“ thin soled ” feet. Some time after the sale the 
horse fell lame : — Held : the mere fact that the 
horse w as “ thin soled v at the time of sale did not 


constitute unsoundness, A mere defective formation 
not producing lameness at that time w r as not a 
breach of the warranty. — Bailey r. Forrest 
(1845)*, 2 Car. A Kir. 131/ 

446 . Congenital defect of eye.] — A 

warranty of soundness, on the sale of a horse, is 
broken by a malformation, existing from the birth 
of the horse, which, at the time of the sale, renders 
the horse less fit for reasonable use, e.g ., an extra- 
ordinary convexity of the cornea of the eye, pro- 
ducing shortsightedness, in consequence of which 
the horse is liable to shy. Such defect in the eye is 
not so pat ent a defect that a purchaser with express 
warranty is bound to notice it H olliday (Halli- 
day) r. Morgan (1858), 1 E. A E. 1 ; 28 L. J. Q. B. 


32 L. T. O. S. 73 ; 5 Jur. X. S. 09 ; 7 W. B. 7 


120 E. B. 808. 


447 . Spavin.] — Bone spavin in the 

hock is unsoundness in a horse, A is a breach of a 


warranty of soundness, whether it produces lame- 
ness apparent at the time of the warranty or not. 
A though it may not produce lameness for years 
after. — Watson V. Denton (1835), 7 C. A P. 85. 

448. “ Good drawer & would pull quietly In 
harness” — No evidence of pulling quietly.] — 
Proof that a horse is a good drawer only will not 
satisfy a warranty that it is a good drawer A would 
pull quietly in harness. — Coltiiekd (Coultiierd) 
v . PrxcHEON (1822), 2 Dow. A By. K. B. 10; 1 
L». J. O. S. K. B. 2. 


449. “ Quiet in harness.”] — Although a person 
may disclaim against making a warranty of a horse, 
yet, if he give it a character for a particular 
quality, as by saying that it is quiet in harness, A 
do it in such manner as reasonably to make an 
impression in the mind of a buyer that- it is gene- 
rally quiet in harness, he w r ill be bound by that re- 
presentation, A if it is not true, an action will lie 
to recover back the price of the horse. — FIort r. 
Newry (Lord) (1823), 1 L. J. O. S. K. B. 237. 


B. Limitations of Warranty. 

450. Horse warranted sound — No warranty of 
age.] — If a horse sold at a public auction be war- 
ranted sound A six years old, A it be one of the con- 
ditions of sale that it shall be deemed sound unless 
returned in two days, this condition applies only to 
the w'arrant-y of soundness. 

Where a horse sold with such a warranty was dis- 
covered to be twelve years old ten days after the 
sale A was then offered to the seller, who refused to 
take it : — Held : an act ion might be maintained 
by the buyer against the seller, A his right to recover 
was not affected by his having sold the horse after 
offering it to deft. — Buchanan v. Parnsiiaw 
(1788), 2 Term Hep. 745 ; 100 E. R. 401. 

Annotations : — Distd. Best- r. Osborn 0825), 2 O. A P. 71. 

Reid. Chapman r. Gwyther (1860), 7 B. & S. 417. 
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451. Horse sold by pedigree — No warranty of 
age.] — If a man, not knowing the age of a horse, 
but having a written pedigree which he received 
with it, sell it as a horse of the age stated on the 
pedigree, at the same time stating he knows nothing 
of it but what he has learnt from the pedigree, he 
is not liable to an action, when it appeal’s that the 
pedigree is false. — Dunlop v. Waugh (1792), Peake, 

452. “ Constantly driven In plough war- 
ranted ” — Warranty of soundness only.] — Pltf. 
brought an action to recover the price of a horse 
sold under the following warranty, viz., “ a black 
gelding about five years old, has been conslantly 
driven in the plough — warranted.” It was proved 
the horse was sound, but there was no evidence that 
it had been constantly driven in the plough : — 
Held : the terms of the warranty applied only to 
the soundness of the horse, Sc not to the nature of its 
employment. — R ichardson v. Brown (1823), 1 
Bing. 344 ; 8 Moore, 0. P. 338 ; 2 L. J. O. S. 0. 1\ 
7 , 130 E. R. 138. 

Annotation : — Apld. Bud (l v. Fairmancr (1831), 8 Bing. 48. 

453. “ Quiet to ride & drive & warranted 
sound ff — Warranty of soundness only.] — A memo- 
randum acknowledging the receipt of money “ for 
a black horse, rising five years, quiet to ride A drive. 
Sc warranted sound up to this date, or subject to the 
examination of a veterinary surgeon ” : — Held : 
not a warranty that the horse was quiet to ride & 
drive. — Anthony r. Halstead (1377), 37 L. T. 
433. 

454. “ Quiet in harness ” — No warranty as to 
health.] — Pltf. bought a horse at a horse repository, 
the horse being warranted in the sale catalogue as 
quiet in harness. Two days after the sale the horse 
was found to be suffering from influenza : — Held : 
there was no breach of warranty, as the warranty 
referred to the behaviour of the horse Si not to its 
state of health. — B ush r. Freeman (1887), 3 
T. L. R. 449. 

455. “Clever hack & hunter 99 — No warranty of 
soundness.] — A description, in auction sale par- 
ticulars, of a horse as “a clever hack A hunter ” 
does not amount to a warranty of soundness. — 
Clkobury v. Tatteiisall (undated), Dixon’s Law 
of the Farm (flth ed.), 352. 

456. Time limited for duration — Condition 
limiting time for notice of unsoundness.] — Pltf. 
bought a horse, warranted sound, by private con- 
tract, at a repository. At the time of sale there was 
a board fixed to the wail of the repository, having 
certain rules painted upon it, one of which was that 
a warranty of soundness, there given, should 
remain in force till noon on the day after the sale, 
when the sale should become complete, & the seller’s 
responsibility terminate, unless a notice. Sc sur- 
geon’s certificate, of unsoundness, were given in the 
meant ime. The rules were not particularly referred 
to at the time of the sale Sc warranty in question. 
The horse proved unsound, but no complaint was 
made till after noon on the following day. The 
unsoundness was of a nature likely not to be im- 
mediately discovered ; some evidence was given to 
show that deft, knew of it, Sc the horse was shown 
at the sale in circumstances favourable for conceal- 
ing it: — Held: (1) there was sufficient proof of 
pltf. having had notice of the rules at the time of 
the sale, to render them binding on him ; (2) the 
rule in question was such as a seller might reason- 
ably impose; (3) the facts did not show such fraud 
or artifice in him as would render the condition 
inoperative, & pltf.’s action failed. — B ywater r. 
Richardson (1834), 1 Ad. Sc El. 508 ; 3 Nev. 

A M. K. B. 718 ; 3 L. J. K. B. 104 ; 110 E. R. 
1301. 

Annotation# : — Con*d. Humfrey r. Dale (1857), 7 £. & B. 
266. Mentd. Gorton t*. Macintosh (1882), 31 \V. R. 232. 


457. .] — The declaration stated that, 

in consideration that pltf. would buy of deft, a mare 
at a certain price, deft, promised that she was 
sound, Sc averred as a breach that she was not 
sound. Deft, pleaded that the mare was sent to a 
repository for the sale of horses, to be sold according 
to certain rules, which were that “ a warranty of 
soundness should remain in force until noon of the 
day after the sale, when it would be complete. & the 
responsibility of the seller terminate, unites in the 
meantime a notice & certificate of unsoundness were 
given ” ; that the sale took place subject to the 
rules, Sc that same were agreed to by the parties, & 
that such notice Sc certificate were not given within 
the time limited : — Held : the plea was good, Sc did 
not amount to the general issue. — S mart r. Hyde 
(1841 ), 8 M. Sc W. 723 ; 1 Dowl. N. S. 60 ; 10 L. J. 
Ex. 479; 151 E. R. 1231. 

Annotations Consd. M’Cance r. L. & N. W. Ry. Co. (1861), 

7 H. & X. 477. Reid. Moore i\ Harris (187(5), I App. Cas. 
318, P. C. Mentd. Sharland r. Lelfehild (1847), 4 C. B. 
529 ; Wecdon v. Woodbridgc (1850), 13 Q. B. 470 ; James 
r. Isaac (1852), 20 L. T. O. S. 08 ; Canhain r. Barry 
(1855), 3 C. L. R. 487. 

45 g. “ Warranted sound for one month 99 

— Date of sale or delivery,] — Action for damages 
for breach of warranty of soundness. Deft., when 
selling two horses to pltf. on June 5, signed the 
following document: ‘‘Bought of [deft.] a brown 
horse, six years old, warranted sound, for £180 ; 
also a bay horse five years old, for £90, war- 
ranted sound for one month.” The 11018568 were 
delivered on June 12, Sc pltf. sent deft, a cheque 
1 payable to order, with the following memorandum 
written on the back, intending it to be signed by 
deft. : “ This cheque is received by me for a brown 
gelding, price £180, also a bay gelding, price £90, 
both of which animals I warrant sound Sc right for 
one month from the date of delivery.” Deft, in- 
dorsed the cheque, but did not sign the memoran- 
dum. On J uly *S pltf. found lhat the bay horse was 
unsound, oil July 9 lie wrote to deft, informing 
him of this: — Held: (1) the words “warranted 
sound for one month ” meant that complaint must 
be made of any unsoundness within one month from 
the date of sale. <fc, as the complaint was not made 
in time, pltf. could not recover ; (2) the memoran- 
dum on the cheque was no part of the contract. 
— Chapman v. Gwyther (1866), L. R. 1 Q. B. 
103 : 7 B. Sc S. 417 ; 35 L. J. Q. B. 142 : 14 L. T. 
477 ; 30 ,J. P. 582 ; 12 Jur. N. S. 522 ; 14 W. R. 
671. 

Annotations : — Reid. Moore r. Harris (1876), 1 App. Can. 
318, 1*. C. ; Gorton r. Macintosh (1882), 31 YY. Ii. 
232. 

Condition limiting time for return of 

animal.] — See Nos. 481 — 484, post. 

459. Warranty relating to future — No action for 
deceit.] — If I sell a horse to one Sc warrant it will 
carry him thirty leagues in a day, if the horse does 
not do it, I am not liable to an action of deceit, for 
one ought to warrant such a thing as exists at the 
time of the warranty, for one cannot warrant a 
thing wlii cl i is to come (Choke, J.). — Anon. (1471), 

Y. B., 11 Edw. 4, fo. 0, pi. 10. 

Annotation : — Mentd. Burnby v. Bollott (1847), 16 M. & W. 
644. 

460. Sheep warranted sound for year.] — In 

an action upon a. warranty by a vendor that certain 
sheep were sound, Sc that they should be sound for 
the space of a year, it was moved that the action did 
not lie because the warranty was impossible to be 
performed by the party, as it was only the act of God 
to make them sound for a year : — Held : it was not 
impossible, any more than a warranty of a safe re- 
turn of a ship, which was the usual course between 
merchants. — K ing r. Bratxe (1596), Owen, 60 ; 74 
E. R. 899. 
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Sect. 2. — Warranty: Sub-sect, 4, A. B. & (?.] 

Sub -sect. 4. — Breach of Warranty. 

A, Remedies in General. 

461. Assumpsit.] — Assumpsit lies for breach of 
warranty of soundness. — Stuart v. Wilkins (1778), 
1 Doug. K. B. 18 ; 90 E. R. 15. 

Annotations : — Consd. Brown r. Crump (181.5), 1 Marsh. 507. 

Mentd. Williamson v. Allison (1802), 2 East, 44(5 ; Edwards 

i\ Bates (1844), 3 L. T. O. S. 203. 

462. Exchange of animals for money considera- 
tion — Form of action.] — If money & a horse are 
given in exchange for another horse warranted 
sound, which was unsound at the time, an action 
for money had & received is not a proper action to 
try the warranty. Nor will trover lie for the horse 
given in exchange, because the property is altered. 
— Power v. Wells (1778), 2 Cowp. 818 ; 98 E. K. 
1379. 

Annotations : — Distd. Towers r. Barrett (1780), 1 Term Bop. 

133. Apld. Weston r. Downes (1778), 1 Doug. K. B. 23 ; 

Payne v. Whale (1800), 7 East, 274; Street v. Blay 

(1831), 2 B. & Ad. 450 ; Dawson v. Collis (1^51), 10 (\ B. 

523. Reid. Gompertz r. Denton (1832), 1 CT. y M. 207 ; 

Edwurds v. Bates (1844), 7 Man. & U. 590. 

403 . .] — a purchaser with a warranty, 

on a breach thereof, has no right, without the assent 
of the vendor, to return the article purchased, & to 
bring an action for the price ; but his remedy is by 
an action for damages upon the warranty. 

Pltf. gave deft , a horse, worth £(50, &£30 in money, 
for a horse of deft/s, worth £90, warranted sound, 
on deft.'s horse turning out to be unsound, sent it 
back to deft., demanding the return of liis own 
horse <k the £30, <fc on refusal arrested <k held deft, 
to bail for the £90 ; — Held : deft, entitled to his 
costs for an arrest without reasonable or probable 
cause, under 43 Geo. 3, c. 40. — Gompertz v. Denton 
(1832), 1 Cr. Sc M. 207 : 1 Dowl. 023 ; 3 Tyr. 232 ; 2 
L. .T. Ex. 82; 149 E. R. 370. 

464. Notice to seller of breach of warranty — 
Whether necessary.] — Where a horse has been sold 
warranted sound, which, it can be clearly proved, 
was unsound at the time of sale, the seller is liable 
to an action on the warranty, without either the 
horse being returned or notice given of the un- 
soundness. — Fielder v. Starkly (1788), l llv. HI. 
17 ; 120 E. It. 11 . 

Annotations : ~ Apprvd. & Distd. Adam v. Richards (179.5), 

2 II y. Bl. 573. Apprvd. Pateshall v. Tranter (1835), 3 

Ad. & El 103. Reid. Boulton c. Lattimore <1829*. 

9 B. & 1 

465. — -.] — Where an unsound horse is 

sold with a 'warranty of soundness, the purchaser 
may maintain an action on the warranty, although 
shortly after the sale he discovers the unsoundness, 
«k, without giving notice of that fact/ to the seller, 
keeps «fc uses the horse for nine months as his own, 
Sc during that time administers physic to it <k uses 
other means to cun* it. — Pateshall (Pattest tall) 
r. Tranter (1835), 3 Ad. A El. 103 ; 4 Wv. A, M. 
fv. B. 049 ; 1 Har. A W. 178 ; 4 I,. J. Iv. B. 102 
111 E. R. 352. 


466. Alternative remedies.] — If a person buys a 
horse which is warranted <fc it turns out to be un- 
sound at the time, ho may keep the horse & bring an 
action on the warranty, or he may return the horse & 
bring an action for the full money paid, but in the 
latter case the seller has a right to expect that the 
horse will be returned in the same state as when 
sold. — C urtis v . II anna y (1800), 3 Esp. 82. 

Annotations : — Consd. Street v. Blay (1831), 2 B. & Ad. 450. 

Apld. Clare v. Maynard (1837), 7 O. & P. 741. Expld. & 

Distd. Head v. Tattersall (1871), L. R. 7 Exch. 7. Refd. 

Dawson r. Collie (1851), 10 C. B. 523. 

467. Rescission or damages.] — In an action 
for breach of warranty on the sale of a pair of 
horses, which deft, had warranted were five years 
old, when in fact they wore only four years old, Sc 
which were not returned by pltf. within a specified 
time: — Held: (1) if pltf. would rescind the con- 
tract entirely he must do it within a reasonable 
time ; (2) as he had not done so, he could only 
recover damages ; (3) the question was what was 
the difference of the value of horses of four or five 
years old. 

The difference in cases of this kind is this, where 
the pltf. is entitled to recover his whole money he 
must show that the contract is at an end, but if it 
continue open he can old y recover damages, Sc then 
he must state the special contract <fc the breach 
of it (Bullior, .T.). — Anon, (undated), cited in 
Towers v. Barrett (1780), 1 Term Kep. 130 ; 99 
E. R. 130. 

468 . Contract or tort.] — Upon the treaty 

for f/hc sale of a mare, deft., being asked whether the 
mare was sound, replied that she was to the best of 
his knowledge. Upon being asked whether lie 
would warrant her, deft, said “ I never warrant ; 1 
would not even Warrant myself.” There was evi- 
dence that the mare was unsound A that. deft, knew 
it. In an action of assumpsit upon breach of war- 
ranty the jury found a verdict for pltf. Deft, 
having moved for a new trial on i he ground that the 
action should have been in tort, <! k, not upon con- 
tract : — Held : although the action might have 
been in tort for the deceit, yet an action lay on the 
contract as deft, gave a qualified warranty that to 
the best of liis knowledge the mare was sound. — 
Wood v. Smith (1829). 4 0. Sc P. 45 ; 5 Man. Sc By. 
iv. B. 124 ; Mood. Sc M. 539 ; 8 L. J. (). S. Iv. B. 50. 

469. Action against infant.] -Infam y is a good 
de fence to an action on the warranty of a horse. — 
IIowlett v. Harwell (1814), 4 Oamp. J is. 

470. .] — The declaration alleged that pltf. 

having agreed to exchange mares with deft., deft., 
by falsely warranting his mare to be sound well 
knowing her to be unsound, falsely Sc fraudulently 
deceived pltf., Sc that deft.’s mare became of no use 
to pltf. Deft, pleaded that he was an infant: — 
Held : the plea was a good bar to the action. — 
Green r. Gkeenbank (1810), 2 Marsh. 485. 

Annotations : - Expld. Burtlott r. Wells (1892). 1 B. Sc 8. 

830. Refd. Stikeinan v. Dawson (1847), 1 Do G. & 8m. 90. 


PART VI. SECT. 2, SUB-SECT. 4.— A. 

486 i. Alternative remedies.] — Horses 
were returned as unsound by pltf., 
pursuant to an alleged agreement, in 
the event of their turning out un- 
sound, & were accepted & retained by 
deft. ; — Held : pltf. entitled to succeed 
in an action for a return of the price 
paid for the horses, & need not sue for 
breach of the warranty. — H olt r. 
Brooks (1913), 24 W. L. It. 944 ; 
11 D. L. R. 838.— CAN. 


467 i. JRescission or damages .] — 

Deft, bought a marc which turned out 
to bo unsound: — Jleld : (1) the buyer 
having acted promptly upon discovering 
the defect could reject the maro ; 
(2) the seller not having received the 


mare back when she was offored to him, 
the buyer entitled to resell the mare, 
recovering as damages the difference 
between the price the marc was sold , 
for by the seller & her real value, a j 
reasonable sum for her keep, the buyer I 
not having kept the animal longer than j 
was necessary to effect a sale to the 
best advantage, & expenses. — nooa v. 
Park (1893), 3 Terr. L. B. 171.— CAN. j 

a. Delay — Effect of.] — A. & B. ex- 
changed horses, & B. gave A. a note for 
difference in the exchange. After two 
years, during which nothing appeared 
to be done by either party, B. was sued 
upon the note by A. : — Held : B. could 
not set up as a defence that the horse 
he received w r as unsound, although A. 
had declared him free from fault & 


blemish at the time of sale. — Hall r. 
Coleman (1831), 3 O. 8. 39.— CAN. 

b. -.1 — On June 15 a mare 

was sold to a horse-dealer with a 
warrant of soundness. On June 18 k 
July 4 the purchaser intimated to the 
seller by letter that the mare was ud- 
sound, & called upon 1dm to take her 
back, which he refused to do, denying 
the u.isoundness. Rhe was kept in the 
purchaser's stable for fifty-seven days, 
when there was intimated to the seller 
a petition to the sheriff for warrant of 
sale, under which she was sold : — Held : 
the purchaser’s claim for repetition of the 

S rico was barred by his failuro to place 
lie animal in neutral custody, & his 
delay in having recourse to judicial 
proceedings. — M’Bey v. Gardiner 
(1858), 20 D. 1151 ; 30 J. 691. SCOT. 
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Mentd. Lopes v. De Tastet (1820), 1 Brod. & Bing. 538 ; 
Marzette v. Williams (1830). 1 Br. Ad. 415 ; Godofroy r. 
Jay (1831), 7 Bing. 413; Alton r. Mid. Ry. Co. (1805), 
19 C. B. N. S. 213. 

See , further , Infants <Sr Children. 

B . Defences available where Seller brings Action for 

Price, 

471. Recovery ol true value only.] — Pltf. had sold 
to deft, a horse, warranted sound, for 12 guineas, of 
which deft, had paid three. In fact, the horse was 
not sound, <fe deft-, refusing to pay any more, an 
action was brought for the value of the horse sold 
to recover the difference. It was proved that the 
horse, at the time of the sale to deft., was not worth 
more than £1 lbs. 0d. & deft, afterwards sold it for 
£1 10a. : — Held : pltf. could only recover the value, 
A, more having been paid to him by deft., pltf. was 
nonsuited. — King v . Boston (1794), 7 East, 481, n. ; 
103 E. It. 180. 

Annotations : — Reid. Street r. Blay (1831), 2 B. & Ad. 450 ; 
Monde! v. Steel (1811), 1 Dowl. N. S. 1 ; Dawson r. Collis 
(1851), 10 C. B. 523: Darin v. Hodges (1871), L. R. 0 
Q. B. 687 ; Bow, McLuchlan v. Camosun, [1909] A. C. 
597, P. O. 

472. Effect of purchaser keeping animal & 
diminishing its value.] — To an action for the re- 
covery of the price of a horse, it is no defence that 
the warranty was untrue, if deft, was, after the sale, 
apprised of the fault of the horse, &; did not return 
him, but afterwards, by the application of medi- 
cines, or otherwise, lessened the value of the horse, 
from what it was at- the time of the sale. — Curtis v . 
Hannay (1800), 3 Esp. 82. 

Annotations : — Consd. Street v. Blay (1831), 2 B. & Ad. 456. 
Distd. Head v. Tattorsall (1871), L. R. 7 Exch. 7. Refd. 
Dawson v. Collifl (1851), 10 C. B. 523. Mentd. Clare v . 
Maynard (1837), 7 C. & P. 741. 

473. Animals unsound on delivery — Defects 
apparent at time of sale.] — Pltf., alter telling deft, 
that one of two horses he was about to sell had a 
cold, agreed to deliver both at the end of a fort- 
night, sound & free from blemish. The horses were 
delivered, one with a cough & the other with a 
swelled leg, a fault that was also apparent at the 
< ime of the sale. In an action for the price, a ver- 
dict having been found for deft. ; — Held : a new 
trial must he refused. — Liddard v , Kain (Cain) 
(1824), 2 Bing. 183 ; 9 Moore, C. P. 350 ; 3 L. J. 
(). 8. C. P. 240 ; 130 E. B, 270. 

474. Reduction of damages.] — A person who lias 
1 mrchased a horse warranted sound, sold it again 
then repurchased it, cannot, by reason of the un- 
soundness of the animal, resist an action by the 
first vendor for the price, but he may give the 
breach of warranty in evidence in reduction of 
damages. — Street v . Bi.ay (1831), 2 B. & Ad. 450 ; 
109 E. R. 1212. 

Annotations : — Consd. Gompcrtz r. Denton (1832), 1 Or. & 
M. 207 ; Allen t». Cameron (1833), 1 Or. & M. 832 ; Chappel 
v. Hicks (1833), 4 Tyr. 43; Elliott v. Thomas (1838), 1 
Horn & H. 38 ; Mondel v. Steel (1841), 8 M. & W. 858. 


Expld. Dawson r. Collis (1850), 20 L. J. C. P. 116. Consd. 
Dawson v. Coliis (1851), 10 O. B. 523 ; Woodgate r. 
Wetton (1854), 24 L. T. O. S. 158 ; Clarke v. Dickson (1858), 
4 .Tur. N. S. 832 ; Azdmar v. Casolla (1867), L. R. 2 C. P. 
677, Ex. Ch. ; Bright v. Rogers, [1917] 1 K. B. 917. Refd. 
Pafceshad v. Tranter (1835), 3 Ad. & El. 103; Parson v. 
Sexton (1847), 4 O. B. 899 ; Murray v. Mann (1848). 
2 Exch. 538 ; Byers v. Jonas (1848), 2 Excli. Ill ; Banner- 
man r. White (i861), 10 C. B. N. S. 844 ; Bohn v, Burness 
(1862), 5 L. T. 670 ; Az6mar v. Casolla (1867), L. R. 2 
C. P. 431 ; Kennedy r. Panama, Now Zealand & Austra- 
lian Royal Mail Oo., Panama, New Zealand & Australian 
Royal Mail Co. v. Kennedy (1867), L. R. 2 Q. B. 586; 
Heilbutt v. IlickBon (1872), L. R. 7 0. P. 438 ; lie Green 
& Balfour, Williamson (1890), 63 L. T. 97. Mentd. 
Hieveking v. Dutton (1846), 3 C. B. 331 ; Horsfall v. 
Thomas (1862), 1 H. & C. 90 : Phosphate Sewage Co. r. 
Hartmont (1877), 5 Ch. D. 394, C. A. 

C, Return of Animal by Purchaser. 

475. Not permissible — Unless express stipulation 
— Or fraud.] — A person who has purchased a horse 
warranted sound, sold it again & then repurchased 
it, cannot, on discovery that the horse was unsound 
when first sold, require the original vendor to take 
it back again, nor can he by reason of the unsound- 
ness resist an action by sucli vendor for the price, 
but he may give the breach of warranty in evidence 
in reduction of damages. Scrnble : the purchaser 
of a specific chattel under warranty, having once 
accepted it, can in no instance return the chattel or 
resist an action for the price on the ground of breach 
of warranty, unless in case of fraud or express 
agreement authorising the return, or unless the 
vendor has t aken back the chattel. But where the 
contract is executory only when the chattel is 
received, the vendor may rescind the contract if the 
goods do not answer the warranty, provided he has 
not kept them longer than was necessary for the 
purpose of trial or exercised the dominion of owner- 
ship over them.— S treet v . Blay (1831), 2 B. & Ad. 
450 ; 109 E. B. 1212. 

Annotations : — Apld. Gompertz r. Denton (1832), 2 Or. & M. 
207 ; Allen v. Cameron (1833), 1 Cr. & M. 832 ; ParHon r. 
Sexton (1847), 4 O. B. 899; Dawson v. Collis (1851), 10 
C. B. 523. Consd. Kennedy v. Panama, New Zealand Sc 
Australian Royal Mail Co., Panama, New Zealand & 
Australian Royal Mail Co. v, Kennedy (1864), 8 B. &S. 571 . 
Refd. Chappel v. Hicks (1833), 4 Tyr. 43 ; Patcshall v. 
Tranter (1835), 3 Ad. & El. 103 ; Elliott v. Thomas 
(1838), 1 Horn & H. 38 ; Mondelr. Steel (1841), S M. & W. 
858 ; Murray r. Mann (1848), 2 Exch. 538 ; Syers r. 
Jonas (1848), 2 Exeh. Ill ; Woodgate v. Wetton (1854), 
24 L. T. O. S. 158 ; Clarke v. Dickson (1858), 4 Jur. N. S. 
832 ; Bannerman r. White (1861), 10 C. B. N. S. 844 ; 
Az6mar v. Casella (1867), L. R. 2 C. 1’. 431 ; Hoi 1 butt r. 
Hickson (1872), L. R. 7 G. P. 438. Mentd. Revoking r. 
Dutton (1846), 3 C. B. 331 ; Belm r. Burness (1862), 5 
L. T. 670 ; Horsfall r. Thomas (1862) 1 H. & C. 90; 
Phosphate Sewage Go. v . Hartmont (1877), 5 (?h. D. 394, 
O. A. ; Be Green Sc Balfour, Williamson (1890), 63 L. T. 


476. .] — Pltf. sold a horse for 

deft., & received the price. The purchaser after- 
wards rescinded the contract on the ground of 
fraud, A was repaid the purchase-money. In an 
action by pltf. for the keep of the horse : — Held ; 
the mere breach of warranty did not entitle the 
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c. Bill of exchange given for price — 
Breach of warranty no a (fence.) — In an 
action to recover the amount of a bill 
of exchange, drawn by deft, in favour 
of pltf., for the price of a horse, tho 
warranty & unsoundness are no defence 
to the action. — Cripps v. Smith (1841), 
3 I. L. R. 277 ; Ir. Circ. Rep. 127.— IR. 

d. Promissory note given for price — 
Compensation paid under Animats Con - 
tagious Diseases Act, 1903.] — Action on 
u promissory note given for tho price of 
horses, which were unsound & had to be 
killed under the above Act after four 
months' user by deft., who received 
$146 compensation under the above 
Act : — Held : deft.’s user of the horses 
must be set off against his expenses of 


g. .] — Judgment for pltf. 

on the noto, & damages for the same 
amount on tho counterclaim, the one 
to be set off against the other. — B urke 
r. Veinot (1909), 7 E. L. R. 285. — 
CAN. 

h. Lien note given for price — Counter- 
claim for damages for breach of warranty .] 
— Judgment for pltf. on tho note For 
$600, Sc for defts. on the counterclaim 
for $550. — Griffin v . Roller (1906), 
3 W. L. R. 374.— CAN. 

1. Mortgage given to secure price — 
Counterclaim for damages for breach of 
warranty .] — Judgment for pltf. on the 
mtgo. for principal, interest & costs, less 
the damages to deft, to be ascertained 
by reference. — Lockwood v . McPher- 
son (1907), 6 W. L. Jt. 277,— CAN, 


quarantine, disinfecting premises, etc., 
& pltf. entitled to the compensation. — 
Conn v . Annis (1906), 4 W. L. R. 332. — 
CAN. 

e. Counterclaim for damages 

for breach of warranty.) — Action on 
promissory noto given for the price of a 
mare. There was no absolute sale of the 
mare enabling the buyer to sue for 
breach of warranty : — Held : the buyer 
could sot up tho breach of warranty by 
way of set-off or counterclaim. — Houo 
v. Park (1893), 3 Terr. L. R. 171.— 
CAN. 

f. -.] — Judgment for pltf. 
on the note & for deft, on the counter- 
claim, the one judgment to be set off 
against the other. — Swilling t». Arnold, 
Swilling v. Glass (1905), 2 W. L. R. 
48.— CAN. 
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purchaser t-o return the horse, unless that condition 
was annexed to the contract, or unless fraud had 
been practised upon him. — M urray r. Mann 
( 1848), 2 Exch. 538 ; 17 L. J. Ex. 25(1 ; 12 Jur. (134; 
154 E. K. 005. 

Annotations : — Apld. Stevens r. Lcgh (1853), 2 (\ L. T 251. 
Henta. Brady v. Todd (1861), 9 C. B. N. S. 5U2 ; Holland 
r. Bussell (1861), 30 L. J. Q. B. 308 ; Udell v. Atherton 
(1861), 7 H. N. 172. 

477. Scottish law different.] — In 

England, if a horse is sold with a warranty of 
soundness. A it turns out to be unsound, the pur- 
chaser cannot return the horse, unless there is a 
stipulation that, if the horse does not answer to the 
warranty, the purchaser shall be at- liberty to return 
it. But in Scotland there would lie an absolute 
right to return the horse upon the discovery of its 
unsoundness, without any specific stipulation to 
that effect (Lord Chelmsford). — Oouston, Thom- 
son & Co. v. Chapman (1872), L. R. 2 Sc. A Div. 250, 
FT. L. 

An noted urn : — Mentd. Urimoldby v. Wells (1875 , L. R. 10 
C\ P. 391. 

478. Offer to take back — Duty of buyer to return 
in reasonable time.] — Though on the sale of a 
horse there is an express warranty by the seller 
that the horse is sound, free from vice, etc., yet, if it 
is accompanied with an undertaking on the part of 
the seller to take the horse again, A pay back the 
purchase-money, if on trial it shall be found to 
have any of the defects mentioned in the warranty, 
the buyer must return the horse as soon as he dis- 
covers any of those defects, in order to maintain an 
action on the warranty, unless he has been induced 
to prolong the trial by any subsequent misrepresen- 
tation of the seller. In such case the term ‘trial ” 
means a reasonable trial. — A dam r. Richards 
( 1795), 2 II y. Bl. 573 ; 12B E. R. 710. 

Annotation : — Refd. Ilcilbutt ?\ Ilicksou (1872), L. B. 7 
C. P. 438. 

479 . Made after sale — Warranty not dis- 

charged.] — After a warranty of a horse as sound the 
vendor in a subsequent conversat ion said that if the 
horse were unsound (which he denied), he would take 
it again & return the money: — Held: (1) no 
abandonment of the original contract, which still 
remained open : (2 ) though the horse were unsound 
the vendee must sue upon the warrant y, A could not- 
maintain assumpsit for money had A received to 


recover back the price, after a tender of the horse. — 
Payne v. Whale (1800), 7 East, 274 ; 3 Smith, 
K.B. 130; 103 E. It. 105. 

Annotations : — Apld. Street v. Blay (1831), 4 B. & Ad. 456 ; 

Dawson v. Coll is (1851), 10 C. B. 523. 

480. Refusal by buyer to accept — 

Warranty not waived.] — T., owner of a horse which 
had been sold by deft., a stable keeper, with a war- 
ranty of soundness, told pltf. he would take the 
horse back. Plt f. did not then know of the horse’s 
defects A refused, saying he knew nothing of T., 
A had bought the horse of deft. : — Held : this was 
no rescission of the contract or waiver of the 
warranty. — Best v. Osborn (1825), 2 C. A 1\ 74, 
N. P. 

481 . Condition for return within limited period — 
Whether sufficient notice of, to buyer.] — Deft, sold 
a horse by auction at his repository, & it was war- 
ranted sound. One of the conditions of sale posted 
up in the sale room was that in case any unsound- 
ness were discovered, the horse must be returned 
before the evening of the second day after the sale. 
At the time of sale deft, announced that the con- 
ditions of sale were as usual. The sale took place 
on Wednesday <S i pltf., who alleged that the horse 
was unsound, did not return it until Saturday. In 
an action on the warranty : — Held: (1) sufficient 
notice of the condition had been given ; (2) as pltf. 
had not returned the horse within the two day's, he 
must be nonsuited. — M e s sard v. Aldkidde ( 180 1 ), 
3Esp. 271. 

482. .] — The terms of a warrant y were* 

proved by witnesses, who also-saw a notice board on 
deft. premises stating that- horses warranted 
sound would not be taken in if not returned within 
six day's: — Held: (1) the jury should consider 
whether this notice* formed any part of the original 
contract ; (2) if if did not, it- would not avail deft. — 
Best v. Osborn (1825), 2 C. A P. 74, N. P. 

483. Effect of accidental injury before 

return.] — Pltf. on Monday, Mar. 13, 1871, bought a 
horse of deft, warranted to have been hunted with 
the Bicester hounds. By a condition of the con- 
tract- lie was ‘to be at liberty to return the horse if it 
did not answer its description up to the Wednesday 
evening following the sale. Previous to removing 
it from cleft. \s premises he was told by the groom, 
who had charge of it, but who was not in deft.’s 
employment, that it had not, nor had it in fact, 
been hunted with the Bicester hounds. Pltf. never- 
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477 i. Not permissible, — Unless express 
stipulation — Scottish hue different. J — 
A horse warranted sound died of 
staggers within four weeks of sale. The 
purchaser did not give Huflleient care & 
attention to the horse, A gave no notice 
to the vendor for a month : — Held : the 
purchaser could not. return the horse. — 
Wilson r. Marshall (1812), Hume, 
697.— SCOT. 

477 ii. .1 — A mare 

being Hold, warranted quiet in harness, 
but proving liable to shy greatly at meet- 
ing stage-coaches : — field: the purchaser 
entitled to return her, though completely 
cured in a short time after being 
returned, & not bound to break her in 
for the use for which she was warranted 
as fit at tho time. — Bkobie v. Robertson 
(1838), 6 8. 1014.— SCOT. 

477 ill. .1 — A horse was 

alleged to have been sold with a warranty 
that it was quiet, to ride & drive : — 
Held : assuming such a warranty to 
have been given, the buyer was not 
entitled to reject the horse as discon- 
form to warranty, in respect that upon 
its first trial by the buyer, on a strange 
road & with a strange vehicle 8c driver, 
it had shown fright by rearing 8c 
stopping at the smoke & noise of a rail- 


way train. — W ilbon r. Turnbvi.i. & 
Co. (1896), 23 R. 714; 33 Sc. L. R. 
556— SCOT. 


477 iv. 


.] — A con- 
warranted 


tractor purchased a horse, warranted 
“ correct in wind A work.” On being 
tried it was very unruly A plunged vio- 
lently, & ran into a mill dam, where it 
was drowned : — Held : as the purchaser 
would have been entitled to reject the 
horse as disoonform to warranty, A his 
inability to do so was due to the seller's 
breach of warranty, he was not liable 
for the price. — Kinnkar r. Brodik 
(1901), 3 F. 540; 38 Sc. L. R. 336; 
8 S. k. T. 475.— SCOT. 

477 v. .] — A horse was 

sold under a warranty that it was a 
good worker A sound In wind. It was 
stipulated that its buyers should have 
a week’s trial of tho horse. They 
returned it within the week on the 
ground that it was unsound in limb : — 
Held : there was a completed contract 
of sale between tho parties, & the buyers 
entitled to return the horse within the 
week if disoonform to warranty, but 
not otherwise. — Oranston v. Mallow 
& Lien, [1912] S. C. 112 ; 49 Sc. L. R. 
186 ; 2 S. L. T. 383.— SCOT. 


of any kind ” was ridden by the pur- 
chaser from Edinburgh to Suffolk A< 
ibaok before any complaint was made, 
>8c after about a month the purchaser 
, desired to return the horse as being 
| vicious A unmanageable : — Held : he 
1 could not do so. — Sheriff t\ Marshall 
(1812), Hume, 697.— SCOT. 


477 vii. 


-.1 


delay of thirty-seven days in tho return 
:of ahorse, on the ground of unsound - 
ness: — Held: sufficient to deprive the 
: purchaser of his claim for repetition of 
! the price. — Bennoch v . M'Kail (1820b 
Jan. 27, F. U.— SCOT. 

viii. 

Where the purchaser of a horse kept it 
A worked it for about six weeks without 
objection ; — Held : the seller was not 
bound to take back the horse. — 
Pollock v. Macadam (1840), 2 D. 
1026 ; 15 Fac. 1131.— SCOT. 

477 lx. 


— — Sale of two 

horses — Single transaction.] — Two 
hunters were sold for £205, being sold at 
a lower price than if they had been sold 
separately. One of the horses being un- 
sound the buyer offered to keep the 
other at £90 : — Held : the purchase was 
a single transaction, 8c the buyer 

477 vl. Delay. 1 — A entitled to return both. — H amilton t\ 

orse warranted '* free from vico A trick • Hart (1830), 8 S. 598. — SCOT. 
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theless took the horse away. Whilst it was in his 
possession, though not through any neglect or de- 
fault on his part, it met with an accident which de- 
preciated its value. He returned it before the 
Wednesday evening 6c brought an action to recover 
the price he had paid for it: — Held: (1) pltf.’s 
conduct in removing the horse, after the informa- 
tion given him by the groom, did not deprive him of 
his right under the contract to return the horse ; 
(2) his right to return it was unaffected by an acci- 
dent having happened to it whilst it was in his posses- 
sion, without neglect or default on bis part. — Head 
v. Tattersall (1871), L. R. 7 Excli. 7 : 41 L. J. 
Ex. 4 ; 25 L. T. 031 ; 20 W. It. 115. 

Annotation: — Consd. & Folld. Elphiek r. Barms (1880), 

5 C. T 1). 321. 

484. _ -Pltf. bought a horse of deft., 
warranted quiet to ride. One of the conditions of 
the contract was to t he effect that , if the buyer con- 
tended that the horse did not correspond with the 
warranty, if must be returned on the second day 
after the sale, 6c that, the non-return within the time* 
limited should be a bar to any claim on account of 
any breach of warranty. The horse was removed 
by pltf., & while being ridden, fell, 6c was so injured 
that it could not safely be returned on the second 
day after the sale, but pltf. gave notice to deft, 
on the day that the animal was not according 
to warranty, 6c was unfit to travel: — Held: in 
these circumstances the non-return of the horse 
within the period stipulated by the condition 
was no bar to an action for breach of the war- 
ranty. — Uhapman v. Withers (1888), 20 Q. B. 1). 
824 ; 57 L. J. Q. B. 457 ; 37 W. R. 29 ; 4 T. L. R. 
465. 

485. Hors© returned to seller— Subsequent 
rescission of contract by seller.] — In an action for 
breach of a warranty of a horse, pltf. failed to prove 
a warranty at the time of sale, but it appeared that 
he had returned the horse to deft., who stated that 
lie would keep it without, prejudice, but be after- 
wards used it 6c offered to sell it to a third person : — 
Held : by so doing he rescinded the original con- 
tract of sale, 6c the jury rightly found a verdict for 
pltf. for the sum paid for the horse. — Lox<j «», 
Preston (1828), 2 Moo. 6c P. 202 ; 7 L. J. O. S. 
C. 1\ 14. 


D. Action for Damages* 

486. Damages recoverable.] — Upon breach of 
warranty of a horse, if the horse is returned, the 
measure of damages is the price paid for him. If 
the horse is not returned, the measure of damages 
is the difference between his real value & the price 
given. — Caswell v. Coare (1809), 1 Taunt. 566 ; 
127 E. R. 954. 

487. Costs & damages paid by buyer on resale.] — 

Pltf. bought a horse with warranty from deft. & re- 
sold it with warranty. On being sued thereon by his 
vendee he offered the defence of the action to deft., 
his vendor, who gave no directions as to the action, 
which pltf. lost : — Held: pltf. was entitled to re- 
cover the damages & costs which he had to pay in 
that action as part of the damage occasioned by 
deft.’s breach of warranty. — Lewis v. Peake (Peat) 
(1816), 7 Taunt. 153; *2 Marsh. 431 ; 129 E. It. 
61. 

Annotations: — Expld. Walker v. Hatton (1812), 10 M. 8c W. 

249. Held. Penley i\ Watts (184 1 ), 7 M. & W. B01. Mentd. 

Hammond v. Bussey (1887), 20 Q. li. 1>. 79, (\ A. 

488. Liability improperly incurred.] — Pltf. 

purchased a horse of deft., with a warranty of 
soundness, 6c sold it with a like warranty to J. S., 
who some months afterwards returned the horse, 
finding it to have been unsound at the time of the 
sale. Pltf. declining to take it back, J. S. brought 
an action on the warranty. Pltf. gave deft, notice 
that the horse was returned to him as unsound & of 
action brought. Deft, disregarding (his notice, pltf. 
defended the act ion brought against him by J. S., & 
failed. In an action against deft, on his warranty, 
the jury finding that pltf. might, by a reasonable 
examination of the horse, have discovered (hat it 
was unsound at the time he sold it to ,T. S. : — Held : 
pltf. not entitled to recover as special damage the 
costs incurred by him in the defence of the former 
action, such defence being in the circumstances 
rash 6c improvident. — Wkioiitup v. Chamberlain 
(1839), 2 Am. 28 ; 7 Scott, 598. 

Annot itUms : — Consd. Mowbray t\ Merry weather, [1895] 1 

U. B. 857. Reid. Penlcy v. Watts (1841 ), 7 M. & W. 001 ; 

Walker r. Hatton (1842), 10 M. & W. 249. 

489. Cost of keep — Failure of buyer to tender 
back animal.] -Upon breach of warranty of a horse, 
if the hope is not tendered to deft., pltf. can recover 


4841. Condition for return vriihin 
limited period — Death of horse before i 
return.] — Deft, sold to pltf. a horse & 
warranted it, sound. On the same 1 
occasion it was agreed between the 
parties that, if pltf. did not like the horse, 
he might return it at any time before 
the Tuesday following. The horse was 
unsound, & died in pltf. ’s possession three 
weeks afterwards : — Held : the warranty 
& the agreement respecting the return 
of the horse were distinct contracts, & 
pltf. might recover on the warranty, 
although lie had not returned the 
horse within the time limited by the 
agreement. — M aorovf. v. Loy (1839), 

1 Craw. & D. 286.— -IR. 

485 i. Horse relumed to seller — Refusal 
of seller to receive . I — A horse was pur- 
chased, & after a month’s trial returned 
to the vendor as unsound, in breach of a 
warranty, but was not received by 
him : — Held : not sufficient to rescind 
the contract. — C riits v. Smith (1841), 
3 I. L. It. 277.— IR. 
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4801. Damages recoverable .] — A horse 
was sold for breeding purposes & war- 
. ranted to be an imported Clydesdale : — 
\ Held : on breach of warranty, the 
' measure of damages was the difference 
in value between an imported horse & 
a Canadian -bred one. — Taylor v. 
Gardiner (1892), 8 Man. L. R. 310. — 
CAN. 


486 ii. A mare was warranted 

to be standard-bred, 8c the seller agreed 
to furnish her pedigree to the purchaser. 
In an action for breach of the warranty 
& breach of contract in not supplying the 
I pedigree, the trial judge assessed at 
$200 pltf.’s damages for breach of 
deft.’s promise to furnish a pedigree, 

! whereby pltf. was unable to register 
the mare’s colts in the registry for 
standard horscH, & so lost profits 
Held : these damages were too remote, 
8c pltf. entitled as damages only to the 
! diminution in value of the marc herself 
I by the failure to furnish the pedigree. 
Semite : if pltf. had, before buying, 
informed deft, he was buying the mare 
for the purpose of breeding regislerable 
stock, the case might have been different. 
— Steinauker v. Squire (1913), 5 

O. W. N. 56G ; 30 O. L. R. 149; 19 
D. L. II. 434 — CAN. 

486iii. .] — Deft, sold to pltf. 

diseased bees, which had been warranted 
“ clean & all right ” : — Held : the 
damages should not be limited to a 
return of the purchase money, the 
natural result of deft.’s act being to 
spread the disease among other colonies 
of bees. — M cKay r. Davey (1913), 28 
(>. L. It. 322 ; 4 O. W. N. 903 ; 12 
D. L. It. 458.— CAN. 

480 iv. .3 — In an agreement for 

the sale of a warranted horse :-~-Hcld : 
the purchaser entitled to damages equal 
to the amount paid where the horse had 
to be returned not being as warranted. — 


Shaw r. Torranuk (1914), 26 O. W. It. 
189, 859 ; 6 O. W. N. 172, 493.— CAN. 

488 v. -.] measure of 

damages on breach of a warranty, on a 
sale of a horse, is the difference between 
the value of the chattel with the war- 
ranty & its value without Its warranty. 
— Lotto h n ax v. MuDoxkll (1903), 23 
N. Z. L. R. 14.— N.Z. 

486 vi. Stallion. 1 — Deft, sold pltf. 

a stallion, warranting it to be a good 
coverer 8c foal-getter. The stallion turned 
out worthless as a foal-getter, & the 
jury gave £150 damages. The ct., 
although considering the damages too 
high, refused a new trial. — N atii ash v. 
Nigutnigale (1857), 7 C. P. 266. — 
CAN. 

488 vii. .] — Deft, bought 

a stallion warranted as a 60 per cent, 
foal -getter : — Held : deft, entitled to 
recover as damages for breach of such 
warranty $12 for each foal short — 
$12 being his charge for each service. — 
Kraithwajte v. Bayham (1912), 21 
W. L. It. 839; 2 W. W. R. 778 ; 4 
D. L. Jt. 498.— CAN. 

486 viii. .] — The measure of 

damages in an action for breach of war- 
ranty of a stallion is the difference be- 
tween the value of the horse as it actually 
was & the value it would have had if it 
had fulfilled the warranty, 8c the loss of 
service fees. — M cPhailo. Abbott (1916L 
34 W. L. R. 134 ; 10 W. W. R. 347 ; 9 
Sask. L. R. 130 ; 27 D. L. R. 71.— CAN. 
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no damages for the expense of its keep.— C aswell v. 
Coare (1809), 1 Taunt. 500 ; 127 E. It. 954. 

490. Until resale.] — In assumpsit for breach 

of warranty of soundness of a horse, deft, having re- 
fused to take back the horse, pltf. is entitled to re- 
cover for the keep, for such time only as would be 
required to resell the horse to the best advantage. — 
M’Kenzie v. Hancock (1820), Ry. & M. 430. 

491 . .] — If the purchaser of a horse on 

warranty discovers it to be unsound, he should 
immediately tender it back to the seller, &, if the 
seller refuse to take it, should sell it as soon as 
possible for the best price that can be procured. The 
seller is liable for its keep in the meanwhile for a 
reasonable length of time. What length of time is 
reasonable in any particular case is a question for a 
jury. In an action upon such warranty, if deft, 
wishes to reduce pltf.’s claim for keep on the ground 
that the time was unreasonable, he must make that 
point at the trial. If he then defends solely on the 
ground that there was no breach of warranty, & the 
jury give damages in respect both of the price & 
keep, he cannot move to reduce them because the 
judge did not leave it to the jury whether or not the 
horse was kept an unreasonable time. — C iiester- 
man v. Lamb (1834), 2 Ad. & El. 129 ; 4 Nov. & M. 
K. B. 195 ; 111 E. R. 50. 

Annotation : — Mentd. Moore v. Eddowes (1835), 2 Ad. & El. 

134, n. 

492. .] — If a person has bought a 

home with a warranty which has been broken, & he 
tenders the horse back to the seller, who refuses to 
receive it, the buyer is entitled to keep the horse for 
a reasonable time till he can fairly sell it A may re- 
cover against the seller for keeping the horse during 
that time. — E llis v. Cuinnock (1835), 7 0. & P. 
169. 

493. Loss of profits on resale.] — In an action for 
breach of warranty of a horse sold as sound, the 
special damage alleged in the declaration was pltf.’s 
expense incurred by reason of the warranty, & his 
loss of gains A profits in reselling the horse. The 
only plea was a denial of the unsoundness. Pltf. 
had bought the horse of deft, for £100, & had been 
offered £140 for it ; but, the horse proving un- 
sound, pltf. had been obliged to give up the bargain, 
& to sell it for £49 7s. : — Held: pltf. entitled to 
recover the difference between the price at which 
he had sold & the actual value of the horse, if it 
had been sound at the time of such sale, & the price 
offered for the horse while in pltf.’s hands was a 
matter to be left to the jury as a measure of the 
value. — Cox v. Walker (1835), 0 Ad. & El. 523, n. ; 
112 E. R. 200. 

Annotation: — Refd. Clare v. Maynard (1837), G Ad. & El. 

519. 


494. -.] — The declaration on breach of 
warranty of a horse alleged by way of special 
damage that pltf. had resold the horse at an ad- 
vanced price ; that the horse had been returned to 
him, & that he had lost all the profit which he 
would have derived from the resale : — Held : on 
this declaration pltf. could not recover the differ- 
ence between the two prices, it not being averred 
that the increased value of the horse was owing to 
any outlay by him since it had been in his posses- 
sion. Qu . .* if it had been so averred & proved. — 
Clare v. Maynard (1837), 0 Ad. & El. 519 ; 1 Nev. 
& P. K. B. 701 ; Will. Woll. & Dav. 274 ; 0 L. J. 

K. B. 138 ; 112 E. R. 198. 

495. Set off by seller for keep.] — In an action of 
assumpsit for money had & received on the war- 
ranty of a horse, deft, pleaded ( Infer alia), as to part, 
a set-off for the keep. At the trial it appeared that 
the horse remained in deft.’s possession from Aug. 
in one year to Feb. in the next, pltf. refusing to take 
it, & deft, sought to deduct the value of its 
keep during that period from the amount claimed, 
but the trial judge told the jury that he had no 
right to keep the horse without the authority of 
pltf., & that he ought to have sold it, at all events, 
within a reasonable time, e.g., ten days or a fort- 
night. A verdict having been given for pltf. for the 
full amount, the ct. declined to grant a rule for a 
new trial. — Hetiierinuton v. Woodin (1845), 0 

L. T. O. S. 119. 

496. Diseased cow —Infection of other cows.] — 

Deft., a cattle dealer, sold a cow to pltf., warranting 
it to be free from infectious disease, whereas in fact 
at the time of the sale the cow had the foot & mouth 
disease. Pltf. placed it with other cows who caught 
the disease & died. In an action on the warranty 
containing a count for false representation, the jury 
found that deft, knew that pltf. was a farmer, A 
that in the ordinary course of his business he would 
put the cow with other cows ; but the count for 
false representation was abandoned : — Held : on 
the warranty pltf. was entitled to recover as 
damages the value of the cows infected as well as 
that of the cow which deft, had warranted. — 
Smith v. Green (1875), 1 C. P. D. 92 : 45 L. J. Q. 
B. 28 ; 33 L. T. 572 ; 40 J. P. 103 ; 24 W. R. 142. 

Annotations -Reid. Randall v. Nevvson (1877), 2 Q. B. 1*. 

102, C. A. Ward v. Hobbs (1877), 3 Q. B. L>. 150, V. > 

See, also , Nos. 665 — 668, posL 

E. Proof of Breach. 

497. Positive proof required.] — In an action on a 
warranty of a horse, pltf. must positively prove that 
the horse was unsound. — Eaves r. Dixon (1810), 2 
Taunt. 343; 127 E. R. 1110. 

498. Kicking horse — Unskilful driving.] — G . 
purchased from P., a horse-dealer, a horse war- 


490 i. Cost of keep — Until resale .] — A appeal, relied upon a decree made One of the sheop died, & pltf.'s lands 
horse warranted lit for breeding pur- against himself at a former sessions at were proclaimed from Fob. until June, 
poses was found to be unlit: — Held: the suit of A., immediately after the Besides the loss of the sheep pltf. 
the purchaser was entitled to recover death of the particular cow, which was claimed damages by reason of ids being 
(1) the price paid for the horse, (2) costs warranted sound, for the breach of the unable to lot Ids land owing to its being 
of transport, (3) interest on the pur- above warranty. By that decree, deft, proclaimed by the local authority : — 
chase money, be having offered to return had been ordered to pay £6, boing the Held : damages should be awarded him 
the horse, (4) all expenses necessarily value of the dccoased cow: — Held: on that head. — Stoney v. Foley (1897), 
caused by the horse lying on his hands inasmuch as both actions were framed 31 I. L. T. Jo. 165. — IR. 
until it could he sold, limited to a in contract, & were for substantially the 

reasonable time, the actual value of the same cause of uction, although the PART VI. SECT. 2, SUB-SECT. 4. — E. 
horse being deducted. — Wood v. special damage complained of was not 

Anderson (1914), 7 O. W. N. 731, 731 ; Identical, pltf. was not entitled to re- n. “ Gray Percheron stallion " — 
33 O. L. R. 143 ; 21 D. L. R. 247. — CAN. cover in the present action. Semble : Sale void on failure to provide pedigree 

the result would have boon the same papers.] — K. sold a stallion to G., be 
496 i. Diseased com — Infection of other had the second action boon framed 3 lien notes were given, each of which 
cou».l — A. sued B. by civil bill process, expressly in tort for the consequential stated that it was “ given ror a gray 
for having sold to pltf. a cow, warranted damage. — Gardiner v. Mathewson Porcheron stallion.’ One of the notes 
sound, but which was then unsound, by (1853), 6 Ir. Jur. 147. — IR. also contained a clause providing that 

reason of an infectious disease. The it should be void, if K. failed to provide 

civil bill then assigned aB special damage m. Diseased sheep— Infection of plain- G. “with the necessary papers (podi- 
that four other cows of pltf. became tiff's land.] — Ten ewes, apparently gree) to get a pure-bred certificate " 
thereby infected by it, & died. JL, healthy & sound in every respect, were before the end of 1907 : — Held : there 
having been decreed in this suit, sold warranted sound. A few days was no evidence to justify a finding 
appealed, be upon the hearing of the after, the disease of scab developed, that there was a breach of warranty 
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ranted “ a thorough broke horse for a gig,” P. re- 
presenting at the time that the horse had been sent 
to him to be sold by a gentleman from England. 
For about two months from the time of the pur- 
chase G. himself had no opportunity to drive the 
horse in a gig, but during that interval the horse 
was often driven in a gig by others, A performed 
well. Then G. himself on two occasions drove the 
horse in a gig, on both of which occasions the horse 
performed ill, kicking out behind A running forcibly 
to the side of the road, A overturning the gig in a 
ditch. P. refusing to take back the horse, G. 
brought an action for the price A damages. It 
appeared in evidence that P. had got the horse 
from A., who parted with it on account of its 
having on one occasion when driven in a gig with- 
out any apparent cause kicked out violently behind 
A broken the gig. It was proved, however, that 
the horse, while in the possession of A., of P., & of 
G. himself had been very often driven in a gig, A on 
those occasions found steady A safe. It was in 
evidence likewise that G. had lashed the horse A 
checked it at the same time, on the occasion when 
his gig was overturned. No other evidence was 
given as to G.’s experience or skill in driving : — 
Held : (1) the horse answered the warranty at the 
time when it was sold, A its bad demeanour in the 
hands of G. was owing to want of skill in G., A 
judgment should be given for P. ; (2) if the horse 
answered the warranty at the time it was sold, the 
misrepresentation as to the place from which it 
came would not invalidate the sale, but it was a 
material circumstance with respect to the question 
of costs. — G kddes v. F > ennin t (JTon (1817), 5 Dow, 
150 ; 3 R. R. 1287. 

499. Acts of vice subsequent to sale.] — Pltf. 

bought a mare warranted quiet to ride A quiet in 
single A double harness A free from vice. In an 
action on the warranty pltf. produced evidence of 
acts of vice by kicking, which took place one month, 
six weeks, A five months respectively after the time 
of sale : — Held : (1) this was evidence on which the 
jury might not unreasonably find for pltf. ; (2) 

delay in making a complaint might be some evi- 
dence of the unreasonableness of the complaint, but 
should not prevail against positive evidence that 
the horse did not answer Vlie warranty. — Gill v. 
Lomkr A Co. (1888), 5 T. L. R. 76, C. A. 

500. Restiveness due to defective harness.] — In 
an action for breach of warranty that a horse was 
quiet, It appeared that the horse was tried in a cart 
at the time of sale A was then quiet, but that when 
it was tried by pltfs. on the day after the sale it was 
very restive. Pltfs. offered to send the horse back, 
but deft, refused to receive it. There was evidence 
for deft, that the horse had always been quiet, A he 
contended that if it was restive after the sale it was 
from bad usage. When pltfs. tried the horse the 
collar was too small A a new one was obtained ; A 
when the horse was ultimately resold there was an 
old wound on its neck such as would be made by a 


collar : — Held : pltfs. had not proved that the 
horse was not quiet. — L ondon A Provincial 
Laundry Co., Ltd. v. Ballard (1888), 4 T. L. R. 
233. 

501. Surprise — New trial.] — In an action on a 
warranty of a horse, it is no ground for a new trial 
that deft, was taken by surprise by the proof of a 
particular kind of unsoundness, of which he had no 
previous notice. — Atterb ur y v. Fairmanner 
(1823), 8 Moore, C. P. 32 ; 1 L. J. O. S. C. P. 63. 

502. Variance of pleading & proof.] — In an 
action of assumpsit upon the warranty of a horse, 
the consideration alleged was an agreement to buy 
the horse for £12, whereas the proof was of an agree- 
ment to buy two horses at a fixed price for both. 
There were two separate contracts for the particular 
horses ; one was unsound, A was sold without a 
warranty, A the other separately, with a warranty. 
The ct. refused to grant a new trial. — Kite v. Lowe 
(1849), 14 L. T. O. S. 177. 

F, Pleading . 

503. Claim — Variance between declaration A 
proof.] — Where pltf. declared that in consideration 
of his re- delivery to deft, of an unsound horse, 
which he had before then sold to pltf., deft, pro- 
mised to deliver to him another horse in lieu, etc., 
which should be worth £80 A be a young horse, A 
then alleged a breach in both those respects : — 
Held : sufficient, though the proof was not only of 
a promise that the second horse should be worth £80 
(which it was not) A be a young horse, but also a 
warranty that it was sound A had never been in 
harness. — Miles v. Siieward (1806), 8 East, 7 ; 103 
E. R. 246. 

504 . .] — Proof that deft, agreed to sell 

his horse warranted sound to pltf. for £31 10s. A at 
the same time agreed that, if pltf. would take the 
horse at that value, he, deft., would buy another 
horse of pltf.’s brother for £14 14s., A that the 
difference only should be paid to deft., will support 
a count charging only that in consideration that 
pltf. would buy of deft, a horse for £31 10.s. deft, 
promised that it was sound, A that in fact pltf. 
bought the horse for that price, A paid to deft, the 
£31 10s. — Hands v. Burton (1808), 9 East, 349 ; 
103 E. R. 606. 

Annotations : — Consd. Whitcher v. Hall (1826), 5 B. & C. 269, 

Folld. Saxty v. Wilkin (1843;, 11 M. & W. 622. 

505. .] — Pltf. purchased a horse for 

£55, deft, warranting him sound, A agreeing to give 
£1 back if the horse did not bring pltf. £4 or £5. The 
averment in the declaration was that in considera- 
tion pltf. would buy of deft, a horse for a certain 
price, to wit, £55, deft, undertook the horse was 
sound : — Held : a variance. — Blyth (Blythe) v. 
Bampton (1826), 3 Bing. 472 ; 1 1 Moore, C. P. 387 ; 

4 L. J. O. S. C. P. 157 ; 130 E. R. 595. 

506. .] — In assumpsit on warranty of 

a horse, the consideration stated for the warranty 


that the stallion was pure-bred. — | foal when sold : — Held : a breach of the 
Imperial Bank v. Georciks, Georoks warranty. — Bull v. Gaffney (1892), 
v. Kidd (1910), 14 W. L. R. 654. — CAN. 26 I. L. T. Jo. 0*97. -IR. 

o. Adverse claim — Hecoynition of, by PART VI. SECT. 2, SUB-SECT. 4. -F. 
seller.] — Deft, sold to pltf. a mare, 

assumed to ho in deft.’s possession. 503 i. Claim — Variance between de- 
left. agreed with pltf. that a third party duration & proof.] — In an action on a 
should hold the mare pending settle- warranty for the sale of a mare, the war- 
ment. of a dispute about the title, A upon ranty, as set forth in the declaration, 
inspecting adverse claimant's alleged stated that she was only five years old ; 
title, authorised the custodian to wive tho evidence proved that she was more 
her up to claimant : — Held : sufficient than five but not six years old, or what 
evidence of breach of warranty of title. — is called five oft : — Held : no variance. — 
Dickie t\ Dunn (1887), 1 Terr. L. R. Verscuoyle v. Allen (1829), 2 L. Rec. 
83. — CAN. O. S. 487. — IR. 

p. “ All riyhl for harness ” — Mare in j 503 ii. Form of declaration.] — A 

foal.] — A mare was sold with a warranty | declaration stated that in consideration 
that she was “ all right for harness," but ; that pltf. at the request of deft, had 
she subsequently proved to have been in ! then & there bought a horse of him, he 

J. — VOL. II. 


then & there promised that the horse 
W8 b sound : — Held : good, for that the 
sale & warranty were contemporaneous, 
& the statement in the declaration was 
not an averment of a sale being had 
before the promise was made. — S myth 
v. Morrison (1846), 10 I. L. li. 213. — 
IR. 

q. Defence — General issue. 1 — In an 
action on a warranty, the plea of not 
guilty puts the warranty in issue. — 
Honeywell v. Davis (1845), 2 TJ. C. It, 
63.— CAN. 

r. .1 — In an action on a 

warranty, to which deft, pleaded tho 
general issue : — Held : evidence to show 
that the horse was sound at the time 
of the alleged warranty was admissible. 
— Hale v. Tompkins (1912), 11 E. L. R. 
91 ; 6 D. L. R. 502.— CAN. 
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VII. Sect. 1 : Sub-sect . 1, A.] 

was that pltf. would purchase the horse for £63, but 
the consideration, as proved, was that pltf. would 
pay that sum, <&, if the horse was lucky, would give 
deft. £5 more, or the buying of another horse : — 
Held : no variance, the conditional promise omitted 
in the declaration being too vague to be legally 
enforced, <fc not amounting, in point of law, to a 

S romise. — Guthing (Gething) v. Lynn (1831), 2 
. & Ad. 232 ; 9 L. J. O. S. K. B. 181 ; 109 E. It. 
1130. 

507. .] — The declaration alleged that 

in consideration that pltf. would buy of deft, a 
horse at & for a “ certain price or sum, to wit, the 
sum of £56 10ff.,” deft, promised that the horse was 
sound. Breach, that it was unsound. Plea, non 
assumpsit, & a traverse of the unsoundness. At the 
trial, it was proved that pltf., a tailor, agreed to 
give deft, for the horse £55, & a new pair of breeches, 
value £1 16s. It was contended that the considera- 
tion for the warranty w r as not correctly stated : — 
Held : although it might have been more proper to 
have described the contract for so much money & 
a pair of breeches, yet there was no variance. — 
Saxty v. Wilkin (1843), 11 M. & W. 622 : 1 Dow. 
& L. 281 ; 12 L. J. Ex. 381 ; 7 Jur. 704 ; 152 E. II. 
954. 

508 . .]- — Pltf. by his particulars 

claimed “ the sum of £50, being the price of & value 
given & paid to deft, for a certain chestnut gelding, 
the chestnut gelding not being sound & answering 
to the warranty of him given by deft, to pltf., but 
being lame & unsound, & deft, having refused to 
take back <fc receive the chestnut gelding when re- 
turned or tendered to him as unsound. The case 
proved at the trial was merely one of damages for 
the breach of warranty. Judgment waR given for 
pltf. for £50, the price of the gelding : — Held : the 
judge ought to have nonsuited pltf. — Eigg v. Wil- 
kinson (1853), 18 J. P. 73. 

509 . Proof of qualified warranty.] — 

Morris v . Lithgoe (1805), 2 Smith, K. B. 394. 

510. .] — A declaration in as- 

sumpsit stated that deft, warranted a horse to be 
sound, but the proof was that deft, warranted the 
horse to be sound everywhere except a kick on the 
leg : — Held : this was a qualified, & not a general 
warranty, & there was a variance between the war- 
ranty proved & that stated in the declaration. — 


Jones v . Cowley (1825), 4 B. & C. 445 ; 6 Dow. & 
By. K. B. 533 ; 3 L. J. O. S. K. B. 263 ; 107 E. B. 
1126. 

Annotation : — N.F. Hemming v. Parry (1834), 6 C. & P. 580. 

511 . Unnecessary averment of knowledge.] 

— In an action for a breach of an express warranty 
that a horse was quiet, if the declaration allege that 
deft, well knew him to be unquiet, this is an un- 
necessary averment, & need not be proved. — Gres- 
ham v. Postan (1826), 2 0. & P. 540. 

512. Consideration for warranty.] — A decla- 
ration stated that in consideration that pltf., at 
the request of deft., had bought a horse of deft, 
at a certain price, deft, promised that the horse 
was free from vice, but that it was vicious : — Held : 
bad, for the executed consideration, though laid 
with a request, neither raised by implication of 
law the promise charged in the declaration, nor 
would support such promise, assuming it to be 
express. — Roscorla v. Thomas (1842), 3 Q. B. 
234 ; 2 Gal. & Dav. 508 ; 11 L. J. Q. B. 214 ; 6 
Jur. 929; 114 E. R. 496. 

Annotations: — Distd. Tanner v. Moore (1840), 9 Q. B. 1* 
Reid. Kaye r. Dutton (1844), 7 Man. & G. 807 ; Earle i- 
Oliver (1848), 2 Exoh. 71 ; Elderton r. Em mens (1848). 

0 C. B. 100 ; Stindy r. Rolierts (1848), 2 Saund. & C. 212 .* 
At kinson v. Stephens (1852), 7 Exch. 507 ; Aria v. Orchard 
(I860), 0 H. & N. 100. Mentd. Kennedy v. Brown (1803), 

9 Jur. N. S. 119. 

513. Particulars.] — The ct. will not compel 

pltf. in an action for breach of warranty of a 
horse to give particulars of the unsoundness com- 
plained of. — Pylie (Tyley) v. Stephen (Stevens) 
(1840), 6 M. & W. 813 ; 8 Dowl. 771 ; 9 L. J. Ex. 
216; 4 Jur. 852; 151 E. R. 641. 


Sect. 3. — MISREPRESENTATION AND FRAUD. 

See , generally , Misrepresentation & Fraud. 

514. By servant — Liability of master.] — If a 

servant sells a horse with deceit without his master’s 
privity, action lies against the master (Rolfe & 
Martin, JJ.). — Southerne v. IIowe (1617), 2 Roll. 
Rep. 5 ; 81 E. R. 621. 

Annotatums : — Mentd. Grylls r. Davies (1831), 2 B. & Ad. 
514 : Oawsluty v. Thompson (1842), 5 Scott, N. R. 502 ; 
Burgess v. Burgess (1853), 3 Do G. M. & G. 890 ; Hirst r. 
Denham (1872), L. It. 14 Ec|. 542. 

See, further. Agency, Vol. I., pp. 587-594 ; Mas- 
ter & Servant. 


PART VI. SECT. 3. 

B. What must he pleaded .] — On 
motion to set aside paragraphs of a 
summons & plaint averring that deft, 
knowing that a horse was unsound, by 
then fraudulently " concealing from 
pltf. that tiie horse was unsound," & 
representing to him that it was sound, 
induced pltf., who was ignorant of such 
unsoundness, to buy the horse : — Held : 
the words ** concealing from pltf. that 
the horse was unsound " should bo 
struck out. — Timphon v. Dalton (1874), 
.8 I. L. T. 184. — IR. 

4. What must he proved.] — Where 
pltf. alleges that deft., knowing the 
horse to be unsound, falsely & fraudu- 
lently represented the animal to be 
sound, & pltf. purchased the horse 
from deft, on the faith of the truth of 
such representations, it must be estab- 
lished beyond doubt that these facta 
were true to allow pltf. to recover.— 
Teasel r. Pryor (1868), 12 L. C. J. 
108.— CAN. 

w. Effect of.] — Pltf. at the sale of a 
marc at auction made certain untrue 
representations as to the mare’s capa- 
city for work, & instructed the auc- 
tioneer as soon as he got a bid of $60 to 
knock her down quickly to the bidder. 


His son bid against deft, until $60 was 
reached. When deft, offered the mare 
to pltf. for the price he bid. pltf. said he 
did not want her. The maro was not 
worth $60, & deft, had told pltf. 
before the sale what kind of a horse he 
wanted: — field: pltf. was guilty of 
fraud which avoided the contract of 
sale. — Wricjiit v. Bentley (1913). 
12 E. h. R. 270 ; 11 D. L. K. 615 ; 46 
N. S. L. R. 534 — CAN. 

x. Promissory notes given for 

price — Onus on indorsees to show they 
were holders in due course. I — Wil- 
loughby v. Conover (1907), 7 W. L. R. 
87.— CAN. 

y. Sale by notarial deed.] — 

Gjngrah v. Jette (1915), 21 R. L. N. S. 
489.— CAN. 

z. Measure of damages.] — A 

race-horse was sold, with its engage- 
ments, with a representation that it 
was ** untried." The purchaser, on dis- 
covering the representation to bo false, 
did not disaffirm the contract, but, after 
some considerable time, sold the horse : 
— Held : pltf. entitled to recover the 
difference between the price Sc the 
value, & also the amount which he had 
to pay as forfeits, but not the oost of 


keeping the horse, nor the extra cost of 
keep as a racehorse, as that had not 
been distinguished at the trial. — 
Jellett v. Phillips (1877), 3 V. L. R. 
209.— AUS. 

a. Waiver — Giving note after deli- 
very.] — After the delivery of horses by 
pltf. to deft., the latter gave pltf. a note 
for the price. Deft, afterwards alleged 

| that one of the horses, instead of being 
quiet Sc gentle, was vicious : — Held : 
if there had been any misrepresentation, 
deft, had waived it by signing the note. 
— McPherson v. Paris (1912). 21 

W. L. R. 654; 2 W. W. R. 643; 5 
D. L. R. 385.— CAN. 

b. Tampering to enhance value.] — 
Pltf. bought a dog as having won prizes 
at dog shows. Pltf. alleged that the 
dog being naturally a prick-eared dog, 
& to that extent deficient in one of the 
main points of a prize collie, defenders 
varuped him up by fixing lozenges to 
the tips of his ears in order to give him 
the proper ear carriage & thoreby 
enabled him to take the prizes which he 
did : — Held : pltf. had failed to estab- 
lish not merely that there was a fraud, 

!but that without fraud the hall mark 
! would not have been obtained, & 
defenders not liable. — Gordon v. Wat- 
son & Montgomery (1899), 6 So. L. T. 
274. — SCOT. 
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515. Concealment of latent defects.] — I 

may be possessed of a horse I know to have many 
faults, & I wish to get rid of it for whatever sum it 
will fetch. 1 desire my servant to dispose of it, <fc 
instead of giving a warranty of soundness, to sell 
it “ with all faults.” Having thus freed myself 
from responsibility, am I to be liable if it be after- 
wards discovered that the horse was unsound. In a 
contract such as this there is no fraud, unless the 
seller by positive means renders it impossible for the 
purchaser to detect latent faults (Lord Ellen- 

BORQUGH, C.J.). BAGLKHOLE V . WALTERS (1811), 

3 Camp. 154. 

Annotations: — Apprvd. Ward v. Hobbs (1878), 4 App. Cas. 
13, H. L. Mentd. Pickerings. Dowson (181 3), 4 Taunt. 779 ; 
Bywater v. Richardson (1834), 1 Ad. & El. 508 ; Ward v. 


Hobbs (1877), 3 Q. B. D. 150, C. A. ; Gorton v. Maointosh 
(1882), 31 W. It. 232. 

516. As to age of horse — Effect of fraud.] — In 

an action to recover the price of a horse sold with 
a warranty the purchaser contended that the sale 
was avoided by fraud, pltf. having at the time of 
sale represented that the horse was five years old 
& had often been used as a hunter, whereas the 
horse though more than four years old was not 
five - Held ; (1) if thero was a fraudulent repre- 
sentation at the time of sale, it invalidated the con- 
tract, no matter whether it was a breach of war- 
ranty or not ; (2) here there was no pretence for a 
charge of fraud.- — S teward v. Coesvelt (1823), 
1 C. & P. 23. 


Part VII. — Carriage of Animals 


Sect. 1. — RIGHTS AND UABIUTIES OF OWNERS. 

Sub-sect. 1. — Apart from Railway and Canal 
Traffic Act, 1854 (c. 31). 

jA.» Rights. 

See, generally , Carriers. 

517. Injury during transit — Dog insufficiently 
secured — Defect visible.] — Deft., a carrier, received 
a greyhound & gave a receipt for it. The dog was 
afterwards lost : — Held : deft, could not set up as 
a defence that the greyhound was nob properly 
secured when delivered to him. — Stuart v. 
Crawley (1818), 2 Stark. 323. 

Annotations : — Distd. Richardson v. N. E. Ry. Co. (187*2), 

L. R. 7 V. 1*. 75. Consd. Blower v. G. W. Ry. Co. (1872), 

L. R. 7 0. P. 055. Held. Kendall v. L. & 8. W. Ry. Co. 

(1872), Ij. It. 7 Exch. 373, 

518. - Insufficient fastening — Evidence 

of negligence.] A valuable greyhound was de- 
livered by its owner to the servants of a railway co., 
who were not common carriers of dogs, to be carried, 
& the fare demanded was paid. At the time of 
delivery the greyhound had on a leather collar 
with a strap attached to it. In the course of the 
journey, it being necessary to remove the grey- 
hound from one train to another which had not 
then come up, it was fastened by means of the strap 
& collar to an iron spout on the open platform on 
one of the co.’s stations, &, while so fastened, it 
slipped its head from the collar & ran upon the line 
& was killed : — Held : (1) as defts. were not com- 
mon carriers of dogs they stood in the position of 
ordinary bailees & were only liable in respect of 
some negligence established by evidence against 
them ; (2) the fastening the greyhound by the 

means furnished by the owner himself, which at the 


time appeared to be sufficient, was no evidence of 
negligence on the part of the co. — Richardson v. 
North Eastern Ry. Co. (1872), L. R. 7 C. P. 75 ; 
20 W. R. 401 ; sub nom. North Eastern Ry. Co. 
v . Richardson & Sisson, 41 L. J. C. P. 00 ; 20 
L. T. 131. 

Annotations: — Reid. Blower v. G. W. Ry. Co. (1872), 

L. R. 7 C. P. 655 ; Sutcliffe v. G. W. Ry. Co., [1910] 1 K. B. 

478, C. A. 

519. Defective landing slip — Animal under 
owner’s control.] — The lessees of a ferry provided 
steamboats for the conveyance of passengers, 
goods, & cattle from A. to B., & also slips for land- 
ing & embarking which were (generally) sufficient 
for the purpose : — Held : they were liable for an 
injury sustained by the horse of a passenger, in con- 
sequence of the side-rail of the landing slip (of the 
dangerous state of which they had been forewarned) 
giving way, although the horse was at the time 
under the control & management of its owner. — 
Willoughby v. Horridge (1852), 12 C. B. 742 ; 
22 L. J. C. P. 90 ; 16 JT. P. 761 ; 17 Jur. 323 ; 138 
E. R. 1096 ; sub nom . Horridge v . Willoughby, 
Saund. & M. 53 ; 20 L. T. O. S. 97 

520. Delay through snowstorm — Limits of 

duty of carrier.] — A carrier of cattle is only bound 
to carry in a reasonable time in ordinary circum- 
stances, & is not bound to use extraordinary efforts 
or incur extra expense in order to surmount 
obstructions caused by the act of God, e.g. f a fall of 
snow. 

Pltf. despatched certain animals by goods train 
in charge of defts. The train was shunted to a 
siding, the engine being required to add power to a 
passenger train obstructed uy a fall of snow. This 
continued for thirty hours, during which time the 
animals were deprived of food. In an action 


PART VII. SECT. 1, SUB-SECT. 1. — A. 

c. General rule.] — A railway co., 
carrying live animals, are not insurers 
thereof, &, in absence of any evidence 
of negligence or proof of the cause of 
injury to the animals, will not be liable 
to damages for such injury. (May, C.J.). 
— MTndoe v. Midland Great Western 
Ry. Co. (1882), 16 I. L. T. 99.— IR. 


ihipment. of horses imposed an obliga- 
,ion to take initiatory steps towards 
ransportation, & resp. justified, on 
Uscovering the laok of efficient action, 
n treating that as a breach of contract 
uffleient to relievo him from the noces- 
ity of bringing the horses forward. — 
JaNCKLL V . All CHI CAN CENTRAL RY. 
1914), 26 O. W. R. 427 ; 6 O. W. N. 
51. — CAN. 


d. Extent of duty to carry .] — 

Common carriers of cattle by rail are 
bound to carry only when they can 
reasonably be expected to have waggons 
at the station from which the cattle are 
to be carried, & they are only bound to 
forward them with reasonable diligence 

( FITZGERALD , J.). M’NAMARA V . GREAT 

Southern & Western Ry. Co. (1867), 
1 I. L. T. Jo. 120.— IR. 


520 i. Injury during transit — Delay 
through fog & frost. ] — The contract of a 
carrier to carry cattle within a reason- 
able time does not extend so as to create 
responsibility for injuries caused by 
delay, where such delay has been un- 
avoidably occasioned by fog & frost. — 
Grant v. Lancashire & Yorkshire 
Ry. Co. (1882), 17 I. L. T. 36.— 1R. 


«. .] — Held: an under- f. Defective ferry.] — Held ; a 

taking to have a car in readiness for the county council was liable for loss of cattle 


sustained through an accident caused 
by the breaking of a defective link in 
an untested chain which formed part of 
the gear of a ferry under its control, it 
being its duty to have had a tested chain 
supplied. — Whakatank County Coun- 
cil v. Newsham, 2 N. Z. L. R. 746.— 
N.Z. 


g . Several loose oxen in one 

truck.] — Where one of several head of 
cattle belonging to the same owner is 
injured through being trampled upon 
by the rest while being conveyed by 
rail, the ry. dept, is not liable for 
the loss, in the absence of proof that 
it was an improper mode of conveyance 
to place several oxen loose in one truck, 
or that the injury was otherwise 
facilitated through negligence on the 
part of the dept. — Tregidga v. Sive- 
wright, 14 S. C. 76 ; 7 C. T. R. 67. — 
S. AF. 


T 2 



276 


Animals. 


•Rights and liabilities of owners : Sub-sect, 1, 

A. 

against defts. the trial judge substantially left it to 
the jury whether in all the circumstances the deten- 
tion of the animals was the result of the snow or 
was owing to the negligence of defts.* servants, & 
the jury found a verdict for defts. : — Held : the 
verdict was right. — Briddon v. Great Northern 
Ry. Co. (1858), 28 L. J. Ex. 51 ; 32 L. T. O. S. 
94. 

Annotation: Consd. Hick v. ItodocanachJ , [1801] 2 Q. B. 

026, C. A. 

521. — - Mere accident — Not being risk of 
travel.] — Railway cos. are responsible for the safe 
treatment of animals intrusted to them for carriage 
from the moment they receive the animals into 
then 4 charge until the carriages that have conveyed 
those animals are unloaded. 

Pltf. sent a mare to the railway station at H. to 
be conveyed to A. At the railway station the 
animal was put into a horse box & tied up. Some 
time afterwards a porter on looking in found that 
the animal had got her foot into the manger & 
slipped, causing strangling by the rope. No negli- 
gence on the part of the railway co. was proved 
other than might be due to the length of the halter 
used : — Held : (1) the co. were not responsible for 
accidents of a nature beyond the range of ordinary 
risks, but they were for anything resulting from 
the negligence of their servants ; (2) pltf. was 
entitled to a verdict. — Moffat v. Great Western 
Ry. Co. (1867), 15 L. T. 630. 

522. Inherent vice of animal — No negligence 

by carrier.] — Pltf. delivered a bullock to defts. 
at D., to be carried to N. In the course of the 
journey the animal escaped from the truck in 
which it was placed & was killed. The escape of 
the bullock was wholly attributable to the efforts 
& exertions of the animal itself, & not to any negli- 
gence on the part of the co., & the truck was in 
every respect proper A reasonably sufficient for the 
conveyance of the cattle : — Held : upon these facts, 
the trial judge ought to have directed a verdict for 
defts., the co. (assuming them to be common car- 
riers of cattle) not being responsible for the conse- 
quences of an inherent vice in the animal to be car- 
ried, which resulted in its destruction without any 
negligence on their part. — Blower v. Great Wes- 
tern Ry. Co. (1872), L. R. 7 C. P. 655 ; 41 L. J. 
C. P. 268 ; 26 L. T. 883 ; 36 J. P. 792 ; sub nom . 
Great Western Ry. Co. v. Blower. 

Annotations : — Refd. Kendall v. Ij. & S. W. Ry. Co. (1872), 

L. R. 7 Exch. 373 ; Nugent v. Smith (1876), 1 C. P. 11. 

423, C. A. ; Grccnshiclds, CVnvie v. Stephens, [1908] A. C. 

431, H. L. 

523. Vice inferred.] — Pltf. delivered to 

defts. a horse to be carried by their railway. At 
the end of the journey the horse was found to be in- 
jured. No accident had happened to the train, A 


defts. were guilty of no negligence. The cause of 
the injuries was unknown, except that from their 
nature they appeared to be caused by the horse get- 
ting down upon the floor of the horse-box. The 
horse was quiet, A accustomed to travel by rail. In 
an action to recover damages for these injuries : — 
Held : defts. were not liable, since it was to be in- 
ferred that the injuries resulted from the proper 
vice of the horse. — Kendall v . London & 
South Western Ry. Co. (1872), L. R. 7 Exch. 
373 ; 41 L. J. Ex. 184 ; 26 L. T. 735 ; 20 W. R. 
886. 

Annotation : — Refd. Nugent v. Smith (1876), 1 C. P. D. 423, 
C. A. 

524. Coupled with act of God.] — A 

carrier does not insure against the irresistible act of 
nature, nor against defects in the thing carried it- 
self ; A if he can show that either the act of nature 
or the defect of tho thing itself, or both taken to- 
gether, formed the sole direct A irresistible cause of 
the loss, he is discharged. In order to show that 
the cause of the loss was irresistible, it is not neces- 
sary to prove that it was absolutely impossible for 
the carrier to prevent it, but it is sufficient to prove 
that by no reasonable precaution in the circum- 
stances could it have been prevented. 

Deft., a common carrier by Bea from L. to A., re- 
ceived from pltf. a mare to be carried to A. for hire. 
In the course of the voyage the ship encountered 
rough weather, & the mare received such injuries 
that she died. The jury found that the injuries were 
caused partly by more than usually bad weather, A 
partly by the conduct of the mare herself by reason 
of fright A consequent struggling, without any neg- 
ligence of deft.’s servants: — Held: deft, was not 
liable for the death of the mare. — Nugent v. Smith 
(1876). 1 C. P. D* 423 ; 45 L. J. Q. B. 697 ; 34 
L. T. 827 ; 41 J. P. 4 ; 25 W. R. 117 ; 3 Asp. M. 
L. C. 198, C. A. 

Annotations : — Expld. Nichols r. Marsland (1876), 2 Ex. D. 1, 
C. A. Consd. Kopitoff v. Wilson (1876), 1 Q. B. D. 377 : 
Watkins v. Cottcll, [1916] 1 K. B. 10. Held. Box v. Jnbb 
(1879), 48 L. J. Q. B. 417 ; Lister v. L. & Y. Ry. (1903), 
72 L. J. K. B. 385 ; Tho West Cock (1011), 80 L. J. P. 
97, O. A. Mentd. Woodley v. Michel) (1883), 11 Q. B. D. 
47, C.A. 

525. Defective truck — Evidence of negli- 

gence.] — Pltf. sent off some horses from W., a 
station on a co.’s line, in horse-boxes belonging to 
that co., in charge of a groom, who was to take them 
to F., a station on defts.* line. At G. was the 
junction with defts.* railway, where it was neces- 
sary to book again, & whence there were two routes 
to F. , & the groom, on going to take tickets, was told 
that the train direct to F. did not go for some hours, 
but that by paying a little higher fare he could go 
on a train which was about to start immediately, & 
went round a longer way. He said he would go on 
at once, A he & the horses proceeded in the same 
trucks in which they had come from W. At F. 


621 i. Mere accident — Not being he wished to sell them at tho auction arrived before the steamer started, but 

risk of travel. 1 — A horse fastened in the as contemplated. In consequence of as she was full they had to be kept till 
usual way in a railway horse-box the journey some of tho horses were the next steamer, & they were further 
struggled through the feeding window deteriorated in appearance, one of them detained at Holyhead for want of trucks 
(about 25 inches square) into the ad- was lamed, & those which were sold to send them on in : — Held : the jury 
joining compartment & was thereby fetched lower prices than would other- were warranted in finding for pltfs., as 
injured : — Held : the accident was not wise have been realised. For some the delay was caused by the want of 
of a kind that the railway co. were time previous the horses had been fed trucks, & not by any unavoidable Un- 
bound to have foreseen & to have pro- on sort food, & had they been in hard pediment. — Donohok v. London & 
vided against, & they were not liable. — hunting condition they would not have I North Western Ry. Co. (1867), 1 
Ralston v, Caledonian Ry. Co. (1878), been the worse for the journey : — Held : I. L. T. Jo. 350. — IR. 

5 R. 671 ; 16 Sc. L. R. 372. — SCOT. the injury to the horses was attributable 

to the default of defts., & damages m Measure of damages — Lout 

h. Failure to carry — Measure of awarded in consequence of the dete- of market.] — Owing to an accident to a 
damages.] — Pltf. proposing to sell cer- rioration in the selling value of the train, the cause of which could not be 
tain horses by auction at Dublin, on horses were not too remote. — Waller ascertained, a number of pigs arrived 
Apr. 26, agreed with defts., a railway v. Midland Great Western Ry. Co. about five hours too late for a market 
co., that the horses should be carried (1878), 12 I. L. T. Jo. 145. — IR. to which they had been forwarded : — 

by rail to Dublin on Apr. 24. Defts. Held : the railway oo. wore not liable 

failed to provide the necessary means of 1. Delay in carrying — Want of for damage incurred by loss of market 

carriage for the horses on the 24th, trucks.] — -in an action for damages for Anderson v. North British Ry Co. 
whereupon pltf. took them by road to delay in carrying cattle from Dublin to (1875), 2 R. 443 ; 32 Sc. L. R. 312 — 
Dublin, having no other alternative if Sheffield, it was proved that the cattle SCOT. 
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two porters came to unload the trucks, & the groom 
told them of a danger of an accident, arising from 
a wide space between the flap & the body of the 
horse-box, & how at W. it had been stopped up for 
horses to be put in. They accordingly tried to stop 
it up with straw, while the groom kept the horses 
quiet inside; When done they said “ all right,” & 
he then led out a mare, her foal following. The 
latter put its foot through the opening & broke its 
leg : — Held : (1) the co. were bound to provide a 
truck reasonably fit for the conveyance of pltf.’s 
horses, & there was evidence that this was unfit ; 
(2) defts. had adopted the truck from the other co. 
at G., & by sending it on to F. became liable for an 
accident caused by its defects ; (3) defts. were 
bound to deliver safely at F., & the facts proved 
were evidence for the jury of negligence in defts. * 
servants in delivering, <& not necessarily of any con- 
tributory negligence in pltf., arising from the 
groom’s advice how to remedy the defect. — C ombe 
v,. London & South Western Ry. Co. (1874), 31 
L. T. 013. 

526. Failure by carrier to comply with 

statutory requirements — Act passed for different 
purpose.] — Deft., a shipowner, undertook to carry 
pltf.’s sheep from a foreign port to England. On 
the voyage some of the sheep were washed over- 
board, ny reason of deft.’s neglect to take a precau- 
tion enjoined by an Ord. in Council made under the 
authority of Contagious Diseases (Animals) Act, 
1869 (c. 70), s. 75 : — Held : the object of the above 
Act & the Ord. being to prevent the spread of conta- 
gious disease among animals, <& not to protect them 
against perils of the sea, pltfs. could not recover. — 
Gorris v. Scott (1874), L. R. 9 Exch. 125: 43 

L. J. Ex. 92 ; 30 L. T. 431 ; 22 W. K. 575 ; 2 Asp. 

M. L. C. 282. 

Annotations : — Reid. Rosa v. Rwrtfo-Price (1876), 1 Ex. D. 

266 ; Groves r. Wimborne, [18681 2 Q. B. 402, ( A. 

Importation of diseased animals, generally, see 
Part X., Sect. 2, Sub-sect. 3, post. 

527. Horse-box in mineral train — Shunting 

of uncoupled trucks.] — A horse had been put into 
a box next to mineral trucks not coupled, <fc the 
trucks were moved backwards & forwards, with the 
result that the horse was knocked about on the 
head. In an action for negligence in the convey- 
ance of the horse : — Held : this was not a reason- 
able <fc proper mode of carrying the horse. — Picker- 
ing v. North Eastern By. Co. (1889), 4 T. L. It. 
7, C. A. 

Annotation ; — Mentd. Smith r. Mid. Ry. Co, (1887), 57 L. T. 

813. 

528. Cattle injured — No affirmative evi- 

dence.] — Eight cows having been safely loaded in a 
truck at D. for conveyance to B., on the arrival of 
the train at B. it was found that of these one had a 
leg broken, & that three others were injured about 
the hips & rump. The owner of the cows having 
brought an action for negligence against the 
railway co., & having proved the injuries & given 
his opinion that they were caused by undue 
shunting & jerking of the train : — Held : the onus 
of proof being on pltf. & no affirmative evidence 
having been given by him of negligence on the 
part of the railway co., defts. were entitled to 
judgment. — Smith v . Midland By. Co. (1887), 
57 L. T. 813; 52 J. P. 202 ; 4 T. L. R. 08. 

Annotation: — Distd. Alnwby r. G. N. Ry. Co. (1861), 8 

T. L. R. 148. 

529. Injury after transit but before delivery.]— 
Pltf. delivered to defts. as common carriers some 
cattle to be carried by them to their London station. 
The cattle arrived on a Sunday morning between 11 
& 12 o’clock, but owing to certain police regulations 
pltf. was unable to take them away before 12 


o’clock at night. Meanwhile they were placed by 
defts.* servants, with the sanction & assistance of a 
man employed by pltf. to receive them, in pens at 
the station. Early on the Monday morning when 
pltf.’s servant went to take them away he found 
that two steers had been killed. He wisned to take 
away the remaining cattle, but was refused per- 
mission unless he signed a receipt ticket for the 
whole number, which he declined to do. Later in 
the day pltf. came & removed them, but before he 
could reach the market for which they were in- 
tended, it was over, & he could not sell them until 
the Thursday following. In an action for the value 
of the two steers which were killed, & for the damage 
done to the remaining beasts by delay : — Held 
(Martin, B., dis .): defts.’ liability as carriers had 
ceased when the alleged loss & damage occurred. — 
Shepherd v. Bristol & Exeter Ry. Co. (1868), 
L. R. 3 Exch. 189 ; 37 L. J. Ex. 113 ; 18 L. T. 528 ; 
10 W. R. 982. 


H. Liabilities . 


See , generally , Carriers. 


530. Expenses reasonably— Incurred In disinfect- 
ing & cleaning trucks.] — An Ord. in Council directed 
that every carnage, truck, etc., should be cleansed 
& disinfected by the owners in mamier therein 
pointed out once in every twenty-four hours during 
the time when it was used for any animal. Defts. 
were authorised by their special Act to charge cer- 
tain rates for the carriage of goods on their line, & 
also to “ charge a reasonable sum for loading, cover- 
ing & unloading of goods ... & for delivery & 
collection & any other services incidental to the 
business or duty of a carrier ... & for any other 
extraordinary services performed ” by them. Pltf. 
sent cattle by defts.’ line : — Held : defts. could not 
require pltf. to pay the cost properly incurred by 
them under the Ord. in cleansing the truck in which 
the cattle were sent, as the cleansing was not a ser- 
vice done for pltf. individually as distinguished 
from the rest of the public. — Cox v. Great Eastern 
Ry. Co. (1809), L. R. 4 C. P. 181 ; 38 L. J. C. P. 


151. 

Disinfection relating to diseased animals, gene- 
rally, see Part X., Sect. 2, Sub-sect. 2, post. 

531. Through failure to take delivery 

promptly.] — Deft, sent a horse by pltfs.’ railway 
directed to himself at S. station. On the arrival of 
the horse at S. station at night there was no one to 
meet it, & pltfs. having no accommodation at the 
station, sent the horse to a livery stable. Deft.’s 
servant soon after arrived «fc demanded the horse, 
& he was referred to the livery stable* keeper, who 
refused to deliver the horse except on payment of 
charges which were admitted to be reasonable. On 
the next day deft, came & demanded the horse, & 
the station-master offered to pay the charges & let 
deft, take away the horse, but deft, declined & 
went away without the horse, which remained at 
the livery stable. Pltfs. afterwards offered to de- 
liver the horse to deft, at S. without payment of any 
charges, but deft, refused to receive it unless de- 
livered at his farm & with payment of a sura of money 
for his expenses & loss of time. Some time after, 
pltfs. paid the livery stable-keeper his charges, & 
sent the horse to deft., who received it. In an action 
brought t-o recover the amount of the charges : — 
Held : pltfs. acted reasonably in putting the horse 
in the livery stable, & deft., having refused to take 
the horse, was liable to pltfs. for all the livery 
charges which they had paid. — Great Northern 
Ry. Co. v. Swaffield (1874), L. R. 9 Exch. 132 ; 
43 L. J. Ex. 80 ; 30 L. T. 562. 


Annotations : — Retd. Sims v. Mid. Ry. Co., [19131 1 K. B. 
103 ; L. & N. W. Ry. Co. v, Duorden (1915), 85 L. .T. K. B. 
176. Mentd. Mitchell t\ L. & Y. Ry. Co. (1875), L. R. 10 
Q. B. 256. 
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Sect . 1 . — Rights and liabilities of owners : Sub- sect 2.] 


Sub-sect. 2. — Under Railway and Canal 
Traffic Act, 1854 (c. 81). 

See , generally , Carriers. 

582. Declaration of value — Requisites of.] — The 

declaration of value required by Railway & Canal 
Traffic Act, 1854 (c. 31), s. 7, must be such as to 
convey a distinct intimation to the railway co. that 
the sender intends to hold them responsible for a 
higher sum. Sernble : the declaration of value 
need not be made at the moment of tendering the 
animal to be carried. 

Where a servant of a railway co., having casually 
learned that a mare tendered for carriage was worth 
£135, refused to carry her unless insurance money 
was paid beyond the usual charge for carriage : — 
Held : the co. were responsible for such refusal. — 
Robinson v, London & South Western Ry. Co. 
(1865). 19 C. B. N. S. 51 : 6 New Rep. 119 ; 34 
L. J. 0. P. 234 ; 12 L. T. 347 ; 1 1 .Tur. N. S. 390 ; 
13 W. R. 660 ; 144 E. R. 704. 

Necessity for .] — See Nos. 533, 536, 541 — 

543, 554, post 

533. No declaration of value — Statutory limits of 
claim.] — Pltf.’s ram, delivered in defts. to be carried 
upon their railway, was injured through the negli- 
gence of their servants. No written contract was 
entered into, nor any declaration of its value made 
on its delivery to defts. In an action to recover 
the value of the ram : — Held: although no written 
contract had been made, the liability of defts. was 
limited to the amount specified in Railway & Canal 
Traffic Act, 1854 (c. 31), s. 7 (second proviso). — H ill 
v . London & North Western Ry. Co. (1880), 42 
L. T. 513. 

534. Injury before actual delivery to carrier— 
Before signing special contract — Statutory limits 
of claim.] — A railway co. is entitled to the protec- 
tion against responsibility for the carriage of 
animals given by Railway & Canal Traffic Act, 
1854 (c. 31), s. 7 (second proviso), although no com- 
plete contract for carriage of the animal has been 
entered into, & no complete delivery of it has taken 
place ; it is enough if the animal was in the course of 
being delivered to or received bv the co. — Hodoman 
v. West Midland Ry. Co. (18&4), 5 B. & S. 173 ; 4 
New Rep. 397 ; 33 L. J. Q. B. 233 ; 10 L. T. 609 ; 
28 J. P. 693 ; 10 Jur. N. 8. 673 ; 12 W. R. 1054 ; 
122 E. R. 796 ; affd. (1865), 6 B. & S. 560, Ex. Ch. 

Annotations : — Consd. Gallin v. L. & N. W. Ry. Co. (1875), 

L. R. 10 Q. R. 212 ; Hill v. L. & N. W. Ry. Co. (1880), 42 


L. T. 513. Befd. Bunch v. G. W. Ry. Co. (1885) 2 T. L. R. 
62. 

535. Carrier exempted from responsibility for 
injury “ however caused.”] — Railway & Canal 
Traffic Act, 1854 (c. 31 ), s. 7, extends to cases where 
a special contract has been signed in conformity 
witn the subsequent provisions in the Act. 

Pltf. brought three horses to the cattle station of 
defts.* railway at L., to be forwarded by a cattle 
truck to Y. Defts. ’ servant provided a truck f or the 
purpose, which to all external appearance, so far as 
the servant knew, was sufficient for the purpose. 
Pltf. signed a ticket, which contained the following 
memorandum : “ This ticket is issued subject to 
the owners undertaking all risks of conveyance, 
loading & unloading whatsoever, as the co. will 
not be responsible for an injury or damage (howso- 
ever caused) occurring to live stock of any descrip- 
tion travelling upon the railway or in their vehicles.” 
Twopence per mile was charged for horses laden at 
the cattle station. Horses so laden were forwarded 
in open trucks by a cattle or luggage train. At a 
passenger station horses were taken at the rate of 
fourpence a horse per mile. Horses laden at this 
station were forwarded in horse* boxes by the trains 
departing from the passenger station, usually pas- 
senger trains. The tickets issued by the co. for 
horses forwarded by the passenger trains were simi- 
lar to that signed by pltf. The truck proved to be 
insufficient for the carriage of the horses, & a hole 
was made in it on the journey, by which the horses 
were injured: — Held: (1) the condition that the 
co. “ would not be responsible for any injury or 
damage howsoever caused ” was not just & reason- 
able, & was void ; (2) it did not protect defts. from 
liability in respect of the defect in the truck. — 
M’Manus v . Lancashire & Yorkshire Ry. Co. 
(1859), 4 H. & N. 327 ; 28 L. J. Ex. 353 ; 33 L. T. 
O. 8. 259 ; 24 J. P. 4 ; 5 Jur. N. 8. 651 ; 7 W. R. 
547; 157 E. R. 865, Ex. Ch. 

Annotations : — Apld. Beal v. South Devon Ry. Co. (1860), 
5 H. & N. 875 ; Harrison r. L. B. & H. (\ Ry. Co. (1860), 
2 B. & S. 122. Congd. & Apld. Harrison r. L. B. & S. C. 
Ry. Co. (1860), 2 B. & S. 152, Ex. Ch. Apld. M’Canee t\ 
L. & N. W. Ry. Co. (1861), 7 H. & N. 477. Consd. Peek 
i\ North Staffordshire Ry. Co. (1862-3), 10 n. L. Can. 473, 
H. L. Apld. Gregory r. West Mid. Ry. Co. (1864), 2 H. & C. 
944. Consd. McCauley c. Furness Ry. Co. (1872), L. R. 8 
Q. B. 57 ; Kendall r. L. & S. W. Ry. Co. (1872), L. H. 
7 Exoli. 373. Refd. North Staffordshire Ry. Co. r. Peek 
(I860), E. B. & E. 986, Ex. Oh. ; Lewis v. G. W. Ry. Co. 
(I860), 29 L. J. Ex. 425 ; Hodgman v. West Mid. Ry. Co. 
(1864), 5 B. & S. 173 : Roolh v. N. E. By. Co. (1867), 15 
L. T. 624 : Cohen r. G. E. Ry. Co. (1876), 45 L. J. Q. B. 
298, Ex. Ch. ; Harris r. G. W. Ry. Co. (1876), 1 Q. B. D. 
515. 


PART VII. SECT. 1, SUB-SECT. 2. 

n. Carrier exempted from “ all risk 
of Joss ” unless arising from “ gross 
negligence or default ” of company's 
servants.}-— Held : (1) a railway co. not 
liable to the owner of cattle forwarded 
by the line, for lose sustained from the 
cattle being crowded in a waggon of 
insufficient dimensions, as the owner had 
himself bespoken a waggon of those 
dimensions, had superintended the 
loading thereof, & had signed conditions 
of carriage, whereby he undertook “ all 
risk of loss,” etc., “ in loading, un- 
loading, conveyance or otherwise, ex- 
cept such as shall arise from the gross 
negligence or default of the railway co., 
or their servants,” & these conditions 
were “ just & reasonable,” within 
Railway & Canal Traffic Act, 1854 
(c. 31), s. 7 ; (2) in the ordinary case It 
would not he a just & reasonable condi- 
tion that the co. should not he liable 
for the negligence of their officials. — 
Rain v. Gi.ahoow & South Western 
Ry. Co. (1869), 7 M. 439.-- SCOT. 

o. Carrier exempted from all liability 
for loss on specified route — Damage sus- 
tained on different route. 1 — A railway 
co. agreed to charge only half rates for 
the return Journey of stock not sold 


at a show at A., on condition that the 
exhibitor consigned them ” on the 
return journey by the same route as they 
were sent.” An exhibitor signed a form 
supplied by the co. requesting them to 
carry back to M. three unsold cattle 
” by the same route as on the journey 
here ” at their reduced, rate, & in con- 
sideration thereof lie undertook to 
relieve the co. of all liability for loss or 
damage unless caused by wilful mis- 
conduct on the part of their servants. 
The cattle on the outward journey had 
been consigned from M. to A. vi& K., 
no route being specified between K. & 
A. From K. the^e were two routes to 
A., with little difference as regarded 
distance & convenience. The co. had 
carried the cattle by the one route on 
the outward journey & were carrying 
them by the other on the return journey, 
when the truck containing the cattle 
caught fire, from the effects of which 
they died: — Held: (1) the stipulation 
for carriage back “by the same route 
as on the journey here ” was not a 
condition of the contract which the co. 
could waive as having been made solely 
in its own interest ; (2) the co. had 
broken the contract ; (3) the breach 
did not put the co. outside Railway & 
Canal Traffic Act, 1854 (c. 31), s. 7, 


which limited their liability. — Pol- 
WAimi v. North British Ry. Co., 
119081 8. O. 1275 ; 45 8c. L. R. 102 ; 15 
8. L. T. 401.— SCOT. 


p. Carrier exempted from liability 
caused by realircnew of animal carried. 1 — 
The owner of a dog, carried by defts., 
authorised a porter to get a ticket for 
the dog, which ticket was handed to 
the owner, but not read or signed by 
him. One of the conditions of the 
ticket was that defts. should not be 
liable for damage occasioned by the 
restiveness of the animal carried. The 
dog was, with pltf.’s knowledge, tied 
to some luggage in the guard’s van by a 
chain & collar furnished by the owner, 
but escaped in course of transit & was 
lost: — Held: (1) pltf. entered into a 
contract upon the terms & conditions of 
the ticket supplied by the porter ; 
(2) the contract not being signed In 
accordance with Railway & Canal 
Traffic Act, 1854 (c. 31), s. 7, did not 
relieve defts. from liability for negligence, 
although just & reasonable, & pltf. not 
disentitled to recover by reason of hie 
knowledge of the mode In which the 
dog was tied up. — Stritch v. Northern 
Counties Ry. Co. (1870), 10 I. L. T. 
169.— IR. 
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536. Carrier not exempted from liability for loss 
occasioned by wilful wrong — Contract severable.] — 

A passenger by railway from L. to W. took with 
him two horses A a retriever dog ; the horses were 

S ut into a horse-box, A a servant of defts. proposed 
hat the dog should be placed in the horse-box, to 
which pltf. assented. The dog was fastened in the 
horse-box by a strap attached to a leather collar 
round its neck, the collar & strap being furnished 
by pltf. Pltf.’s agent signed a ticket subject to the 
following conditions : — “ The co. will not be liable in 
any case for loss or damage to any horse or other 
animal above the value of £40 or any dog above the 
value of £5, unless a declaration of its value, signed 
by the owner or his agent, at the time of booking 
same, has been given to them, A by such declara- 
tion the owner shall bo bound, the co. not being in 
any event liable to any greater amount than the 
value so declared. The co. will in no case be liable 
for injury to any horse or other animal or dog, of 
whatever value, when such injury arises wholly or 
partially from fear or restiveness. If the declared 
value of any horse or other animal exceed £40 or any 
dog £5, the price of conveyance will, in addition to 
the regular fare, be after the rate of 2 h per cent., or 
iSd. in the pound, upon the declared value above £40 
for £5] whatever may be the amount of such value, 
A for whatever distance the horse or other animal is 
to be carried. ” Pltf. made no declaration of the 
value of the dog, A paid 3 s. for the carriage of it. 
On the arrival of the train at W. a window in the 
horse-box was found open, through which ihe dog 
had escaped, & was lost: — Held: (1) the loss of 
the dog was occasioned by pure accident ; (2) as- 
suming Kailway A Canal Traffic Act, 1854 (c. 31), 
s. 7, applied, the conditions on the ticket were just 
A reasonable within that sect, because the effect of 
the first condition was not to exempt defts. from 
liability for loss or injury occasioned by wilful 
wrong, & if it exempted them from responsibility 
for any negligence it was severable, A valid to 
exempt when there was no negligence, & it lay 
upon pltf. to show that the extra charge in the third 
condition was exorbitant or unfair, & the question 
whether it was so was for a jury A not for the ct. ; 
(3) (Ekt.e, 0..1. A Keating, .T.) the above sect, was 
confined to cases in which the loss or injury was 
occasioned by misconduct on the part of the co. & 
did not apply where it occurred through pure 
accident. — Harrison v. London, Brighton A 
South Coast By. Co. (1802), 2 B. A S. 152 ; 31 
L. J. Q. B. 113 ; 0 L. T. 400 ; 8 .Tur. N. S. 740 ; 121 
E. K. 1029, Ex. Ch. 


Annotations : — Distd. Wilton v. Royal Atlantic Mail Steam 
Navigation Co. (1861), 8 Jur. N. S. 231. Consd. Peck i\ 
North Staffordshire Ry. Co. (1862-3), 10 H. L. Cas. 473, 
H. L. : Stevens r. L. B. & S. C. By. Co. (1877), 42 J. P. 
70. Dbtd. Ashendou r. L. B. A S. O. Ry. Co. (1880), 5 
Ex. D. 190. The ease of Peek v. Xorth Staffordshire. Hu. 
Co. ia decisive against defts., & lK*ing a decision of the 
House of Lords we are absolutely bound by it ; Harrison 
v. /v. B. rf- S. C. Hu. Co. must, therefore, so far as it affects 
the question before, us, he considered as virtually overruled 
(Hawkins, J.) ; Sutcliffe i\ G. W. Ry. Co.. [19101 1 K. B. 
4 78, C. A. It nitty be doubted whether since the decision 
in the II, L. in Pesk's Case the judgment of the Exchequer 
Chamber in Ilarrison v. L. B. d % S. C. Hu .. even on the 
point on which the ct. was nearly unanimous, namely, in 
holding the condition in that, case reasonable, is to be 
relied on as an authority (Vatohan Williams. L.J.). 
Refd. Dickson i\ G. N. By. Co. (1886), 18 Q. B. 1). 176, 
C. A. j Williams v. Mid. Ry. Co. (1907), 98 Is. T. 81, C. A. 
Mentd. Kendall v. L. & S. W. Ry. Co. (1872), L. R. 7 
Exch. 373. 


537. Carrier exempted from liability for deten- 
tion or delay or over-carriage “however caused.”]— 

A railway co. issued a consignment note for the 
carnage of cattle from O. to 13., one of the conditions 
of which was, “ the Co. are not to be amenable for 
any consequences arising from detention or delay in 
or in relation to the conveying or delivery of the 
animals however caused ” : — Held : this was an 


unreasonable condition within Railway A Canal 
Traffic Act, 1854 (c. 31), s. 7 (first proviso). Senibte : 
a condition that a railway co. shall not be amenable 
for any damage arising from over-carriage however 
caused is also unreasonable. — A llday v. Great 
Western Ky. Co. (1894), 5 B. & S. 903 : 5 New 
Rep. 9 ; 34 L. J. Q. B. 5 ; 1 1 L. T. 267 ; 29 J. P, 
99 ; 11 Jur. N. S. 12 ; 13 W. R. 43 ; 122 E. R. 
1060. 

Annotations:'' Folld. Kirby r. G. W. Ry. Co. (1868), 18 
L. T. 658. Distd, Harris r. Mid. Ry. Co. (1876), 25 W. R. 
03. 

538. — Contract not severable.] — In an action 
by a cattle dealer against a railway co. for negli- 
gence in carrying animals whereby one was killed A 
the others were injured : — Held : (1) a set of con- 
ditions in a consignment note was unreasonable A 
void if any part of it was unreasonable ; (2 ) a con- 
dition not Id be liable for delay however caused was 
unreasonable. Qu. : whether the liability of a rail- 
way co. for live animals is the same as for inanimate 
objects. — Kirby v. Great Western Ky. Co. (1868), 
18 L. T. 658. 

Annotation: — Consd. Foreman v. G. W. Ry. Co. (1878), 38 
L. T. 851 . 

539. Carrier exempted from liability for negli- 
gence & default of servants & defects in plant — 
Free pass.] — A contract for the conveyance of 
cattle by a railway, signed by the party sending 
them, contained the two following conditions : 

(1) The owner undertakes all risks of loading, 
unloading, A carriage, whether arising from the 
negligence or default of the co., or their servants, 
or from defect or imperfection in the station, 
platform, or other place of loading or unloading, 
or of the carriage in which the cattle may be loaded 
or conveyed, or from any other cause whatsoever. 

(2) The co. will grant free passes to persons 
having the care of live stock, as an inducement 
to owners to send proper persons with A to take care 
of them : — Held : the first of these conditions was 
unreasonable, A its unreasonable character was not 
removed by the fact that the co., under the second 
condition, granted, A the owner accepted, a free 
pass for a person who travelled with the cattle sent. 
— Rooth v. North Eastern Ky. Co. (1867), L. R. 
2 Exch. 173 ; 36 L. J. Ex. 83 ; 15 L. T. 624 ; 15 
W. K. 695. 

Annotations: — Expld. G. \V. Ry. Co. v. Glon tutor (1873), 22 
W. It. 72. Distd. Harris r. Mid. Ry. Co. (1876). 25 W. R. 63. 
Refd. Western Electric Co. v. G. E. Ry. Co., [1914] 3 K. B. 
554, C. A. : Buckton, Joshua r. L. & N. W. Ry. Co. (1917), 
87 L. J. K. B. 234. 

540. Carrier to be “ liable for negligence only ” — 
In consideration of conveying at lower rate.] — -A 

special contract, by which a railway co. agreed to< 
carry cattle at a lower rate on condition that they 
should be liable for negligence only ; — Held : not 
unreasonable within Railway A Canal Traffic Act,. 
1854 (c. 31), s. 7 . — Harris v. Midland Ry. Co. 
(1876), 25 W. R. 63. 

Annotation : — Folld. Smith v. Mid. Ry. Co. (1887), 57 L. T. 
813. 

541. Carrier exempted from liability “in any 
case ” above declared value.] — A condition that a 
railway co. will not be liable “ in any case ” for loss 
or damage to a horse or dog above certain specified 
values delivered to them for carriage, unless the 
value is declared, is not just A reasonable within 
Railway A Canal Traffic Act, 1854 (c. 31), s. 7, as 
it is in terms unconditional, A would, if valid, 
protect the co., even in case of the negligence or 
wilful misconduct of their servants. — Ashendon 
v. London, Brighton A South Coast Ry. Co. 
(1880), 5 Ex. I). 190 ; 42 L. T. 586 ; 44 J. P. 203 ; 
28 W. R. 511. 

Annotations: — Distd. Dickson v. G. N. Ry. Co. (1886), 18 
Q. B. D. 176, C. A. Folld. Shuw r. G. W. Ry. Co., [1894] 
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Sect . 1. — Rights and liabilities of owners: Sub-sect . 2. 

Sect 2.1 

1 Q. B. 373. Consd. Marriott v. Yeoward, [19091 2 K. B. 

987 ; Sutcliffe v. G. W. By. Co., [1910] 1 K. B. 478, C. A. 

542. .] — A condition contained in a ticket 

signed by a person delivering a dog for carriage to 
a railway co. stated that the co. were not & would 
not be common carriers of dogs, nor would they re- 
ceive dogs for conveyance, except on the terms that 
they should not be responsible for any amount of 
damages for the loss thereof, or for injury thereto 
beyond the sum of £2, unless a higher value was 
declared at the time of delivery to the co., & a 
percentage of 6 per cent, paid upon the excess of 
value beyond the £2 so declared : — Held : (1) al- 

though the railway co. were not bound to be 
common carriers of dogs, yet, being bound by 
Railway & Canal Traffic Act, 1854 (c. 31), to afford 
reasonable facilities for the carriage of dogs, they 
could only limit their liability in respect thereof by 
reasonable conditions ; (2) the above condition was 
not just & reasonable within s. 7 of the above Act, 
& did not protect the railway co. from liability to 
an amount exceeding £2 in respect of damage done 
to the dog through the negligence of their ser- 
vants. — Dickson v . Great Northern Ry. Co. 
(1880), 18 Q. B. D. 176 ; 50 L. J. Q. B. Ill ; 
55 L. T. 808 ; 51 J. P. 388 ; 35 W. It. 202 ; 3 
T. L. R. 200, C. A. 

Annotations : — Expld. Wins ford L. B. v. Cheshire Lines Com- 
mittee (1890), 24 Q. B. 1). 456 ; Glamorgan shire County 

Council v. G. W. By. Co. (1894), 8 By. Sc ('an. Tr. Cas. 

196; Darlaston L. B. v. L. & N. W. By. Co., fl894J 2 

Q. B. 694, C. A. ; Williams v. Mid. By. Co., [1908] 1 K. B. 

252, C. A. Reid. Sutcliffe t\ G. W. By. Co., [1910] 1 K. B. 

478, C. A. 

543. -.] — A contract, signed by a person 
delivering a dog for carriage to a railway co., 
stated that the co. would not be common carriers 
of dogs, nor would they receive dogs for carriage, 
except on the condition that they should not be 
responsible beyond the sum of £2, unless a higher 
value was declared at the time of delivery to the 
co. & a percentage of 11 per cent, paid upon the 
excess of the value so declared: — Held: (1) the 
above-mentioned condition was just & reasonable 
within Railway & Canal Traffic Act, 1854 (c. 31), 
s. 7, &, there having been no declaration of value, 

rotected the railway co. from liability beyond the 
2 in respect of the loss, through the negligence of 
their servants, of the dog delivered to them for 
carriage. — Williams r. Midland Ry. Co., [1908] 
1 K. B. 252 ; 77 L. J. K. B. 157 ; 98 L. T. 81 ; 24 
T. L. R. 170 ; 52 Sol. Jo. 113 ; 13 Com. Cas. 119, 
C. A. 

544. Offer of fair alternative contract — Alter- 
native rates at owner’s risk or carrier’s risk.] — 

Cattle were carried by a railway co., under a 
special contract signed by the consignor, which 
stated that the co. had two rates for the con- 
veyance of cattle, one the ordinary rate when 
they took the ordinary liability of the carrier, the 
other a reduced rate ; that these cattle were to 
be carried at the reduced rate, the co. to be relieved 
from all liability in case of damage or delay, 


except upon proof that such loss, detention or 
injury arose from wilful misconduct on the part of 
the co.’s servants. A notice was posted up in the 
co.’s office which stated that the co. had two rates, 
namely, the owner’s risk rate upon the terms 
above given, & the co.’s risk rate, which was 10 
per cent, above the owner’s risk rate, at which the 
co. undertook the ordinary risk of carriers in 
respect of rail transit, limited for neat cattle to 
£15, for pigs & sheep to £2, but did “ not admit 
liability for any animals dying of disease or arriving 
at destination in such condition as to be able to 
walk from the truck.” The consignor had never 
seen any rate but the owner’s risk rate. After two 
trials cattle had ceased to go at the higher rate. 
The higher rate was less than the maximum allowed 
by the co.’s Acts. No list of rates was exhibited. 
The cattle having been injured through the negli- 
gence (but not the wilful misconduct) of the co.’s 
servants : — Held : (1) the notice of the higher rate 
was not invalidated by the limitation as to value, 
nor by the fact that it did not mention the terms 
upon which cattle could be carried without limita- 
tion of value, as provided by Railway & Canal 
Traffic Act, 1854 (c. 31), s. 7 ; (2) the clause as to 
not admitting liability meant only that the 
liability must be established by proof, & so con- 
strued the condition was just & reasonable within 
the above sect. ; (3) the consignor might have 

known, & must be taken to have known, the terms 
of the higher rate, & had the offer of a just & 
reasonable alternative ; (4) the co. were protected 
by the special contract. — Great Western Ry. 
Co. v . McCarthy (1887), 12 App. Cas. 218 ; 50 
L. J. P. C. 33 ; 56 L. T. 582 ; 51 J. P. 532 ; 35 
W. R, 429 ; 3 T. L. JR. 374, H. L. 

Annotations: — Consd. Piiekliain r. G. W. By. Co. (1899), 
80 L. T. 774. Reid. TUckett Smith v. Mid. By. Co., Derby- 
shire Silkstonc (toal Co. v. Mid. By. CA., Grassmoor Co. 

r. Mid. By. Co., [1896] 1 Q. B. 260, By. Si Can. Com. ; 
Sutcliffe v. G. W. By. Co., [1910] 1 K. B. 478, C. A. 

545. Reasonableness of extra charge — Question 

for jury.] — It is for a jury, not for the judge, to say 
whether the percentage charged on the extra value 
declared in respect of any animal is reasonable 
(Erle, C.J.). — Harrison i\ London, Brighton 
& South Coast Ry. Co. (1802), 2 B. & S. 152 ; 
31 L. J. Q. B. 113 ; 0 L. T. 400 ; 8 Jur. N. S. 710 ; 
121 E. R. 1029, Ex. Ch. 

Annotations : — Reid. Peek v. North Staffordshire By. Co. 
(1863), 10 IT. L. Cas. 473, H. L. ; Dickson r. <3. N. By. Co. 
(1886), 18 Q. B. D. 176, C. A. : Williams r. Mid. By. Co. 
(1907), 98 L. T. 81, C. A. Mentd. Wilton v. Boyal Atlantic 
Mail Steam Navigation Co. (1861), 8 Jur. N. S. 231 
Kendall r. L. & S. W. By. Co. (1872), L. B. 7 Exeh. 373 
Stevens t\ L. B. & S. C. By. Co. (1877), 42 J. P. 70 
Ashendon r. L. B. & S. C. By- Co. (1880), 5 Ex. D. 190 ; 
Sutcliffe r . G. W. By. Co.. [1910] 1 K. B. 478, C. A. 


Sect. 2. — Under Special Contract. 

See, generally. Carriers. 

546. Consignee failing to take delivery promptly.] 

-A horse was sent by a railway directed to the 


PART VII. SECT. 2. 

q. Carrier exempted from all respon- 
sibility. 1 — The railway comr., under 
22 Viet. No. 19. has no power to make 
a bye-law relieving himself from all 
responsibility for rare of horses carried 
by rail. — Bell v. Railway Comb. 
(1861), 2 Legge, 1398.— AUS. 

r. Carrier exempted from all risks of 
conveyance .] — Where live stock is de- 
livered to a railway co. for carriage, the 
co. may protect Itself from loss arising 
from its own negligence, & may provide 
in the contract of carriage that the 
owner shall take upon himself all risks 
of conveyance, Railway Si Canal Traffic 


Act, 1854 (c. 31), not applying to 
Newfoundland. — Garland v. Reid 
Newfoundland Co. (1906), 9 .Nfld. 
L. B. 172.— NFLD. 

s. Carrier “ in no case "to "be rc - 
sponsible."] — Defts. received a horse for 
carriage under a contract providing : — 
“ The co. Rhall in no case be responsible 
for each & any horse,” etc. : — Held : 
the above words were sufficiently 
general to cover all cases of loss however 
caused, & the horse having been killed 
by negligence of defts.’ servants, the 
owner could not recover more than 
8100, though the value of the horse 
lurgely exceeded that amount. — 


Robertson r. Grand Trunk Ry. Co. 
(1895), 24 S. C. B. 611.— CAN. 

t. Carrier " in no case " to " be 
resjwnsiblc for delivery at any particular 
time Conditions in sailing bills — 
Whether part of contract .] — Tho delivery 
or risk note of a railway co., whoso 
station-masters w r ero empowered to 
book cattle through from stations in 
Ireland to market towns in England, 
contained a notice that the co. will in 
no case he responsible for any damage 
to live stock arising from overcrowxiing 
any waggon or for the deliveiy of cattle 
or live stock at any particular time or 
for any particular market ” : — field : 
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owner at Eton. The sender signed a document in 
the following terms : — “ W. paid for one horse 
1 2a. 0d. Newbury to Windsor. Notice : The 
directors will not be answerable for damage to any 
horses conveyed by this railway.” The horse 
arrived safe at the Windsor station, but the 
owner not appearing to claim it, it was forgotten 
A left tied up in a horse-box in an exposed situation 
for twenty-four hours. A was seriously injured 
by such neglect : — Held : the co. were not respon- 
sible for the injury done to the horse. — Wise v. 
Great Western Ry. Co. (1856), 1 H. A N. 68 ; 
25 L. ,T. Ex. 258 ; 27 L. T. O. S. 110 ; 4 W. It. 
551 ; 156 E. It. 1119. 

Annotations : — Apld. White v. G. W. Ry. Co. (1857), 2 C. B. 
N. S. 7. Held, reek v. North Staffordshire Ky. (Jo. (1858), 
E. B. & E. 958 ; M’Manus v. L. & Y. Ry. Co. (1859), 4 
H. & N. 327, Ex. Ch. Mentd. Pardington v. South Wales 
Ry. Co. (1856), 20 L. ,T. Ex. 105 ; M’Manus v. L. & Y. 
Ry. Co. (1858), 2 H. & N. 093 ; Peek t». North Stafford- 
shire Ry. Co. (1863), 10 H. L. Cas. 473, H. L. 

547. Injury from defective truck.] — M’Manus v. 
Lancashire A Yorkshire Ry. Co., No. 535, ante . 

548. Loss through mere accident.] — Harrison 
v . London, Brighton A South Coast Ry. Co., 
No. 530, ante . 

549. Negligence — Contract not relieving carrier 
of liability for negligence.] — Pltf. desiring to send a 
cow from D. to S., took her to the station at I)., 
belonging to 0 . N. Co., where he booked her for 8. by 
defts.’ ry. He signed a contract, in which it was 
agreed between him A G. N. Co. that they should 
not be responsible for any loss or injury to cattle 
in the delivering, if such damage should be occa- 
sioned by kicking, plunging, or restiveness. The 
cow was put into a truck belonging to defts. A on 
arriving at 8. was brought into a siding by defts.* 
yard for the purpose of being unloaded. A porter 
in charge of the yard began to unfasten the truck. 
Pltf. thereupon warned him not to let the cow out, 
as she would run at him ; nevertheless he did let 
her out, A she ran about the yard, A ultimately 
got on to the line A was killed. By an agreement 
between defts. A G. N. Co. it was provided that a 
complete A full system of interchange of traffic 


in passengers, goods, parcels, etc., should be 
established from all parts of one co. & beyond its 
limits to all parts of the other co. A beyond its 
limits, with through tickets, through rates A 
invoices A interchange of stock at junctions, the 
stock of the two cos. being treated as one stock, 
A that the two cos. should aid A assist each other 
in every possible way, as if the whole concerns^ of 
both cos. were amalgamated. In an action 
brought against defts. for the loss of the cow : — 
Held : (1) the agreement, if it did not constitute 
a partnership between the two cos., showed that 
G. N. Co. became the agents of defts. to make the 
contract for the carriage of the cow ; (2) the 

condition in the contract did not relieve defts. 
from liability for negligence on the part of their 
servants in delivering the cow ; (3) the inference 
to be drawn from the facts was that there was 
negligence on the part of defts.’ porter, A they 
were liable to pltf. for the loss of the cow. — Gill 
v. Manchester, Sheffield A Lincolnshire 
Ry. Co. (1873), L. R. 8 Q. B. 180 ; 42 L. J. Q. B. 
89 ; 28 L. T. 587 ; 37 J. P. 549 ; 21 W. R. 525. 

Annotation : — Folld. Foulkes r. Met. Dist. Ky. Co. (1880). 

5 C. P. D. 157, C. A. 

550, Onus of proof.] — Where a railway co, 

entered into a special contract, by which they 
agreed to carry cattle at a lower rate on condition 
that they should be liable for negligence only : — 
Held : the condition took the co. out of the cate- 
gory of common carriers, A in an action against the 
co. for damage to the cattle during the journey, 
the onus of proving negligence was on pltf. — 
Harris v. Midland Ry. Co. (1876), 25 W. R. 63. 

Annotation: — Apprvd. Smith r. Mid. Ry. Co. (1887), 57 

L. T. 813. 

551. “Neglect or default’* — Evidence of.] — 

Pltf.’ s horse was carried by railway from Waterloo 
to Guildford under a contract, which relieved the 
railway co. from liability for loss or damage, 
“ except upon proof that same was occasioned by 
neglect or default on the part of the co. or their 
servants.” The horse was properly boxed at 
Waterloo, A upon arrival at Surbiton the train was 


such stipulation did not qualify the i the railway co. are not responsible for to the co., sending: no one in charge, 
implied contract to deliver within a 1 any negligence, default, or misccgiduct , On the arrival of the truck it was found 
reasonable time, but only prevented the ! of any kind, on the part of the co. or that some of the cattle were dead or 
<1 nest Jon of reasonable time from being I their servants, causing or tending to seriously injured through overcrowding, 
affected by the express wish of the con- cause the death, injury, or detention of By the contract of carriage the owner 
signor to have his cattle delivered at a any person or persons travelling upon undertook all risk of loss, except such 
particular time or for a particular any such free passes — the person using as should arise from the gross negligence 
market. any such pass takes all risks of every or default of the co. or their servants : — 

The sailing bills of a steam packet co., kind, no matter how caused /' : — Held : Held : there was no evidence of negli- 
whosc vessels formed a link in a through the co. could not avail themselves of the genee or fault on the part of the co. or 
booking system, contained a condition above stipulation that they should not their servants, & the overcrowding 
as follows : “Tattle to bo forwarded be responsible for tho negligence of being due to the fault of the owner, the 
by this route are received Rubject to the themselves or their servants. — Grand co. were not liable. — Glasgow & South 
express stipulation that, if it shall be Trunk Ry. Co. ». Vogkl (1SS5), 11 ! Western Ry. Co. r. Rain (1869), 41 
found on the arrival of the cattle in S. C. R. 612. — CAN. ! J. 237. — SCOT. 


Dublin that there is not room for the 
conveyance of the cattle by the next 
ordinary vessel of the London & North 
Western Ry. Co. proceeding to Iloly- 
hcad, the co. shall not be bound to 
forward the cattle until the sailing of the 
ordinary vessel next following that of 
the vessel In which there shall not be 
room for the cattle.” Part of a contract j 
to carry cattle was in writing, viz., the 
above sailing bill, part by parol : — 
Held : it was a question for the jury 
whether upon the evidence the contract 
between the partios had been made 
subject to the above stipulation or not. 
— Matthews v. Dublin & Drogheda 
Ry. Co. (1865), 17 I. C. L. R. 87.— IR. 

w. C arricr exempted from liability 
for negligence <£• default of servants & for 
loss in loading — Free pass, 1 — A dealer 
in horses signed a shipping note which 
provided: (1) “The owner of animals 
undertakes all risks of Ions, injury, 
damage, & other contingencies, in 
loading, etc. ; (2) when free passes arc 
given to persons in charge of animals, 
it is only on the express condition that 


See, however, Grand Trunk Ry. v. 
McMillan, 16 S. C. R. 543, & K. v. 
Grenier, 30 s. C. R. 42. 

549 i. Negligence — Contract not reliev- 
ing carrier of liability for negligence — 
Warranty of seaworthiness not excluded.] 
— A charterparty contained the usual 
exceptions of the act of God, the 
Queen's enomios, tire, etc., & also a clause 
“ Cargo carried on deck, & llvo stock, 
whether on deck or below, to be ut 
charterer’s risk for all loss, including 
mortality ” : — Held : this clause would 
not cover the risk of loss or damage 
arising from the ncgligonco or improper 
acts or omissions of the master & crew, 
& would not reliove the shipowner from 
his obligation to supply a ship that was 
seaworthy & fit for the cargo at the 
commencement of tho voyage. — 
Flemming r. Ramsay (1905), 25 N. Z. 
L. R. 59G. — N.Z. 

550 i. Onus of proof — No affirma- 
tive evidence. 1 — A cattle dealer hired a 
truck from a railway co. for the purpose 
of conveying some cattle, & having 
loaded the truck himself, delivered it 


i x. Animals carried at “ owner's 
i risk."] — A railway co. will not bo liable 
j for damage done to cattle while carrying 
1 them, if the ticket given to the con- 
i signor contained a printed condition 
| against their liability for damage to 
| cattle in transitu, e.g., stipulated that 
tho cattle were to be carried at ** owner's 
risk ” (Deasv, B.). — Barrett r. Cork 
& Brandon 11y. Co. (1873), 7 l. L. T. 
175.— 1R. 

y. * Slaughter <£* sale of injured 

animal. \ — Pursuer’s cattle were carried 
by defenders at ” owner’s risk.” One 
of the cattle was found to bo injured & 
was slaughtered & the carease sold by 
defenders to a local butcher. Tho 
injury was not proved to be due to the 
nuseonduet of defenders’ servants : — 
field: defenders not liable for the in- 
jury, but liable for selling the carcase. — 
Bennett & Nicholson v. Caledonian 
Ry*. Co., (1916] 1 S. L. T. 326.— SCOT. 

z. Consignee's knowledge of condi- 
tions from course of business. ] — Hotte 
v. Grand Trunk Ry\ Co. of Canada 
(1912), 18 R. de J. 320.— CAN. 
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Sect. 2. — Under special contract . Part VIII. 

Part IX. Sects. 1, 2, 3, 4, 5, 0, 7 8.] 

divided, Sc the front portion was shunted to allow 
a horse-box to be taken off. The horse-box con- 
taining pltf.’s horse was in the rear portion of the 
train. Before the front portion of the train was 
backed on to the rear portion the horse was heard 
groaning, Sc on the box being opened it was found 
lying on its back with its feet in the air, the ropes 
to the headstall being still secured Sc drawn tight. 
The horse was got out, when it was found to be 
injured in two or three places. There was no 
evidence of any improper slowing down or stopping 
of the train at Surbiton. The box was then con- 
verted into a loose box by taking out the parti- 
tions, which left exposed the hooks or hinges on 
which the partitions hung. Sc the horse was sent 
on by a later train to Guildford. There was no 
evidence that any of the injuries were occasioned 
between Surbiton Sc Guildford. In an action 
against the railway co. to recover damages for the 
injury to the horse : — Held : there was no evidence 
of any “ neglect or default ” on the part of the 
railway co., Sc pltf. was not entitled to recover. — 
Russell v. London Sc South Western Ry. Co. 
(1908), 24 T. L. R. 548, 0. A. 

Annotation : — Apld. United Machine Tool Co. v. G. W. Ry. 

Co. (1911), 30 T. L. R. 312. 

552. Injury through wrongful retusal to give 
delivery — Not “ detention.”] — Pltf. delivered 
cattle, carriage prepaid, to defts. for carriage on 
the terms of conditions whereby, in consideration 
of an alternative reduced rate, it was agreed that 
the co. were “ not liable in respect of any loss or 
detention or injury to the animals, or any of them, 
in the receiving, forwarding, or delivery thereof, 
except from proof that such loss, detention, or 
injury, arose from the wilful misconduct of the co., 
or its servants.” The cattle were carried, but, on 
application made for them by pltf., defts., in 
consequence of their clerk having negligently 
omitted to enter the cattle on the consignment 
note as “ carriage paid,” refused to deliver them, 
& alleged that the carriage was not paid. The 
cattle were kept exposed to the weather until the 
next day, when, the mistake having then been 
ascertained, they were delivered. They were 
injured by the exposure. In an action for 
damages by reason of wrongful detention Sc 
negligence : — Held : the withholding of the cattle, 
under a groundless claim to retain them, at the 
end of the transit was not “ detention ” within the 
conditions, Sc t he co. were liable. — Gordon v. Great 
Western Ry. Go. (1881), 8 Q. B. D. 44 ; 51 L. J. 
Q. B. 58 ; 45 L. T. 509 ; 46 J. P. 294 ; 30 W. li. 230. 

Annotation: — Distd. Spittle v. G. W. Ry. Co. (1886), 2 

T. L. R. 618, C. A. 

553. Provision for supply of food & water — 
Exceptions in charterparty.] — A live-stock charter- 


party provided that water for cattle Sc sheep was 
to be provided by the ship in accordance with the 
A. Govt, regulations, whicn required a daily supply 
of Hi tons. Four bullocks died as a result of bad 
Sc insufficient water, & others were deteriorated in 
value. The exceptions in the charterparty ex- 
empted the owners from liability for damage from 
unseaworthiness, Sc from the master’s negligence : — 
Held: the exceptions did not relieve the owners 
from liability to supply water according to the 
A. Govt, regulations, Sc they were liable for the 
damage to. Sc loss of, the cattle. — Vall6e v. 
Bucknall (1900), 10 T. L. R. 302. 

554, Damages limited to declared value of 
animal injured.] — Pltf. delivered to defts., a 
railway co., some horses to be carried on their 
railway, & at their request signed a declaration 
that the value of the horses did not exceed £10 
per horse. Sc that, in consideration of the rate 
charged for their conveyance, he thereby agreed 
that satne were to be carried entirely at the owner’s 
risk. In the course of the journey the horses were 
injured in consequence of the defective state of 
the truck in which they were carried. In an 
action against the railway co. they paid £25 into 
ct. The horses were in fact worth more than £10 
each, Sc if taken at their real value. £40 was the 
measure of pltf.’s damage ; if at £10 each, the 
£25 covered pltf.’s claim : — Held : (1) the declara- 
tion of the value of the horses w r as no part of the 
contract, but* a statement which formed the basis 
of the intended contract, & by which it was to be 
regulated Sc governed ; (2) it was not competent 
to pltf. to deny the truth of the statement Sc 
prove that the real value of the horses exceeded 
£10 each. — McCance v. London & North 
Western Ry. Co. (1804), 3 H. Sc O. 313 ; 4 New 
Rep. 467 ; 34 L. .T. Ex. 39 : 11 L. T. 426 ; 29 
J. P. 148 ; 10 Jur. N. S. 1058 ; 12 W. It. 1086; 
159 E. R. 563, Ex. Oh. 

Annotation : — Mentd. Lebeau v. General Steam Navigation 

Co. (1872), L. R. 8 C. 1\ 88. 

555. .] — A condition in a contract for the 

carriage of a pair of horses limited defts.’ respon- 
sibility to £50 each horse, unless a higher value 
were entered & an additional percentage paid. 
One horse w T as fatally injured on the journey 
through the negligence of defts.’ servants. Sc the 
consignee, who had agreed to buy the pair for 
£140, refused to accept the survivor, which was 
subsequently sold for pltf. Pltf. claimed £100 
damages, including as special damages £2 15s. 4 d. 
for carriage of the horses, Sc £15 11s. 6d. for addi- 
tional expenses in the case of the survivor : — 
Held : all the damage arose from the mishap to one 
horse, & defts.’ liability w r as limited to £50. — 
Berry v. South Eastern Sc Chatham Sc Dover 
Ry. Cos.’ Managing Committee (1901), 18 

T. L. R. 159. 


Part VIII. — Wild Birds. 

556. Wild birds — Sale in close season — Imported j (1877), 2 C. P. D. 553 ; 46 L. J. M. C. 234 ; 37 

birds.] — It is no defence to an information under j L. T. 378 ; 41 J. P. 808. 

Wild Birds Protection Act, 1870 (o. 29), for | Annotation* N.F. Gayer R. (1889), 23 Q. II. 1). 100. 

exposing wild birds for sale during the prohibited I Refd. Taylor r. Rogers (1881), 50 L. J. M. C. 132. 

season, that such birds have been bought or ! 557. .] — Applt., a poulterer, was 

received of or from a person residing out of ; summoned, under Wild Birds Protection Act, 
the United Kingdom. — Whitehead v. Smithers 1880 (c. 35), s. 3, for having in his possession Sc 

PART VIII. Clauses Act, s. 50 (27), for regulating public health Sc sanitation. — F rench 

the keeping of wild animals in captivity, v. Saanich OoRi’N. (1911), 16 B. C. R. 
6561. Wild bird* — Bf/edaw — V cannot be supported under other pro- 106.— CAN. 

—A bye-law framed under Municipal 1 visions of the same sect, dealing with 
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exposing for sale some wild birds on Mar. 18, 1881. 
He proved that he had bought them from S., a 
salesman in Lcadenhall Market, who had bought 
& received them from a person residing out of the 
United Kingdom : — Held : applt. had not brought 
himself within the exemption clause in the above 
sect., which contemplated a direct purchase or a 
receipt from a person residing out of the United 
Kingdom. — Taylor v. Rogers (1881), 50 L. J. 
M. C. 132 ; 45 L. T. 311 ; 46 J. P. 70. 

Annotation K.F. Guyerr. K. (1889), 23 Q. B. D. 100. 

558. Birds recently taken.] — A wild 

bird is not of necessity not recently taken because 
it has been in the possession of a person for a 
period of three weeks. 

The offence of exposing for sale, or having pos- 
session of, any wild bird recently taken is depen- 
dent upon Wild Birds Protection Act, 1880, s. 3, 
as amended by Wild Birds Protection Act, 1881 
(c. 51 ), <fc it is incumbent upon the prosecution to 
show that the birds were wild birds & have been 
recently taken.. — Green v. Carstang (1901), 85 
L. T. 015 ; 66 J. P. 102 ; 20 Cox, C. C. 92. 

Annotation Distd. R. v. Ilopldns, Ex p. Love joy (1911), 

104 L. T. 917. 

559. Snaring In close time — Owner or 

occupier of land.] — G. went on lands of a stranger 
without authority, & caught with nets sparrows, 
during the wild birds close time. He then sold 
them to a publican, who liberated the sparrows 
one by one, while It. A others shot at them for 
prizes in the publican’s field : — Held : both 
G. & It. committed an offence against Wild Birds 
Protection Act, 1 880 (c. 35), as they were not owners 
or occupiers of the land where the birds had 
originally been caught, nor wore they authorised 
by the owners or occupiers of such land, & were 
not witliin the proviso in s. 3 of the Act. Qu. : 
whether they would not in the circumstances have 
committed the offence, even if they had been autho- 
rised by such owners or occupiers. — Ii. v. Gilham 
(1884), 52 L. T. 326; 15 Cox, O. C. 719; sab 
nom. Warr v. Gilham, 49 J. P. 357 ; 1 T. L. R. 
90. 

560. Special close time — No publication of 

order — Jurisdiction of Justices.] — When a Secretary 
of State, in pursuance of the powers vested in him 
by Wild Birds Protection Acts, 1880 to 1902 (c. 6), 
makes an order prohibiting in a certain county or 
any part thereof the killing or faking of certain 
wild birds during the period of the year to which 
the protection of wild birds under the Act of 1880 
does not extend, proceedings for breach of the 
order may be instituted, & justices have jurisdic- 


-Wild Birds. 

tion to entertain same, notwithstanding that no 
public notice of the order has been given by the 
county council of the county, as required by 
Wild Birds Protection Act, 1894 (c. 24), s. 4, & 
Wild Birds Protection Act, 1890 (c. 50), s. 2 — 
Duncan v. Knh,l (1907), 90 L. T. 911 ; 71 J. P. 
287 ; 5 L. G. R. 020 ; 21 Cox, C. C. 457. 

561. Possession in close season — Birds 

recently taken.}— G reen v. Carstang, No. 558, 
ante. 

562. .] — On the hearing of an 

information charging deft, with knowingly & 
wilfully having in his possession certain wild birds 
recently taken, contrary to Wild Birds Protection 
Act, 1880 (c. 35), s. 3, the evidence for the 
prosecution showed that on July 30, deft., a dealer 
in wild birds, had on his premises in seven cages 
seven young larks, that they were very wild, 
beating themselves against the bars of the cages, 
& that their feathers were of a light, colour. The 
magistrate at the hearing, without calling on deft.* 
dismissed the information on the ground that 
there was no evidence that the birds were “ recently 
taken ” within the above sect. : — Held : there was 
evidence that the birds were recently taken within 
the sect., & the magistrate was wrong in dismissing 
the information without calling on deft. — Iloixis 
v. Young, [1909] 1 K. B. 029 ; 78 L. J. K. B. 310 ; 
98 L. T. 751 ; 72 J. P. 199 ; 24 T. L. R. 500 ; 21 
Cox, C. C. 582. 

563. .] — The question whether 

wild birds were recently taken within Wild Birds 
Protection Act, 1880, s. 3, is a question of fact for 
the magistrate. — R. v . Hopkins, Ex p. Lovejoy 
( 1911), 104 L. T. 917 ; 75 ,T. P. 340 ; 22 Cox, C. C. 
405. 

564. Birds lawfully taken elsewhere.} — 

A Secretary of State, made an order under Wild 
Birds Protection Act, 1880 (c. 35), s. 8, applicable 
to the county of London, extending the time during 
which the “ killing or taking ” of certain wild birds, 
including larks, was prohibited to the whole of the 
year : — field : the words “ killing & taking ” in 
the above sect, included all the offences specified 
in s. 3 of the Act of 1880, & by virtue of the order 
it was made an offence for a person to have in his 
possession or control in the county of London at 
any time of the year live larks which had been 
recently taken, though they might have been 
taken in a place where it was lawful to take them. — 
Flower v. Watts. [1910] 2 K. B. 327 ; 79 L. J. 
K. B. 751 ; 103 L. T. 39 ; 74 J. P. 302 ; 20 

T. L. R. 495 ; 8 L. G. R. 809. 

Annotation : — Consd. 11. v. nopkin*, Ex p. Lovejoy (1911),. 

104 L. T. 917. 


Part IX. — Particular Kinds of Animals. 


Sect. 1 . — BEARS. 

See Nos. 241, 242, ante. 

Sect. 2. — BEES. 

See Nos. 49, 50, 341, ante . 

Sect. 3. — BIRDS OTHER THAN GAME BIRDS. 

Sec Nos. 22—24, 70 : 591 ; 35, 30, 590 : 37, 05— 
07, 118, 119, 654, 655; 48; 25, 80; 593; 9—12, 
100, 117, 122, 222, 584, 650. 

Sect. 4.— BULLS. 

Sec Nos. 137, 146, 240, 259, 200, 271, 277, 346, 5S0. 


Sect. 5. — CATS. 

See Nos. 35, 30, 121, 125. 570, 650, 051. 


Sect. 6.— DEER. 

See Nos. 38—44, 78, 90, 98, 99, 602, G48, 649. 

Sect. 7.— ELEPHANTS. 

Sec No. 243, ante . 

Sect. 8.— FISH. 

See Nos. 30 — 34, 57, 58, 72, 73, 83, ante * 
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Part IX. Sects. 9, 10, 11 & 12. Part X. Sect. 1 : 
Sub-sect. l.| 

Suer. 9.— GAME BIRDS. 

See Nos. 51, 52, 75; 68, 09, 79; 59—62, 88 5 

45 — 47. 


Sect. 10 — MONKEYS. 

See Nos. 35, 30, 240, ante. 


Sect. 11.— RABBITS AND HARES. 

See Nos. 20—29, 76, 80—82, 05, 107, 108, 165, 
325, 585—587 ; 74, 101, 102, 193. 


. 12.— WILD ANIMALS GENERALLY. 

See Nos. 6, 11, 17—21, 54—50, 238, 244, 573, 
592. 


Part X, 


Cruelty to 


and Killing, Maiming, and Wounding 
Animals. 


Sect. 1 . — CRUELTY TO ANIMALS. 

Sub-sect. 1. — Guilty Knowledge. 

565. Horse suffering from wounds— Absence of 
colliery owner and manager.] — In a colliery certain 
horses were worked while suffering from raw 
wounds. T. was an owner, & S. was the certi- 
ficated manager, but neither was proved to be 
present or to have any notice or knowledge of the 
state of the horses : — Held: the justices were 
wrong in convicting S.of ill-treating the horses under 
Cruelty to Animals Act, 1849 (c. 92), s. 2, merely 
because he was certificated manager, some know- 

* S 16 ma ^ er being an essential ingredient 
of that offence. — Small v. Warr (1882), 47 .T. P. 
«u. 

566. Injured sheep sent to market — Careless- 
ness. j—Resp. conveyed nine sheep to a market, 
one of which broke its leg in getting out of the 
waggon. The sheep were then placed in a pen, 
in consequence of which the injured animal 
was trampled on by the others. Deft, having been 
charged under Cruelty to Animals Act, 1849 : — 
tieut : although resp. was guilty of carelessness in 
not having looked after the sheep, his conduct did 
not amount to the offence of torturing it. — 
Westbrook v. Field (1887), 51 J. P. 720 ; 3 

x. Li. it. 465 . 


567. Cattle left In headropes — Neglect of master 5 
orders by servant.] — Applt., the receiver of larg 
consignments of cattle, which he was suppose* 
personally to receive & attend to, had not remove* 
he headropes from the cattle (which arrived ii 
port on Saturday) until the Monday following 
i.He magistrate having convicted deft, of cruelt 
or not removing the head ropes, deft, appealed oi 
the ground that there was no guilty knowledg 
”. no intentional cruelty on his part, he havinj 
ordered lus men to examine the cattle & attend t< 
t£e headropes, which they had neglected to do 
, ™ .* there being no evidence of a guilty know 
?? a PPft-’s Part, or that he wilfully abstainer 
from the knowledge of the alleged cruelty, tb 


conviction must be quashed. — Elliott v. Osborn 
(1891), 65 L. T. 378 ; 56 J. P. 38 ; 17 Cox, C. C. 
346. 

Annotations: — Reid. Thielbar v. Craigen (1905), 99 L. T. 

000. Mentd. Green v. Ctobb (1910), 109 L. T. 279. 

568. Horse worked in unfit state — Veterinary 
surgeon giving wrong advice.] — The owner of a 
horse, which was lame, consulted resp., a veterinary 
surgeon, as to whether the horse was in a fit 
condition to work. The surgeon advised that it 
was free from pain & quite fit for work. The owner 
worked the horse, which was very lame & in great 
pain. Resp. was summoned, under s. 2 of Cruelty 
to Animals Act, 1849, ^for cruelly ill-treating the 
horse by causing it to be worked while in an unfit 
state. The magistrate found that resp. knew, 
when he advised the working of the horse, that to 
work it in its then state would be an act of cruelty, 
but he dismissed the information, on the ground 
that resp.’s advice was only the remote cause of 
the cruelty in some degree & not the proximate 
cause in any degree, & not the cause of the cruelty 
within the Act, & also that resp. was not charged 
with knowlingly counselling an act of cruelty to 
be caused, the offence shown by the facts. On a 
case stated : — Held : the magistrate should have 
convicted, as by Summary Jurisdiction Act, 1848 
(c. 43), s. 5, a person who counselled the commis- 
sion of an offence punishable summarily might be 
proceeded against as a principal. 

There are very special findings in this case, 
which affords no ground for supposing that a 
veterinary surgeon, who gives a wrong opinion & 
commits an error of judgment, is liable to be con- 
victed of cruelty, if from following his opinion 
cruelty results (Ohannell, J.). — Benford (Ben- 
field) v . Sims (Simms), [1898] 2 Q. B. 641 ; 67 
L. .T. Q. B. 655 ; 78 D. T. 718 ; 47 W. R. 46 : 14 
T. L. R. 424 ; 42 Sol. Jo. 556 ; 19 Cox, C. C. 141. 

Annotations : — Consd. Callow v. Tllistone (1900), 89 L. T. 

411 ; I>u Cros v . Lambourne, [1907J 1 K. 13. 40. 

569 , In charge of servant.] — Applt., who 

was convicted of causing two horses to be worked 


PART X. SECT. 1, SUB-SECT. 1. 

rrM‘f nimalv e. hfi 'Hthout food.} — 
ittia . a contravention of Crueltv to 
AnlmcOs (Scotland) Art, 1850, (c. 92)fs. 1° 
lettvillflr fm » r ’ oxen at the 
with food 
‘n° Von il ,° l , irs . WttS relevantly 
complaint which did not 
thu cruelty or ill-treat- 
2 n : com ™itted with the 

k ? owl °dffe of the accused.- 
Wiii30N r. Johnstone (1874), 3 Couper, 
8 * 1 K 16 ; 11 Sc. L. R. 548. — SCOT. 


568 i. Horse worked in unfit state. 1 — 
Applt. was convicted under Police 
Offences Act, 1908 s. 7 (1) (a), of 
cruelly ill-treating a horse by per- 
mitting it to be driven whilst in a woak 
condition. Tho magistrate did not 
find that applt. actually knew that the 
horse was being driven, but that he 
should have known it, & should have 
given instructions for the horse not to 
be UBed : — Held : to justify a conviction 
under tho above sect, there must be 
proof of guilty knowledge on the part 
of the accused. SemJble : actual know- 


ledge is not necessary* if it is proved 
that tho accused has wilfully abstained 
from acquiring knowledge on the sub- 
ject. — M cFaulank v. Hobson (1910), 35 
N. Z. L. It. 210— N.Z. 


569 i. 


In charge of savant .] — An 


Innkeeper's servant drove a pair of 
horses from Alloa to Stirling in a 
waggonette, which held nineteen people 
& then made four & a half double 
journeys between Stirling & Bridge of 
Allan, where games were being held. 
One of the horses then showed signs of 
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in an unfit state on a certain day, carried on busi- 
ness in London, & the two horses in question were 
under the charge of L. at a farm at C.» where 
applt. resided. "He was practically always away 
& did not see the horses above once a fortnight, 
they being under the entire management of L. 
There was some evidence that applt. knew that 
the horses had been out of condition at some time, 
but no evidence was given as to the date when 
that was, or how long it was before the alleged 
improper working. There was no evidence that 
applt. had interfered with L., had given any order 
for the horses to be worked, or knew of their con- 
dition on the day of the alleged offence : — Held : 
there was a failure on the part of the prosecution 
to give any evidence of guilty knowledge with 
regard to the offence in question, & the conviction 
must be quashed. — Greenwood v. Backhouse 
(1002), 86 L. T. 566 ; 66 J. F. 510 ; 20 Cox, C. C. 

196. . „ „ 

67U . Onus of proof.] — Resp. was the 

owner of several horses, & he used them for the 
purposes of his business. These horses were left 
in charge of a servant, who was entirely responsible 
for them. The servant bought a horse for resp. 
When the purchase had been made resp. saw the 
animal, & remarked that it was in poor condition. 
The servant, however, stated that it was a good 
horse & good worker, & resp. left it to him. 
About six weeks after the horse had been pur- 
chased whilst the servant was driving it, it fell 
A was found to be suffering from mange & to be 
otherwise in a bad condition. The servant was 
summoned for cruelty to the animal & was con- 
victed. Resp. was afterwards summoned, as the 
owner of the horse, for permitting it to be cruelly 
ill-treated by being worked whilst in an unfit 
condition. The justices, however, were of opinion 
that the onus of proving want of exercise of 
reasonable care & supervision was on the prosecu- 
tion, & that there was no evidence of such want of 
reasonable care & supervision before them. They 
therefore dismissed the summons -.—-Held (1) the 
justices were wrong in law in so deciding (2) there 
was a primA fade case established against reap.,, 
which he ought to be called upon to answer, & the 
case must be remitted to the justices. — Whiting v . 
Ivens (1915), 84 L. J. K. B. 1878 ; 113 L. T. 869 ; 
79 J. P. 457 ; 31 T. L. R. 492 ; 25 Cox, 0. C. 128 ; 

13 L. G. R. 965. . , , # . _ 

571. Attempt to kill dog— Intention immaterial.] 

—Resp. beat a dog, which was chained to a kennel, 
with a large piece of wood. He then struck the 
dog several times with a handbill used for chopping 
wood, & when it ran into the kennel he prodded it 


many times with a spade ; the beating, etc., lasted 
for half an hour during which time the dog suffered 
great pain. Ultimately resp. obtained a gun & 
shot the dog. Upon the hearing of an information 
for cruelly beating & ill-treating the dog under 
Cruelty to Animals Act, 1849 (c. 92), resp. alleged 
that the dog was in the habit of barking & running 
at children & that he had committed the acts com- 
plained of in trying to destroy it. The justices 
dismissed the information on the ground that the 
resp. had no intention to commit cruelty because 
he was trying to destroy the animal : — Held : the 
justices were wrong & should have convicted resp., 
as the only question for them was whether there 
was cruelty in fact & resp.’s intention was im- 
material. — D uncan v . Pope (1899), 80 L. T. 120 ; 
63 .T. P. 217 ; 15 T. L. R. 195 ; 19 Cox, C. C. 241. 

572. Gamekeeper shooting dog — Intention to 
frighten.] — A keeper seeing a dog come into a field, 
over which his master had the shooting rights, & 
frightening the pheasants, shot at it, not with the 
intention of killing it but intending to injure it, if 
necessary, for the purpose of frightening it away : — 
Held : this did not necessarily amount to cruelly 
ill-treating the dog, each case being a question of 
degree, & one of fact for the justices, who could 
lawfully dismiss the summons, although they found 
that deft, intended to injure the dog, if necessary 
for the purpose of frightening it. — Armstrong v. 
Mitchell (1903), 88 L. T. 870 ; 67 ,T. P. 329 : 19 
T. L. R. 525 ; 20 Cox, C. C. 407. 

Annotation: — Distd. Green v. Cross (1910), 103 L. T. 279. 

573. Pony exposed to performing lions.] — Applt., 
a lion-tamer, conducted performances in a cage 
with lions, & part of the performance consisted of a 
roundabout of six boats, in each of which was 
seated a lion, the roundabout being drawn by a 
pony. At one of these performances, after applt. 
had introduced the pony into the cage & attached 
it to the roundabout, one of the lions jumped out 
of its boat & raised itself on to the hindquarters 
of the pony & sniffed at it. Applt. drove the lion 
back to its boat, but immediately applt.’s attention 
was diverted from the lion it attacked the pony, 
causing injuries from which the pony died two 
days afterwards. A considerable number of per- 
formances with the same pony had taken place for 
several years & nothing of the kind had happened. 
Formerly, during the performance three or four 
men with iron bars kept watch on the stage, & 
recently a man with a firehose kept watch. Applt. 
having been convicted under Cruelty to Animals 
Act, 1849, s. 2, of having unlawfully & cruelly 
caused the pony to be ill-treated : — Held : there 


distress, & the innkeeper ordered It to 
bo changed to another waggonette 
holding twenty-four people, & which 
was drawn by three horses. It made 
three single journeys in this carnage, 
when it fell dead in the street :—Ileld : 
the innkeeper was rightly convicted ot 
cruelty by overdriving. — Carmichael 
v. Welsh (1887), 1 White, 333 ; 24 
Sc. L. R. 348. — SCOT. 

569 ii. . 3 — M. had used a 

horse belonging to D., his master, to draw 
a cart of stones when the horse was suffer- 
ing from a bleeding wound under the 
fore part of the saddle : — Held : know- 
ledge of the horse’s condition not being 
proved against D., the conviction of D. 
must be quashed.— D ownik v . Fraser 
(1893), 1 Adam, 80 ; 30 Sc. L. R. 897 , 
1 S. L. T. 177.— SCOT. 

509 III, .] — Where a horse 

unfit for use is unlawfully driven with- 
in Metropolitan Traffic Regulations, 
s. 6 ( 22 ), by a servant, the owner is 
liable to conviction without proof of 
guilty knowledge on his 
chard v. Ryan (1910), 10 S. R. N. S. W. 
618.— AUS. 


569 iv. Liability of company 

secretary .] — The secretary of a limited 
liability eo., who has nothing whatevor 
to do with the state of the oo.’s horses, 
cannot be convicted of an offenoe under 
Cruelty to Animals Act, 1849 (c. 92), b. 2, 
for “ causing or procuring a horse 
“to be cruelly ifi -treated.’— Hughes 
e. Mooney (1909), 43 I. L. T. 127.— IR. 

572 i. Coachman shooting trespassing 
dog. 1 — A dog trespassing on a field in 
pursuit of rabbits was delilxjrately shot 
at from a distance of five yards by a 
coachman in the employment of the 
owner & occupier of the field, & was 
wounded in the thigh : — Held : tills was 
not cruelty within Cruelty to Animals 
(Scotland) Act, 1850 (c. 92), & convic- 
tion quashed. — Jack v . Campbell (1880), 
8 R. 1 ; 18 So. L. R. 16.— SCOT. 

b. Wounding dog with knife — To 
separate dogs fighting .1 — A. was walking 
along the street when a large dog 
attacked two small dogs which accom- 
panied him. For a considerable time A. 
endeavoured in vain to separate the 
dogs, & finally struck the large dog 


i-wice with a knife, thoroby inflicting 
i,wo wounds, of which the dog subse- 
quently died : — Held : A. was not 
guilty of “ wanton cruelty ’’ within 
Cruelty to Animals (Scotland) Act, 
1850, s. 1 . — Cornelius v . Grant 
(1880), 7 II. 13 ; 17 Sc. L. R. 633.— 
SCOT. 

c. Permitting sale alive of animal 
delivered to knacker .1 — A kuacker’s assis- 
tant, while in charge of a cart belonging 
to the knacker, at a distance from the 
knackery & without the knowledge of 
his master, bought a horse for £1 & sold 
it alive for £1 10 s. to another person, 
who exported it to Antwerp. The 
assistant was charged with selling the 
horse alive, & the knacker with per- 
mitting him so to do, in contravention 
of Protection of Animals (Scotland) 
Act. 1912 (c. 14), Sched. 1 (9) '.—Held : 
( 1 ) the knacker, not having been proved 
to have had any knowledge of the 
transaction, had not “ permitted *' the 
sale ; ( 2 ) the assistant had been rightly 
convicted. — Dundas v. Phyn, fl9141 
S. O. (J.) 114 ; 51 Sc. L. R. 427 ; 1 
S. L. T. 311.— SCOT. 
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was sufficient evidence of mens rea on the part of 
applt. to justify the conviction, & the conviction 
was right. — T hielbar v. Craigen (1905), 93 L. T. 
600 ; 09 J. P. 421 ; 21 T. L. R. 745 ; 21 Cox, 0. C. 
44. 

574. Omission to alleviate suffering — Dog mortally 
wounded — Refusal to kill.]— Applt., convicted 
under Cruelty to Animals Act, 1849 (c. 92), s. 2, 
of ill-treating & torturing & causing to be cruelly 
ill-treated & tortured a dog, had shot with a bullet 
from a pistol through the eye a neighbour’s dog, 
which was trespassing in his garden, Ac it was 
assumed for the purposes of the case that the 
shooting the dog was lawful. Applt. immediately 
gave notice of what he had done to the owner of 
the dog Ac to a policeman, Ac dragged the dog into 
the road. When in the road he found for the first 
time that the dog was not dead, but was in pain ; 
he however left it in the road, Ac, although desired 
so to do by the policeman, refused to cause it to 
be killed. It died some hours afterwards in great 
pain, Ac deft, knew when he left it that it could, not 
survive its wound, & that death only could put an 
end to its pain : — Held : applt. had not been guilty 
of any offence within the Act, Ac the conviction was 
wrong. — Powell v. Knight (1878), 38 L. T. 607 ; 
42 J. P. 597 ; 26 W. K. 721. 

A nnotation# : — Apld. Hooker r. Gray (1907), P6 L. T. 706. 

Expld. Green v. Cross (1910), 103 L. T. 279. 

575. Horse incurably diseased — Failure to 
slaughter.] — The owner of a horse who, knowing it 
to be incurably diseased Ac in pain, merely omits to 
have it slaughtered, commits no offence within 
Cruelty to Animals Act, 1849 (c. 92), s. 2, & cannot 
be convicted of “ cruelly ill-treating, abusing, or 
torturing,” such animal by reason of such omission 
only. But if he keeps the animal in such manner 
as that it is inevitably put to intense pain in 
moving about a field, in its efforts to graze in 
order to support its life, he thereby commits an 
act of cruelty Ac an offence under the Act, Ac is 
guilty of “ torturing or causing the animal to be 
tortured,” as much as if he had actively tortured 
it with his own hand. — E veritt v. Davies (1878), 
38 L. T. 360 ; 42 J. P. 248 ; 26 W. R. 332. 

Annotation : — Consd. Green v . Cross (1910), 103 L. T. 279. 

576. Cat severely injured — Failure to kill 

immediately.] — Resp. shot a cat in his garden with 
a saloon rifle with intent to kill it. The bullet 
struck it, wounding it severely, but not killing it. 
He saw the cat was not dead, Ac it crawled away 
out of resp.’s view to its owner’s premises next 
door. About thirty minutes later, on the owner of 
the cat pointing out to resp. that it was still alive 
& suffering great pain, resp. destroyed it. Resp. 
did not call the owner’s attention to the injured 
state of the cat, although he knew to whom it 
belonged, Ac, although he knew that the animal 
was severely injured, he took no steps to have it 
attended to or its suffering alleviated : — ■ Held : 
resp. was not guilty of an offence under Cruelty to 
Animals Act, 1849 (c. 92), s. 2 . — Hooker v. Gray 
( 1907), 96 L. T. 706 ; 71 J. P. 337 ; 23 T. L. R. 
472 ; 21 Cox, C. C. 437. 

Annotation : — Consd. Green v. Cross (1910), 103 L. T. 279. 

577. Diseased sheep — Neglect to dress 

maggot wounds — Onus of proof.] — On the hearing 
of an information against resp. for cruelty to a 
sheep, evidence was given that the sheep died in a 
field belonging to resp. a quarter of a mile from his 
house, death being due to exhaustion owing to the 


sheep being eaten by maggots, & that it must have 
suffered great pain. Evidence was also given that 
resp. stated that he knew some of his sheep were 
affected with fly, Ac that four days previous to the 
death of the sheep he sent a man down to dress 
the wounds. The justices dismissed the informa- 
tion on the ground that there was no sufficient 
evidence that resp. unlawfully Ac cruelly caused the 
sheep to be ill-treated : — Held : as it was for the 
prosecution to prove the offence, it could not be 
said that the justices were wrong. — Potter v. 
Ohallans (1910), 102 L. T. 325 ; 74 J. P. 114 ; 
22 Cox, C. C. 302. 

578. Dog caught in trap — Failure to re- 

lease.] — Resp., a farmer Ac the owner Ac occupier of 
certain land on which was a rabbit warren, was 
in the habit of setting spring traps near the warren 
to catch vermin, Ac on a certain morning he found 
a dog caught by the foot in a trap with sharp 
teeth so set by him. The foot was severely injured, 
Ac the dog was suffering great pain, which was 
obvious to resp., who went at once to a neighbour 
to find out if the dog was his, &, finding that it was 
not, returned to his farm Ac attended to his horses 
Ac then went to the police. He would have run 
some risk of being bitten if he had attempted to 
release the dog with his hands. The dog was 
released from the trap by two police officers about 
two hours after resp. had observed it. Upon an 
information against resp. for cruelly ill-treating 
the dog, the justices were of opinion that the dog 
had been cruelly ill-treated by resp., but that, as 
there was a mere omission to release the dog, they 
felt compelled, in view of certain authorities, to 
dismiss the complaint : — Held (Channell, J. 
diss. ) : the magistrates were not bound by the 
authorities to dismiss the information, but had 
jurisdiction to convict resjL if they should think 
fit so to do, Ac the case should be remitted to 
them for further consideration. — Green v. Cross 
(1910), 103 JL. T. 279 ; 74 J. P. 357 ; 26 T. L. R. 
507. 

579. Cow overstocked — Failure to milk.] — 

Resp. was summoned under Protection of Animals 
Act, 1911 (c. 27), s. 1, for causing a cow to be 
cruelly ill-treated by allowing her to be over- 
stocked with milk. Resp., a farmer Ac the owner 
of the cow, caused the cow Ac her calf, which was 
muzzled, to be walked to the market, a distance 
of more than five miles, for the purpose of selling 
her. The cow, which had calved only twelve days 
before, was a heavy milker Ac was in full milk, but 
had not been milked for some nineteen hours, though 
it was usual for cows to be milked every twelve hours. 
•She appeared to be in pain, Ac when walking along 
her legs rubbed against her distended udder, 
which caused her great pain Ac suffering. The 
suffering was unnecessary so far as any benefit of 
improvement to the cow was concerned. The 
justices found that the udder of the cow was over- 
stocked with milk Ac that the cow suffered pain in 
consequence, but they dismissed the summons on 
the ground that it was an old-established custom 
in the district to expose cows for sale in this condi- 
tion : — Held : resp. was guilty of the offence of 
cruelty within the above sect., by unreasonably 
doing or omitting to do an act which caused to 
the animal suffering unnecessary in the interests 
or for the benefit of the animal, & the fact that 
there was a custom to expose cows for sale in such 
a state was no defence to the charge of cruelty. — 
Waters v . Braithwaite (1913), 110 L. T. 266 ; 
78 J. P. 124 ; 30 T. L. R. 107 ; 24 Cox, C. C. 
34. 


5741 . Omission, to alleviate suffering — which has boon wounded & is in great Statutes, c. 69). — Cox v. Dunphy (1905), 
Animal severely injured — Refusal to pain, & incurable, is not an offence within 9 Nfld. L. JL 71. — NFLD. 
hill, j — The omission to kill an animal, 1 Cruelty to Animals Act (Consolidated 
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Sub-sect. 2. — Specific Offences. 

580. Bull-baiting.] — Held: bull-baiting was not 
punishable under 8 Geo. 4, c. 71, for preventing 
cruelty to cattle, as bulls were not included in that 
Act . — Ex p. Hill (1827), 3 C.&P. 225 ; 1 Man. Sc 
By. M. 0. 105. 

581. Cock fighting — Keeping place as cockpit.] — 

A publican & another fought two cocks in the 
bowling alley of the public-house : — Held : Cruelty 
to Animals Act, 1849 (c. 92), did not apply, there 
being no proof that the place was a place kept or 
used for the fighting of cocks, Sc the parties were 
not liable to any penalties. — Clark (Clarke) v, 
Hague (1859), 2 B. & E. 281 ; 29 L. J. M. C. 105 ; 
2 L. T. 85 ; 24 J. P. 517 ; 6 Jur. N. S. 273 ; 8 
W. B. 363 ; 8 Cox, C. C. 324 ; 121 E. B. 106. 

Annotations: — Folld. Morlcy v. Grecnhalgh (1863), 1 New 
Rep. 268. Distd. Eastwood V. Millar (1874), 43 1 j. J. M. C. 
139 ; Hawke v. Dunn, [1897] 1 Q. U. 579. Reid. Budge v. 
Parsons (1863), 27 J. P. 231 ; R. v. Prccdy (1888), 17 
Cox, C. C. 433. 

582. .} — It is not an offence under 

Cruelty to Animals Act, 1849, s. 3, to assist at the 
fighting of cocks unless in a place specially kept or 
used for that purpose. — M otile y v. Greenhalgh 
< 1863), 3 B. & S. 374 ; 1 New Hep. 268 ; 32 L». J. 
M. C. 93 ; 7L. T. 624 ; 27 J. P. 197 ; 9 Jur. N. S. 
745 ; 11 W. R. 263 ; 122 E. R. 142. 

Annotations .*— Folld. Budge V. Parsons (1863), 3 13. & S. 
379. Bistd. Eastwood v. Miller (1874), L. R. 9 Q. 11. 440. 
Expld. Pitt h v. Millar (1871), 38 J. 1*. 615. Distd. Hawke 
v. Dunn, f 18971 1 Q. B. 579 ; M’Inaney v. Hildreth, [1897] 
1 Q. B. 600. Refd. R. v. Preedy (1888), 17 Cox, C, C. 433. 

583. Domestic animal.] — Applt., who had 

been convicted under Cruelty to Animals Act, 
1849, s. 2, of causing a cock to be cruelly ill-treated 
Sc abused & tortured, had taken part in a cock- 
fight, the cocks having steel spurs. Although one 
of them had its thigh broken, applt. induced it to 
continue to fight: — Held: (1) a cock was a 
domestic animal within the above sect. ; (2) applt. 
had been rightly convicted of ill-treating & 
abusing it. — Budge v. Parsons (1863), 3 B. Sc S. 
382 ; 1 New Hep. 436 ; 7 L. T, 784 ; 27 J. P. 
231 ; 11 W. It. 424 ; 122 E. It. 145; mb nom . 
Bridge v. Parsons, 32 L. J. M. C. 95 ; 9 Jur. N. S. 
796. 

Annotations: — Refd. Murphy v. Manning (1877), 2 Ex. D. 
307 ; .Swan v. Saunders (1881), 29 W. R. 538 ; Ford r. 
Wiley (1889), 23 Q. B. D. 203 ; Harper r. Murcks (1894), 
42 W. R. 605. 

584. Cutting combs.] — Upon an informa- 
tion against resps. under Cruelty to Animals Act, 
1849, s. 2, for cutting the combs of cocks, evidence 


was given that the operation caused very great 
pain, Sc was inflicted in order to fit the birds for 
one or other of two purposes, cock-fighting or 
winning prizes at exhibitions : — Held : (1 ) (Kelly, 
C.B.) resps. did, as a matter of fact, “ cruelly ill- 
treat, abuse, or torture the birds, ” <fe, as a matter 
of law, the act could not be justified by the purpose 
of cock-fighting; (2) (Cleasby, B.) neither the 
purpose of cock-fighting nor that of winning prizes 
at exhibitions would prevent the case from oeing 
within the Act. — Murphy v. Manning (1877), 2 
Ex. D. 307 ; 46 L. J. M. C. 211 ; 36 L. T. 592 ; 41 
J. P. 104 ; 25 W. B. 540. 

Annotations : — Expld. Colam v. Paget (1883), 48 J. P. 263. 

Gonad. Ford v. Wiley (1889), 23 Q. B. D. 203. Refd. 

Swan v. Saunders (1881), 29 W. It. 538 ; Lewis v. Ferrnor 

(1887), 18 Q. B. D. 532; It. v . Cable, L1906] 1 K. B. 

719. 

585. Rabbit coursing — “ Baiting ” animals.] — A 

match took place between the owners of two dogs 
as to which could kill the greatest number of 
rabbits by running after them. The match took 
place in a field containing an area of three acres, 
walled in so that the rabbits could not escape : — 
Held : this was not “ baiting ” animals within 
Cruelty to Animals Act, 1849, s. 3. — Pitts v. 
Millar (1874), L. H. 9 Q. B. 380 ; 43 L. J. M. C. 
96 ; 30 Li. T. 328 ; 38 J. P. 615. 

580 . Domestic animal.]— Resps. coursed 

with dogs in an enclosed field wild rabbits, which 
had been caught in nets five or six days previously 
Sc since kept in confinement Sc fed. On an informa- 
tion for cruelly torturing the rabbits : — Held : the 
rabbits were not “ domestic animals 99 within 
Cruelty to Animals Acts, 1849 & 1 854 (c. 60), Sc resps. 
could not be convicted. — A plin v. Porritt, [1893] 
2 Q. B. 57 ; 62 L. J. M. C. 144 ; 09 L. T. 433 ; 57 
J. P. 456 ; 42 W. R. 95 ; 9 T. L. B. 482 ; 17 Cox, 
O. C. 602 ; 5 R. 467. 

587 . Test of “ coursing.”}— A rabbit - 

coursing meeting was held in a field of between 
2 h. Sc 3 acres in extent ; the field w r as closely fenced 
all round with boards Sc wire netting. The rabbits 
were brought in crates & were in turn taken out Sc 
dropped upon the grass, when the dogs whose turn 
it was to course were slipped at a point about sixty 
or seventy yards distant. The rabbits, which, 
owing to the fence, were unable to escape, were all 
of them killed. On a prosecution of an official of 
the meeting under s. 1 ( I ) of Protection of Animals 
Act, 1911 (c. 27): — Held: (1) notwithstanding 
there was no chance of escape, there was evidence 
on which the magistrate could find that the chasing 
of the rabbits in the above circumstances was 


PART X. SECT. 1, SUB-SECT. 2. 

d. " Illegally using.*'] — To support 
a conviction for illegally using an 
unlmal under 17 Viet. No. 3. s. 6, it 
must appear that the animal was used 
for the profit, convenience, or pleasure 
of tho party using it. — lie Haughton 
(1877), Q. L. It. (Beor.) Ft. II., 53.— 
A US. 

681 i. Cock fighting.] — C. was com- 
mitted at petty sessions on the charge of 
having been unlawfully engaged in cock- 
fighting on tho lands of G. & K., con- 
trary to Cruelty to Animals Act, 1849 
(c. 92). It was proved that C. was 
present at a cock-fight, but no evidence 
was given to show that the place had 
been previously used for that purpose : 
— Held : the conviction was bad. — 
Coyne v. Brady (1863), 12 I. C. L. R. 
577 ; 7 Ir. Jur. N. S. 105.— IR. 

583 i. Animal.] — To cause one 

cook to fight another is an offence 
punishable under Cruelty to Animals 
Act, 1849, s. 2, a cock being an " ani- 
mal "within that sect. — B ates v. M'Cor- 
MXGK (1863), 9 L. T. 175. — IR. 

683 il. 8. P. Allen v. Small, [19041 
2 I. R. 705 ; 38 I. L. T. 253.— IR. 


e. Pigeon shooting.] — A person may 
legally pursue tho sport of shooting at 
tame pigeons liberated from a trap, 
even if the sport incidentally inflicts 
suffering upon the animals shot at, & 
tho infliction of such pain must not be 
regarded as contemplated cruelty. The 
object of tho sport in thus killing tame 
pigeons is an adequate & reasonable 
object. — T ucker t\ Hazeliiurst ( 1906), 
26 N. Z. L, R. 263.— N.Z. 

588 i. Neglect to supply food — Seller or 
buyer liable. 1 — A calf was sent by 
steamer to deft., Sc was landed on a 
wharf, where it remained seventeen 
days without food, & died of starvation. 
Deft, had, immediately after its being 
landed, sold tho calf to a butcher : — 
Held : (1) as the property in the calf 
had passed from deft., he was not 
bound to feed it, & was not liable under 
Cruelty to Animals Act, 14 Viet. 
No. 40 ; (2) even if the property had 
not passed by the sale. deft, would not 
be liable under the Act, If he really 
believed that the property had passed, 
& thought that the calf was on the 
wharf at the purchaser’s risk. — Ex p. 
Foley (1875), 14 N. 8. W. 8. C. R. 162. 
— AUS. 


f. Horses — Cruelty to. ] — Held : a 
complaint against a cab driver for a 
contravention of Cruelty to Animals 
(Scotland) Act, 1850 (c. 92), wuh 

j relevantly laid, which charged against 
the accused that he did, at a time Sc 
place libelled, “ cruelly ill-treat or cause 
to be ill-treated a horse under Ids 
charge," by causing or allowing such 
horse to remain yoked to a cab during 
tho night libelled on, “such horse 
suffering severely from hunger, cold Sc 
exposure, In consequence of which the 
horse suffered great Sc unnecessary 
pain, Sc whereby the horse was thus 
ill-treated, abused or tortured." — 
Anderson t\ Wood (1881), 9 R. 6 ; 19 
Sc. L. R. 142.— SCOT. 


6911. Domestic animal — Crabs.] — 
Crabs are "animals" within Act. XI. 
of 1890, s. 2, Sc if a person exposes them 
for sale at a public place with their logs 
broken & with their shells crushed in so 
as necessarily to cause them pain, ho 
Incurs the penalty prescribed by a. 3 of 
tho Act. — Tulsi Bewah v. Sweeney 
(1897), I. L. R. 24 Calc. 881 ; 1 C. W. N. 
642.— IND. 
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Animals. 


1. — Cruelty to animals : Sub -s ect 2.] 

** coursing ” within the sect. ; (2) the word “libe- 
rated ” in s. 1 (3) (b) meant “ set free from the 
receptacle in which the animal has been confined/ * 
& the mere fact that the rabbits had no chance of 
escape did not prevent their being liberated ; 
(3) no offence against the sect, had been committed, 
although unnecessary suffering had been caused 
to the rabbits. 

The mere fact that the chasing of the animals 
takes place in an inclosure from which there is no 
possibility of escape does not prevent it amounting 
to coursing, unless the space is so small as to render 
it impossible to test the relative coursing abilities 
of the competing dogs, & thereby to defeat the 
object of tne coursing (Bray, J.). — Waters v. 
Meakin, [1910] 2 K. B. Ill ; 85 L. J. K. B. 1378 ; 
115 L. T. 110 ; 80 J. P. 276 ; 32 T. L. It. 480 ; 
25 Cox, C. C. 432 ; 14 L. G. R. 099. 

588 . Neglect to supply water — Cattle on railway 
journey.] — Applt. was the consignor of cattle from 

K. to 0., to be carried over a railway upon a journey 
which lasted more than thirty hours. He did not 
make any request that the cattle should be supplied 
with water. The justices of C. issued a summons 
against applt., then being in W., &» on his appearing 
on the summons, convicted him of an offence 
against Contagious Diseases (Animals) Act, 1869 
(c. 70), s. 04 : — Held : (1) the offence was within the 
summary jurisdiction of the justices ; (2) the con- 
viction could not be sustained, for the offence was 
completed before the cattle reached C., the thirty 
hours having then expired ; & applt., by appearing 
before the justices in obedience to their summons, 
did not “ happen to be ” at C. & within their 
jurisdiction. — Johnson v. Colam (1875), L. It. 10 
Q. B. 544 ; 44 L. J. M. C. 185 ; 32 L. T. 725 ; 40 
J. T. 135 ; 23 W. It. 697. 

Annotation : — Consd. Swan t\ Saunders (1881), 11 L. T. 421. 

589 . Impounded animal.] — Where the 
keeper of a common pound had neglected to provide 
food & water for sheep placed in the pound by 
another person: — Held: (1) the keeper of a 
common pound was not, as such, within Cruelty to 
Animals Act, 1849 (c. 92), s. 5, “a person who 
impounds or confines, or causes to be impounded or 
confined ” animals brought to his pound, & he was 
under no obligation to provide such animals with 
food & water, nor subject to the penalty for neglect- 
ing so to do ; (2 ) that obligation was imposed on the 
person bringing the animal to the pound — 
Dargan v. Davies (1877), 2 Q. B. D. 118; 46 

L. J. M. C. 122 ; 35 L. T. 810 ; 41 J. P. 408 ; 25 
W. R. 230. 

See , now, Protection of Animals Act, 1911 
(c. 27 ), s. 7. 

590 . Domestic animal — Parrots.] — Applt., 

foreman to a dealer in foreign birds, sent some 
parrots from L. to D. by rail in a box without 
water. They were found at H., a station on the 
route, after ten hours* travelling, suffering from 
want of water, which they drank eagerly when 
offered to them. The magistrate having con- 
victed applt. under Cruelty to Animals Act, 1849, 
s. 2, of torturing or causing to be tortured “ domes- 
tic animals ’* : — Held: the conviction was bad, on 
the ground that there was no evidence of cruelty 
or that the parrots in question were “ domestic 
animals ” within the Acts relating to cruelty to 


animals. Qu, : whether if an offence had been 
committed, such offence would have been a 
continuing one. 

Cruelty to animals to be within this stat. must* 
cause substantial & unnecessary suffering, & with- 
out evidence of such suffering to keep parrots for 
a few hours without water is not an act of cruelty 
upon which a conviction can rightly follow ( per 
Cur.). — Swan v . Sanders (Saunders) (1881), 60 

L. J. M. 0. 67 ; 44 L. T. 424 ; 45 J. P. 622 ; 29 
W. R. 538 ; 14 Cox, C. C. 500. 

Annotation Refd. Ford v. Wiley (1889), 23 Q. B. D. 203. 

Horses — Cruelty to.] — See Nos. 505, 508 — 670, 
573, 575, ante. 

591 . Domestic animal — Linnets used as decoys.] 

— Reap, caught linnets, kept them in cages for a 
year & used them as decoy birds. On a charge of 
cruelly ill-treating the birds, it appeared that 
reap, tied a string round the breast under the 
wing, by pulling which the birds were jerked into 
the air, & made to struggle & twitter, & so attract 
wild birds. The justices found that resp. cruelly 
ill-treated the birds, but dismissed the information, 
being doubtful as to whether the birds were 
domestic animals : — Held : the linnets were 
domestic animals within Cruelty to Animals Acts, 
1849 & 1854 (c. 60), & the case must be remitted. — 
Colam v . Pagett (1883), 12 Q. B. D. 06 ; 53 L. J. 

M. C. 04 ; 48 J. P. 203 ; 32 W. R. 289. 

Annotations : —Consd. Harper v. Marcks, 11894] 2 Q. B. 

319. DiBtd. Yates v. Higgins (189G), 65 L. J. M. 0. 31. 

592. Caged lions.] — Resp. kept full-grown 

lions in a cage & gave for profit a public per- 
formance, in which he entered the cage with a lady 
dancer, who danced, whilst he being armed with a 
whip & a strong pole kept the lions in subjection. 
Afterwards one ck them was made to jump over a 
board. Except in these respects the lions did not 
differ in any way from wild animals kept in con- 
finement- : — Held : the lions were not “ domestic 
animals ** within Cruelty to Animals Act, 1849, 
ss. 2, 29, & Cruelty to Animals Act, 1854, s. 3, 

& resp. could not be convicted on an informa- 
tion charging him with cruelly treating them. — 
Harper v. Marcks, [1894] 2 Q. B. 319 ; 03 L. J. 
M. C. 107 ; 70 L. T. 804 ; 58 J. P. 527 ; 42 W. R. 
605 ; 10 T. L. R. 488 ; 38 Sol. Jo. 619 ; 17 Cox, 
C. C. 758 ; 10 R. 335. 

Annotation : — -Consd. Yates v. Higgins, [1896] 1 Q. B. 166. 

593 . Tame seagull.] — Iiosps. were charged, 

under Cruelty to Animals Act, 1819 (c. 92), s. 2, 
with cruelly ill-treating a tame seagull. The bird 
had been the property of its owner for three years, 

& was used by her in her business as a photo- 
grapher. It was tame, & was kept in a field. One 
wing having been pinioned, it could not fly, but 
could get out of the field by going down a river. 
It would go t-o its owner when called, & feed from 
the hand : — Held : the seagull was not a “ domes- 
tic animal ” within Cruelty to Animals Acts, 1849, 
s. 29, & 1854 (c. 00), s. 3, & resps. could not be 
convicted. — Yates v . Higgins, [1890] 1 Q. B. 
166 ; 05 L. J. M. C. 31 ; 60 J. P. 88 ; 44 W. R. 
335 ; 12 T. L. R. 103. 

See , now, Protection of Animals Act, 1911 
(c. 27), ss. 1, 15. 

694 . Dishorning cattle.] — At the hearing of 
an information under Cruelty to Animals Act, 
1849, s. 2, against resp., a farmer in Norfolk, for 


594 i. Dishorning cattle A — M. , being caused very great pain & suffering, & that the above sect. & ought to have boen oon- 
tho owner of cattle, caused their horns to the reasons for cutting off the horns were victed. — B rapy v. McArplk (1884), 
be cut off close to the skull. Upon the (1) greater convenience in feeding oattle 14 L. R. N. 174 ; 15 Cox, C. C. 516. — 
hearing of a summons against M. for in yards, & (2) that cattle without horns IR. 
having ill-treated & caused & procured brought in some places £2 a head more , 

the cattle to be cruelly ill-treated, tor- than those with horns. The magistrate 594 il. .] — It is not an offence 

tured & abused contrary to Cruelty to having refused to convict : — Held : punishable under Cruelty to Animals 
Animals Act, 1849, s. 2, evidence was M. was guilty of the offence of cruelly Act, 1849, s. 2, to dishorn cattle, pro- 
given that the operation of dishorning ill-treating & abusing th® cattle within vided the operation be skilfully & 
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ill-treating, abusing, & torturing a number of oxen, 
it appeared that he had caused their horns to be 
sawn off, & evidence was given by scientific wit- 
nesses that this operation caused extreme Sc pro- 
longed pain, Sc was cruel, Sc absolutely unnecessary ; 
that dishorning was not practised in other counties 
of England, & had been long discontinued in 
Norfolk, Sc only revived within four years in one 
art of that county, Sc that goring was prevented 
y “ tipping ” the horns, or by removing? the core 
before the animal was six months old, which caused 
only trilling pain. For the defence, evidence was 
given by farmers that dishorning changed the 
character of the animals, rendered them quiet, 
prevented them from goring Sc ill-treating others, 
made them graze better Sc fatten more quickly, 
enabled a greater number of them to be stowed in a 
yard or railway truck, Sc slightly increased the 
value of each animal. Sc that “ tipping ” the horns 
was of no benefit. The justices were of opinion 
that the dishorning had caused considerable pain 
Sc suffering to the animals, that resp. had exercised 
ordinary care in the operation, that the practice 
had been carried on in a part of the county of 
Norfolk to a considerable extent during the past 
three or four years, that the results attained by 
dishorning would not be attained by merely 
tipping the horns, that resp. had not any cruel 
intentions, but acted under the honest belief that 
the operation was for the benefit of the animals 
themselves, Sc as well for the benefit of himself as 
a grazier, & that the object he had in view could 
not be attained by any known method ; & they 
accordingly dismissed the information : — Held : 

(1) the operation of dishorning caused extreme 
pain without adequate & reasonable object, Sc was 
unnecessary abuse of the animal Sc unjustifiable ; 

(2) resp. ought to have been convicted. — Ford v . 
Wiley (1889), 23 Q. B. D. 203 ; 58 L#. J. M. C. 
145 ; 61 JL. T. 74 ; 53 J . P. 485 ; 37 W. R. 709 ; 

5 T. L. R. 483 ; 16 Cox, C. C. 683. 

Annotations : — Distd. Bowyor v. Morgan (li)00), 70 J. F. 

253. Consd. It. v. Cable, [1906] 1 K. B. 719. Retd. Waters 

v . Braith waite (1913), 110 L. T. 266. 

595. Spaying Sows — Operation to improve 
value.] — -A person who, with reasonable care Sc 
skill, performs on an animal a painful operation, 
which is customary, Sc is performed bond fide for 
the purpose of benefiting the owner by increasing 
the value ol the animal, is not guilty of the offence 
of cruelly ill-treating, abusing, or torturing the 
animal within Cruelty to Animals Act, 1849 
(c. 92), s. 2, even though the operation is in fact 
unnecessary Sc useless. 

Resp., a veterinary surgeon, performed the 
operation of spaying five sows, which operation 
consisted in cutting out Sc removing the uterus Sc 
ovaries. It caused severe pain to the sows, but 
it was admitted that the operation was performed 
in a skilful & careful manner. There was evidence 
for the prosecution that the operation did not 
improve the flesh of the sow except at the periods of 
heat, but that it was a customary operation in 
many parts of the country Sc was supposed (though | 
it was alleged erroneously) to increase the weight 
Sc development of the animals. The justices 
having dismissed an information against resp. for 


cruelly ill-treating & abusing the sows: — Held : 
the justices were right. — Lewis v. Fermor (1887), 
18 Q. B. D. 532 ; 66 L. J. M. 0. 46 ; 66 L. T. 236 ; 
61 J. P. 371 ; 36 W. R. 378 ; 3 T. L. R. 449 ; 16 
Cox, C. 0. 176. 

Annotations Distd. Ford v. Wiloy (1889), 23 Q. B. D. 203. 
Consd. Waters v. Braithwatto (1913), 110 L. T. 266. 
Reid. Re Foveaux, Cross v. London Anti - Vivisection 
Soo., [1895] 2 Ch. 501 ; R. v. Cable, [1906] 1 K. B. 719. 

696. Attempting to kill — Pig.] — A. was con- 
victed of cruelly ill-treating a pig. He tried on 
Saturday to catch one of nis pigs, Sc chased it 
round a stable, hacking at it with a carpenter’s axe. 
Sc inflicted four wounds on its head Sc nose. He 
sent for a butcher, but was unable to find one till 
Monday, the pig meanwhile lying half dead Sc 
bleeding : — Held : there was sufficient evidence to 
support the conviction. — Adcock v. Murrell 
(1890), 54 J. P. 776. 

597. Dog.] — Duncan v . Pope, No. 671, ante . 

598. Cattle left in headropes.] — Elliott v. 
Osborn, No. 667, ante . 

599. Pony exposed to performing lions.] — 

Thielbar v. Craigen, No. 573, ante . 

600. Lambs — Branding with hot Iron.] — Upon 
an information under Cruelty to Animals Act, 
1849, s. 2, for cruelly ill-treating lambs by branding 
them on the nose with a hot iron, it was proved 
that the branding was done by the accused by 
drawing the hot branding iron across the nostrils 
of the lamb three or four times, thereby burning 
through the skin Sc leaving a permanent scar on the 
nose. The justices found that the branding of the 
sheep with a hot iron in the manner described 
caused substantial pain & suffering, that there 
had been no unnecessary abuse of the animals, 
that the practice of branding sheep on the unin- 
closed mountain lands of certain Welsh counties 
had existed for a great number of years. Sc that the 
practice was reasonably necessary for the purpose 

i of identifying sheep grazing in large numbers on 
1 uninclosed mountain lands, Sc could not bo effec- 
tually attained by ear-marking Sc pitch-marking; 
Sc they dismissed the information : — Held : as the 
justices had not applied any wrong principle of 
law, Sc had come to the conclusion that the practice 
of branding, on the nose was reasonably necessary 
for purposes of identification, the ct. could not say 
that there was no evidence to support their finding, 
Sc could not interfere with their decision. — 
Bowyer v . Morgan (1906), 95 L. T. 27 ; 70 J. P. 
253 ; 22 T. L. R. 426 ; 50 Sol. Jo. 377 ; 21 Cox, 
C. C. 203. 

601. Sheep — Neglect to dress maggot wounds.] — 

Potter v. Challans, No. 577, ante . 

602. Stag hunting — Captive hind — Whether hunt 
ended. ] — Resp. was master of certain drag hounds, 
& in connection with the drag hounds a number of 
hinds were kept Sc hunted with the hounds. A 
hind which was not in a mutilated or injured state 
lyas released Sc hunted, Sc three times it took 
refuge in a yard from which it was dislodged by 
being prodded & beaten. On two occasions it 
charged against barbed wire, trying to break 
through. Two men were seen to get hold of the 
neck of the hind, which had turned Sc was fighting 
with its forelegs, Sc put a whip thong round it & 


properly performed for the purpose of 
rendering them more profitable to 
farmersin the course of their trade. — 
Callaghan r. Society for Prevention 
of Cruelty to Animals (1885), 16 
L. R. Ir. 325 ; 16 Cox, C. C. 101.— IR. 


594 iii. 


Cruelty to Animals 


( Scotland ) Act, 1850 (c. 92), s. 1.] 
Upon & complaint against a cattle 
dealer for a contravention of Cruelty to 
Animals (Scotland) Act, 1850 (c. 92), by 
sawing off the horns of oxen close to the 

J. — VOL. II. 


skull, it was provod that the operation 
caused great pain but that it was in 
common use throughout the counties of 
Fife, Forfar & Kincardine as a means 
of preventing the cattle doing each 
other harm by goring one another or in 
railway trucks. Sc that in other districts 
operations securing the same result, but 
painless, wero made use of : — Held : 
the accused were rightly acquitted. — 
Renton v. Wilson 71888), 15 R. 84 ; 
2 White, 43 ; 25 So. L. R. 501.— SOOT. 


594 iv. S. P. Todrick v. Wilson 
(1891), 18 R. 41. — SCOT. 

594 v. .] — Dishorning cattle, if the 

operation be performed with due care 
& skill, for the purpose of rendering 
beasts more profitable to farmers Sc ex* 
porters In the course of their trade, is 
not cruelty to the animals within 
Cruelty to Animals Act, 1849, s. 2. — 
R. v. McDonaoh (1891), 28 I. L. R, 
204.— iB. 
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Animals. 


Sect. 1 , — Cruelty to animals : Sub- sects, 2 & 3.] 

pull it along by the neck, & another man pulled 
its tail, endeavouring to get it out of the yard. 
They dragged it a short distance, when it fell 
down in the yard exhausted. It was lifted up & 
dragged in the same manner through the gateway 
on to the road, where it again fell down exhausted. 
It lay there for a short time, when it was again 
lifted up & dragged along the road in the same way 
as before for about 15 or lb yards, when it fell 
down again & died. The hind had a wound in its 
chest, which was bleeding, caused by the barbed 
wire, against which it had charged, as mentioned 
above, it was bleeding at the hocks and it was 
exhausted. One witness deposed that resp. was 
present the whole of the time, & subsequently 
when seen by a witness said that he was present 
all the time & was responsible for all that took 
place, that there was no cruelty so far as he could 
see, & that he gave orders for the hind to be got 
out of the yard with a view to hunting it again, 
because it was not blown, but was only sulking, 
as it had done before. At the close of the evidence 
for the prosecution it was submitted that there was 
no case to answer, as all the acts deposed to took 
place while the hind was being hunted, & by Wild 
Animals in Captivity Act, 1900 (c. 33), the Act did 
not apply to anything done in the hunting of an 
animal : — Held : there was a case which required 
an answer — namely, as to whether the hunt was or 
was not at an end when the acts proved took place, 
Ac the case must be remitted. — Rodgers v. 
Pickersgill (1910), 103 L. T. 33 ; 74 ,T. P. 324 ; 
26 T. L. K. 493 ; 54 Sol. Jo. 564. 

Annotation : — Consd. Waters v. Meakln. [1916] 2 K. B. 111. 

603. Whale — Wild animal unable to escape.) -A 

whale temporarily stranded without the agency of 
man & surrounded by people “ is not in captivity 
or close confinement ” within Wild Animals in 
Captivity Protection Act, 1900, s. 2. — Steele v. 
Rogers (1912), 106 L. T. 79 ; 76 J. P. 150 ; 28 
T. L. R. 198 ; 22 Cox, C. C. 656. 

604. Cow overstocked.! — Waters r. Bkaith- 
waite, No. 579, ante. 


Sub-sect. 3. — Penalties and Procedure. 

605. Variance between declaration & proof — 
Cured by verdict.] — Declaration for striking pltf.’s 
cow divers blows, whereof the animal died. Proof, 
that deft, had beaten the cow unmercifully, & that 
pltf., to shorten the animal’s miseries, put it to 
death : — Held : after verdict, no variance.- 
Hancock v. Soi^tuall (1824), 4 Row. & Rv. K. B. 
202 . 

606. Arrest— Liability in trespass — Cruelty to 
Animals Act, 1835 (c. 59), s. 9.] — A person who 
is not the owner of an animal cannot under the 
above sect, direct a police-officer to take into 
custody a person who has ill-treated it, unless such 
person saw the ill-treatment inflicted. In such a 
case the bona fides of the intention of the person 
giving the charge affords him no prQtection under 
the stat. in an action of trespass. — Hopkins v. 
Crowe (1836), 4 Ad. & El. 774 ; 2 Har. & W. 21 ; 
5 L. J. K. B. 147 ; 111 E. R. 974. 


v. Buckland (1840), 3 Dow. 8c L. 702. Expld. Smith v. 

Homier (1847), 16 L. J. Q. B. 93 ; Kine v. Evershed (1847), 

10 5. B. 143. Consd. Booth v. Clive (1851), 10 C. B. 827. 

Expld. Read v. Coker (1853), 13 C. B. 850 ; Dereeourt v. 

Corbishley (1855), 1 Jur. N. S. 870. 

607. -.] — Pltf. sued defts. for damages 
for false imprisonment, he having been given into 
custody by M., an inspector of (lefts., for alleged 
cruelty to a horse. The charge had been dis- 
missed. At the trial M. did not appear, & the only 
defence raised by defts. was that M., in giving 
pltf. into custody, was not acting within scope of 
his authority. As evidence that M. was so acting, 
a code of suggestions issued by defts. to its inspec- 
tors was put in, one of which suggestions stated 
that Cruelty to Animals Act, 1849 (c. 92), enabled 
the offender to be given into the custody of a 

oliceman & that in flagrant cases this was the 
est course to adopt: — Held: (1) although an 
inspector of defts. would not, without special 
instructions, be acting within scope of his autho- 
rity in giving a person into custody, nevertheless 
the code of suggestions pointed out to the inspec- 
tors that they might, & in some cases ought to, do 
so ; (2) defts. were liable in damages for their 
inspector’s action. — L ine v. Royal Society for 
Prevention of Cruelty to Animals (1902), 18 
T. L. R. 634. 

608. Appeal— Fine exceeding £2.] — Held: the 
right of appeal given by Cruelty to Animals Act, 
1849, s. 2o, existed only where the sum which the 
party was adjudged to pay, by way of penalty, 
exclusive of costs, exceeded £2, or where imprison- 
ment was awarded as a punishment for the offence. 
— R. v. Warwickshire JJ. (1856), 6 E. & B. 837 ; 
25 L. J. M. C. 119 ; 27 L. T. O. S. 235 ; 20 J. P. 
693 ; 2 Jur. N. S. 930 ; 4 W. R. 650 ; 119 E. R. 
1075. 

Annotation Consd. Exp. Novjs, [1905) 2 K. B. 456. 

See , now , Protection of Animals Act, 1911 
(c. 27). s. 14 ; Criminal Justice Administration Act, 
1914 (c. 58), s. 57. 

609. Quashing conviction — Point of form — 
Cruelty to Animals Act, 1849 (c. 92), s. 26.}— An 
order of quarter sessions recited that on appeal 
from a certain conviction, after reading the con- 
viction, & hearing the allegations of counsel on 
both sides, & upon due proof & consideration of the 
premises, the ct. did order that the conviction be 
quashed : — Held : this order was good on the face 
of it, for it was often sufficient to hear the allega- 
tions of counsel without requiring facts to be 
proved. Semble : the Ct . of Queen’s Bench will 
not review an order of quarter sessions, if valid on 
the face of it, merely in order to criticise the reason 
of the judgment. — R. v. Colam (1872), 36 J. P. 
660 ; 20 W. R. 331. 

610. — — Certiorari.] — The provisions of Cruelty 
to Animals Act, 1849, s. 26, preclude the issuing 
of a certiorari for the purpose of bringing up a case 
stated by justices in quarter sessions for the opinion 
of the ct. — R. v . Chantrell (1875), L. R. 10 Q. B. 
587 ; 44 L. J. M. C. 94 ; 33 L. T. 305 ; 39 J. P. 
472 ; 23 W. R. 707. 

Annotations: — Consd. H. v. Walsall Overseers (1878), 3 

Q. B. D. 457, (’. A. ; Kydd v. Liverpool Watch Committee, 

[19071 2 K. B. 591, C. A. Mentd. tic Carpenter & Bristol 

Corpn. (1907), 5 L. G. It. 977, C. A. 

Appeal — Non-appearance of pro- 
secutor.]— B. was convicted of cruelly ill-treating a 


Annotations : — Distd. Hudson v. Howard (1837), 1 Jur. 658 ; 
Jones v. Gooday (1842), 9 M. & W. 736. Consd. Hughes 


PART X. SECT. 1, SUB-SECT. 3. their inspectors, to have resps. & others offence under the above Act, with the 

acting on their instructions interdicted result that one of the complainer's 
h. Police entering land — Ticspass — from trespassing on his farms. The ploughmen was tried for cruelty to 
Cvutity to Animals ( Scotland ) Act, 1850 reason of the raising of the action was animals 8c convicted : — Held : the visit 
(c. 92), s. 6.] — A farmer presented a that the Society’s inspector had gone to was authorised, & interdict refused. — 
note of suspension & interdict against the iarm accompanied by a police con- Biiefherd v. Mknktes (1900), 2 F. 
the chairman, directors, & secretary of stable, 8c they had examined the horses 443 : 37 Sc. L. R. 335 ; 7 S. L. T. 330. — 
the Scottish Society for the Prevention used on the farm in consequence of SOOT, 
of Cruelty to Animals, & against one of information received of an alleged 
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horse & sentenced to fourteen days* imprisonment. 
He gave notice of appeal to quarter sessions, the 
only ground alleged being that the sentence was 
excessive. Prosecutor did not appear on the 
appeal, & the ct. quashed the conviction : — Held : 
this order was rignt, for as there was no evidence 
as to what should be the right punishment, & a 
conviction without a sentence would be bad, the 
proper course was to quash the conviction. — 
R. v . Surrey JJ., [1892] 2 Q. B. 719 ; 61 L. J. 
M. 0. 200 ; 67 L. T. 266 ; 50 J. P. 742 ; 41 W. R. 
79 ; 17 Cox, 0. C. 547. 

612. Joinder— Separate offences — Mandamus.] — 

An information was laid against a person for that 
he 44 ill-treated, overdrove, tortured & abused ” 
t wo heifers. On the hearing of the information he 
objected that the information alleged four separate 
offences. The justices allowed the objection, but 
they were willing to grant new process, but the 
time had expired for laying a new information. 
The ct. granted a rule nisi for a mandamus to the 
justices to hear & determine the case on its merits. 
— R. v, Totnes JJ. (1879), Times , May 9. 

Annotations : — Consd. It. v. Gable (1906), 1 K. B. 719. 

Distd. Johnson v. Needham, [1909] 1 K. B. 626. 

613. Defect in substance.]— On the 

hearing of a charge before a magistrate it 
was objected that the information disclosed two 
offences, contrary to Summary Jurisdiction Act, 
1848 (c. 43), s. 10. The magistrate allowed 
the objection, & dismissed the summons, but 
stated a case for the opinion of the ct. : — 
Held : although the prosecutor might have been 
required to elect on which charge he w*ould pro- 
ceed, the inclusion of two offences in one informa- 
tion was a “ defect in substance ” within s. 1 of 
the Act, & no objection to the information could 
be allowed in respect of it. — R odgers (Rogers) v. 
Richards, [1892] 1 Q. B. 555 ; 66 L. T. 261 ; 56 
J. P. 281 ; 40 W. R. 331 ; 36 Sol. Jo. 274 ; 17 
Cox, C. 0. 174. 

Annotation : — Mentd. K. r. Rawwou , LI 009 J 2 K. U. 748. 

614. Refusal to issue summons — Res judicata.] — 

Justices heard a summons for ill-treating a horse 
on June 26, the alleged cruelty then being working 
the hqrse while suffering from a swollen & stiff 
fetlock & a sore on the shoulder. The justices after 
a view dismissed the summons. On the following 
Aug. 7 another summons was applied for in respect 
of cruelty to the same horse, the alleged cruelty 
then being the same stiff joint, & an open wound 
on the shoulder. The justices, considering the 
circumstances to be the same as before, refused to 
issue a summons : — Held : the justices were 
wrong, inasmuch as the sores seemed to be not 
identical in circumstances with the former ad- 
judication. — R. v. Pell (1885), 49 J. P. Jo. 148. 

615. Arrest of offender.] — An inspector of 

the Society for the Prevention of Cruelty to 
Animals, having found a horse driven in an unfit 
state, reported to his society, &, a fortnight later, 
applied for a summons, but the magistrate refused 
to grant it on the ground that the driver ought to 
have been arrested & charged at the time, & 
the horse brought before the magistrate : — Held : 
the magistrate was wrong, & a rule made absolute, 
commanding him to issue the summons. — R. v . 
Paget (1889), 53 J. P. 469. 

616. Prosecution — Right of informer to conduct 
proceedings.] — An inspector of the Society for the 
Prevention of Cruelty to Animals, who has pre- 
ferred an information & complaint before a ct. of 
summary jurisdiction against a person for cruelty 
to animals, has a right to appear on behalf of such 
society. — Duncan v. Toms (1887), 56 L. J. M. C. 
81.; 56 L. T. 719 ; 51 J. P. 631 ; 35 W. R. 667 ; 
16 Cox, C. C. 267. 


617. Summons against two persons for one offence 
— Power to convict both offenders.] — W., the ser- 
vant of C., <fe C. were both summoned for ill- 
treating & causing to be ill-treated a horse. Defts. 
objected that these were two separate offences, & 
the justices required prosecutor to elect which he 
would proceed with, &, because he declined to 
elect, dismissed the summons : — Held : the jus- 
tices were wrong, & they ought to have convicted 
each of the offence which he had committed. — 
Bartholomew v. Wiseman (1891), 56 J. P. 455 ; 
8 T. L. R. 147. 

Annotation : — Apld. Rogers i\ Richards (1892), 66 L. T. 261. 

618. Time for making complaint — Computation 
— ■“ Calendar month.’* ]— -On June 30 an informa- 
tion was laid against applt. in respect of an act of 
cruelty alleged to have been committed by him on 
May 30. An objection to the jurisdiction of the 
justices having been taken, on the ground that the 
complaint had not been made within one calendar 
month after the cause of complaint had arisen 
within Cruelty to Animals Act, 1849 (c. 92), s. 14 : — 
Held : the day on which the alleged offence was 
committed was to be excluded from the computa- 
tion of the calendar month within which the com- 
plaint was to be made, & the complaint was made 
in time, & the justices had jurisdiction to hear the 
case. — Radcliffe (Radclyffe, Ratcliffe) r. 
Bartholomew, [1892] 1 Q. B. 161 ; 61 L. J. M. C. 
63 ; 65 L. T. 677 ; 56 J. P. 262 ; 40 W. R. 63 ; 
8 T. L. R. 43 ; 36 Sol. Jo. 43. 

619 . — Date of offence.] — Where an 

animal was shot & continued to suffer pain, it 
was contended that the act of shooting was a. 
continuing offence, & that time under Cruelty 
to Animals Act, 1849, s. 14, might run from a 
time subsequent to the act of shooting when the 
animal was suffering pain : — Held : the cause 
of complaint arose on the shooting, & time ran 
under tne sect, from the minute when the animal 
was shot. — Pengelly v. Terrell (1903), 67 J. P. 
Jo. 616. 

620. Aiding & abetting — Conviction as prin- 
cipal.] — Benford v. Sims. No. 568, ante. 

621. Several animals — One offence. J — A con- 

viction for an offence under Cruelty to Animals 
Act, 1849 (c. 92), s. 2, stated that deft, was con- 
victed for that he did cruelly ill-treat, abuse A 
torture five cows by causing them to be over- 
stocked with milk. On an objection being taken 
that the conviction was bad on its face, in that it 
was a conviction for five separate & distinct 
offences : — Held : an act or omission affecting 
several animals might constitute one offence* 
under s. 2, & the conviction was not bad 

on its face. — R. r. Cable, Ex p- O’Shea, 
[1906 J 1 If. B. 719; 75 L. J. K. B. 381; 94 
L. T. 772 ; 70 J. P. 246 ; 54 W. R. 625 ; 22 
T. L. R. 438 ; 50 Sol. Jo. 391 ; 21 Cox, C. (\ 
186. 

622 . -. ] -A n inf ormat ion under Cruelty 
to Animals Act, 1849, s. 2, charged deft, for that 
he did cruelly ill-treat four ponies between certain 
dates by neglecting to supply them with nourishing 
food. Deft, was convicted by a ct. of summary 
jurisdiction & fined £5 in respect of each pony. 
Four convictions were drawn up, each of which 
stated that deft, had been convicted of ill-treating 
“ a pony ” in the manner alleged in the informa- 
tion. Deft, had no notice before conviction that 
he was being charged with a separate offence in 
respect of each pony : — Held : the information 
alleged only one offence, & deft, could not, without 
previous notice, be convicted on the information of 
four offences, & three of the convictions were bad 
& must be quashed. — R. t\ Rawson (Trafford- 
Rawson), [1909] 2 K. B. 748 ; 78 L. J. K. B. 1156 ; 

u 2 
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Animals. 


Sect, 1. — Cruelty to animals: Sub-sects, 3, 4 & 5. 
Sect, 2.] 

101 L. T. 463 ; 73 J. P. 483 ; 25 T. L. R. 785 ; 
22 Cox, C. C. 173. 

623. Several offences — One conviction.] — Held: 
the words “ ill-treat,” “ abuse ” & “ torture,” in 
Cruelty to Animals Act, 1849 (c. 92), s. 2, created 
three separate offences, & a conviction for “ ill- 
treating, abusing, & torturing ” would be bad. 
— Johnson v . Needham, [1909] 1 K. B. 626 ; 
78 L. J. K. B. 412 ; 100 L. T. 493 ; 73 J. P. 117 ; 
25 T. L. R. 245. 


Sub-sect. 4. — Destruction of Injured 

Animals. 

624. Horses paralysed by illness — Power to 
slaughter — Injured Animals Act, 1894 (c. 22).] — A 
constable saw one of pltf.’s omnibus horses fall, 
& it appeared to be in great pain & unable to rise. 
He summoned a veterinary surgeon, who certified 
it was suffering from azoturia (paralysis), & that 
he considered it to be cruel to keep it alive. The 
constable thereupon caused it to be slaughtered by 
defts. In an action to recover damages for its 
slaughter : — Held : the certificate did not protect 
defts. from liability, as it did not state that the 
horse was “ injured,” & the above Act did not 
apply to animals suffering from disease, but 
related solely to injury from some external cause, 
& a horse which fell down from disease was not 
injured within the above Act. — London Road 
Car Co. v . Harrison (1900), 44 Sol. Jo. 424. 


Sub-sect. 5. — Vivisection. 

625. Ass paralysed by drug — Unnecessary suffer- 
ing — Question of fact.] — Resp., the director of 
certain research laboratories, held a licence to 
perform experiments on living animals & ad- 
ministered to an ass a drug which would bring on 
general paralysis without pain. By his instruc- 
tions the animal was kept in a field. The weather 
was dry & very hot, & after some days the animal 
lay on the ground & was unable to rise, being very 
weak & not able to protect itself against the attacks 
of the flies. The animal was painlessly destroyed 
as soon as the experiment was completed. On a 
summons against resp. under Protection of Animals 
Act, 1911 (c. 27), for causing unnecessary suffering 
to the animal by omitting to give it proper care & 
attention while it was m a suffering state, the 
justices found that it did not suffer unnecessary 


pain while lying in the field, & they dismissed the 
summons : — Held : the question was one of fact 
for the justices. — Dee v, Yorke (1914), 78 J. P. 
359 ; 30 T. L. R. 552 ; 12 L. G. R. 1314. 


Sect. 2.— KILLING, MAIMING, AND WOUNDING 

ANIMALS. 

See , now , Larceny Act, 1861 (c. 96), s. 12 ; 
Malicious Damage Act, 1861 (c. 97), s. 40. 

626. Horse — Included as cattle — 9 Geo. 1, c. 22.] 
— Held : the provisions of the above Act were de- 
signed to extend & not to abridge the offences 
described in 22 & 23 Car. 2, c. 7, & horses, mares 
& colts were included in the word cattle. — R. v, 
Paty (1770), 2 Wm. Bl. 721 ; 2 East, P. C. 

1074 ; 1 Leach, 72 ; 96 E. R. 423. 

027. .] — M. was convicted for 

wounding a gelding. It was objected in arrest of 
judgment that the gelding was not averred in the 
indictment to be cattle within the above Act, & 
that the word cattle did not necessarily include 
horses, mares & colts : — Held : the objection must 
be overruled. — R. v. Mott (1783), 2 East, P. C. 
1075. 

628. — — Permanent Injury not essential — 
9 Geo. 1, c. 22.] — Prisoner was indicted under the 
above Act for maliciously wounding a gelding. Pri- 
soner had driven a nail into the frog of the horse’s 
foot rendering it useless for a time, but likely to 
be sound in a short time : — Held : prisoner was 
rightly convicted, "as the word “ wounding ” did 
not import a permanent injury. — R. v. Haywood 
(1801), Russ. & Ry. 16 ; 2 East, P. C. 1076, C. C. R. 

029. Indictment — Evidence.} — Prisoner 

was indicted under 9 Geo. 1, c. 22, for killing & for 
wounding certain cattle, to wit, one mare. The 
evidence showed that the animal was a colt, but 
no evidence was given as to its sex : — Held : the 
evidence did not support the indictment, for 
(1) though ** cattle ” only were mentioned in the 
Act, it was necessary to specify the species in an 
indictment ; (2) there being no evidence of the sex 
of the colt, the allegation that it was a mare was not 
supported. — R. v. Ciialkley (1813), Russ. & Ry. 

25g q 0 # 

030. “ Maiming ” — Blinding horse — 7 & 8 

Geo. 4, c. 50, s. 16.] — Where it was proved that 
prisoner poured a auantity of nitrous acid into the 
left oar of a mare, & that ne had either also poured 
some of it into the left eye or, what was more 
probable, that some of the acid which he had 
poured into the ear had run into the eye : — Held : 
the injury done to the eye of the mare in this 
manner & thereby blinding her was a maiming 
within 7 & 8 Goo. 4, c. 30, s. 16. — R. v. Owens 
( 1828), 1 Mood. 0. C. 205 

Annotation : — Retd. K. v. Bullock (1868), 16 W. R. 406, 

C. C. R. 


628 L Severed offences — One conviction. ] 
— A conviction under Cruelty to Ani* 
male Act, 1849 (c. 92), s. 2, that deft, 
did cruelly beat, Ill-treat, overdrive, 
abuse, or torture, or cause or procure 
such to be done to a horse his property, 
Is bad as being uncertain Sc charging 
offences in the alternative. The defect 
is one of substance & not of form only, 
& Is not validated by 8. 26. — R. 
(Vauohey) v. Meath (Co.) Justices 
<1903), 38 I. L. T. 12.— IR. 

L Costs .] — It is competent to award 
expenses against a prosecutor bringing 
a complaint under Summary Jurisdic- 
tion Aots for a penalty incurred by 


contravention of Cruelty to Animals 
(Scotland) Act, 1850 (o. 92). — Todrick 
v. Wilson (1891), 18 R. 41 ; 28 So. L. R. 
724.— SCOT. 

PART X. SECT. 2. 

830 i. Horse — *' Maiming **■ — C astral - 
ing stallion.] — Castration of a stallion at 
large contrary to EntireAnlmals Ordin- 
ance is a ** maiming ** of the stallion 
within Criminal Code, s. 610 (B.) (6), Sc 
the fact that the owner of tho stallion had 
expressed an intention to castrate it is 
no Justification of the unauthorised act 
of deft. — R. v. Kroesing (1909), 2 Alta. 
L. R. 275 ; 10 W. L. R. 649.— CAN. 


m. Maliciously damaging.] — 

Deft, was convicted of having, in a 
secret Sc clandestine manner, cut off the 
hair from the manes Sc tails of two 
horses, the property of B. : — Held : 
(1) the offence did not come within 
R. S., &’d series (c. 169), ss. 12 8c 13, but 
was covered by s. 22 ; (2) the offence 
having been committed wrongfully & 
intentionally, without just cause or ex- 
cuse, 8c with full knowledge as to the 
ownership of the property, malice might 
be fairly inferred. — R. v. Smith, 7 
N. S. L. R. 29.— CAN. 


n. Poisoning.] — In considering 

the question of compensation where a 
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631. Permanent Injury essential- 

7 Sc 8 Geo. 4, c. 30, s. 16.] — Where prisoner laid 
hold of the tongue of a horse, a part of which was 
left .in his hand, & it was proved that the wound 
had healed Sc that the horse was able to work as 
well as before, the only injury resulting from the 
loss of the point of its tongue being that it could 
not eat its food quite as fast as before : — Held : 
there was no such permanent injury as would 
support a count for maiming under the above 
sect. — R. v. Jeans (1844), 1 Car. Sc Kir. 530. 

Annotation -Refd. It. v. Bullock (1868), 16 W. It. 405, 

a c. r. 

632. “ Wounding ” — Instrument unneces- 

sary — Malicious Damage Act, 1861 (c. 97), s. 40.] — 
Upon an indictment for wounding a gelding, con- 
trary to the above sect., prisoner was convicted 
upon evidence which showed that the gelding had 
suffered a laceration of the roots of the tongue, 
which protruded, & a tearing of the mouth, which 
injuries might have been caused by a pull of the 
tongue by the hand ; but there was no evidence to 
show that any other instrument than the hand had 
been used: — -Held: (1) it was not necessary the 
wounding should be done by an instrument ; 
(2) there was sufficient evidence of a wounding, Sc 
the conviction must be affirmed. — R. v. Bullock 
(1808), L. R. 1 0. C. R. 115 ; 37 I#. .T. M. C. 47 ; 
17 L. T. 5 32 J. P. 102 ; 10 W. R. 405 ; 11 

Cox, 0. C. 125, C. 0. R. 

633. Malice — Evidence — Malicious Dam- 
age Act, 1861, s. 40.] — On an indictment under the 
above sect, for unlawfully & maliciously killing, 
maiming, Sc wounding a mare, it was proved that 
prisoner caused the death of the mare through 
injuries inflicted by his inserting the handle of a 
fork into her vagina, & pushing it into her body. 
There w r as no evidence that prisoner was actuated 
by ill-will towards the owner of the mare, or spite 
towards the mare, or by any motive except the 
gratification of his own depraved taste. The jury 
found that prisoner did not, in fact, intend to kill, 
maim, or wound the mart*, Sc nevertheless did 
what he did recklessly Sc did not care whether the 
mare was injured or not. The jury convicted the 
prisoner z—Hcld : there was sufficient malice, Sc 
the conviction was right.™ R. v. Welch (1875), 1 

Q. B. I). 23 ; 45 L. J. M. C. 17 ; 33 L. T. 753 ; 40 
J. P. 183; 24 W. R. 280; 13 Cox. C. C. 121, 
O. C. R. 

Annotation: — Consd. R. r. Faulkner (1877), 13 Cox, C. C. 

550. 

634 . Property of accused — Malicious Dam- 

age Act, 1861, S. 40.] — Prisoner was indicted under 
the above sect, for feloniously Sc maliciously 
wounding a mare which was prisoner’s property. 
For the defence it was contended that the stat. 
aimed only at injury to the property of a person 
other than accused : — Held : the prisoner could 
bo convicted upon this indictment, although the 
mare was his own property . — R. v . Parry (1900), 
35 L. Jo. 456. 

635. Pigs — Included as cattle —9 Geo. 1, c. 22.] — 
Pigs : — Held : cattle within the above Act. — 

R. v, Ciiapple (1804), Russ. Sc Ry. 77. 


636. Sheep — Killing with intent to steal — Indict- 
ment — Evidence.] — Held : cutting off & carrying 
away part of a sheep whilst it was alive, with intent 
to steal it, would support an indictment for killing 
with intent to steal, although the sheep was not 
completely killed at the time of the larceny, if the 
cutting off must have occasioned the sheep’s death. 
— R. v . Clay (1819), Russ. Sc Ry. 387, C. C. R. 

037 . .} — On an indictment 

under 14 Geo. 2, c. 6 , for killing sheep, with intent 
to steal the whole carcase : — Held : proof of killing 
with intent to steal part was sufficient to support 
the charge. Senible : merely removing a live 
sheep, for the purpose of killing it with intent to 
steal part of the carcase, was an asportation under 
the Act of the live sheep, as removal whilst alive 
was essential to constitute larceny. — R. v. Williams 
(1825), 1 Mood. C. 0. 107. 

See, now , Larceny Act, 1916 (c. 50), s. 4. 

038 . .] -Held : inflicting a 

mortal wound on a sheep, of which it afterwards 
died, would support an indictment for killing with 
intent to steal the carcase, though the sheep did 
not die till two days afterwards. — R. v . Sutton 
(1838), 8 O. Sc P. 291 ; 2 Mood. C. 0. 29, C. 0. R. 

039 . Receiving.] -An indict- 

ment charged in the first count that A. & B. killed 
a sheep, with intent to steal one of its hind legs, Sc 
in the second count that C. received 9 lbs. weight 
of mutton “ so stolen as aforesaid,” Sc In the 
third count that C. received the mutton “of a 
certain evil-disposed person,” scienter , etc. : — 
Ilcld : on this form of indictment, all the three 
prisoners might be properly convicted. — R. ?*. 
Wheeler Sc Cowley (1835), 7 0 . & I*. 171). 

Annotation : — Distd. R. r. Caspar (1839). 9 C.& 1\ 289. 

040. Setting dog at sheep— 4 Geo. 4, c. 54, 

S. 2.1 — Prisoner, indicted under 4 Geo, 4, c. 54, s. 2, 
for feloniously wounding a sheep, had set a dog at 
the sheep, Sc the dog bit the sheep, inflicting several 
severe wounds : — Held : this was neither an offence 
at common daw, nor a maiming Sc wounding 
within the above Act. — R. v. Hughes (1826), 2 
C. & P. 420. 

Annotation : — Refd. R. t\ Bullock (1868), 16 W. R. 405, 

o. c. u. * 

641. Maliciously killing — Malicious In- 

juries to Property Act, 1827 (c. 30), s. 16.] — 

Prisoner, indicted under the above sect, for un- 
lawfully Sc maliciously killing a sheep, had killed 
the sheep with intent to steal it : — Held : prisoner 
might be convicted, for maliciously meant malo 
animo , ix., with any improper motive or bad 
intention. — R. v. Fordham (1839), 4 J. P. 397. 

See , now , Malicious Damage Act, 1861 (c. 97), 
ss. 40, 58, 60. 

042 . Killing Sc stealing in different 

counties- Venue. 1 — Where a man killed a sheep in 
county A. & carried the carcase into county B. : — 
Held: (1) he might be convicted upon an in- 
dictment for stealing, taking, Sc driving away 
the sheep in county B. ; (2) he could not 
be convicted of killing the sheep with intent 
to steal the carcase in county B. — R. v. 


number of horses died from poison, the 
question to bo considered Is whother the 
poisoning was accidental or maliciously 
dona — malice not being understood in 
the ordinary sense of ill-will. The solo 
question is that of intention. — Stkko’r 
Presentment (1888), 22 I. L. T. Jo. 
247.— IR. 

632 1. Wounding — Difference in 

civil tf* criminal proceedings.] — A mare 
apparently sound Sc well in the morning 
was soon afterward caught by defenders, 
the first of whom had been seen that 
morning with a hayfork in his hands. 


One of defenders rode her to a village 
& left her there, & soon afterwards 
two recently inflicted wounds were seen 
in her side, having the appearance as if 
inflicted by a hayfork : — Held : suffi- 
cient, in a civil action of reparation, to 
establish that defenders, although pre- 
viously acquitted by a jury when tried 
criminally, had caused the mare’s 
death. — Wilson v. M'Kniout (1830), 
8 H. 398.— SCOT. 

o. Snake — Not included — 29 Viet. 
No. 5, a. 43.1 — A snake is not an 
animal “ ordinarily kept in a state of 


confinement,’* & does not como within 
the above sect. — 1)owlin« v. Fritz 
(1882), 1 Q. L, J. 82.— AUS. 

p. Dog — J nj uring — Police Offences 
Act , 1890 (No. 1126), a. 18 (7).]— The 
above sub -sect., which deals with 
'* injury to private property,” is not 
limited to inanimate property, & injury 
or damage to a dog comes within that 
sub-sect., the words " injury or 
damage ” Including total destruction, 
such as the killing of an animal. — 
McDonald v. Carter (1905), V. L. K. 
181.— AUS. 
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Animals. 


Sect. 2. — Killing , maiming , and wounding animals. 

Part IX. Sect. 1.] 

Newland (1847), 9 L. T. O. S. 395 ; 2 Cox, C. C. 
283. 

See , now, Larceny Act, 1916 (c. 50), s. 89. 

643. Ass — Included as cattle — 9 Geo. 1, c. 22 — 
4 Geo. 4, c. 54, s. 2.]— Asses : — Held : “ cattle ” 
within the above Acts. — R. v . Whitney (1824), 
1 Mood. C. C. 3. 

See, now , Malicious Damage Act, 1861 (c. 97), 
s. 40. 

644. Cow — Maliciously killing — Setting fire to 
cow-house — Malicious Injuries to Property Act, 
*827 (C. 30), S. 16.1 — Where A. set fire to a cow- 
house, & burnt to death a cow which was in it : — 
Held : A. was indictable under the above sect, for 
killing the cow. — R. v. Haughton (1833), 5 C. & P. 
559 ; 1 Nev. & M. M. C. 376. 

Annotation: — Digtd. It. v. Pembleton (1874), 38 J. 3*. 454, 

C. C. R. 

See, now , Malicious Damage Act, 1861 (c. 97), 
8. 40. 

645. Cattle — Maliciously maiming — Evidence of 
malice. ] — On an indictment against a man for 
maliciously maiming cattle : — Held : not necessary 
to prove express malice either against the animal 
or against the owner ; it was sufficient if the offence 
appeared to have been committed wilfully & 
wantonly, & the law would then infer malice 
from the act itself. — R. v. Weare (1840), 4 J. P. 
508. 

646. Malicious Injuries to Pro- 

perty Act, 1827 (c. 30), s. 16.] — On an indictment 
under the above sect. & 1 Viet. c. 90, s. 2, for 
maliciously wounding cattle : — Held : not neces- 
sary to prove that the prisoner was actuated by 
malice against any one. — R. v. Tivky (1844), 1 
Par. & Kir. 704; 1 Den. 63; 2 Cox, C. C. 99, 
C. 0. R. 

See, now, Malicious Damage Act, 1861 (c. 97), 
ss. 40, 58, 60. 

547 . .} — Qu : whether in 

an indictment for maliciously wounding cattle 
under the above sect, it was necessary after 1 Viet, 
c. 90, s. 2, to prove malice against the owner. — 
R. v. Mitmford (1845), 4 L. T. O. R. 475 ; 1 Cox, 
C. C. 149. 

648. Deer — Enclosed part of forest.] — A commit- 
ment, under 7 & 8 Geo. 4, c. 29, s. 26, reciting a 
conviction that deft. 4i did unlawfully kill & carry 
away one fallow deer, the proper of II er Majesty 
Queen Victoria, against the form of the statute ” : — 
Held : bad, for omitting to state that the deer was 
in the uninclosed part of some forest, chace, or 
purlieu. — R. v. King (1843), 13 L. J. M. C. 43. 

Annotation : — Consd. Thrclkeld v. Smith, (190 ) 2 K. B. 

531. 

649. — .] — An inclosure by ditch A bank 

in a forest, sufficient to prevent cattle getting in, 
but over which the deer could pass freely : — Held : 
an inclosed part of the forest within 7 & 8 Geo. 4, 
c. 29, s. 26. — R. v. Money (1847), 2 Russ. Or., 7th 
ed., p. 1328. 

650. Cat — Setting trap for — Malicious Damage 
Act, 1861 (c. 97), s. 41.} — A closet of reap. } s adjoined 
the boundary wall between his premises & applt.’s 
garden. Applt. set a trap in his garden, where 
resp.’s cat was in the habit of jumping over from 
the wall & the cat was caught in the trap & in- 
jured : — Held : there was nothing unlawful or 
contrary to the above sect, in setting a trap in a 
garden to catch cats trespassing there. — Bryan v. 
Eaton (1875), 40 J. P. 213. 

651. Domestic animal — Evidence — Mali- 

cious Damage Act, 1861 (c. 97), s. 41.] — Three 
boys found a couple of cats in the neighbourhood 
of a farm & chased them into a barn, where they 
killed the cats with a hurdle rail. No evidence was 


called on behalf of the prosecution to prove the 
ownership of the cats or to show that they were 
kept for domestic purposes s — Held : (1) it was not 
necessary for the prosecution to prove that, the 
articular animal killed was in fact kept for a 
omestic purpose, if it belonged to a class of 
animals which were ordinarily so kept ; (2) it was 
not necessary to prove the ownership of the 
animal. — Nye v. Niblett, [1918J 1 IC. B. 23 ; 87 
L. J. K. B. 590 ; 82 J. P. 57 ; 10 L. G. R. 57. 

652. Dog — Setting poison after notice — Malicious 
Damage Act, 1861, s. 41.] — Resp.’s dog was wont 
to stray into applt.’s garden, which was fenced 
with a quickset hedge, in which were holes suffi- 
ciently large for the dog to get through. Applt. 
gave resp. notice to keep his dog out of the garden, 

6 that he should place poisoned flesh there which 
would kill the dog. He did place poisoned flesh 
there, & the dog ate it & so was killed : — Held : 
applt. was not guilty of unlawfully & maliciously 
killing the dog within the above sect. Senible : 
he was liable to be convicted summarily under 
Poisoned Flesh Prohibition Act 1864 (c. 115), s. 
2. — Daniel v. Janes (1877), 2 C. P. D. 351 ; 41 
J. P. 712. 

Annotation# : — Folld. Smith v. Williams (1892), 9 T. L. It. 9 ; 

Miles v. Hutch inks, (1903] 2 K. B. 714. Reid. Armstrong 

v. Mitchell (1903), 88 L. T. 870; Nye r. Niblett (1917) 

87 L. J. K. B. 590. 

653. Shooting In defence of game — Mali- 

cious Damage Act, 1861, s. 41.] — An information 
under the above sect, was laid against applt., a 
gamekeeper, for unlawfully & maliciously killing 
a dog ; the dog was at the time near an aviary 
in which pheasants, the property of applt.’s master, 
were confined for breeding purposes : — Held : the 
test of applt.’s liability under the sect, was whether 
he acted under the bond fide belief that what he was 
doing was necessary for the protection of his 
master’s property, & that it was the only way in 
which the property could be protected. — Miles r. 
Hutchings, ri903] 2 K. B. 714 ; 72 L. J. K. B. 
775 ; 89 L. T. 120 ; 52 W. R. 284 ; 20 Cox, 0. C. 

654. Birds -Pigeons — Trespassing after notice- ~ 
Larceny Act, 1861 (c. 96), s. 23.] — House pigeons 
kept by A. were in the habit in the daytime of 
flying over & upon & feeding upon the land of B. 
He served notice on A., requesting that he would 
immediately cause them to be destroyed, or pre- 
vent them from doing further injury to appit.'s 
crops ; if not, he would be compelled in self- 
defence to shoot or otherwise destroy them, besides 
claiming damages for the injury he sustained from 
their feeding on his land. After this B. found them 
feeding on his land, & fired at them & thereby 
caused them to rise ; he then fired at them a second 
time, & killed one, which he left on the ground 
Held : he had not unlawfully killed it within the* 
above sect. — Taylor v . Newman (1863), 4 B. & S. 
89 ; 2 New Rep. 275 ; 32 L. J. M. 0. 186 ; 8 L. T. 
424 ; 27 J. P. 502 ; 1 1 W. R. 752 ; 9 Cox, C. C. 
314; 122 E. R. 393. 

Annotations : — Apprvd. Hudson v. MacRae (1863), 4 B. & S. 

585. Mentd. H. v. Prince (1875), L. It. 2 C. 0. It. 154 ; 

R. v. TolHon (1889), 23 Q. B. D. 168, C. C. R. 

655 . Right of third party to pro- 

secute — Larceny Act, 1861 (c. 96), s. 23.1— The 
right to prosecute under the above sect, for un- 
lawfully & wilfully killing a pigeon, in such circum- 
stances as do not am Cunt to larceny at common 
law, is not limited to the owner of the bird or the 
person aggrieved, & this is so notwithstanding the 
fact that the owner of the bird has been fully 
compensated & in no way countenances the pro- 
secution. — Smith v. Dear (1903), 88 L. T. 604 ; 

07 J. P. 244 ; 20 Cox, C. C. 458. 

656. — — Fowls — Trespassing after notice-- 
Malicious Damage Act, 1861 (c. 97), s. 41.] — Fowls 
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shot by applt., a farmer, were at the time on land 
in his occupation, which was sown with seed. 
Reap. Sc her husband had been previously warned 
by applt. not to allow their fowls to trespass on the 
land. It was contended for applt. that having 
warned persons keeping fowls in that neighbour- 
hood against allowing them to trespass on his land, 
he was entitled to kill the fowls of such persons at 


the time they were damaging his crops, Sc that 
there was no malice on his part Sc he merely pro- 
tected his crops: — Held: applt. was wrongly 
convicted under the above sect. — S mith v . 
Williams (1892), 50 J. P. 840 ; 9 T. L. R. 9 ; 37 
Sol. Jo. 11. 

Annotation * : — Oonsd. Nye v. Niblett (1917), 82 .T. P. 57. 
Retd. Armstrong v. Mitchell (1903), 88 L. T. 870. 
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Sect. 1.— IN GENERAL. 

657. Failure to prevent trespass of diseased 
animal — Knowledge of disease.]-— Trespass quare 
chiumm fregit el cum averiis did beat & trample 
& that the cattle having infectious diseases did 
infect the cattle of pltf., so that several died. Pltf. 
had a verdict Sc 20s. damages. On a motion to 
allow pltf. full costs, these were granted, the con- 
sequential damage being matter of aggravation. 
— Anderson v. Buckton (1719), 1 Stra. 192 ; 11 
Mod. Rep. 303 ; 93 E. R. 467. 

Annotations : — Dbtd. Daubney v. Cooper (1830), 10 11. & C. 

830. Consd. Thoyer r. Purnell, [1918] 2 K. 11. 333. Refd. 

Woodward v. Walton (1807), 2 Bos. & P. N. H. 470 ; 

Wright, v. Hetlon Downs Co-op. Soc. (1883), Cab. Sc El. 

200. 

658. — .] — Sheep of deft, having a con- 

tagious disease were found in pltf.’s field with his 
sheep, Sc the disease was communicated to them. 
Deft, occupied land near pltf.’s, but there was no 
evidence as to how deft/s sheep got into pltf.’s 
Held. Pour clays afterwards, deft., on being told 
that his sheep w ere diseased, said, “ I could not 
heli> it ; I had the sheep at tack at P.’s ; they 
caught it from B.’s sheep ” : — Held : these facts 
did not show any x*ight or action, for there was no 
evidence of any knowledge by deft., at the time the 
disease was communicated, that his sheep were 
diseased. — Cooke r. Waring (1863), 2 II. & 0. 
332 ; 32 E. J. Ex. 262 ; 9 L. T. 257 ; 159 E. It. 
138. 

Annotations : — Consd. Dodger v. Nicholls (1873), 28 L. T. 

441. Distd. Ward v. Hobbs (1877), 47 L. J. Q. B. 90. O. A. 

Expld. Theyer v. Purnell, 119181 2 K. B. 333. Mentd. 

Read v. Ed ward h (1864), 34 L. J. C. P. 31 ; Fletcher r. 

Rylandn & Horroeks (1865), 3 H. Sc C. 774. 

659. — Deft.’s sheep trespassed on 
pltf.’s land, where, in the course of a few days, they 
developed scab, in consequence of which they were 
interned in a circumscribed area on pltf.’s land, 
under a notice of detention given under Sheep-scab 
Ord., 1905, made in pursuance of Diseases of 
Animals Act, 1894 (c. 57), the notice extending 
also to sheep belonging to pltf., which had been 
in contact with the trespassing sheep. In an action 
by pltf. to recover damages for the trespass, the 
cty. ct. judge nonsuited pltf., on the ground that 


there was no allegation or proof that deft was 
aware of the condition of his sheep at the date of 
the trespass : — Held : the doctrine of scienter had 
no application to an action founded on trespass, Sc 
pltf. was entitled to recover all such damages as 
were the natural consequence of the presence of 
deft.’s sheep on his land, as well after as before 
the date of the notice of detention. — Theyer v. 
Purnell (Parnell), [1918] 2 K. B. 333 ; 119 
L. T. 285 ; 16 L. G. R. 840, D. C. 

Knowledge ot servant — Defective 
fencing.] — An action will lie to recover damages 
sustained by the negligence of servants having the 
care of cattle, which they knew to be suffering from 
an infectious disease, in allowing such cattle to 
intermingle with other cattle. 

Upon the trial of such an action it was proved 
that the condition of the cattle was known to 
defts.’ servants at the time the cattle came into 
contact with those of pltf., Sc that shortly before 
defts. had been convicted at the petty sessions for 
allowing their cattle infected with the foot-A- 
mouth disease to be at large in a field insufficiently 
fenced. The certificate of such conviction was 
tendered Sc received in evidence, & the jury found 
in favour of pltf. : — Held : ( l ) the knowledge of 
their servants was sufficient to make defts. respon- 
sible, Sc there was evidence of negligence to support 
the findings of the jury ; (2) the certificate was 
improperly received in evidence, but this was cured 
by Jud. Act, 1875 (c. 77), Ord. 39, r. 3, as no sub- 
stantial miscarriage of justice had been thereby 
caused. — E arp v. Faulkner (1875), 34 L. T. 284*; 
affd. 24 W. R. 774, C. A. 

661. Bailment of diseased animal -Bailee’s 
animals infected.] — The declaration alleged that 
deft, had a horse Sc well knowing it to be glandered, 
Sc to be in an infectious state, delivered the horse 
to pltf. to be kept by pltf. for deft, in a stable of 
pltf. with another horse of pltf. Sc without informing 
pltf. that the horse was glandered, by means of 
which pltf., not knowing that the horse was 
glandered, was induced by deft, to, Sc did, place 
the horse in a stable of pltf. with pltf.’s horse, Sc 
the disease was then communicated by deft.’s 
horse to pltf.’s horse, so that it had to be killed. 
After verdict for pltf. : — Held : the declaration 
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657 i. Failure to prevent trespass of 
diseased animal — Knowledge of disease. J 
— Whore sheep of deft., a runholdor, 
which were to deft.’s knowledge infected 
with scab, strayed upon the adjoining 
run of pltf.. Sc infectod his sheep : — 
Held : such straying afforded a pre- 
sumption of negligence on the part of 
deft. — Howell r. Raymond, Mac. 525. 
— N.Z. 

q. Diseased animal put in another's 
stable — Knowledge of servant. 1 — A ser- 
vant was Instructed by his master to 
take a horse to a fair fifty mlies off for 
sale. On his way to the place of sale, 
the servant put the horse in the pur- 
suer’s stablo for a night’s lodging. The 
horse was ill of glanders, & communi- 


cated the discuso to the pursuer's horses 
in the same stable, by which again it 
was communicated to other cattle, in 
consequence of which both horses & 
cattle were destroyed. In an action 
against the master, to make good the 
damage thus occasioned : — Held : suffi- 
cient to aver Sc prove that the servant 
knew that the horse under his charge 
was affected with the disease, & it was 
not necessary to prove knowledge 
against the master. — Baird v. Graham 
(1852), 24 Sc. Jur. 313; 14 D. 615; 
1 Stuart, 578. — SCOT. 

r. Agisted animal infected by diseased 
animal — Liability ofagi -iter. J — A. averred 
that he placed a chestnut horse in a graz- 
ing park belonging to B., to be grazod at 
a certain stipulated rate ; that B. there- 
after put into the park a grey pony, 


knowing the pony to be diseased with 
glanders ; that the pony communicated 
the disease to A.’s chestnut gelding • 
that A., seeing that his gelding was ill' 
but not knowing what was the disease, 
nor how the animal had caught it, took 
it home to his own stable: that it 
infected two other horses in the stable • 
Sc that these three horses died of the 
disease. In an action upon these aver- 
ments, at A.’s instance against B., to 

recover the value of the three horses : 

Held : the averments wore relevant to 
infer liability not only for the chestnut 
gelding which had caught the disease 
In the park, but also for the other two 
horses which had caught it in the stable. 
— Robertson v. Connollm (1851), 23 
J. 348 ; 14 D. 315 : 1 Stuart, 104; 23 
Sc. Jur. 348. — SCOT. 
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Sect, 1 . — In general . Sect , 2 : Sub-sect, 1.] 

disclosed a good cause of action. — P enton v . 
Murduck (1870), 22 L. T. 371 ; 18 W. K. 382. 

662. Sale of diseased animal — When action for 
deceit will lie.] — If I sell sheep to bo killed & they 
are diseased, then if I have warranted them, an 
action of deceit does not lie on the warranty ; but 
it is otherwise where there has been no warranty 
given & my good faith has been relied upon, there 
an action of deceit lies (Brian, J.). — Anon. (1471), 
Y. B., 11 Edw. 4, fo. 6, pi. 10. 

Annotation: — Held. Itoswel r. Vaughan (1607), Oro. Jac. 
196. 

663. Sale at public market.}— -Where the 

owner of an animal takes it to a public market for 
sale, this furnishes evidence of a representation on 
his part that the animal is not, so far as he knows, 
suffering from any infectious disease (Blackburn, 
J.). — Bodger v. Nicholls (1873), 28 L. T. 441 ; 
37 J, P. 597. 

Annotation : — Consd. Ward v. Hobbs (1878), 4 App. Cas. 13, 
H. L. 

664. .] — The mere fact of exposing for 

sale in a market animals which were to the* know- 
ledge of the seller suffering from a contagious or 
infectious disease does not, in the absence of an 
express warranty & of any fraud or concealment 
on the part of the seller, create an implied warranty 
under Contagious Diseases (Animals) Act, 1889 
(c. 70), s. 57j which will make him liable to the 
purchaser for damages sustained by hirn in conse- 
quence of the condition of the animals. — Ward v , 
Hobbs (1878), 4 App. Cas. 13 ; 48 L. J. Q. B. 281 ; 
40 L. T. 73 ; 43 J. P. 252 ; 27 W. K. 114. II. L. 

Annotations: — Consd. Peters v. Planner (1895), 11 T. L. R. 
169. Refd. Sarson v. Roberts (1895), 43 VV. R. 690 ; 
Clarke v. Army & Navy Co-op. Soc., [1903] 1 K. 11. 15 5, 
C. A. Mentd. l>unn v. Currie (1902), 71 L. J. K. B. 96 3, 
C. A. 

665. Purchaser’s animals infected.] —A 

declaration alleged that deft, was possessed of a 
horse, & knowing it to be afflicted with the 
glanders, caused it to be sold by auction at a horse 
repository, & pltf. believing it to be in a healthy 
state, became the purchaser, & paid a large sum 
for it, & by reason of its diseased state the horse 
was utterly worthless to pltf., & he paid a veteri- 
nary surgeon for examining it, & in consequence 


of the horse being put into pltf.’s stables, wherein 
another horse of his was, the last-mentioned horse 
became infected & died of the disease, & pltf. was 
obliged to pay a large sum in endeavouring to cure 
it : — Held : the declaration disclosed no oause of 
action. — Hill v . Balls (1857), 2 H. & N. 299 ; 27 
L. J. Ex. 45; 3 Jur. N. S. 592 ; 6 W. It. 740 ; 157 
E. B. 124. 

Annotations : — Distd. Mullett v. Mason (1866), L. R. 1 C. P. 

559 ; Ponton v. Murdock (1870), 18 W. R. 382. Consd. 

Bodgcr v. Nioholls (1873), 28 L. T. 441 ; Smith v. Green 

(1875), 1 C. P. D. 92. 

666. Measure of damages.] — Upon a 
sale of two oxen pltf. told deft, that if there was 
the least fear of disease, he would not have them, 
as he wanted to put them with his other stock, 
whereupon deft, replied that they were quite sound 
& free from disease. Pltf. thereupon purchased 
them, & placed them with his cattle ; in a few 
days the two oxen died of the rinderpest, which 
they had upon them at the time of sale, & which 
disease they communicated to the other cattle of 
pltf., nine of which died therefrom. Upon an 
action upon the warranty : — Held : pltf. entitled to 
recover for the loss not only of the two oxen pur- 
chased, but for that of the nine other beasts. — 
Knowles v, Nunns (1806), 14 L. T. 692. 

667. .] — Deft, sold a cow to pltf., 

a farmer, with a warranty that she was free from 
foot-&-mouth disease. Pltf. placed the cow (which 
had the disease) with other cows, & some of these 
became infected with the disease, & died, as also 
did the cow in question : — Held : deft, was liable 
in damages for tne entire loss, if when he sold the 
cow he knew that pltf. was a farmer, & that he 
would or probably might place the infected cow 
with others. — Smith v. Green (1875), 1 C. P. D. 
92 ; 45 L. J. Q. B. 28 ; 33 L. T. 572 ; 40 J. P. 103 ; 
24 W. R. 142. 

Annotations: — Expld. Ward v, Hobbs (1877), 3 Q. B. 1). 

150, A. Refd. Randall v. Ncwson (1877), 2 Q. B. 1>. 

102, C. A. 

668. Fraudulent misrepresenta- 

tion.] — Where a cattle dealer sold to pltf. a cow, & 
fraudulently represented that it was free from 
infectious disease, when he knew that it was not, &, 
pltf. having placed the cow with five others, they 
caught the disease & died : — Held : pltf. entitled 
to recover as damages the value of all the cows. — 


662 i. Sale of diseased animal.]— Pltf. 
not knowing a cow was affected with 
tuberculosis sold it to deft., half cash 6c 
half on time : — Held : the sale was 
illegal under Animals Contagious Dis- 
eases Act (Dom.), s. 2, & pltf. could 
not recover balance of purchase money. 
— North i\ Martin (1909), 7 E. L. R. 
439.— CAN. 

662 ii. .) — Held : Animals Conta- 
gious Diseases Act, 1903, was intra vires 
of the Dominion Parliament. — Brooks 
v, Moore (1907), 13 B. C. R. 91.— CAN. 

662 iii. .] — Deft, sold to pltf. a 

horse suffering from glanders, but ho had 
no cause for suspicion that the animal 
was infected. There was no warranty : 
— Held : deft, not liable, even if there 
was a breach of Diseases of Animals Act, 
R. 8. M. (c. 5), 8. 25. — Rothwell v, 
Milner (1892), 8 Man. L. R. 472. — CAN. 

662 iv. .] — Lien notes were given 

by deft, for the purchase price of two 
horses, which were infected with glan- 
ders & were killed by the govt, veteri- 
nary surgeon. Deft, failed to prove a 
warranty : — Held : the contract of sale 
was illegal, although there was no 
evidence that pltf. knew of the disease, 
& the lien notes were void, but pltf. 
might recover the sum of $200 received 
by deft, for compensation money from 
the govt., as money had & received by 
deft, for pltf.’s use, deft, being entitled 


to the costs of the action, to be set off I 
pro tanto against the $200, — Niokije v. 
Harris (1910), 14 W. L. R. 515; 
3 S. L. R. 200. — CAN. 

('f. p. 269, ante. 

662 v. Scienter,] — Knowledge on 

the part of deft, that the animal sold 
was diseased is not necessary to make 
him liable to conviction under Animals 
Contagious Diseases Act, 1903, s. 7. — 
R. v. Perrab (1904), 6 Terr, L. R. 58.— 
CAN. 

666 i. Purchaser's animals in- 

fected — Measure of damages .1 — Dofts. 
agreed to buy certain horses, provided 
they were as good as those dofts. had in- 
spected. In an action by pltfs., defts. 
contended ( inter alia ) that pltfs. 
knowingly allowed diseased animals to 
mix with the rest of the horses : — Held : 
(1) the failure of defts. in making an 
examination could not bo considered 
contributory negligence : (2) pltfs. did 
not knowingly spread the infection by 
allowing diseased animals with others 
not affected ; (3) pltfs. were negligent 
in not giving a warniug ; (4) defts. 

entitled only to fix damages caused by 
quarantine, etc. — Urcii v. Strathoona 
Horae Repository (1909), 10 W. L. R. 
475.— CAN. 

666 ii. .]— Pltfs. sold 

an infected cow, which to their know- 
ledge was to be placed with other cows of 


deft. : — Held : pltfs. liable for damages 
due to the consequent infection of bucU 
other animals, viz., the price of the 
cow destroyed, loss of milk from that & 
other cows which had become affected 
through being inoculated by deft, to 
prevent the spread of the disease 
amongst her herd, & the cost of inocula- 
tion, such inoculation being a reasonable 
precaution in the circumstances, in 
order to minimise the damage 6c prevent 
further infection. — D empster & Walsh 
v. Simpson (1904), 7 W. A. L. R. 103. — 
AUS. 

s. Animal shown at exhibition — 
Owner '8 animals infected .] — Pltf. ex- 
hibited dogs at a show hold by defts., & 
within a short time after the dogs were 
brought back to pltf. 's kennels, they & 
other dogs belonging to pltf. became ill 
with a violent form of distemper, in 
conHoquenco of which many died & 
some were permanently injured. Pltf. 
alleged negligence, in consequence of 
which the dogs contracted the disease 
by infection from other dogs at the 
show ; — Held : there was no proof that 
distemper germs, from which pltf. ‘s 
dogs could have contracted disease, 
were present at defts.’ dog show at 
which pltf.’s dogs were exhibited, & 
pltf. had failed to establish negligence 
on the part of defts. — C oltart v. 
Winnipeg Industrial Exhibition 
Assocn. (1911), 17 W. L. R. 372;aj0Td.21 
W. L. R. 471 ; 4 D. L. R. 108.— CAN. 
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Muixbtt v . Mason (1860), L. R. 1 C. P. 569 ; 
Har. & Ruth. 779 ; 35 L. J. C. P. 209 ; 14 L. T. 
558 r 12 Jur. N. S. 547 $ 14 W. R. 898. 

Armataiions FoUd. Smith v. Green (1875). 1 C. P. D. 92. 

Difttd. Wright v. Hctton Downs Co-op. Soc. (1883). Cab. & 

El. 200. 

669. Return of animal for breach of warranty — 
Infected while in possession of purchaser.}— A pur- 
chaser of a horse sent it back to the seller on the 
ground of non-compliance with a warranty. The 
horse complied with the warranty, &, whilst in the 
purchaser’s stables, contracted a contagious dis- 
ease. Of this the purchaser was unaware, when, 
he sent back the horse. On arriving back at the 
seller’s stables, other horses of the seller’s con- 
tracted the disease from it & died : — Held : the 
seller could not recover damages from the pur- 
chaser for the loss of those other horses. — Wright 
v. Hetton Downs Co-operative Society (1883), 
i Cab. & El. 200. 

670. Impounding mangy cattle — Custom of 
forest.] — In an action of trespass for seizing & 
impounding pltf.’s mare, which was grazing in 
Waltham Forest, defts. pleaded a custom of the 
forest for seizing & impounding mangy cattle being 
thereon, & alleged that pltf.’s mare was mangy 
when she was put into the forest, & justified the 
impounding her under the custom. Pltf, replied 
that the mare was sound & well, & not labouring 
under any catching or infectious distemper whatso- 
ever, & traversed without this, that the mare at 
the time when, etc., was sick & ill of, & labouring 
under, a catching & infectious distemper called 
mange, as defts. had alleged in their plea ; & there- 
upon issue was joined & tried, when a verdict was 
found for pltf. & he had judgment for his damages, 
& all his costs.- — Palmer v. Stone (1759), 2 
Wils. K. B. 96 ; 95 E. R. 705. 

Annotation : Distd. Brine v. G. W. By. Co. (1862), 2 B. & S. 

402. 

671. Throwing entrails of diseased animals on 
neighbour’s land — Neighbour's animals thereby 
Infected.] — In an action upon the case for killing of 
cattle infected with murrain & throwing their 
entrails into pltf.’s field, whereby pltf. suffered 
loss, after verdict for pltf., upon not guilty 
pleaded, it was moved to be too uncertain because 
it did not appear what, nor how many, beasts 
perished : — Held : judgment should be given for 
pltf., because no such certainty was necessary 
in an action upon the case, which was not brought 
for the beasts themselves, or the value of them, but 
for damages sustained by their death through 
deft.’s means. — Lodg (Lodge) v. Weeden (1647), 
Sty. 60 ; Aleyn, 22 ; 82 E. It. 522. 

Annotations: — Retd. Jeveson v. Moor (1699), 12 Mod. llcp. 

262 ; Iveson v. Moor (1699), 1 Com. 58. 

672. Employment of person to cut up diseased 
carcase — No notice to person employed — Infection 
of employee.] — The first count of a declaration 
alleged that deft. E. was a contractor for the supply 
of beef to the Royal Navy, & supplied beasts to be 
slaughtered at one of the dockyards, at which 
deft. C. was the superintendent of E.’s business, 
& that it was deft.’s duty to take care that healthy 


& sound beasts were supplied & slaughtered ; yet 
defts. supplied & slaughtered certain diseased 
cattle, whereby pltf., who h’ad been employed to 
cut up the carcases of the cattle, was infected by 
the disease & suffered therefrom. The second 
count alleged that defts., by representing certain 
carcases of beasts to be sound & Wealthy, procured 
pltf. to cut them up, & the carcases being diseased, 
pltf. contracted the disease & was permanently 
injured. The third count alleged that defts., well 
knowing that certain carcases were diseased & 
infectious, employed pltf., who was ignorant of 
their being diseased, to cut them up, whereby 
ltf. became infected & was injured : — Held : the 
rst & second counts did not disclose a cause of 
action, but the third did. — Davies v. England & 
Curtis (1864), 33 L. J. Q. B. 321 ; 10 Jur. N. S. 
1235. 

673. Exposure of diseased animal — In public 
place — Nuisance.] — An indictment charged deft, 
with bringing a mare into a public place where 
divers liege subjects then were, well knowing it 
to be inflicted with a contagious, infectious, & 
dangerous disease called the glanders, to the great 
danger of infecting with the disease the liege 
subjects to the common nuisance, etc. : — Held : 
the indictment was good, after verdict, without an 
allegation that deft, knew the glanders to be a 
disease which was communicable to the human 
race by infection. — R. v. JJenson (1852), Dears. 
(1C. 24; 20 L. T. O. S. 63 ; 16J. P. 71J. 

Annotation* Consd. Hill v. Balia (1857), 2 H. & N. 299. 

Refd. Ward v. Hobbs (1877), 2 Q. B. D. 331. 


Sect. 2.— UNDER STATUTE. 

Sub-sect. 1. — Isolation. 

* 074. Removal of animals.] — An Ord. in Council 

f Prohibited cattle being brought or sent without 
icence from any place out of district C. into any 
place within such district, provided that it should 
not be unlawful to send or carry such animal by 
railway through such jurisdiction. A. drove cattle 
without licence from a place out of C. into a railway 
station within C., thence to be conveyed by rail- 
way : — Held: he was rightly convicted, for he was 
not within the exception contained in the proviso. 
— Chapman v. Chambers (1866), 30 J. P. 583. 

675. Different part of farm.] — An order of 

justices, made with reference to the cattle plague, 
prohibited the removal of certain animals specified 
from any one farm or place in the same county to 
any other farm or place therein, except that by 
licence of justices the owner might remove them 
from premises in his own occupat ion Id other 
premises also in his own occupation : — Held : the 
above order did not prohibit the owner from re- 
moving without licence cattle from a field on one 
side of a highway to a field on the other side of such 
highway, both fields being part of the same farm, 
but it might be otherwise if they belonged to 
different farms, though in the same occupation. 


PART XI. SECT. 2, SUB-SECT. 1. £25, with £1 costa, in each case, & in order for a certiorari having been 

default of payment within fourteen obtained, on the grounds, amongst 
t. Removal of animals — Order for days, imprisonment for one month for others, that the orders were ex fade bad, 
fine or imprisonment — Jurisdiction of each offence. The minute in tho Ord. uncertain, & alternative, & that they 
justices.] — M. was prosecuted upon two Book, in column 7, headed “ Particu- loft to M. the option of electing between 
summonses, by the guardians of the lars of Ord. or Dismissal " was, in each fine & imprisonment, & that the magis- 
B. Union, for moving into a district case: “Fined £25, & costs £1, one- trates failed to exercise the discretion as 
under their control certain cattle from third to the guardians, or, in default, to which punishment should be inflicted 
a district declared to be infected, one month’s imprisonment. Warrant under Contagious Diseases (Animals) 
without having obtained a licenco for to issue '* ; but columns 9, 10, 12, 13 & Aot, 1878, s. 61 : — Held: such objec- 
such removed. After the evidence had 14 were not filled up. The orders were tions to tho orders wero not tenable, & 
concluded, the chairman announced not made up as convictions, & no the conditional order for a certiorari 
that the magistrates were of opinion warrant had boen issued, in consequence should be discharged. — K. t\ Dublin 
that the oharge was proved, & that a of an intimation by M. that he intended County Justices (1885), 18 I. L. R. 
lino of £50 altogether would be imposed, to apply for a certiorari. A conditional 106. — IR. 
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Se ct. 2 . — Under statute: Sub-sects. 1 & 2.] 

— Eustace v. Sargeant (1866), 14 Ij. T. 552 ; 30 
J, P. 584. 

676. Completion ol offence — Jurisdiction of 

justices.] — The removal of an infected animal from 
the county of S. to that of M. does not give the 
justices of the latter county jurisdiction to deal 
with the case. The offence is complete as soon as 
the animal has been removed from its place of 
location, A, therefore, the justices of the former 
county alone have power to hear the cause or to 
punish the offender. — R. v. Williams (1866), 15 
B. T. 200 ; 30 J. P. 823. 

677. Licence — Power of justices to inquire 

Into, j— On the hearing of an information under 
Contagious Diseases (Animals) Act, 1848 (c. <107), 
s. 4, for removing cattle without a licence, the 
magistrates, on the production of a licence, have 
no jurisdiction to inquire into yie sufficiency of the 
evidence upon which it was granted. — S tanhope 
v, Thorsby (1866), L. R. 1 C. P. 423 ; ITar. A 
Ruth. 459 ; 35 L. J. M. C. 182 ; 14 L. T. 332 ; 
30 J. P. 342 : 12 Jur. N. S. 374. 

Annotation:— Mentd. R. r. Kettle, Ex p. Ellis, [19051 1 

K. B. 212. 

678. Implied repeal of Order.} -An Ord. in 

Council of Nov. 23 prohibited all cattle (including 
sheep) from being brought into the jurisdiction 
from places without. Another Ord. in Council of 
Dec. 10 prohibited cattle (other than sheep) being 
removed from places within to other places within 
the jurisdiction. 31., after the Ord. of Dec. 16 had 
been applied to his county, imported sheep from a 
place without the jurisdiction Held : he was 
properly convicted, for the Ord. of Dec. did not 
impliedly repeal the Ord. of Nov., the one Ord. being 
directed against importation of sheep, A the other 
being directed against removal of cattle other than 
sheep within the same jurisdiction. — B olton r. 
Hodokinson (1860), 31 J. P. 132. 

679. .]— The justices of the petty 

sessional division of S., on Dec. 12, 1865, made an 
order prohibiting sheep, etc., being brought from 
any place without their jurisdiction to any place 
within. B. was a parish without, & W. a parish 
within, their jurisdiction, but both w ere w r ithin the 
same county. On Jan. 1 8 P. brought sheep w ithout 
licence from B. to W., but the justices of the quarter 
sessions of the county had, on Jan. 4, made a new 
order under an Ord. in Council which substituted the 
justices of the county instead of the justices of petty 
sessions for the local authority. There w’as no 
express repeal of the petty sessional order by the 
quarter sessions’ order : — Held : the latter order 
impliedly repealed the former order, A P. had com- 
mitted no offence, inasmuch as he had not brought 
sheep from without the county to a place within 
it.— P earce v. O’Brien (1867), 31 J. f\ 133. 

680. Mistake in licence — Jurisdiction of 

Justices.] — W. bought cattle at A. in Norfolk A 
directed them to be sent to B. in Yorkshire. By 
mistake the licences A invoices necessary were 
filled up, showing the destination of the cattle to 
be D. in Durham county, A were sent there. W. at 
once ordered them, wiiile still at thp railway 
station at D., to be sent on from D. to B., A w*as 
afterwards convicted by the justices of Yorkshire 
for sending the cattle without licence from D. to 
B. : — Held : the offence, if anv, was committed at 
D., A as the justices of Yorkshire had no jurisdic- 
tion in D., the conviction was defective on the face 
of it. — R. v. Wordsworth (1867), 31 J. P. 727. 

681. Metropolis.}— The prohibition to re- 

move cattle within the metropolis without a 


licence from the comrs. of the police under orders 
of Mar. 24, 1866: — Held: to apply to cattle re- 
moved from a place without to places within the 
metropolis, though the owner had duly obtained a 
licence signed by a justice of the place from which 
the cattle were about to be removed. — Mackay t\ 
Marchant (1867), 31 J. P. 710. 

682. Liability of railway company — Juris* 

diction of justices.] — An Ord. in Council made under 
Contagious Diseases (Animals) Act, 1878 (c. 74), 
provided that if an animal was moved in contra- 
vention of the regulations of any local authority, 
the person “ causing, directing, or permitting ” the 
movement should be deemed guilty of an offence 
against the Act. The local authority of the county 
of Dorset having by regulations prohibited the 
movement of animals into their district except under 
specified conditions, animals were consigned to a 
place within the district, with through bills from 
Cork vid Bristol A a specified route. Applts. were 
no parties to the contract with the consignor, but 
in furtherance of the scheme of carriage carried the 
animals on their railway over a portion of the route 
outside the county of Dorset, whence they were 
subsequently carried into that county by another 
co. : — Held : applts. were liable to be convicted 
of an offence against the Act as persons “ causing, 
directing, or permitting ” the movement of the 
animals within the Ord. in Council , A the justices of 
the county of Dorset had jurisdiction to convict. — 
Midland Ry. Co. v. Freeman (1884), 12 Q. B. D. 
629 ; 53 J,. J. M. C. 79 ; 48 J. 1\ 660 ; 32 W. R. 
830. 

Annotation : — Apld. Williams r. G. W. Ry. Go. (18K5). 52 

L. T. 250. 

683. — — — . For refusal to carry.]— By an 

Ord. in Council made in exercise of the pow ers given 
under Contagious Diseases (Animals) Act, 1878 
(c. 74), it- was ordered that any local authority in 
England or Wales might, with the view' of pre- 
venting the introduction of foot-A-mouth disease 
into their district, make regulations for prohibiting 
or regulating the movement by land or water of 
animals into their district from the district of any 
other local authority, provided that any regulation 
made by a local authority under the Ord. should not 
restrict movement of animals by railway through 
the district of that local authority ; A that if an 
animal w r as moved in contravention of the Ord., or 
of a regulation of a local authority thereunder, 
the owner of the animal, A the person for the time 
being in charge of the animal, A the person causing, 
directing, or permitting the movement, A the 
person or co. moving or conveying the animal, 
should be deemed guilty of an offence against the 
above Act. The local authority of G. county made 
a regulation that no animal might be moved into 
the district of the local authority, except that fat 
animals for immediate slaughter might be moved in 
from districts free from disease, subject to the 
following regulation : “ Before any movement into 
the county district, or removal from the railway 
truck in the county district, takes place, the owner, 
consignee, or person in charge shall deliver to the 
inspector of the local authority a declaration under 
the Act.” W. tendered fat animals to defts. in a 
district free from disease for carriage into G. 
district, but defts. refused to carry the cattle unless 
furnished by W. with a “ declaration under the 
Act.” In an action by W. against defts. to recover 
damages A expenses incurred by him through 
breach of duty on the part of defts. : — Held : 
notwithstanding the words of the regulation u or 
before removal from the railway truck in the 

by an Ord. in Council undor Contagious 
Diseases (Animals) Act, 1878 (c. 74), the 
county of Norfolk, in which Lynn was 


688 i. Liability of railway com - 

pany — Failure to procure licence or 
foncard declaration.] — Action against a 


railway co. by a consignor of cattle to 
March & Lynn, claiming damages for 
delay in delivery. Defts. pleaded that 
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county district takes place,” defts. were entitled to 
refuse to carry the cattle without a declaration, & 
committed no breach of duty in refusing so to do.— 
Williams r. Great Western Ry. Co. (1885), 52 
L. T. 250 ; 49 J. I\ 439. 

684. Removal of dung— Risk of Infection- 
Evidence.] — An order of quarter sessions ordered 
that no persons should bring or send hides, skins, 
or any dung whatsoever, or any litter likely to 
propagate infection from any place, etc., to ‘any 
place, etc. Y., who had stables in London, sent 
without licence a cartload of his stable litter into 
another jurisdiction, & the justices convicted him 
under the above order, though there was no 
evidence of the likelihood of such dung to propa- 
gate infection : — Held : the conviction was wrong, 
& the justices could only convict where it was 
proved the dung was likely to propagate infection. 
— Yottngman v. Morris (1866), 15 L. T. 276 ; 31 
.T. P. 6. 

685. Removal of grass— Prohibition of removal of 
hay.] — An Ord. in Council prohibited the removal 
without a licence of hay, straw, litter, or other 
articles forming the food of animals, or used for or 
about animals. W., a farmer, bought at an auction 
some growing grass within an infected district, & 
after cutting it, removed it for the purpose of being 
stacked near his homestead, which was not in such 
district : — Held : this was hay within the Ord., & 
he was properly convicted for not obtaining a 
licence. — Watson r. Coates (1867), 31 J. P. 150. 

686. Holding sale- Hawking pigs.] — Markets 
At Pairs (Swine Fever) Ord., 1896, made in pur- 
suance of Diseases of Animals Act, 1894 (c. 57), 
s. 22 (xix.), provided that no market, fair, sale, or 
exhibition of swine should be held in a district to 
which the Ord. applied except as expressly autho- 
rised by the Ord., A that a sale of swine (no! being in 
a swine fever infected area) might be held -with the 
licence of a local authority. M. was in charge of 
a horse & float passing along a highway containing 
pigs, two of which had been previously ordered, 
whilst so travelling, asked other people if they 


wanted to buy pigs, & subsequently sold them all 
to various people. This was not a swine fever 
infected area, & there had been no licence obtained 
from the local authority. The magistrates held 
that there had been no contravention of the above 
Ord., & dismissed the information : — Held : the 
magistrates were right, for, although there was a 
selling, there was no holding a sale. — McLean r. 
Monk (1898), 77 L. T. 663 ; 62 J. P. 180 ; 42 
Sol. Jo. 199 ; 18 Cox, C. C. 686. 


Sub-sect. 2. — Disinfection. 

687. Inspector's order to foreman — Liability of 
master for foreman’s disobedience.]— By an Ord. in 
Council, issued under Contagious Diseases (Ani- 
mals) Act, 1848 (c. 107), every inspector had power 
to cause to be cleansed & disinfected within his 
district any premises in which animals labouring 
under the cattle plague had been, & every owner or 
occupier of such premises was to obey any order 
given by such inspector for that purpose, subject 
to a penalty of £20 for disobedience. An inspector 
gave an order to the foreman of applt. (who was 
not present, & resided at a distance) to disinfect the 
premises, which order was not obeyed : — Sernble : 
applt. was not liable for the disobedience of the 
order by his foreman. — Sea RLE v. Reynolds 
(1866), 7 B. & S. 704 : 14 L. T. 518 ; 31 J. P. 4. 

688. Cleansing cattle trucks— Charges by railway 
company.] — An Ord. in Council under Contagious 
Diseases (Animals) Act, 1848, directed that every 
carriage, truck, etc., should be cleansed & dis- 
infected by the owners in manner therein pointed 
out once in every twenty-four hours during the 
time when it was used for any animal. Defts. were 
authorised by stat. to charge certain rates for the 
carriage of goods on their line, & also to “ charge a 
reasonable sum for loading, covering, & unloading 
of goods . . . & for delivery & collection & any 
other services incidental to the business or duty ot 


situate, was declared to be an area 
infected with foot & month disease, & 
it became unsafe to move the cattle 
except by a licence of the local authority, 
&; they averred that no such licence was 
forthcoming when cuttle arrived at 
Lynn, Sc the local authority prevented 
the cattle from being moved until such 
licence was obtained Sc produced to 
1 heir proper officer, & defts. averred 
that such licence was afterwards ob- 
tained Sc produced to the officer, where- 
upon the local authority permitted the 
cattle to be removed. Sc defts. thereupon 
forthwith removed same Sc delivered 
them to pltf. They further pleaded 
that it was unlawful to move or carry 
the cattlo from Peterborough to March 
without a licence of the local authority 
of the county of Norfolk, & that previous 
to the arrival of the cattle at Peter- 
borough pltf. had not obtained such 
licence, nor was any such licence given, 
& the cattle were prevented from being 
carried for a time. Pltf. replied that 
as owner of the cattlo ho made Sc signed 
the required declarations, hut defts. 
negligently made default in forwarding 
same Sc producing same to the local 
authority : — Held : defts. were under 
no obligation to procure the licences, 
nor was any duty imposed on them to 
forward the declaration, & they would 
not be responsible in the circumstances 
for delay in carriage within such reason- 
able time, occasioned by the regulations 
of the Act. & Ord. in Council. — Lynch r. 
Midland Ry. Co. (1882), 10 I. L . T. 
115.— IR. 

w. PermiUinuA — A cattle dealer 

was convicted of an offence within Con- 
tagious Diseases (Animals) Act, 1878, 
on the ground that he had permitted 
the removal of certain cattle from Ids 


; farm into Lanarkshire unaccompanied 
by a declaration under the regulations 
of the local authority of Lanarkshire. 
In a case on appeal obtained by him 
it was stated that applt. sold the cattle 
at his farm in Ayrshire, where they were 
delivered to the purchaser ; that the 
person who drove them into Lanark- 
shire had not, a declaration properly 
filled up under the regulations of the 
local authority of that county ; that 
the justices were “ of opinion that, applt. 
was the only person who could have 
made the declaration. Sc in permitting 
tho removal of the cattle without such 
declaration, in the knowledge that, they 
were to bo removed into the county of 
Lanarkshire, was guilty of the offonce 
charged ” : — Held : tho grounds stated 
were not sufficient to justify tho con- 
viction, which must bo set aside. — 
Dunlop r. Weir (18K8), 1(5 R. 14 ; 26 
Sc. L. R. 93.— SCOT. 

x. lawful excuse."] A per- 
son accused of an offence against a 
regulation of a local authority, for- 
bidding cattlo to be moved into its 
district without tho person so moving 
them having made a certain declara- 
tion, or obtained a certain licence, 
admitted that ho had moved a cow 
into the district without making a 
declaration or obtaining a licence, but 
proved that the inspector of the local 
authority, acting in * ' official capacity, 
had informed him, shortly before the 
occasion charged, that, a declaration or 
licence would not be necessary : — Held - 
he had established a lawful excuse, & 
not liable to ho convicted. — Roberts 
r. Inverness Local Authority (1889), 
17 R. 19 ; 27 8c. L. It. 198— SCOT. 

y. .1 — A local authority 

issued a regulation prohibiting the land- 


ing in their district of certain animals, 
including horses, without a declaration 
by the owner &, a veterinary certificate 
to a certain effect. The captain of a 
ship landed certain ponies on the faith 
of a statement by the agent for the 
owners that a certificate Sc declaration 
had been sent to him. The certificate Sc 
declaration, when produced, did not 
satisfy the requirements of the regula- 
tion : — H eld : the captain was bound 
to see that tho requirements of tho 
regulation were satisfied, & he had 
not, in the circumstances, “ lawful 
authority or excuse " for failing to 
comply with it. — Howman v. 

(1897), 2 A dm 369 ; 25 It. 8 ; 1 F. 55 ; 
35 Sc. L. R. 29 : 5 S. L. T. 151. — 
SCOT. 

PART XI. SECT. 2, SUB-SECT. 2. 
a. Disinfect iny cattle, trucks — Injury 
to animals therefrom. ] — Action for the 
loss of pigs which had been penned by 
defts. in a pen at. the station negligently 
covered with lime-wash, by reason of 
which tho pigs were injured. Defts. 
pleaded that an Ord. in Council had been 
made requiring loading pens to be dis- 
infected with lime-wash, Sc that it was 
, necessary for defts. to pen all pigs ; 
[that the disinfecting with lime-wash 
was pursuant to the Ord., & that it was 
the lime-wash that injured the pigs : — 
Held : the defence afforded no prim A 
facie answer to the charge of negligence 
alleged, 8c it was consistent with the 
defence that the pigs might have been 
placed in & pen while still wet from the 
: application of the lime or chloride of 
1 llmo wash, or that there were some 
, means whereby defts. could have pre- 
i vented the injury caused by the lime. — 

; Shaw v. Great 8. & W. Ry. Co. (1881) 
8L. R.Ir. 10; 15 I. L. T. ,lo. 115.— IR. 
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Sect . 2. — Under statute: Sub- sects, 2, 3, 4 

a carrier ... & for any other extraordinary ser- 
vices performed ” by defts. Pltf. sent cattle by 
defts.’ line : — Held : defts. could not require pltf. 
to pay the cost properly incurred by defts. under 
the Ord. in Council in cleansing the truck in which 
the cattle were sent, as the cleansing was not a ser- 
vice done for pltf. individually as distinguished from 
the rest of the public. — Cox v. Great Eastern 
Ry. Co. (1869), L. R. 4 C. P. 181 ; 38 L. J. C. P. 
151. 

689. Ship — Disinfection of part insufficient.] — 

Held : in cattle-carrying vessels the Ords. in Council 
under Contagious Diseases (Animals) Act, 1878 
(c. 74), required the whole vessel to be disinfected, 
& not merely those parts with which cattle were 
in contact wliile carried. — I smay, Imrie & Co. v. 
BLAKE (1892), 66 L. T. 530; 56 J. P. 486; 8 
T. L. R. 277 ; 7 Asp. M. L. C. 189. 

690. Sheep dipping —Approved dip —Date of 
dipping.] — IJndor Sheep Dipping (North of England) 
Ord. of 1 906, it became the duty of deft, to dip 
certain sheep in an approved sheep dip between 
Sept. 15 & Sept. 30, 1906. Deft, in fact dipped the 
sheep, but not in a dip approved by the Board of 
Agriculture, on Sept. 26. lie was thereupon con- 
victed before justices under the Ord. for not dipping 
the sheep on Sept. 26 in an approved sheep dip : — 
Held : inasmuch as deft, was under no duty to dip 
the sheep on Sept. 26, the particular day stated, 
but had until Sept. 30 to dip them in an approved 
dip, the conviction disclosed no offence known to 
the law & was bad. — Bingley v. Quest (1907), 97 
L. T. 394 ; 71 J. P. 443 ; 21 Cox, O. C. 505 ; 5 
L. G. R. 938. 


Sub-sect. 3.— Importation of Diseased 

Animals. 

691. Provision of proper pens — Jurisdiction of 
justices at port of arrival.}-— Sheep were carried 
upon the deck of a vessel from Ireland to Wales 
without being divided into pens as required by 
an Ord. in Council : — Held : although Contagious 
Diseases (Animals) Act, 1869 (c. 70), did not 
extend to Ireland, this was a continuing offence, 
punishable in Wales, & Welsh justices had juris- 
diction to entertain proceedings for a penalty under 
the above Act & against the master of the vessel.— 
Muir v. Hore (1877), 47 L. J. M. C. 17 ; 37 L. T. 
315 ; 41 J. P. 471. 

592 . Liability of shipowner for lack of 

instructions to master.] — Resps. were summoned 


for carrying cattle from Buenos Ayres to Birken- 
head in their vessel, which was not fitted with pens 
which conformed to the requirements of Foreign 
Animals Ord., 1895. Resps., who knew that tne 
vessel was not so fitted, instructed the master to 
ship cattle if an opportunity arose, but they gave 
him no instructions to have pens properly fitted. 
Resps. were convicted, but upon appeal to quarter 
sessions the conviction was reversed : — Held : 
(1) the absence of instructions from resps. to the 
master to have the pons properly fitted might or 
might not make the resps. liaole, according to sur- 
rounding circumstances ; (2) this was a question of 
fact, & there was no appeal from the recorder’s 
decision upon it. — Hindustan S.S. Co. v. Birken- 
head JJ. & Pocock (1897), 61 J. P. Jo. 708. 

693. Animal “ brought from a port ” — Slaugh- 
tered on board ship.] — Foreign Animals Ord., 1910, 
art. 2, made under Diseases of Animals Act, 1894 
(c. 57), s. 30 (1), provided that it was unlawful, 
without a licence from the Board of Agriculture & 
Fisheries, “ to bring into a port in Great Britain 
any cattle, sheep, goats or swine brought from a port 
in a scheduled country.” The schedule provided 
that France should be a country to which the Ord. 
should apply. Resp., the master of a steamer, on 
a voyage homeward from the East, put into the 
ort of Marseilles in France with a live sheep on 
oard, but the sheep was not landed at Marseilles. 
The steamer subsequently arrived in the port- of 
London with the live sheep still on board. The 
sheep was not landed in London, but was slaugh- 
tered on board for food. No licence had been 
given by the Board of Agriculture & Fisheries in 
respect of the sheep : — Held : resp. had not com- 
mitted an offence against the above art., as the 
sheep was not brought from the port, of Marseilles 
within the above art. — Glover v, Robertson 
(1912). 106 L. T. 118 ; 76 .T. P. 135 ; 22 Cox, C. C. 
692 ; 10 L. G. R. 230. 


Sub-seot. 4. — Slaughter of Diseased Animals 

and Compensation. 

694. Foreign animals — Not slaughtered in pur- 
suance of statutory provisions. }— Under Con- 
tagious Diseases (Animals) Act, 1869 (c. 70), no 
compensation is payable by local authorities in 
respect of foreign animals slaughtered after their 
arrival, but before being landed at a British port ; 
for compensation is only payable where animals 
have been slaughtered in pursuance of the Act, & 


600 i. Sheep dipping — Who may pro- 
secute.] — A county council may pro- 
secute, under Sheep Dipping (Ireland) 
Ord., 1907, for offences against Diseases 
of Animals Acts. 3894 to 1903. — Cork 
C. C. r. Harte (1907), 41 I. L. T. 206. — 
IR. 

PART XI. SECT. 2, SUB-SECT. 3. 

691 i. Provision of proper pens. ] — The 
owners of a steamship were charged 
with a contravention of Diseases of 
Animals Act, 1894 (c. 57), & an Ord. of 
t.he Board of Agriculture issued there- 
under. It was proved that the mat/C of 
the steamship had placed certain sheep 
in a hold of the ship where there were 
no battens, because, in Ills opinion, it 
was for the advantage of the sheep, in 
the circumstances, that they should be 
so placed : — Held : the accused had 
failed to establish a lawful excuse 
within the above Act. — Howman v. 
Orknky Steam Navigation Co., Ltd. 

£cot } ' 1 K 05 ; 36 Sc * L * R ' 325 -— 

691 ii. Right to recover damages 

jor loss. ] — A s.s. co. contracted to carry 


a number of shoep under conditions ex- 
cluding liability for any act, neglect, or 
mistake in judgment of themselves or 
their servants. On the voyage the shoe!) 
were seriously overcrowded in breach 
of Board of Trade regulations, Sc soveral 
were killed : — Held .* tho owners could 
not recover for the loss bocauRO (a) even 
if wilful misconduct did not fall within 
the condition, no such misconduct had 
| been proved, & (6) tho Board of Trade 
| regulations were directed only to pre- 
venting the spread of disease, or per- 
J haps to preventing cruelty to the sheep, 
Sc neithor they nor Diseases of Animals 
Act, 1894 (c. 57), upon which they wore 
founded, could be construed as giving 
the owner any right to recover damages 
for his loss, as that was no part of their 
policy. — M'Allistkr v. Ayr Steam 
Shipping Co., Ltd. (1910), 41 I. L. T. 
106. — IR. 

PART XI. SECT. 2, SUB-SECT. 4. 

b. Power of local authority to with- 
hold compensation — Contagious Diseases 
{ Animals ) Act, 1878 (c. 74), s. 30 (7>. 1 — 
To justify a local authority in with- 


holding compensation for an animal 
slaughtered it is necessary that they 
should ascertain Sc determine that the 
offence has been committed, Sc * that 
such determination should he recorded 
in the minutes, Sc it is not necessary 
that tho outbreak of disease should be 
traceable to the offence. 

In an action against a local authority, 
by the owner of cattle slaughtered by 
their order, for compensation, the local 
authority founded on a minute of meet- 
ing after the dale of the action, in which 
they stated their opinion “ that the 
pursuer had not adducted any reason 
to induce the authority to pay com- 
pensation for these animals in regard 
to which it is alleged that an offence 
had been committed,” & resolved to 
withhold compensation, & pleaded that 
tho jurisdiction of tho ct. was excluded. 
The Ct., in respect that the minute 
did not state that defenders had ascer- 
tained & determined that the offences 
had been committed, adjourned the 
case to allow them to supply this defect 
in their determination, & on a subse- 
quent minute of meeting being pro- 
duced, setting forth a finding by them 
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the Act does not authorise local authorities to order 
such animals to be slaughtered. — Nissler t>. Hull 
Corpn. (1880), 5 Q. B. D. 325 ; 49 L. J. Q. B. 501 ; 
42 L. T. 894 ; 44 J. P. 064 ; 28 W. R. 700. 

Annotation : — Reid. The Suevio, [19081 P. 292. 


Sub-sect. 5. — Local Authorities. 

695. Expenses — Cattle plague rate — Borough in- 
cluded in county rate — Validity.]— On an appeal 
against an assessment to a cattle plague rate 
purporting to be in the nature of, & levied in all 
respects in the same manner as, a county rate, & 
as provided by Cattle Diseases Prevention Acts of 
1866 (cc. 2, 4, 15, 110), it was proved that the rate 
was levied upon a township situate within & form- 
ing part of the borough of S., a borough within 
Municipal Corpns. Act, 1835 (c. 76), but assessed 
to Sc paying its proportion of the county rate, & 
that no steps had been taken to annex the borough 
to the local authority of the county for the pur- 
poses of the Ord. in Council of Mar. 24, 1866, but 
that on the contrary the corpn. of the borough 
had, in pursuance of such Ord., formed themselves 
into a separate local authority & appointed an 
inspector, whose fees had from time to time been 
paid out of the borough fund : — Held : the rate 
was good & valid, notwithstanding that the result 
of the rate was that the borough of S. was rated 
twice over, the question whether the rate was 
excessive or not being a question for the quarter 
sessions, & not one winch rendered the rate 
altogether bad. — Brigiitside Bierlow Over- 
seers v. West Riding JJ. (1867), 31 ,T. P. Jo. 
388. 

696. — — Recovery of.] -An action was brought 

in act-y. ct. in which “ M., the inspector appointed 
by the local authority for the county of H., under 
Contagious Diseases (Animals) Act, 1869 (c. 70),” 
was pltf., & S. deft. ; in the particulars the local 
authority claimed £4 10s. for the hire of a meadow 
for twenty-six days, Ac the keep & other expenses 
of certain animals seized under the above Act. 
Deft, had been summoned before justices for ex- 
posing the animals which were affected with a con- 
tagious disease, but the information was dismissed, 
on the ground that deft, had not knowledge of 
it: — Held: (1) the local authority, though not a 
corpn., could sue for the expenses in their own 
name ; (2) the expenses were recoverable inde- 

pendently of whether the owner was convicted or 
not. — Mills v. Scott (1873), L. R. 8 Q. B. 496 ; 
42 L. J. Q. B. 234 ; 29 L. T. 96 ; 37 J. P. 807 ; 
21 W. R. 915. 

697. From county council — Limita- 

tion of time for suing.] — The justices of a county, 
as the local authority for the county, neglected 
between the years 1869 & 1878 to recoup to pltfs., 
as the local authority for a borough within the 
county, the proportionate amount contributed by 
the borough to the expenses incurred by the local 
authority of the county in carrying out Con- 
tagious Diseases (Animals) Act, 1869 (c. 70), which 
they were bound to repay under s. 97 of that Act. 
After the passing of Local Government Act, 1888 
(c. 41), pltfs. sued defts., as successors of the local 
authority for the county, to recover the sums 


which should have been recouped : — Held : the 
only remedy against the justices would have been 
by mandamus to them to pay the amounts claimed 
out of moneys in their hands, or to levy a rate for 
the purpose, &, as Local Government Act, 1888, 
vested in the county council the property of the 
justices for the county subject to the same condi- 
tions Sc restrictions as if the Act had not been 
passed, defts. were not liable in the action ; 
(2) if any action would lie, it would be an action on 
the case, & not an action for debt on a stat., & 
Stat. Limitations was a bar to the claim.— Salford 
Corpn. v . Lancashire County Council (1890), 
25 Q. B. D. 384 ; 59 L. J. Q. B. 576 ; 63 L. T. 409 ; 
55 J. P. 85 ; 38 W. R. 661 ; 6 T. L. R. 362, C. A. 

Annotation: — Consd. Bootle -cum-Linoerc Corpn. r. Lan- 
cashire County Council (1890), 60 L. J. Q. B. 323, C. A. 

698. Of burial of frozen carcases 
washed ashore — Diseases of Animals Act, 1894 

(C. 57), s. 46.] — A vessel carrying a cargo of frozen 
meat ran ashore, & some of the carcases were 
washed ashore & by direction of the Board of 
Trade were buried by the Receiver of Wrecks. The 
Receiver of Wrecks demanded from & was paid 
by the county council the expenses he had incurred, 
& the county council then demanded them from 
the owners of the vessel. In an action to recover 
the amount of the expenses against the owners of 
the vessel : — Held : the expenses were recoverable 
from the owners of the vessel, as the above sect, 
did not refer only to diseased carcases or to 
carcases of animals shipped alive. — The Sukvic, 
[1908] P. 292 ; 77 L. J. P. 152 ; 99 L. T. 474 ; 72 
J. P. 407 ; 24 T. L. R. 699; 11 Asp. M. L. C. 149; 
6 L. G. R. 946. 

Annotation: — Mentd. The Olympic, {1913] P. 92, (\ A. 

699. Delegation of powers — By executive com- 
mittee to local sub-committee — Validity of order.]— 

The duly appointed executive committee of a 
county council (which, by virtue of Local Govern- 
ment Act, 1888 (c. 41), was the local authority for 
the purpose of Contagious Diseases (Animals) Acts) 
made an order delegating to local sub-committees 
its powers under those Acts & Rabies Ord., 1887. 
Subsequent to such delegation the executive com- 
mittee, without expressly revoking the delega- 
tion, issued' certain regulations under Rabies 
Ord., 1887, as to the muzzling of dogs & keeping 
them under control ; no regulations under Rabies 
Ord., 1887, had been issued by the local sub- 
committee : — Held: (1) the delegation was not 
equivalent to a resignation by the executive com- 
mittee of its own powers, & the delegated autho- 
rity was subject to resumption at any time ; 
(2) the regulations were valid. — Huth v. Clarke 
(1890), 25 Q. B. D. 391 ; 59 L. J. Q. B. 559 ; 63 L. T. 
348 ; 55 J. P. 86 ; 38 W. R. 655 ; 6 T. L. R. 373. 

700. Negligence of inspector — Liability of local 
authority.}— Local aut horities : — Held : not liable, 
for the negligence of an inspector appointed by 
them under Diseases of Animals Act, 1894 (c. 57), 
where the alleged negligence was in respect of 
his having, whilst acting under Sheep-Scab Ord., 

1 898, seized Sc detained in a market sheep suspected 
of sheep- scab. — St anbury v. Exeter Corpn., 
[1905] 2 K. B. 838 ; 75 L. J. K. B. 28 ; 93 L. T. 
795 ; 70 J. P. 11 ; 54 W. R. 247 ; 22 T. L. R. 3 ; 

4 L. G. R. 57. 


that the oilenoea had been committed 
& their resolution to withhold com- 
pensation, the ct. sustained tho plea of 
no jurisdiction. — Calder r . Linlith- 
gow Local Authority (1890), 18 R. 
48 ; 28 Sc. L. R. 05— SCOT. 


& pi(?8 . — Mackay r. 

1 C. L. R. 483.— AUS. 
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o. “ Cattle 


Cattle Slaughtering 


Diseased Animals dfr Meat Act (No. 36 
of 1902), s. lfi.l — The word “cattle “in 
the above sect, does not. include sheep 


d. Failure to appoint inspectors ] — 
A local authority failed to appoint an 
inspector as required by Contagious 
Diseases (Animals) Act, 1878 (c. 74), 
& disease having: broken out amongst 
pltf. ‘s cattle, some of tbem died. Tho 


Davies (1904), local authority did not slaughter any 

of pltf.'s cattle, nor did they pay him 
any compensation. In an action for 
damages for failure to carry out the 

S rovisions of the above Act, so that 
\\e animals died : — Held .* pltf. could 
not maintain the action, nor an action for 
a peremptory mandamus. — Mulcahy 
v. Kilmacthomas Union Guardians 
(1886), 18 L. R. Ir. 200.— IR. 
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Animals. 


Sect 2. — Under statute: Sub-sect 0.] 

Hub-sect. 0. — Police Powers and Penalties. 

701. Exposure in public place — Glandered horse 
— Danger to human life— Form of indictment.] — 

It. v . Henson, No. 678, ante. 

702. Summary jurisdiction.} — Under Con- 

tagious Diseases (Animals) Act, 1869 (c. 70), ss. 57, 
103 : — Held : jurisdiction was impliedly given to 
justices summarily to convict in a penalty a person 
guilty of an offence under s. 57. — Cullen v. Trimble 
(1872), L. It. 7 Q. B. 416 ; 41 L. J. M. O. 132 ; 
26 L. T. 691 ; sub nom. It. v. Lancashire JJ., 
Cullen v. Trimble (1872), 20 W. R. 701. 

Annotation Refd. Johnson r. Cola jij (1875), L. R. 10 Q. 13. 

544. 

703. Removal of herd of cattle — Single offence ] — 

An Ord. in Council said it should not be lawful to 
bring or send any animal from one place to another 
after a certain date, & every person offending, for 
every such offence, should forfeit a sum not ex- 
ceeding £20. It. drove nine cows in one herd 
within a prohibited place : — Held : R. had only 
committed one offence with respect to the whole 
nine cattle, & did not incur a separate penalty for 
each cow. — Raynor v. Horne (1866), 30 J. P. 
501. 

704. Failure to notify police — Publication of 
Order in Council.] — On an information against 
applt., alleging that he had five sheep affected with 
a contagious disease & did not give notice to a 
constable, as required by an Ord. in Council, it was 
proved that applt. had five sheep so affected : — 
Held : (1 ) there was primd facie- evidence on which 
applt. might be convicted of the offence charged, 
& it lay on him to show if he could that he had 
given notice to a police constable ; (2) whether 
publication of the Ord. in Council was necessary to 
its validity or not, the production of a copy 
purporting to be printed by the Govt, printers 


was primd facie evidence of the Ord. under 
Documentary Evidence Act, 1868 (c. 37), s. 2 ; 
(3) no penalty being imposed by the Ord. & the 
offence being with respect to more than four 
animals, the justices had power, under s. 103, to 
inflict a penalty of £20 or £5 for each animal. 
Semble : publication was not necessary to the 
validity of the Ord. — Huggins v. Ward (1873), 
L. 11. 8 Q. B. 521 ; 29 L. T. 33 ; 37 J. P. 405 ; 21 
W. 11. 914. 

705. Proof of scienter.] — An Ord. in Council 

made under the authority of Contagious Diseases 
(Animals) Act, 1869, provided that any person in 
charge or possession of a diseased animal should give 
notice to a police constable of the fact of the 
animal being so affected : — Held : before a person 
could be convicted before a magistrate for a breach 
of the above enactment, it was necessary to prove 
that the accused was aware that the animal was 
suffering from a contagious disorder. — Nichols 
(Nioholls) v. Hall (1873), L. R. 8 C. P. 322 ; 42 
L. J. 31. C. 105 ; 28 L. T. 473 ; 37 J. P. 424 ; 21 
W. R. 579. 

Annotation : — Consd. Dickenson r. Fletcher (1873), L. It. 

9 <\ P. 1. Refd. Sherras v. Dc Rutzen, (18951 1 Q. li. 

918. 

706. Conviction for driving diseased ani- 

mals — Res judicata — Burden of proof.]— C. was 

convicted by county justices of driving diseased 
animals contrary to an Ord. in Council. A further 
charge was preferred against him before the 
borough justices of failing to give notice to the 
borough police in respect of the same animals 
under the sect.: — Held: (1) the first conviction 
was no bar to the proceedings on the second 
charge, the offences being different ; (2) the 

burden of proof t>f guilty knowledge lay upon the 
prosecution & had not been discharged, & the 
charge was properly dismissed on that ground. 

R, r. Coulman (1883), 48 J. P. 8. 


PART XI. SECT. 2, SUB-SECT. 6, 

e. Exposure for sale of diseased 
animal.] — Thu word ** animal " in Cattle 
Slaughtering & Diseased Animals & 
Meat Act, 1902 (No. 30), b. 47, by which 
it is an offence to sell, or consign, or 
expose for sale any diseased animal, 
means a living & not a dead animal. 
Costs were allowed against a public 
officer, where it appeared that, at the 
time the proceedings were instituted, the 
complainant had no reasonable ground 
for believing that an offence had been 
committed — Ex p. Lomax (1906), 0 
S. It. N. S. W. 705.— AUS. 

f. Failure to notify police — Sheep 

“ suspected of " scabs.] — Sheep -scab 
Ord. of 1905 of the Board of Agri- 
culture & Fisheries, art. 1 (1), enacts 
that “ Every person having or having 
had in his possession or under his 
charge a sheep affected with, or sus- 
pected of, sheep-scab shall with all 
practicable speed give notice of the fact 
of the sheep being so affected or 
Huspected to a constable of the police 
force for the police area wherein the 
sheep so affected or suspected is or 
was "‘.—Held: (1) in a prosecution 

for contravention of the above art., if it 
were proved that it was within the 
knowledge of the accused that a reason- 
able suspicion of sheep-scab existed, it 
waB not necessary, in order to con- 
vict, to prove that the accused him- 
self shared that suspicion ; (2) whether 
there was or was not a reasonable 
suspicion was a question of fact in each 
case, & would depend on the knowledge 
of the person suspecting the existence 
of scab, & tho comparative knowledge 
of the owner or custodier to whom 
the suspicion was communicated. — 
MacLean v . Laidlaw. [1909] 8. C. 68 ; 
4 Sc. L. R. 877 ; 2 8. L. T. 140.— SCOT. 


g. Form of complaint.] - — Held : 

in a complaint for contravention of 
Diseases of Animals Act, 1874 (c. 97), 
s. 4. (1) (5), as extended by Anthrax 
Ord., 1829, s. 10, it was sufficient to 
specify the sect, of the Act constituting 
the offence & the Ord. extending the 
Act, without libelling the particular 
sect, of the Act authorising the Ord., 
whereby the Act was extended. — 
Clarke v. Wood (1900), 37 Sc. L. K. 
929; 8 8. L. T. 118.— SCOT. 

h. JJricinff sheep without permit -- 
Scabby sheep.] — A servant, who drives 
a (lock of sheep for his employer, is 
liable to tho penalties imposed by 
Sheep Act, 1878, s. 45, unless he has a 
permit from tho inspector, if even one 
of the sheep is infected with scab, & 
this although ho holds a clean certificate 
for tho flock, is unaware of the existence 
of the disease, & is driving through 
a clean district. — Richardson r. Kn- 
derby (1882), 1 N. Z. L. li. 231. — 
N.Z. 

1. Failure to clean — Scabby sheep.] 
—When, under Sheep Act, 187 8, deft, 
is ordered to clean a flock of sheep, & 
nine months afterwards he is con- 
victed under s. 23 for having failed to 
clean the flock, he may be fined for the 
number of sheep composing the flock 
when tho information on the latter 
charge was laid, & not when tho original 
order was made. 

An information, under s. 23, that the 
deft., having been served with on order 
to clean his flock, failed to do so within 
six months, •* & has further failed to 
clean the sheep within a further period 
of three months next following such 
period of six months," when sworn by 
the sheep inspector himself, imports 
that in the opinion of the inspector the 
sheep are Infected at the time of the 


laying of the information. — M ackay «. 
Drummond (1880), 4 N. Z. L. It. 239. - 

N.Z. 

m. Conviction for keeping scabby 
sheep — Liability of purchaitr to be fur- 
ther convicted — lies juuia>rt. J — Where 
sheep are bought from an owner, who has 

j been convicted of being the owner of 
| infected sheep under Shoop Act, 1878. 
s. 23, the purchaser cannot be convicted 
under the same sect, of having the same 
sheep still infected six months after the 
former conviction. — Inclis v. It. (1885). 
i N. Z. L. It. 61.— N.Z. 

n. Seizure <£• sate on non payment 
of p c unities — Scabby sheep .] — Where a 
conviction has been recorded against 
" tho owner " of a scabby flock of sheep, 
the sheep can be seized & sold on non- 
payment of the penalties under Sheep 
Act, 1878, s. 64, as against a rntgec. 
not in possession, & although the war- 
rant of distress is not issued for more 
than ten days after tho conviction. 
Qu. : whether such a seizure would be 
good as against a bond fide purchaser or 
incumbrancer for value after the ex- 
piration of ten days from the conviction. 
— Levin v. Smart (1884), 2 N. Z. L. It. 
290.— N.Z. 

o. Evidence — Opinion of sheep in- 
spector — Scabby sheep.] — To support a 
conviction under Sheep Act, 1878, s. 23, 
it is necessary to prove that some sheep 
are actually infected. The mere non- 
existence of a clean certificate is not 
sufficient. Semble : where it is proved 
the sheep are infected, the opinion of 
the sheep inspector is final on the ques- 
tion whether reasonable efforts have 
been made to clean tho sheep.— C ook k 
v . Waciismann (1888;, 6 N. Z. L. R. 
399.— N.Z. 
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707. Evidence — Certificate of veterinary inspec- 
tor.] — H. was summoned for exposing in a public 
market pigs suffering from typhoid fever. A 
certificate of the veterinary inspector under Con- 
tagious Diseases (Animals) Act, 1878 (c. 74), s. 51, 
that the pigs were so suffering was put in by the 
prosecution. H. tendered evidence to prove that 
he did not know, & had no means of knowing, that 
the pigs were suffering from fever. The justices 
refused to receive such rebutting evidence & con- 
victed II. : — Held : the justices were wrong in 
rejecting the evidence, though what effect it might 


have was a matter for the justices to consider. — 
Harris v. Smith (1879), 44 J. P. 391. 

708. Penalties— Who may recover.]— A private 
person may prefer informations under Diseases ot 
Animals Act, 1894 (c. 57), & the Ords. made under 
that Act, for the right to enforce such Act & 
Ords. is not confined to the local authority. — 
R. v. Stkwart, Ex w. Burnham, [1899] 1 Q. B. 
300 ; 95 L. .T. M. C. 83 ; 74 L. T. 54 ; 90 J. P. 
359 ; 44 W. R. 398 ; 40 Sol. Jo. 259 ; 18 Cox, C. 0. 
232. 


707 i. Certificate of veterinary in- 

spector .) — Whero a person is charged 
before the magistrates under Contagious 
Diseases (Animals) Act, 1878 (c. 74), 
evidence is not admissible for the pur- 
pose of contradicting the fact certified, 
viz., that the animal was diseased, 
but is admissible for the purpose of 
showing that the person charged had 
no knowledge of the existence of the 
disease, & could not with reasonable 


diligence have obtained that know- 
ledge. Such absence of knowledge is a 
good defence. — Leonard v. Riouakds 
(18i)l), 25 1. L. T. 58.— IR. 

707 ii. .1 — In pursuance of 

an Ord. of the Board of Agriculture the 
inspector of a local authority, by notice 
in writing, required the owner of certain 
sheep, certified by the inspector to be 
affected with scab, to treat them with 
dipping or other remedy. In a prosecu- 


tion against the owner for failure to 
comply, the justices admitted evidence 
to prove that the sheep were not affected 
with scab, & in respect thereof held resp. 
had lawful excuse, & found the charge 
not proven : — Held : the inspector’s 
i certificate being conclusive, evidence to 
| contradict it was incompetent, & resp. 

I ought to have been convicted. — J amk- 
SON v. Dow (1898). 2 V. 24 : 37 Sc. L. II. 
1213 ; 7 8. L. T. 281.-- SCOT. 
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Agricultural Holdings ,, Agriculture. 
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Companies . . „ Companies. 
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of Land & Compen- 
sation. 
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Friendly Societies . See 
Gasworks 

Housing of Working 
Glasses 


Industrial and Provi- 
dent Societies 

Local Government 
Lunatic Asylums 


Friendly Societies. 

Gas. 

Compulsory Purchase 
of Land k Com- 
pensation ; Public 
Health k Local 
Administration. 

Industrial, Provident 
& Similar Societies. 

Local Government. 

Lunatics & Persons 
of Unsound Mind ; 
Public Health & 
Local Administra- 
tion. 


Public Health . See 

Railways . . 

Savings Banks . ,, 

Telegraphs and Tele - 
phones . . „ 

Trade Disputes . „ 

Tramways . . „ 

Waieru'orks . . 

Workmen s Compen- 
sation . . 


Public Health & 
Local Administra- 
tion. 

Carriers ; Railways 
k Canals. 

Bankers & Banking. 

Telegraphs k Tele- 
phones. 

Trade k Trade 
Unions. 

Tramways k Light 
Railways. 

Compulsory Purchase 
of Land & Compen- 
sation ; Water Sup- 
ply. 

Master k Servant. 


Note. — The Act now in force in England is Arbitration Act, 1889 (c. 49), herein 
referred to as Act of 1889. The Act repealed (inter alia ) Arbitration Act, 1698 (c. 15). 
Civil Procedure Act, 1833 (c. 42), & Common Law Procedure Act, 1854 (c. 125), herein 
referred to as Act of 1698, C. P. Act, 1833, k 0. L. P. Act, 1854, respectively. In con- 
sidering the cases set out in this title regard must be had to their date, the Act under 
which they were decided, k the effect of the subsequent Acts. ' 


Part I. — The Submission. 


Sect. 1.— IN GENERAL. 

1. Definition of arbitration.] — An arbn. is a 
reference to the decision of one or more persons, 
either with or without an umpire, of some matter 
or matters in difference between the parties. — 
Collins v. Collins (1858), 26 Beav. 306 ; 28 
L. J. Ch. 184 ; 32 L. T. O. 8. 233 ; 5 Jur. N. S. 30 ; 
7 W. R. 115 ; 53 E. R. 916. 

Annotations : — Folld. Boa v. Helsham (1806), L. R. 2 Exch. 
72. Comd. He Hopper (1807), 8 B. & S. 100; Vickers 
v. Vickers (1867), L. R. 4 Eq. 529. Distd. Thomson 
v. Anderson (1870), L. R. 9 Eq. 523. Apid. Re 
Evans, Davies Sc Caddick (1870), 22 L. T. 507 ; Re 
Dawdy (1885), 15 Q. B. D. 426, C. A. Raid. Turner v. 
Goulden (1873), L. R. 9 C. P. 57. Mentd. Do Iiosaz v. 
Anglo-Italian Bank (1869), 10 B. & S. 354 ; Re Carus- 
Wuson & Greene (1886), 56 L. J. Q. B. 530, C. A. 

2. Distinguished from proceedings in 

court. p— An arbn. -room is anything but a forum of 
confession ; & the whole difference between that 
k a ct. of justice is, that it is a tribunal chosen by 
the parties themselves ; but still, a matter comes 
as adversely before an arbitrator as before any 
other tribunal (Vaughan, B.). — Doe d. Lloyd v. 
Evans (1827), 3 C. & P. 219. 

3 . in nature of Judicial inquiry.] — Arbn. 

is a method of settling a dispute which has arisen 
between the parties. If it appears from the terms 
of the agreement by which a matter is submitted 
to a person’s decision that the intention of the 
parties was that he should hold an inquiry in the 
nature of a judicial inquiry, k hear the respective 


cases of the parties, k decide upon evidence laid 
before him, then the case is one of an arbn. — Re 
Carus- Wilson k Greene (1886), 18 Q. B. D. 7 ; 
50 L. J. Q. B. 530 ; sub nom . Re Wilson k Greene, 
Re Casterton Estates, 55 L. T. 801 ; 35 W. R. 
43 ; 3 T. L. It. 22, C. A. 

Annotations : — Apld. Re Hammond & Waterton (1890), 62 
L. T. 808 ; Ue Carpenter Sc Bristol Corpn. (1907), 71 

J. P. Jo. 340. Consd. Kennedy v. Barrow-in-Furness 
Corpn. (1909), Hudson, Bldg. Contracts, 4th cd., Vol. II., 
p. 411. 

4. Method of determining but not of 

qualifying rights of parties.] — The marginal note, 
“ Any dispute on this contract to be settled by 
arbn. here in the usual way,” is the fundamental 
submission to arbn. in this matter, k I interpret 
it thus : it in no way qualifies the rights of the 
parties under the contract, but is directed solely 
to the way in which those rights are to be deter- 
mined. I treat this as a preliminary point, but 
the litigation has, I think, arisen from a miscon- 
struction of this submission by the arbitrators, who 
have taken it as qualifying the rights of the parties 
under the contract, k n6t as relating solely to the 
mode of determination of those rights (Fletcher 
Moulton, L.J.). — Re North Western Rubber 
Co., Ltd., k HIittenbach & Co., [1908] 2 K. B. 
907 ; 78 L. J. K. B. 51 ; 99 L. T. 680, C. A. 

Annotations: — Mentd. Produce Brokers Co. v, Olympia Oil 
Sc Cake Co. (1915), 21 Com. Gas. 320, H. L. ; Olympia 
Oil Sc Cake Co. v. Produce Brokers Co. (1916), 86 L. J. 

K. B. 421, C. A. 
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Sect. 2.— REQUISITES OF VALID SUBMISSION. 

Arbitration Act , 1889, s. 27. Submission ” means 
a written agreement to submit present or future 
differences to arbitration , whether an arbitrator is 
named therein or not . 

5. At common law — Consideration for agree- 
ment.] — In assumpsit pltf. declared whereas lis et 
eontroversia had been moved between pltf., lord 
of the manor, & deft., claiming to hold certain 
lands, parcel of the manor by copy, & both parties 
submitted themselves to the arbitrament of G., 
the parties reciprocally promising each other that 
they would abide by the award, & G. awarded the 
copy to be utterly insufficient, yet deft, continued 
the possession : — Held : a good & sufficient con- 
sideration, because it was to avoid controversies & 
suits. — Cook & Songate’s Case (1588), 4 Leon. 

31 ; 74 E. R. 708. 

0. Signature of all other parties.] — 

Where, in an action by the assignees of a bkpt., 
petitioning creditor’s debt was to be proved by 
a deed of reference between himself, bkpt. & 
others their partners, of all accounts between them 
or any two of them, by an award (inter alia) of 
a separate debt of above £100, due from bkpt. to 
petitioning creditor, who was also the assignee : — 
Held : it was not sufficient to prove the execution 
of the deed by petitioning creditor & bkpt., without 
proving also the execution by the other partners 
(by whom it appeared on the face of it to have 
been also executed), for the consideration to each 
to execute his own submission was the submission 
of all the others, «fc without proof of that the arbi- 
trators had no authority to make their award 
between any of the parties. — Antram v. Ciiace 
(1812), 15 East, 209 ; 104 E. R. 823. 

7. Submission by bond — Evidence of exe- 

cution.]-— In an action upon an award, where the 
declaration averred a mutual submission of several 
persons by bond: — Held: (1) it was necessary 
that the execution by all should be proved, though 
the action was against one only ; (2) it would be 
otherwise if the action were upon the bond, & the 
bond were joint A several, for then, though the 
submission might be joint, pltfs. might declare 
upon the several bond, A the declaration would 
1 hen be satisfied by proof of the execution by deft. 
alone. — Ferrer A Rollason v. Oven (1827), 7 
B. A 0. 427 ; 1 Man. A Ry. K. B. 222 ; (3 L. J. O. S. 

K. B. 28 ; 108 E. R. 783. 

Annotation : — Distd. Adams v. Bankart (1835), 1 Gale, 48. 

8, One party bound by deed — Other by 

simple contract.] — It is no objection to a submis- 
sion to arbn., that one of the parties is bound by 
deed A the other by simple contract only. — T omlin 
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v. Fordwicii Oorpn. (1836), 2 liar. & W. 172 ; 6 
Nev. &M. K. B. 594. 

Annotation: -Mentd. Selby v. Whitbread, 11017 ] 1 K. B. 

736. 

9. — Indorsements on counsels’ briefs.] — On 

showing cause against a rule it was agreed by 
indorsements on counsels’ briefs that the matters 
should be referred to a barrister, who should be 
at liberty to certify what rule, if any, should be 
drawn up. The only written memorandum of the 
agreement of reference was the indorsements on 
counsels’ briefs. The arbitrator certified that a 
rule should be drawn up in certain terms. The 
ct. thereupon permitted a rule of reference to be 
drawn up in the terms of the indorsements, & then 
a second rule pursuant to the certificate of the 
barrister. — Brandon v. Smith (1853), Bail Ct. Cas. 
181 ; 22 L. .T. Q. B. 321 ; 1 W. R. 130. 

See f also, No. 25, post. 

10. How proved.] — A submission to arbn. 

by agreement written A attested is not sufficiently 
proved by evidence of a rule making such agree- 
ment a rule of ct. under the Act of 1698, s. 1. — 
Berney (Bernie) v. Read (1845), 1 New Pract. 
Cas. 251 ; 7 Q. B. 79 ; 14 L. J. Q. B. 247 ; 5 L. T. 
O. S. 194 ; 9 Jur. 620 ; 115 E. R. 417. 

11 . .] — Pursuant Id directions con- 

tained in an award, defts. signed an under- 
taking not to pirate pltfs.’ inventions : — Held : 
this was a sufficient recognition of the authority 
of the arbitrators, A supplied the place of a formal 
submission. — Stuart v . Nicholson (1836), 3 

Bing. N. C. 113 ; 2 Hodg. 191 ; 3 Scott, 536 ; 
6 L. J. C. P. 66 ; 132 E. R. 352. 

12. .] — An application was made e.r p. 

to make an agreement to refer to arbn. a ruJe of ct. 
The signatures of some of the parties to the agree- 
ment, were not proved by the attesting witness, 
but an affidavit was made by the solr. to the other 
parties that he had called on the attesting witness 
at the address indicated in the attestation, A that, 
he had refused to prove the execution. The agree- 
ment itself provided that either of the persons 
parties to it might apply ex p, to have it made a 
rule of ct. : — Held : in the circumstances, strict 
proof of the execution might be dispensed with. — 
Re Dierdej^’s Arbitration (1864), 4 New Rep. 
394 ; 10 L. T. 690 ; 10 Jur. N. S. 673 ; 12 W. R. 
978. 

Reference by order — Order is evidence 
of consent to abide by award.] — To an action of 
assumpsit for goods sold, etc., deft, pleaded that 
plft. had entered a plaint in a county ct. for the 
same cause of action, A that pltf. A deft, mutually 
referred the action in the county ct. A all matters in 
difference to arbn., A that the umpire afterward* 


PART I. SECT. 2. 

a. At common law — “Award” not 
necessary.] — Not using the word 
“ award ” in an agreement for submis- 
sion to arbn. does not alter the legal 
effect of the agreement or the submis- 
sion. — Ainsworth r. Cusack (1858), 
4 Nfld. L. B. 234.— NFLD. 

b. Only sinned by one party , ] — 

When an agreement to refer is signed by 
one party only : — Qu. : whether it is bad 
for lack of mutuality. — Therrtau v. 
Therriau (1858), 4 All. 48. — CAN. 

o. Oral submission.] — A sub- 

mission of private arbn. may bo valid 
though not put in writing. — Baiial 
.Singh v. Shibo Ram .Singh (1864), 
W. R. 76.— IND. 

oral submission 
Is valid. — Erbach v. Bender (1910), 14 
W. L. R. 720.— CAN. 

10 i. How proved.] — A witness to 

a deed of submission to arbn. refused to 


verify the deed by affidavit ; in the 
circumstances the deed of submission 
was made an order of ct. without such 
affidavit.— Short all t>. Moran (1840), 
2 I. L. R. 97.- IR. 

1 0 ii. — In order to sustain 

a paroi submission, there must be clear 
evidence that all the parties to it under- 
stood & intended it to operate as a 
reference. — Delap v. Foster (1854), 
James, 335. — CAN 

10 iii. .] — A declaration set 

out a submission, but contained no 
averment that defts., a oorpn., had 
contracted under their common seal to 
perform the award : — Held : it was not 
necessary specially to aver that the 
submission was by deed. — M’Clintock 
v. Londonderry Sc Coleraine Ry. Co. 
(1854), 3 I. C. L. R. 609 ; 6 Ir. Jur. 229. 
— IR. 

10 iv. .] — ntf. had per- 

formed services for a mining co. when 


a resolution was passed, whereby ho 
was requested to accompany H. to 
England & assist in negotiating the sale 
of the mines, for which he was to be 
paid for his expenses & such further sum 
as H. should consider right. H. declined 
to allow pltf. anything, & defts. refused 
to pay him anything : — Held : the 
acceptance of the resolution constituted 
an agreement by pltf. to abide by the 
decision of H. to the exclusion of any 
right of action upon a quantum meruit, 
& a verdict for pltf. for a certain amount 
should bo set aside. — Croasdaile r. 
Hall (1895), 3 B. C. R. 384 — CAN. 

e. Arbitrator must be named.] 

— By the law of .Scotland an agreement 
to refer future disputes was not binding 
unless the arbitrator was selected by 
the agreement. For this purpose the 
appointment of the person filling a 
particular office for the time being was 
not a sufficient selection. — Tanored, 
Arrol & Co. v. Steel Co. of Scotland, 
Ltd. (1890), 15 App. Cos. 125.— SCOT. 
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Sect . 2. — Requisites of valid submission .] 

made his award of & concerning the matters in 
difference, etc., & that deft, had been always 
ready & willing, etc., to perform his part of the 
award, etc. Replication, that the umpire did not 
make his award of & concerning the matters in 
difference : — Held : the allegation that pltf. & deft, 
mutually referred the action in the county ct. & 
all matters in difference was supported by proof 
of an order of reference made by the judge of the 
county ct., under the powers given him by County 
Cts. Act, 1846 (c. 95), s. 77, by consent of pltf. & 
deft. — Roper v. Levy (Levi) (1851), 7 Exch. 55 ; 
2 L. M. & P. 621 ; 21 L. J. Ex. 28 ; 18 L. T. 0. S. 
109 ; 155 E. R. 853. 

-.] — An action Tiaving been 
commenced by pltf. against deft., by a judge’s 
order made by the consent of 'the parties all matters 
in dispute were referred to arbn., & it was ordered 
by the like consent that the parties should fulfil & 
perform the award of the arbitrator, & an indorse- 
ment was made on the order under the hands of 
pltf. &- deft, that the arbitrator should have power 
to order what the parties should do to prevent a 
repetition of the injuries complained of. The arbi- 
trator ordered deft, to do certain things, & he 
having neglected to do them, pltf. brought an 
action for non-performance of the award : — Held : 
the action would lie, as the order by consent was 
evidence of an agreement between the parties to 
perform the award. — Li eves ley v. Gilmore (1866). 
L. R. 1 C. P. 570 ; Har. & Ruth. 849 ; 35 L. J. C. P. 
351 ; 15 L. T. 386 ; 12 .Tur. N. S. 874. 

Annotation : — Refd. Conolan v. Leyland (1884), 27 Ch. D. 

15. Under Statute ot Frauds — Writing neces- 
sary.] — In the course of an arbn., the parties agreed 


by parol that the arbitrator should determine as 
to a lease to be granted : — Held : such an agree- 
ment was within the above stat., & the award, 
having directed a lease to be made, could not be 
enforced. — Walters v. Morgan (1702), 2 Cox, 
Eq. Cas. 369 ; 30 E. R. 169, L. C. 

*.] — Disputes arose between land- 
lord & tenant as to the validity of a notice to quit, 
&, if the notice was good, as to compensation to be 
paid to the tenant R. for away-going crops & 
otherwise under the lease. The disputes were 
referred to arbn. by parol submission. The lease 
was granted by a trustee, S., & confirmed by H. & 
his wife, & the notice was signed only by H. & his 
wife. An award was made that there was due to 
R. from H. & his wife & 8., some or one of them, 
£471 8s. 4 d., & that sum was ordered to be paid by 
some or one of them on demand: — Held: the 
submission related to an interest in land, & required 
to be in writing under the above stat. — Rainforth 
v. Hamer (1855), 25 L. T. O. S. 247 ; 3 C. L. R. 298. 

17. Under Act of 1698 — Writing necessary.] — 
The ct. has no authority by the above Act to 
make a parol submission to an award a rule of ct., 
the Act requiring that where the parties agree that 
their submission to the award should be made a 
rule of ct., their agreement should be inserted in 
their submission or the condition of the bond or 
promise, etc. — A nsell v. Evans (1796), 7 Term 
Rep. 1 ; 101 E. R. 823. 

Annotations: — Apld. Nusserwanjee Pestanjee v. Meer 
Mynoodeen Khan Wullud Meer Sudroodeen Khan Bahu- 
door (1855), 6 Moo. Ind. App. 134, 1\ C. Men Id. R. r. 
Hardey (1850), 14 Q. B. 529. 

18. .] — A parol submission to arbn. is 

not within the above Act. v. M ills (1811), 

17 Ves. 419 ; 34 E, R. 102. 

Annotations : — Mentd. Dawson r. Sadler (1823), 1 Sim 8c St. 


15 i. Under Statute of Fronds — Writ- 
inq necessary.] — Deft, assigned lands to 
pltf. & covenanted to put him in pos- 
session on a specified date. The cove- 
nant having been broken, pltf . & deft., 
by parol, referred their differences 
respecting same to an arbitrator, who, 
by parol, awarded that pltf. should re- 
convey the land to deft., & that deft, 
should pay £100 to pltf. Pltf. tendered 
a reconveyance of the land to deft., 
which he refused to accept. & pltf. 
brought an action on the award for 
£100 : — Held : the action was not main- 
tainable, the contract between the 
parties being for an interest in land, 
which had not been reduced into writing, 
as required by Stat. Frauds. — Johnston 
r. M’Allister (1835). 1 Jo. Ex. Ir. 499. 


16 11. - - .1 — The damage sus- 
tained by pltf. in an action of debt on 
an award, in consequence of a road 
having been made through his land, is 
not such an interest in land, within 
Stat. Frauds, as to require that a sub- 
mission to arbn., to ascertain how much 
deft, should pay therefor, should be in 
writing signed by deft. — Gillandkrs v. 
Rossmore (Lord) (1835), 1 Jo. Ex. Ir. 
504. — IR. 


L Under Arbitration (Scotland) Act 
— Arbitrators not named .] — A lease of 
minerals stipulated that the tenants 
might give up the lease, on it being ascer- 
tained by arbiters that the minerals had 
become exhausted or workable only at 
an evident loss , Held : although the 
arbiters were not named, a valid obliga- 
tion was constituted to refer to arbn. 
the question whether the minerals were 
workable only at- an evident loss — 
MERRY & CUNINOHAME V. BROWN (1863), 
35 Sc. Jur. 417.— SCOT. v 




-.1— A 


policy 
did not 


provided 
not claim to 
the ground ol 


that, where the co. 
avoid Its liability on v .. v „ 

fraud or non-fulfilment of the condition 
in the policy, a difference arislnj 
between the co. 8c the insured as to thi 


amount payable should be referred to 
t ho arbn. of persons to be chosen by the 
parties : — H eld : reference to unnamed 
arbiters was valid.— C aledonian In- 

c °- v ’ Qilmour (1892), 20 R. 
(Ct. of Seas.) 13.— SCOT. 

. h. Under Civil Procedure Code 
(Act A II of 1882), a. 523 — General 
requisites.] — The agreement to refer 
must name the arbitrator or arbitrators, 
an agreement which provides for the 
future appointment or election of 
arbitrators does not fall within the 
above sect. — Fazulbhoy Mehraj.i 
Chino y v. Bombay 8c Persia Steam 
c °- (1895 >> 1 L R - 20 Bom. 

«*J4. — IND . 

k . Under Indian Arbitration Act. 
*• 4— Contract Act (IX. of 1872), a. 28.] — 
An arbn. clause in a contract amounts 
to a submission ” within Indian Arbn. 
Act., s. 4, & is valid, being covered by 
exception (1) to s. 28 of Contract Act,.— 
Ganoks Manufacturing Co. v. Indra 
Chand (1906), I. L. R. 33 Calc. 1169.— 
IND. 


n. Under Arbitration Ordinance. 
a. 5 — Parties must be ad idem .] — An 
application, under the above sect., to 
stay proceedings in an action on the 
ground that there was an agreement to 
submit the matters in dispute to arbn. 
was refused, since the parties were not, 
ad idem as to the terms of the agreement.. 
— Kerr v. Brown (1905), 1 W. L. K. 
379.— CAN. 


I. 


, ~ _■ 1 — A clause providing 

for the reference of any dispute to arbn., 
contained in a contract effected by 
means of bought & sold notes, identical 
1° terms 8c signed by the respective 
parties or their agents, constitutes a 
‘ submission ” within Arbn. Act, s. 4.— 
Ram Narain Gunga Bissen v. Lilad* 
RR Lo wjer U906), I. l. R. 33 Calc. 
1237 ; 10 C. W. N. 814.— IND. 

m. Under C. P. C., Arts. 1341, 1344— 
General requisites.] — An agreement 
that disputes which might arise between 
the parties to a contract shall be 
referred to arbitrators const! cutes a 
simple promise to arbitrate 8c is not 
an arbn. itself. In order to be valid, 
this promise must, as the arbn. itself, 
point out the names 8c capacities of the 
parties 8c the arbitrators, the object in 
litigation, 8c the time within which the 
award shall be given. — McKay v. 
Mackkdie (1897), Q. R. 11 8. C. 513.— 
CAN. 


i o. Writing necessary.] — A sub* 

j mission, not being in writing : — Held : 
not governed by the above Ordinance. — 
Krbach v. Bender (1910), 14 W. L. R. 
i 720.— CAN. 

p. Under Arbitration Act, s. 27 — 
Proviso in agreement.] — In an agreement, 
for carrying on a joint business, a board 
of management was provided, with a 
proviso that, in case the board should 
not be able to agree, the matter in 
dispute was to be referred to the arbn. 
of 8., whose decision was to be final : — 
Held : this clause contained a submis- 
sion to arbn. within the word “ sub- 
mission ** as defined in the above sect. — 
Re Fenwick 8c Port Jackson Co- 
operative SS. Co. (1897), 18 N. 8. W. 
L. R. 405.— AUS. 

q. Under Arbitration Act , 1908 — 

Clause in lease.] — A lease contained pro- 
visions for the ground-rent to be fixed 
at the commencement of each period of 
ten years by the award of two arbitra- 
tors to be chosen, ono by the landlords, 
8c the other by the tenant, or of an 
umpire to be chosen & appointed by 
them .in writing before they entered 
upon the arbn., 8c that the above Act 
should apply to the arbn. so far as 
the same was applicable : — Held : by 
virtue of the wide definition of “ sub- 
mission M in Arbn. Act Amendment Act, 
1906, which definition was incorporated 
in Arbn. Act, 1908, the reference to 
arbn. in the lease was a submission 
within the Act of 1908. — Bryant v. 
Thomson (1914), 33 N. Z. L. R. 983.— 
N.Z. 
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637 ; Nichols v. Roe (1834), 3 My. 8c K. 431 ; lie Story, 

James 8c Robinson (1837), 7 Ad. 8c El. 602. 

19. Cause depending at time ol submis- 
sion.] — Where there was a cause depending at the 
time of the submission : — Held : the case was not 
within the above Act. 

The Act is only declaratory of what the law was 
before, in cases where there was a cause depending 
in the ct. (Lord Mansfield). — Lucas d. Mark- 
ham v. Wilson (1758), 2 Burr. 701 ; 97 E. R. 522. 

Annotation: — Consd. Lonsdale r. Littledale (1794), 2 Ves. 

451. 

20. Under Common Law Procedure Act, 1854 — 
Writing necessary.] — Where parties to a deed 
covenant to refer disputes which may arise to 
arbitrators to be chosen by them, & on disputes 
arising appoint arbitrators, the submission is by 
parol, &, therefore, cannot be made a rule of ct. 
under s. 17 of the above Act. — Ex p. Glaysher 
(1864), 3 H. & 0. 442 ; 34 L. J. Ex. 41 ; 159 
E. R. 603 ; sub 7iom. Re Maitland & Glaisiier, 
Ex p. Glaisher, 11 L. T. 638. 

Annotations : — Distd. lie Newton & Hethcringlon (1865), 19 

C. B. N. S. 342 ; lie Willcox & Storkey (1886), L. R. 1 

C. 1>. 671. 

21. -.] — A lease contained a proviso 
that, in case any disputes & differences should 
arise between the parties, they should be referred 
to two arbitrators, one to be chosen by each party, 

that, if either of them should neglect to name 
an arbitrator on his part within seven days after 
notice of the appointment of an arbitrator by the 
other, the arbitrator so appointed should act for 
both ; & it was further agreed that the submis- 
sion of t he parties to the award of the arbitrators 
or arbitrator might at the instance of either party 
be made a rule of ct . Disputes having arisen, the 
lessor appointed an arbitrator in writing, & gave 
notice in writing to the lessee that he had done so : 
t he latter did not appoint an arbitrator on his part ; 
whereupon, after due notice, the arbitrator ap- 
pointed by the lessor proceeded ex p. & made an 
award : — Held : there was a submission in writing 
which could be made a rule of ct. under the Act of 
1698, A C. L. P. Act, 1854, s. 17. — Re Newton & 
Hetherington (1865), 19 C. B. N. S. 342 ; 6 New 
Rep. 235 ; 12 L. T. 633 ; 13 W. R. 863 ; 144 E. R. 
819. 

Annotation : — Consd. & Folld. lie Willcox & Storkey (186C), 

L. R. 1 C. P. 671. 

22. Reference to nominee of firm.] — By an 

agreement under seal for the transfer of a business, 
it was stipulated that “ in case any dispute should 
arise between the parties thereto concerning any 
matter relating to the business, or those presents 
or the construction thereof, such disputes should 
be referred to such member of the firm of B. & Co., 
as should be appointed by that firm to undertake 
the reference, in accordance with & subject to the 
provisions of ” the above Act. Disputes having 
arisen, B. & Co. appointed T., a member of their 
firm, to be an arbitrator, & he duly made his award : 

-Held : there was a sufficient submission in writing 
to be made a rule of ct. under s. 17 of the above 
Act . — Re Willcox & Storkey (1866), L. R. 1 
<\ P. 671. 

23. Under Act of 1889 — Bought & sold notes — 
Arbitration clause in bought note only.]— : In an 
action for the price of goods sold, the bought note 
signed by defts. contained a provision for arbn. 
in case of dispute, whilst in the sold note signed 
by pltfs. this provision was absent : — Held : there 


was no submission within the above Act, for an 
agreement to submit to arbn. must be in writing 
Sc signed by both parties as their agreement. — 
Caerleon Tinplate Co. v. Hughes (1891), 60 
L. J. Q. B. 640 ; 65 L. T. 118 ; 7 T. L. R. 619. 

Annotations : — Distd. Baker v. Yorkshire Fire & Life Assoc., 
[1892] 1 Q. B. 144. Consd. Hickman v. Kent or Romney 
Marsh Sheep-Breeders’ Assocn., [1915] 1 Ch. 881. Mentd. 
Morgan t>. Harrison (William) (1907), 76 L. J. Ch. 548, 
0. A. 

24. Insurance policy — Not signed by as- 
sured.] — An action on a fire insurance policy having 
been stayed, on the ground that the policy con- 
tained a clause that any differences arising under 
it should be referred to arbn. : — Held : the policy, 
although not signed by pltf., amounted to a sub- 
mission to arbn. within ss. 4 & 27 of the above Act, 
& the action was rightly stayed. — Baker v. York- 
shire Eire & Life Assurance Co., [1892] t Q. B. 
144 ; 61 L. J. Q. B. 838 ; 66 L. T. 161. 

Annotations : — Apld. Aitken r. Batchelor (1893), 68 L. T. 
530. Consd. Hickman v. Kent or Romney Marsh Sheep 
Breeders’ Assocn., [1915] 1 Ch. 881. Mentd. Morgan »\ 
Harrison (William), [1907] 2 Ch. 137, C. A. 

25. Indorsements on counsels’ briefs.] 

At the trial of an action terms were agreed upon 
by both sides ( inter alia) that the counterclaim be 
referred to arbn. Counsel on either side indorsed & 
signed their briefs to that effect : — Held : these 
indorsements constituted a submission to arbn. 
within s. 27 of the above Act. — Aitken v . Bache- 
lor (Batchelor) (1893), 62 L. J. Q. B. 193 ; 68 
L. T. 530 ; 9 T. L. R. 221 ; 37 Sol. Jo. 252 ; 5 R. 
218. 

26. Company’s articles of association.] — 

An article providing for the reference of disputes 
to arbn. is a sufficient submission in writing within 
ss. 4, 27 of the above Act. — Hickman v. Kent 
or Romney Marsh Sheep-Breeders* Assocn., 
[1915] 1 Ch. 881 ; 84 L. J. Ch. 688 ; 113 L. T. 159 ; 
59 Sol. Jo. 478. 

27. Under Stamp Acts — Value not certain over 

£20.] — An agreement of reference of all matters in 
difference in a cause does not require a stamp, 
when it does not appear for certain that the matter 
of the agreement is of the value of £20. — Lloyd v. 
Mansell (1850), 1 L. M. A P. 130 ; 19 L. J. Q. B. 
192. 

A nnotalion : — Mentd. Brunsdon v. Allard (1859), 28 L. J. 
Q. B. 306. 

28. Several parties on one side — One stamp 

only.] — Where several underwriters on a policy 
enter into an agreement to refer the cause to 
arbn., that agreement & the award require each 
but one stamp, there being a community of interest 
between the parties in the subject-matter, & they 
are consequently receivable in evidence. — Good- 

son v. Forbes, Goodson v. (1815), 1 Marsh. 

525 ; 6 Taunt. 171 ; 128 E. R. 999. 

Annotation : — Mentd. Ramabottom r. Davies (1839), 7 Dowl. 
173. 

29. Memorandum amounting to new sub- 

mission.] — On the fly-leaf of an arbn. bond was an 
indorsement, bearing date after the time limited 
by the bond for making the award, & stating that 
the parties within named had met that day by 
consent, on the award : — Held : this memorandum, 
being evidence of a new agreement to refer, was 
not admissible in evidence without a stamp. — 
Stephens v. Lowe, Stephens v. Strick (1832), 9 
Bing. 32 ; 2 Moo. & S. 44 ; 1 L. J. C. P. 150 ; 131 
E. R. 526. 


27 i. Under Stamp Ads — 5 <Sr 6 
WiU 4, c. 64.] — Held : 5 8c 6 Will. 4, 
c. 64, b. 1, exempting submissions to 
arbn. from stamp duty, applied as well 
to submissions entered into previous 


to the passing of the Act as to those 
entered into subsequently. — Hoon v. 
Hood (1840), 1 Craw. & D. 413.— IR. 

27 ii. 13 14 Viet. c. 97.]— An 


instrument of submission to arbn., since 
the above Act, not under seal, requires 
only a 2s. 6d. stamp. — Mahon r. Davis 
(1852), 5 Ir. Jur. 107.— IR. 
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Sect. 3.— WHAT CONSTITUTES A SUBMISSION 

TO ARBITRATION. 

Sub-sect. 1. — In General. 

30. Sale of land — Reference by order of court.] — 

Having preferred a petition to the Lords Comrs. 
for the custody of the Great Seal, showing ( inter 
alia) that he had been reported the best purchaser 
of a lot, in the particular mentioned to contain 
106 acres, at the price of £4,700, but that such lot 
did contain no more than 84 acres, & praying a 
proportionable allowance out of his purchase 
money, the petition, on coming on to be heard, 
was ordered to stand over, & it was ordered that 
defts.’ solr. should, according to his undertaking 
in ct., show to B., at such times as he should 
appoint, the land, according to the particular under 
which petitioner purchased, & B. was to certify his 
opinion. Afterwards, defts. preferred their petition 
to the Lord Chancellor setting forth ( inter alia ) that 
defts.* solr. had shown the land to B., A that he 
was ready to make his report concerning same, 
& prayed that C.’s petition might be set down to 
be heard upon B.’s report, & that same might 
be dismissed & defts. paid their costs. Both 
petitions having come on, <fc B. attended in his 
place at the bar & delivered in ct. a report in 
writing, which was offered to be read, but objected 
to : — Held : this report should be fiied as an 
award, B. being an arbitrator. — Vernon v. Wells 
(1771), Dick. 452 ; 21 E. B, 315. 

31. Reference by order of inferior court — Act of 
1698.] — An order of reference of a borough ct. of 
record expressed to be made by consent of the 
attorneys of the parties, «te containing a consent 
for making the order a rule of one of the Superior 
Ots. at Westminster, may be made a rule of that, 
superior ct. under the above Act, as an agreement 
of reference between the parties. — Harlow v. 
WiNSTANLEY (1850), 1 L. M. & T. 425 ; 19 L. J. 
Q. B. 430 ; 15 Jur. 426. 

32. Reference under 15 & 16 Viet. c. 86, s. 42, to 
surveyor for inquiry & report.] — An application was 
made to the ct. in a suit by mtgees. of a life estate, 
A the ct. made a reference under the above sect, 
to a surveyor for inquiry & report as to what trees 
might prudently be cut. Upon the surveyor’s 
report coming in, the ct. made an order directing 
timber to be cut as recommended by the report. 
On a motion by remaindermen to discharge or 
vary the order : — Held : (1 ) reports of that nature, 
although entitled to great weight, as affording 
independent testimony, could not be considered 
as awards or in any other light than as furnishing 
materials for the information & guidance of the 
ct. ; (2) the remaindermen were not bound by the 
report. — Ford v. Tynte (1864), 2 De G. J. A 
8m. 127 ; 3 New Rep. 676 ; 10 L. T. 209 ; 10 
Jur. N. 8. 429 ; 12 W. R. 613 ; 46 E. R. 323, 
L.JJ. 

Annotations : — Refd. Adamson v. Gill (1868), 17 L. T. 464 ; 

Baker v . Sebright (1879), 13 Cli. D. 179. 

33. Reference under Lands Clauses Consolidation 
Act, 1845 (c. 18) — Common Law Procedure Act, 


1854.] — A reference to arbn. under the above Act 
of 1845 is “a submission to arbn. by consent ” 
within s. 17 of the above Act of 1854. — Ex p. 
Harper (1874), L. R. 18 Eq. 539 ; 22 W. R. 942. 

Annotations: — Expld. Re Harper & G. E. Ry. Co. (1876), 
L. R. 20 Eq. 39. Mentd. Rhodes r. Airedale Drainage 
Comrs. (1876), 1 C. P. D. 402, C. A. 

34. ,] — Serrible : a submission to 

arbn. under the above Act of 1845 is not “ a sub- 
mission t-o arbn. by consent ” within s. 17 of the 
above Act of 1854. — lie Harper & G. E. Ry. Co. 
(1875). L. R. 20 Eq. 39 ; 44 L. J. Ch. 507 ; 32 
L. T. 214 ; 23 W. R. 371. 

Annotations : — Refd. Rhodes v. Airedale Drainage Comrs. 
(1876), 1 C. P. D. 402, C. A. ; Re Stoker & Morpeth Corpn. 
(1914). 84 L. J. K. B. 1169. 

See, further. Compulsory Purchase of Land & 
Compensation. 

35. Reference under Public Health Act, 1875 
(c. 55) — Common Law Procedure Act, 1854.] — The 

reference to arbn. of a question of disputed com- 
pensation, pursuant to s. 180 of the above Act of 
1875, is “a submission to arbn. by consent ” within 
the above Act of 1854. - Warburton v. Hablingden 
Local Board (1879), 48 L. J. Q. B. 451, D. C. 

Annotations : — Apld. Knowles v. Bolton Corpn., 119001 2 
Q. B. 253, C. A. Mentd. Re Gifford & Bury Town Council 
(1888), 58 L. T. 522, D. C. ; Re Veadon L. B. & Yeadon 
Waterworks Co. (1889), 41 Ch. D. 52, C. A. 

See , further , Public Health and Local Ad- 
ministration. 

36. Reference under local Act of Parliament — 

Act of 1889.}— By Bristol Corpn. Act, 1904, s. 53 
(12), it was provided that “ an> dispute or differ- 
ence arising between the corpn. & any person or 
persons, who are or may be interested in the pro- 
visions of this sect, as to the proper construction 
of such provisions, or as to the carrying out of the 
matters dealt with in this sect., or in anywise in 
connection therewith, shall be referred to the 
decision of a second person, or such other fit person 
as shall be mutually agreed upon, whose decision 
shall be final ” : — Held : the sect, constituted a 
reference to arbn., & the arbitrator had power, 
under ss. 7 (b) & 24 of the above Act of 1889, to 
state a special case for the opinion of the High Ct., 
the words “ whose decision shall be final ” not 
depriving the arbitrator of that power . — Ite 
Carpenter Bristol Corpn., [1907] 2 K. B. 617 ; 
76 L. J. K. B. 1145 ; 97 L. T. 461 ; 71 J. P. 417 ; 
23 T. L. R. 654 ; 51 Sol. Jo. 589 ; 5 L. G. R. 977, 
0. A. 

See, further , Local Government. 

See, generally , cross-references on p. 355, post . 

37. Question of costs — Reference to prothono- 

tary.] — Pltf. having succeeded in setting aside a 
nonsuit, deft, gave a cognovit for Is. damages & 
such costs as the prothonotary should think fit. 
The prothonotary having refused to allow pltf. 
the costs of the trial, the ct. declined interfering. — 
Elvin v. Drummond (1827), 4 Bing. 415 ; 1 Moo. 
& P. 88 ; 6 L. J. O. S. C. P. 31 ; 130 E. R. 
827. 


PART I. SECT. 3, SUB-SECT. 1. Divisional Ct. & the Ct. of Appeal. — to arbn. — Ritchie v . Snowball (1887), 

5 . Whether submission or not — Snetsinqer ^ Petebson (1894), 1 26 N. B. 11. 258— CAN. 

Question of fad.] — 8. & P. were engaged Cout. Dig. 146. CAN. 

in business together, & a dispute having t. Reference of boundary dispute .) — u. .] — The owners of conti - 

arisen as to the state of accounts between Pltf. having replevied lumber cut by guous farms executed a deed for the 

them, a third person was chosen to deft, on land claimed by pltf. as being purpose of settling a boundary line 

enable thorn to effect a settlement. S. witliin the bounds of a licence granted between their lands, naming a 

claimed the person so chosen was only to him by the Govt., they agreed to person to tlx the true division lie* . 
to go over the account & make a state* settle the suit, & that the ‘lines of the the ground, & agreeing to ab JdFfcCe by Ids 

ment, while 1 .contended that the whole licence should be surveyed & established decision : — Held : the agrf-***wement was a 

matter was left to him as an arbitrator : by two named surveyors, &, if they did contract binding upon tfWBhe parties to be 

—Held : whether of not there was a sub- not agree, they were to call in a third oxocuted between thenrUJh according to the 
mission to arbn. was a question of fact, surveyor, the decision of any two of terms therein exprq*i#g8ed, & was not 
as to which the Supremo Ct. of Canada them to be final : — Held : the bounds subject to the form* Tiities proscribed by 
would not, on appeal, interfere with the of pltf. ’s licence being a matter in dis- the Code of Civil Pi *ocedure relating to 
finding of the trial judge that all matters pute, the agreement That the surveyors arbns. — McGoey Leamy (1897), 27 

were submitted, affirmed as it was by a should determine it was a submission S. C. R. 545. — CA1 
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Sub- sect. 2. — Reference to Judge. 

38. Judge’s order — Not award.] — In trover by 
pltfs., as churchwardens, to recover possession of 
a book belonging to the parish, a verdict was taken 
for pltfs., subject to a special case. Upon the 
argument of the special case, the ct. directed a 
nonsuit The case was afterwards turned into a 
special verdict, &, upon the argument, it was 
agreed 44 that the judgment of the ct. below should 
stand, & the select vestry be at an end, the costs 
of both sides to be paid out of the parish funds.” 
This agreement was embodied in a judge’s order, 
which was afterwards made a rule of ct. Diffi- 
culties arising in carrying out this order, the ct. 
of error awarded a venire de novo ; &, upon the 
cause again coming on for trial, an order of Nisi 
Prius was drawn up, by consent, referring it to 
Williams, J. to determine the cause & all matters 
relating to it, with power to direct in what manner 
the former order (& rule thereon) was t-o be carried 
into effect. Williams, J. made an order directing 
defts. to pay to pltfs. a certain sum (the amount 
at which pltfs.’ costs had been taxed), 44 unless in 
the meantime the sum be paid to pltfs. out of the 
funds of the parish.” This last mentioned order 
having been made a rule of ct., & the money not 
having been paid, pltfs. issued an execution 
thereon under Judgments Act, 1838 (c. 110), 
s. 18 : — Held : the order of Williams, J. was not 
an award, but a judge’s order, & made with 
competent authority, but, being conditional, it 
was not one upon which an execution could at 
once issue, in pursuance of the above Act. — Gibbs 
?;. Flight (1853), 13 C. B. 803 ; 22 L. J. C. P. 256 ; 
17 Jur. 1034 ; 138 E. R. 1417. 

39. Valid award.] — Certain goods having 

been seized by the sheriff imder an execution 
against S., a third party claimed to be entitled to 
them, whereupon the sheriff obtained a rule under 
Interpleader Act, 1831 (c. 58), & brought pltf. <fe 
claimant before a judge at chambers, who decided 
that the goods belonged to claimant, & ordered the 
sheriff to deliver up possession of them to him, & 
that pltf. should pay the costs of claimant & the 
sheriff. The order was not stated on the face of 
it to have been made by consent, but was in fact 
so made. Pltf. accordingly paid the costs, pursuant 
to the order, & the sheriff gave up possession of the 
goods ; but pltf., having discovered that there was 
other property in debtor’s possession which did 
not belong to claimant, ruled the sheriff to return 
the writ, &, on his returning nulla bona , brought 
an action against him for a false return : — Held : 
although the order was bad as an order under the 
above Act, still it was binding & final between the 

arties as an award between them, the parties 
aving, by their conduct, agreed to submit the 
matter to the decision of the judge. — Harrison v. 
Wright (1845), 13 M. & W. 816 ; 2 Dow. & L. 695 ; 
14 L. J. Ex. 196 ; 153 E. R. 342, Ex. Ch. 

Annotations : — Retd. Howard v. Gossett, Gossett v. Howard 

(1847), 6 State Tr. N. S. 319 ; Dale’s Cose, Enraght’s Cose 

(1881), 6 Q. B. D. 370, C. A. 

40. Special case — Raising questions of fact — No 
appeal from decision.] — Where a special case is 
calculated & intended to raise for decision ques- 
tions of fact only, the proceedings are extra cursum 
curias , the judgment of the ct. is in the nature of 
an arbitrator’s award, & an appeal cannot be 
entertained if its competency is objected to by 


the party holding the judgment. If in these circum- 
stances the Ct. of Appeal reverses the judgment 
below, the House of Lords has no jurisdiction 
except to reverse as incompetent the judgment of 
the Ct. of Appeal. — Burgess v . Morton, [1896] 
A. C. 136 ; 65 L. J. Q. B. 321 ; 73 L. T. 713 ; 12 
T. L. R. 104, H. L. 

Annotation : — Distd. Druce v. Young, [1899] P. 84. 

41. Documents submitted by consent of both 
parties — No appeal from decision.] — Where, on a 
summons for the production of documents under 
Jud. Act, 1875 (c. 77), Ord. 31, r. 11, by the consent 
of both parties, the documents in question were 
submitted to the judge : — Held : his decision could 
not be questioned in the Ct. of Appeal. — Bustros v. 
White (1876), 1 Q. B. D. 423 ; 45 L. J. Q. B. 642 ; 
34 L. T. 835 ; 24 W. R. 721 ; 3 Char. Pr. Cas. 229. 

42. Reference to court — Extra cursum curiae — 
No appeal.] — Where in the exercise of its proper 
jurisdiction the ct. has only one course of proceed- 
ing preparatory to its decision, e.g ., the reference 
of an issue of fact to a jury, & the parties agree 
to a deviation, the decision of the issue by the ct., 
thus giving to the ct. a power which otherwise it 
would not possess, the ct. is thereby placed in the 
position of arbitrator, & no appeal will lie. — • 
Dudgeon v . Thomson (1854), 1 Macq. 714 ; 24 
L. T. O. S. 39, H. L. 

Annotations : — Gonad. & Folld. Renfrew v. Hoby (1856), 4 

W. R. 632, H. L. ; Robin v. Hoby (1850), 2 Jur. N. S. 

647, H. L. Consd. Burgess v. Morton, [1896] A. C. 136, 

H. L. 

43. -.] — Where the ct. below has 
acted as arbitrator, there is no appeal. 

In an action of declarator an issue was submitted 
to a jury whether a corpn. had, under its charter, 
levied certain dues. After some witnesses were 
examined, & had proved payments of dues, it was 
agreed to withdraw the case from the jury & 
submit it to the Ct. of Session, each party being 
entitled to raise any question of law which the 
notes & record suggested. The ct. decided that the 
levy of dues was not in virtue of the charter. From 
this judgment pursuers appealed : — Held : there 
was an incoinpetency of appeal. — Renfrew 
(Provost) v . Hoby (1856), 4 W. R. 632 ; sub nom. 
Robin v. JELoby, 2 Macq. 478 ; 2 Jur. N. S. 647, 
H. L. 

Annotation : — Consd. Burgess v. Morton, [1896] A. C. 136* 

II. L. 

44. .] — -Where proceedings are 

taken out of the ordinary cursus curice with the 
assent of the parties, all subsequent interlocutors 
in the course adopted, though pronounced ad- 
versely, are in the nature of awards, & not subject 
to appeal. 

Where in an action of declarator of right of way 
defender had consented to judgment against him 
upon issues describing the footpath claimed as 
leading 44 by or near ” a red line on a plan in 
process, & the ct. had subsequently directed an engi- 
neer to lay off the footpatn so consented to 44 in 
such a manner & such a line as to make the footpath 
least burdensome to defender”: — Held: (1) the 
ct., by so doing, had departed from the cursus 
curice ; (2) all the interlocutors following on that 
departure were extra-judicial & not appealable. — 
White v. Buccleuch (Duke) (1866), L. R. 1 Sc. & 
Div. 70, H. L. 

Annotation : — Consd. Pisan! v. A.-G. for Gibraltar (1874), 

L. R. 5 P. C. 510, P. C. 
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42 i. Reference to court — Extra cursum 
».] — The advioo given to the Govt, 
by the Ct. of Appeal on a question sub- 
mitted by virtue of 61 Viot. o. 11, is only 
an opinion which has not the foroe of a 
matter res judicata Sc is not a com- 
promise nor an arbn., as the matter is 


not referred by consent of parties, but 
solely on the initiative of the Govt. — 
Pedro de Galindez v. 8a Majesty le 
Roi (1904), Q. R. 26 S. C. 171.— CAN. 

42 ii. .] — In the course of a 

suit for recovery of possession of some 
land, the parties agreed that they should 


ask the Ct. to decide the question of 
titlo on the basis of the thakbust map 
only. The ct. decided accordingly : — 
Held : in so deciding the ct. acted as 
arbitrator, & no appeal lay from that 
decision. — Saradindu Roy v. Bhaoa- 
bati Debya Cbowdhurani (1906), 10 
C W. N. 835.— IND. 
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Arbitration. 


Sect. 3. — What constitutes a submission to arbitral 

t ion : Sub-sects. 2, 3 4, 5 & 6 ,] 

45. Reference to judge personally — No appeal 
from decision. ]-— Questions having arisen between 
the official liquidator of a co. & a mtgee., with 
whom the trustees had deposited deeds belonging 
to the co., with respect to the validity of the 
security, the parties signed an agreement that 
their nghts should be determined in a summary 
way by the judge acting in the matter of the 
winding-up : — Held : this was a submission to the 
judge personally, & no appeal could be brought to 
the Ct. of Appeal in Ch . — Re Durham County 
Permanent Benefit Building Society, Ex p. 
Wilson (1871), 7 Ch. App. 45 ; 41 L. J. Ch. 164. 

Annotation : — Reid. Law v. Garrett (1878), 8 Ch. D. 26, C. A. 


Sub-sect 3. — Reference to Counsel. 

46. Counsel — Agreement to be bound by opinion 
— Whether liable for stamp.] — A. & B. having a dis- 
pute as to the liability of B. to pay money to A., 
agreed to submit a case to a barrister, & to be 
bound by his opinion. In an action to enforce such 
payment : — Semble : the opinion was admissible 
m evidence without an award stamp. 

There is no animus arbitrandi (Denman, C.J.). 

We have all of us given opinions by which, we 
were told, the parties intended to abide. I never 
had any opinion of mine, given under such circum- 
stances, stamped. It certainly is not the practice 
(Taunton, J.). — Boyd v. Emmerson (1834), 2 
Ad. & El. 184 ; 4 Nev. & M, K. B. 99 ; 4 L. J. 
K. B. 43 ; 111 E. R. 71. 

Annotations: — Diitd. Carr v. Smith (1843), 5 Q. li. 128. 
Mentd. Chambers r. Miller (1862), 13 C. B. N. S. 125. 

47. .] — If two persons agree to 

refer a case to counsel, & to be bound by his 
opinion, if the opinion does not contain the evi- 
dence of the agreement, it is not liable to an award 
stamp. — Sybray v . White (1836), 1 M. & W. 435 ; 
2 Gale, 68 ; Tyr. & Gr. 746 ; 5 L. J. Ex. 173 ; 150 
E. R. 504. 

Annotations : — Diitd. Carr v. Smith (1843), 5 Q. B. 128. 
Mentd. Barnes «. Ward (1850), 9 C. B. 392 ; Re Williams 
v. Groucott (1863), 4 B. 8c S. 149. 


Sub-sect. 4. — Reference to Racing Stewards. 

48. Racing stewards — Disputes arising out of 
sporting events.] — It would be very strange to say 
that it is to be held that all the proceedings before 


the steward of races are to be according to the 
strict rules of law. that there is to be a point 
regularly raised before him, &Nj>arties heard upon 
it — I suppose by counsel-— & formal decision 

after the hearing. It would next be said that the 
evidence must be given upon oath. "'The truth is, 
the parties mean that the matter shall 
to the decision of the steward, & that, if he' 
in fact, that shall be final (Alderson, B.). 
bow v. Jones (1845), 14 M. & W. 193 ; 14 L. 

257 ; 5 L. T. O. S. 201 ; 153 E. R. 445. 

Annotations : — Diitd. Carr v . Martinson (1859), 1 J£. & K, 

456; Sadler v. Smith (1869), L. R. 4 6. B. 214. Reid. 

Dines v . Wolfe (1869), L. R. 2 P. C. 280, P. C. 


49. -.] — One of the conditions of a race 

was that “ all disputes should be settled by the 
stewards, whose decision should be final.” There 
were four stewards, & a dispute having arisen as 
to whether pltf.’s horse or deft.’s mare was the 
winner, three of the stewards voted in favour of 
pltf.’s horse. One of the three had betted against 
deft.’s mare: — Held : (1) the steward was not 

disqualified from acting by reason of his pecuniary 
interest in the event of the race ; (2) even assuming 
that he was, that did not annul the decision of the 
other stewards. 

This is not like the case of a judge or an arbi- 
trator : it is a reference according to certain fixed 
rules, one of which was that the stewards should 
decide all disputes, the object being to prevent 
the necessity of resorting to litigation or arbn. 
(Pollock, C.B.). — Ellis v. Hopper (1858), 3 
H. A N. 766 ; 28 L. J. Ex. 1 ; 32 L. T. (). S. 77 ; 
22 ,T. P. 724 ; 4 Jur. N. S. 1025 ; 7 W. H. 15 ; 157 
E. R. 677. 


Annotations : — Conid. Parr r. Wintoringhain (1859), 1 E.&E. 
394. ReM. Dines v. Wolfe (1869), 5 Moo. V. C. C. N. S. 
3S2, 1\ c. Mentd. Carr v. Martinson (1859), 1 E. & E. 
456. 


50. — .] — Stewards of horse races are 

not in the strict legal position of judges or arbi- 
trators ; &, where there are more than one, it is 
not necessary, to make their decision valid, that 
it should have been arrived at jointly. It need 
only be fair & final. — Parr v . Winteringham 
(Witherington) (1859), 1 E. & E. 394 ; 28 L. J. 
Q. B. 123 ; 32 L. T. O. S. 253 ; 5 Jur. N. S. 787 ; 
7 W. R. 288 ; 120 E. R. 957. 

Annotations : — Reid. Dines v. Wolfe (1869), L. Ii. 2 P. C. 
280, P. C. Mentd. Carr v. Martinson (1859), 28 L. J. y. B. 
1 26. 

See, further , Gaming & Wagering, 


Sub-sect. 5. — Reference to Foreign Tribunal. 
See Nos. 324, 329—331, post. 


45 i. Reference to judge personally — 
Effect of appeal.] — Where, with the 
acquiescence of both parties, a judge 
ordinary deviates from the cursus 
curin', he thenceforth ceases to act 
judicially & becomes an arbitrator, 
subject to no appeal. But if the party 
against whom the judge ordinary, qua 
arbitrator, decides, reclaims to the 
Inner House, & there obtains a reversal, 
be Is personally precluded from after- 
wards objecting to an appeal by his 
opponent to the House of Lords. — 
Bickktt v. Morris (1866), L. R. 1 Sc. & 
Div. 47.— SCOT. 

au Reference to county court judge .] — 
Where the interested parties agree that 
a county judge may decide the matter 
in a summary way, he is in effect 
an arbitrator, 8c no appeal lies from hi a 
decision. — Harris v. Harris (1901), 8 
B. C. R. 307.— CAN. 

b. Reference to assistant -barrister. ] — 
In cases where the assistant-barrister is 
entitled to the assistance of a jury, he 


may, with the consent of the parties, 
swoar in a lesser number of jurors than 
twelve, & such consent shall not take 
away the right of appeal ; but if the 
parties agree in referring the matters in 
dispute to an> number of persons whose 
decision is to be in the nature of an 
award, then the right of appeal is taken 
away. — M'Ghill r. Htewart (1839), 
1 Craw, & D. 261. — IR. 

PART I. SECT. 3, SUB-SECT. 3. 

46 i. Counsel — Agreement to be bound 
by opinion — No ajipeat.] — In a suit pltfs. 
8c defts. applied that a pleader might be 
appointed to ascertain who held the 
land on either Bide of the khal in dispute, 
& agreed that, If pltfs. were found in 
possession of such land, they should 
get a decree, while if first, deft, was 
found in possession the suit should be 
dismissed. Pltfs.’ suit was decreed in 
accordance with the comr.’s report. 
From this decision defts. appealed to 
the subordinate judge, who remanded 
the case to the first ct. : — Held : the 


uAivuuivuv vouu, Qt U1U UITJt'r OI 

remand passed by the subordinate judge 
was bad in law. — Bahir Das Chakra - 
varti v. Nobin Ghunder Pal (1901), 
1. L. R. 29 Calc. 306.— IND. 

PART I. SECT. 8, SUB-SECT. 6. 

e. Proceedings not changed by in- 
troduction of third valuer or umpire. ] — A 
proceeding which opens as a valuation is 
not converted into an arbn. by the intro- 
duction or action of a third valuer or 
even an umpire. — Campbell v. Irwin 
(1913), 25 O. W. R. 853 ; 5 O. W. N. 
957.— CAN. 

d. Valuation indicated by use of 
“ valuers.”] — It is 'indicative that valua- 
tion 8c not arbn. was Intended by the 
written submission to three persons 
that they are therein termed ** valuers,** 
8c that the submitting parties offered no 
evidence. Re Laidlaw 8 c Campbbll- 
ford, Lake Ontario 8 c Western Ry. 
Co. (1914), 25 O. W. R. 431 ; 5 O. W. N. 
534 ; 31 6. L. R. 209 ; 19 D. L. R. 481 : 
6 O. W. N. 196.— CAN. 
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Sub-sect. 8. — Distinction between Arbitration 

* and Valuation. 

51* Fixing price of real estate — On sale.] — The 

distinction between an arbn. & a valuation is that 
an arbn. is a reference of some matter or matters 
in difference between the parties ; but an appraise- 
ment or valuation prevents differences <te does not 
settle any which have arisen. 

Parties entered into a contract to purchase a 
brewery & plant at a price to be fixed by arbi- 
trators, who were to choose an umpire before 
entering upon the valuation. The arbitrators 
could not agree on an umpire : — Held : the ct. 
had no authority, under C. L. P. Act, 1854, ss. 1, 2, 
to appoint an umpire for such a purpose. 

Undoubtedly, as a general rule, the seller wants 
to get the highest price for his property & the 
purchaser wishes to give the lowest, & in that 
sense it may be said that an expected difference 
between the parties is to be implied in every case, 
but unless a difference has actually arisen it does 
not appear to me to be an “ arbn.” Undoubtedly, 
if two persons enter into an arrangement for the 
sale of any particular property, & try to settle the 
terms, but cannot agree, &, after dispute & dis- 
cussion respecting the price, they say, “ We will 
refer this question of price to A. B., he shall settle 
it,” & thereupon they agree that the matter shall 
be referred to his arbn., that would appear to be 
“ arbn.,” in the proper sense of the term, & 
within the Act ; but if they agree to a price to be 
fixed by another, that does not appear to me to 
be an arbn. (Romilly, M.R.). — Collins v. Col- 
lins (1858), 2(5 Beav. 80(5 ; 28 L. J. Ch. 184 ; 82 
L. T. O. 8. 238 ; 5 .Tur. N. S. 30 ; 7 W. R. 115 ; 
53 E. R. 916. 

Annotations — Apld. Bos r. Helsham (I860), L. R. 2 Kxch. 
72. Contd. lie Hopper, Barniiigham St Wrightson (1867), 
L. K. 2 Q. B. 307 ; Vickers v . Vickers (1867). L. It. 4 Eq. 
529. Expld. Do Kosaz v. Anglo -Italian Bank (1869), 10 
B. & S. 354. Apld. lie Evans, Davies & Caddick (1870), 22 
L. T. 507. Diltd. Thomson v. Anderson (1870), L. It. 9 
Kq. 523. Contd. Turner v. Goulden (1873), L. It. 9 C. I*. 
57 : lie Dawdy (1885), 15 Q. B. D. 426, C. A. ; Re Carus- 
Wilson & Greene (1886), 56 L. J. Q. B. 530, C. A. 

52. .1 — Where, in articles of agreement 

for the sale of land by A. to B., it is stipulated tliat 
the price shall be fixed by an arbitrator, & the 
agreement be made a rule of ct., the award being 
published & the agreement made a rule of ct., A. 
cannot have an attachment against B. for non- 


ayment of the price awarded, such agreement not 
emg within the Act of 1698., & A.’s only remedy 
is by action on the articles . — Re Lee & Heming- 
way (1834), 15 Q. B. 300, n. ; 3 Ncv. & M. K. B. 
860 ; 117 E. R. 474 ; sub nom . Lee v. Hemingway, 
3 L. J. K. B. 124. 

Annotations: — Diftd. Parkes v. Smith (1850), 15 Q. B. 297. 

Contd. & Apld. Collins r. Collins (1858), 26 Beav. 306. 

53. -.] — A contract for the sale of an 
estate provided that the timber should be taken at a 
valuation, each party to appoint his own valuer, 
& that the parties should, in case of difference, 
appoint an umpire : — Held : the umpire was 
merely a valuer substituted for other valuers, & 
not an arbitrator. 

If a person is appointed to determine a certain 
matter, such as the price of goods, not for the 
purpose of settling a dispute which has arisen, but 
of preventing any dispute, this is not an arbn. 
(per Cur.). — Re Carus- Wilson & Greene (1880), 
18 Q. B. D. 7 ; 50 L. J. Q. B. 530 ; sub nom. Re 
Wilson & Greene, Re Casterton Estates, 55 
L. T. 804 ; 35 W. R. 43 ; 3 T. L. R. 22, C. A. . 

Annotations : — Consd & Apld. lie Hammond & Water ton 

(1890), 62 L. T. 808, D. C. Apld. Re Carpenter Sc Bristol 

Corpn. (1907), 71 J. P. 417, C. A. Bad- Kennedy v. 

Barrow-in-Furness Corpn. (1909), Hudson, Bldg. Contracts, 

4th ed., Vol. II., p. 411. 

54. Fixing value of shares — In absence of agree- 
ment.]— By an agreement relating to shares in a co. 
it was provided that the value of the shares should, 
in the absence of agreement, be determined by two 
valuers, one to be appointed by each party, & in 
case they differed by an umpire, to be appointed 
by the valuers, in pursuance of & in accordance 
with the Act of 1889 : — Held: (1) a valuer was 
not made an arbitrator by calling him so, or vice 
versa ; (2) the procedure intended was an arbn. — 
Taylor v. Yielding (1912), 56 Sol. Jo. 253. 

55. Fixing price of business assets.] — A. & B., 
being in partnership as distillers, agreed that B. 
should buy out A., but if, during A.’s life, B. 
should be desirous of retiring, A. was to have an 
option of repurchase, & the business assets were 
to be valued “ in the usual way ” by two valuers, 
one to be named by A., & the other by B., or by 
the umpire of tfce two valuers. B. gave notice of 
his intention to retire, whereupon A. gave notice 
of his intention to repurchase. Two valuers were 
appointed, but B. then refused to allow his valuer 


51 i. Fixing price of real estate — On 
resumption by Crown.] — By deed of 
grant, certain lands were vested by the 
Crown in trustees. The doed provided 
that tiie Crown might resume any part 
of the land for any public purpose, St 
tliat, on resumption, the value of the 
land so required should be paid by the 
Govt, to the party entitled thereto at a 
valuation fixed by arbitrators. The 
Crown gave notice of intention to resume 
a portion of the land- An arbitrator was 
appointed by the trustees St one was 
appointed by the Crown. These arbi- 
trators appointed an umpire. After 
hearing evidence the arbitrators were 
unable to agree & the umpire, by a 
document, which he called an award, 
awarded £3,835 as the valuation of the 
land : — Held, : the proceedings were 
proceedings to determine a valuation, 
& not an arbn . — Re It. & Acclimatisa- 
tion Society of Queensland (1912), 
8. R. Q. 10.— AUS, 

f. Fixing value of buildings at 
expiry of building lease.] — A building 
lease contained a covenant that at the 
expiration of the lease the buildings on 
the premises should be valued by dis- 
interested persons : — Held : the valua- 
tion provided for was not an arbn., 
but a mere appraisement. — Gilbert 
v. Smith (1878), 2 P. St B. 211. — 
CAN. 


g. Assessment of sums due muter 
building contract. J — Pltf. entered into a 
contract with a society to erect a build- 
ing within a specified time, for a certain 
sum, St the society, if dissatisfied with 
the progress of the work, was autho- 
rised to complete the building, & charge 
the expense to pltf. The society took 
possession, & proceeded with the un- 
finished work. It was agreed that the 
unfinished work should be estimated by 
two mechanics, St that from the sum 
determined by them as necessary for 
that purpose the society should deduct 
a certain sum, & charge the balance to 
pltf. : — Held : the estimate of the un- 
finished work was not an award in the 
legal sense of the word, but a mere 
valuation or appraisement. - — Hodge 
r. Reid (1871). N. B. Dig. 308.— 
CAN. 

h. .1 — By an agreement be- 

tween L. & a building committee L. 
was to forego all right to compensation 
except under the agreement. E. was 
to inspect & value the work done, St if 
not according to plans L. was to rectify 
same. E. was to value the building in 
its then condition, St his award was to be 
final ; he was also to value material on 
the ground, which was to be paid for at 
original cost : — Held : the agreement 
was that a price to be fixed by E. was 
to be paid for L/s work, St E. was not 


an arbitrator . — Re Langman St Martin 
(1882), 46 U. C. R. 569.— CAN. 

k. Assessing fire loss .] — By a policy 
a co. reserved the power of having the 
loss submitted to arbitrators : — Held : 
the arbn. intended by the condition was 
not merely a valuation. — McInnks v. 
Western Insurance Co. (1870), 5 
1\ R. 242 ; 30 U. C. R. 580.— CAN. 

l. .] — Proceedings under R. S. 

O., 1887, c. 167, s. 114 (16), for the 
ascertainment of the amount of a fire 
loss, are in the nature of an arbn. St not 
of a valuation. — Vinkbebg v. Guardian 
Fire &JLute Assurance (1891), 19 A. R. 

m. .) — A policy provided that 

differences as t o the amount of any loss 
should bo referred to the arbn. of some 
indifferent person to be agreed upon by 
both parties, or. failing such agreement, 
of two such persons, one to be chosen 
by the party claiming, St the other by 
the co. In case of disagreement between 
the arbitrators the difference was to be 
decided by an umpire to be chosen by 
the arbitrators before entering on the 
reference. The clause provided that the 
award should bo conclusive of the 
amount of the loss : — Held : the office 
of the persons to be appointed was not 
that of valuers, but that of arbitrators. — 
Re Coleman & Royal Insurance Co. 
(1905), 24 N. Z. L. R. 817.— N.Z. 
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Sect* 3. — What coiislitutes a submission to arbitra- 
tion : Sub-sect . 6 

to proceed : — Held : (1 ) this was a case of valuation 
A not arbn. ; (2) there was no contract between the 
parties which the ct. could specifically enforce 
until the valuation had taken place ; (3) where 
valuers have to adjudicate upon a point of law, 
or a point of right between the parties, arising out 
of the facts, then it ceases to be a simple valuation, 
A becomes an arbn. — Vickers v . Vickers (1867), 
L. R. 4 Eq. 529 ; 36 L. J. Ch. 946. 

Annotations ;-~Apld. Smith v. Peters (1875), L. B. 20 Ea. 
511. Conid. Loftus v. Roberts (1902), 18 T. L. R. 532, 
C. A. Refd. Richardson v. Smith (1870), 5 Ch. App. 649, n. 


56. Offer & counter-offer.] — A. & B., hav- 
ing dissolved partnership, signed an agreement by 
which, after stating that B. had offered A. £18,000 
for the purchase of his interest in the partnership 
business A assets, A that A. had declined the offer 
but was willing to accept £20,000, they agreed to 
leave it to a referee to say what sum should be 
paid by B. to A. : — Held : one party having named 
the price he was willing to give A the other party 
having named the price he was willing to receive, 
there was in the strict & proper sense of the term 
an arbn. — Thomson v. Anderson (1870), L. R. 9 
Eq. 523 ; 39 L. J. Oh. 468 ; 22 L. T. 570 ; 34 J. P. 
500 ; 18 W. R. 445. 


Annotations : — Consd. Fraser v. Ekrensporarer (1883), 12 
Q. B. D. 310, O. A. Mentd. lie Mitchell & Izard & Ceylon 
(Governor) (1888), 21 Q. B. D. 408, C. A. 


57. Whether appointee liable for negli- 

gence.] — Pltf. purchased the goodwill, stock, A 
effects of a busmess at a valuation, the amount of 
which was to be fixed by valuers, one to be ap- 
pointed on each side for that purpose, A in case of 
difference by an umpire to be chosen by the 
valuers. Pltf. employed deft, as his valuer, A deft. 
A the valuer appointed by the vendor fixed be- 
tween them the amount of valuation. In an 
action for negligence in making such valuation, by 
which the valuation of the goodwill was fixed too 
high : — Held : (1 ) deft, had not acted in the matter 
as an arbitrator, but as a valuer only ; (2) he was 
liable to his employer for negligence. — Turner v. 
Goulden (1873), L. R. 9 C. P. 57 ; 43 L. J. C. P. 60. 

Annotation : — Refd. Re Hammond & Waterton (1890). 62 
L. T. 808. 


Liability for negligence, see Nos. 791 — 796, post 

58. Share of outgoing partner & validity of 

notice of dissolution.] — The validity of a notice to 
dissolve a partnership was disputed, A it was 
agreed that that question, as well as the price to 
be paid by the continuing partners for the share 
of the outgoing partner, should be settled by two 
valuers named in the agreement or their umpire. 
One of the valuers died before the valuation was 
made, A the new valuer (appointed under protest) 
neglected to join with the other valuer in appoint- 
ing an umpire. In these circumstances, & by 
virtue of C. L. P. Act, 1854, s. 12, the ct. appointed 
an umpire to act in the matter, in case his services 
should be required . — Re Evans, Davies ACad- 
dick (1870), 22 L. T. 507 ; 18 W. R. 723. 

59. Fixing price of goods — Valuation— Effect of 
death of one party.] — Specific performance refused 
under a contract for safe at a price, to be fixed by 
arbitrators within a certain time, or if they should 
not agree to make their award within the time, 
by an umpire, also within a limited time, the con- 
struction of the contract, requiring the delivery 
of the award in writing to eacn party, being that, 
though the consequential acts, executing the con- 
veyances, etc., might be done by representatives, 
it was with reference to the terms, to be fixed by 
the award, personal to the parties, one of whom 


j died before it. Objection to an award, to be ready 
j to be delivered in writing, to the parties by a certain 
day, as not having a deed-stamp, overruled. — 
Blundell v. Brettargh (1810), 17 Ves. 232 ; 34 
E. R. 90. 

Annotations : — Distd. Pritchard v. Ovey (1820), 1 Jac. & W. 
396. Consd. MoDougaU v. Robertson (1827), 4 Bing. 
435. Distd. Brooke v . Mitchell (1840), 8 Dowl. 392. 
Apld. Morgan v. Milman (1853), 3 De G. M. & G. 24. 

60. Fixing compensation payable to outgoing 
j tenant.] — Where an agreement between an outgoing 
; A an incoming tenant was that the latter should 

! buy the hay, etc., of the former upon the farm, A 

1 that the former should allow to the latter the 
expense of repairing the gates A fences of the 
farm, A that the value of the hay, etc., A of the 
repairs should be settled by third parties : — Held : 
nothing being referred to the appraisers except the 
mere value of the goods A of the repairs, an ap- 
praisement stamp upon the written valuation was 
sufficient under 46 Geo. 3, c. 43, A an award 
stamp was not necessary. — L eeds v. Burrows 
( 1810), 12 East, 1 ; 104 E. R. 1. 

Annotations : — Consd. Collins v. Collins (1858), 26 Beav. 306. 
Refd. Boss v. Helsham (1866), 15 L. T. 481. 

61. Judicial inquiry intended.] — Where it 

is intended that, in ascertaining the value of the 
property or the amount of compensation to be 
paid, the matter shall assume the character of a 
judicial inquiry, to be conducted upon the ordinary 
principles upon which judicial inquiries are con- 
ducted, by hearing the parties A the evidence of 
their witnesses, this is an arbn. & not a mere 
valuation. 

By a clause in a farming lease, the tenant was to 
quit on the expiration of six months’ notice from 
the lessor, at any time during the term, if the 
premises or any part should be sold, each party 
to appoint a valuer, such valuers to estimate the 
compensation to be given to the tenant for deliver- 
ing up possession : — Held : the decision of the 
valuers was in the nature of an award on an arbn. 

A not a mere valuation. — Re Hopper (1867), L. R. 

2 Q. B. 367 ; 8 B. & S. 100 ; 36 L. J. Q. B. 07 ; 
35 W. R. 443 ; sub nom. Wrightson v. Hopper, 
15 L. T. 566 ; 31 J. P. 182. 

Annotations : — Apld. Turner v. Goulden (1873), L. R. 9 C. I*. 
57. Diltd. lie Bawdy (1885), 15 Q. B. D. 426, C. A. 
Consd. Re Hammond & Waterton (1890), 62 L. T. 808, 

D. C. Mentd. Moseley v. Simpson (1873), L. R. 16 Eq. 226. 

62. -.1 — An agreement between landlord A 

tenant for the letting of a farm provided that the 
tenant should be paid at the expiration of the 
tenancy the usual & customary valuation, as be- 
tween outgoing & incoming tenant, in the same 
manner as he paid on entering the premises ; A it 
was thereby mutually agreed by A between the 
parties thereto that, when any valuation of the 
covenants should be made between the tenant A 
the landlord, or his incoming tenant, the persons 
making such valuation should take into considera- 
tion the state, condition, A usage of the farm, A, if 
not left in a proper A creditable state, should 
determine what sum of money should be paid to 
the landlord as compensation therefor, A should 
deduct such sum from the amount of the valuation. 
On the expiration of the tenancy, there being no 
incoming tenant, the landlord A tenant respec- 
tively appointed a valuer. The valuers could not 
agree upon the amount of the valuation, A they 
appointed an umpire, who held a sitting A, heard 
witnesses, A then made A puulizhed An award in 
writing. The tenant, with the view of obtaining 
an order remitting the matters in dispute to the 
umpire for reconsideration, applied for an order to 
make the submission to arbn. contained in the 
agreement, together with the appointment of 
arbitrators A umpire, a rule of ct. under 0. L. 1\ 
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Act, 1854, s. 17 : — Held : the agreement did not 
contain any submission to arbn., but it provided 
only for the appointment of valuers, & it could not 
bo made a rule of ct. — Re Bawdy (1886), 15 
Q. B. D. 426, C. A. 

Annotations ; — Apld. Kennedy v. Barrow-in-Furness Corpn. 
(1909), Hudson, Bldg. Contracts, 4th ed., Vol. II., p. 411. 
Mentd. Be Hammond Sc Waterton (1890), 6 T. L. It. 302, 
D. G. 


68. Umpire to be appointed.] — The mere 

fact that an umpire is to be appointed in case the 
arbitrators are unable to agree does not constitute 
the proceedings an arbn. 

An agreement made between the purchaser of 
a close of land & the tenant, who was a nursery- 
man & market gardener, provided that the tenant 
should give up possession before the expiration of 
his lease, &> that the amount of compensation to 
be paid to him (a) in respect of such giving up 
possession, ( b ) in respect of various plants & 
shrubs taken by the purchaser, should be deter- 
mined by two named arbitrators, one of whom was 
a seedsman & the other a market gardener, & in 
case of dispute by an umpire to be appointed by 
the arbitrators. The arbitrators differed, &> the 
amount of compensation was assessed by an umpire 
appointed by them : — Held : this was a valuation, 
«fc not an award, & the tenant was not entitled to 
issue execution under s. 12 of the Act of 1889. — 
Re Hammond & Waterton (1890), 62 L. T. 808 ; 
6 T. L. R. 302, D. C. 

Annotation : — Apld. Kennedy v. Barrow-in-Furness Corpn. 
(1909), Hudson, Bldg. Contracts, 4th ed., Vol. II., p. 411. 

64. Assessing damages for misstatement in par- 
ticulars of sale — “ Existing or future difference.”] 

— At a sale by auction of premises belonging to 
defts., stated in the particulars of sale as being 
then let at a rental of £30 per annum, one of the 
conditions was that, if any mistake was made in 
the description of any of the properties offered for 
sale, or if any error whatever appeared in the par- 
ticulars of sale, such mistake or error should not an- 
nul t he sale, but a compensation in such case should 
be given, to be settled by two referees,' one to be ap- 
pointed by either party to the sale, or an umpire, 
ritfs. purchased of defts. the premises subject to 
this condition. After the conveyance had been 
executed an error in the rental stated in the par- 
ticulars was discovered : — Held : the reference 
indicated in the condition being one of the quantum 
of compensation only, was not a reference to arbn. 
of an existing or future difference within C. L. P. 
Act, 1854, s. 11, & pltfs. had no power under s. 13 
of that Act to appoint their referee as sole arbi- 
trator. — Bos i\ Helsham (1860), L. It. 2 Exch. 72 ; 
4 H. & C. 642 ; 36 L. J. Ex. 20 ; 15 L. T. 481 ; 
15 W. R. 259. 

Annotations : — Consd. Be Hopper, Barningham & Wrigktson 
(1867), L. R. 2 Q. B. 367. Apld, Be Evan#, Davies Sc 
Caddick (1870), 22 L. T. 607. Consd. Turner v. Goulden 
(1873), L. R. 9 C. P. 57 ; Be Bawdy (1885), 15 Q. B. D. 
426, G. A. Mentd. Manaon v. Thacker (1878), 7 Ck. D. 
620 ; Re Turner & Skelton (1879), 13 Ch. D. 130 ; Brett v. 
dowser (1880), 5 C. P. D. 376 ; Joliffo r. Baker (1883), 11 
Q. B. D. 255 ; Palmer v. Johnson (1884), 13 Q. B. D. 351, 
C. A. ; Eastwood v. Ashton, [1913J 2 Ch. 39. 

65. Assessing rent to be paid for real estate.] — 

An order was made in an action referring the 
question in dispute, which was the rent to be paid 
under a lease of a mill, to two persons, who had 
acted as agents of the parties, as arbitrators, & in 
case of their disagreement to a person therein 
named as umpire. The arbitrators, having dis- 


agreed, submitted the matter to the umpire. The 
latter, without giving any notice to the parties or 
their soirs., & without any witnesses being exam- 
ined before him, but having merely heard the 
statement of the two arbitrators inspected the 
premises, made his award in writing, in which he 
recited that he had “ heard, examined, & con- 
sidered the allegations, witnesses, & evidence of 
all the parties : — Held : it was evidently the inten- 
tion of the parties that they should settle the value 
& not act as formal arbitrators. 

The subject-matter of the reference is essentially 
one of valuation & opinion. The arbitrators were 
the paid agents of the parties interested, &■ it 
would be absurd to suppose that they were intended 
to sit with all the pomp of judges (James, L.J.). — 
Bottomley v . Ambler (1877), 38 L. T. 545 ; 26 
W. R. 566, 0. A. 

66. Assessing sum payable for release from 
agreement.] — W., having agreed to take a lease of 
certain premises from 0., subsequently wrote to the 
latter, stating that he was not prepared to carry 
out the agreement, & asked in effect to be released 
from it, offering to pay £50 by way of compensa- 
tion. The result of further correspondence between 
the parties was that it was agreed that the amount 
to be paid to 0. by W. by way of compensation 
for releasing him from the agreement for a lease 
should be fixed by M. M. having assessed the 
amount to be paid by W. at a certain sum, & that 
sum not having been paid, C., on the footing that 
there had been an arbn. <fc award by M. within the 
Act of 1889, applied for leave to enforce the award 
under s. 12 in the same manner as a judgment. 
The terms of the letters were relied upon by O. as 
constituting a submission to arbn. : — Held : there 
had been no submission of a dispute to arbn., but 
merely an agreement for a valuation, & the case 
did not come within s. 12 of the Act. — Re Oolman 
& Watson, [1908] 1 K. B. 47 ; 77 L. J. K. B. 121 ; 
97 E. T. 857 ; 24 T. L. R. 39 ; 52 Sol. Jo. 28, C. A. 

Annotation : — Mentd. Miller, Gibb v. Smith & Tyror, [1916] 1 

K. B. 419. 

67. Engineer’s certificate — Assessment of dam- 
ages for delay in completion.] — 1\ contracted with 
pltf. co. by deed that on the execution thereof he 
would commence building a gas-holder tank <te 
other works, the tank to be finished within three 
months from the date of the indenture, & the other 
works to be in a fit state for the tank on or before 
June 30, 1853, under a penalty, & that in default 
he would pay such liquidated damages as E., the 
co.’s engineer, should adjudge, & defts., as sureties 
for P., covenanted that he would observe & keep 
all the covenants in the deed contained on his part. 
In an action for damages awarded by E. upon 
non- completion of the works within the time 
specified, defts. pleaded (inter alia ) that, before 
adjudication by E., defts. <fc P. had revoked any 
submission to arbn. contained in the deed : — Held : 
the plea was bad, because the adjudication by E. 
was an assessment of damages merely, & not a 
judicial award respecting any matter in dispute 
between the parties. 

No judicial powers were entrusted to him. It 
was not referred to him to say whether the coven- 
ants were or were not broken, but solely to 
ascertain the reasonable compensation, assuming 
a default to have occurred (per Our). — North- 
ampton Gas Light Co. v . Parnell (1865), 15 C. B. 
630 ; 24 L. J. 0. P. 60 ; 24 L. T. O. S. 239 ; 1 Jur. 


65 i. Assessing rent to be paid for real 
estate.] — A lease provided that at ex- 
piration the lessee should have a further 
term. Sc that the amount of the rent 
should be settled by the award of three 
parties, or of the majority of them. Sc 
that the award should be made before 
the expiration of the existing term. It 

J. — VOL. H. 


was provided that the expense of the 
arbn. should be borne equally. No 
provision was made for calling witnesses, 
Sc neither party offered to procure 
witnesses or contended witnesses should 
be called : — Held : from the language of 
the agreement Sc the nature of the 
subject-matter the parties intended a 


valuation rather than an arbn. — Gray 
v. McMath (1902), 1 O. W. R. 445.— 
CAN. 

n. Assessing sum due under lease .] — 
Re Irwin & Campbell (1913), 25 
O. W. R. 172 ; 5 O. W. N. 229.— CAN. 
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Sect S . — What constitutes a submission to arbitra - 

tion: Sub-sect, 6. Sect, 4.] 

N. S. 211 ; 3 W. R, 179 ; 3 C. L. R. 409 ; 139 E. R. 
572. 

68. Certificate to have effect of award — 

“ Judge.”] — There was no arbn. clause in a con- 
tract for the construction of works, but the engineer 
was to be the exclusive judge upon all matters 
arising out of the contract, & his certificate was to 
have the force of an award : — Held : the use of 
the word “ judge ” was not conclusive, & since the 
duties of the engineer included administrative 
matters, he was not constituted an arbitrator. — 
Kennedy, Ltd. v. Barrow-in-Furness Corpn. 
(1909), Hudson, Bldg. Contracts, 4th ed., Vol. II., 
p. 411, C. A. 

Annotation : — Apld. Monro v. Bognor U. C., [19153 3 K. B. 

167, O. A. 

69. All doubts, disputes, etc.] — The speci- 

fication in a building contract provided that “ all 
doubts, disputes & differences upon any matter 
whatsoever relating to the construction, incidents 
& consequences of the specifications, schedule of 
quantities & drawings of this contract, & in regard 
to the execution of the work or otherwise, howso- 
ever arising out of or connected with this contract, 
shall be referred, to & be settled & decided by the 
engineers, with or without formal reference or 
notice to the parties, or either of them, Sc the 
certificate of the engineer under his hand shall, 
so far as it extends, be binding & conclusive on both 
parties ” : — Held : the clause was not a submission 
to arbn. within the Act of 1889. — Jowktt v. Neath 
Rural District Council (1916), 80 J. P. Jo. 207. 

See, further, Building Contracts, Engineers 
A Architects. 

70. Architect’s certificate — As to delay or un- 
satisfactory conduct.] — By a written agreement 
pltf. agreed to build four houses on land of deft., 
deft, to grant pltf. a lease when the houses were 
completed ; the architects for the time being of 
deft, were to certify as to the progress of the work, 
Sc if there should be any unnecessary delay or 
unsatisfactory conduct on the part of pltf. with 
regard to the erection of the buildings, or any 
matter or thing connected therewith (“ the fact 
of such delay or unsatisfactory conduct to be 
ascertained & decided in writing by the architects, 
against whose decision there shall be no appeal ”), 
then it should be lawful for deft, to employ other 
persons to execute the works, & to sell the buildings 
& lease the land to other persons. On application 
to make the agreement a rule of ct. under C. L. I’. 
Act, 1854, s. 17 : — Semble : the agreement 
was not a submission to arbn. — Wadsworth v. 
Smith (1871), L. R. 6 Q. B. 332 ; 40 L. J. Q. B. 
118 ; 19 W. H. 797. 

Annotation : — Distd. Chambers v. Goldthorpe* Restell v. 

Nye, [1901] 1 K. B. 624, C. A. 

71 . As to amounts payable to contractor — 

Liability for negligence.] — A building owner em- 
ployed an architect, for reward to supervise the 
erection of certain houses by a contractor. The 
building contract provided for payments on 
account of the price of the works during their pro- 
gress, & for payment of the balance after their 

70 i. Architects certificate — As to effi- 
ciency of work .] — A party having con- 
tracted to execute work according to 

E lans prepared by a professional person, 
y subsequent letter addressed to his 
employers bound himself to execute 
the work to the satisfaction of that 
person, or of such other professional 
person as the employers might appoint : 

— Held : tills was a valid reference to 
the party named, excluding proof as to 
the sufficiency of the work. — Chapman 
Sc Son v. Edinburgh Prison Board 


completion, upon certificates of the architect, Sc 
that a certificate of the architect, showing a final 
balance due or payable to the contractor, should 
be conclusive evidence of the works having been 
duly completed, Sc that the contractor was entitled 
to receive payment of the final balance : — Held 
(Romer, L.J., diss.): the architect, in ascertaining 
the amount due to the contractor Sc certifying for 
same under the contract, occupied the position 
of an arbitrator, & was not liable to an action by 
the building owner for negligence in the exercise 
of those functions. — Chambers v. Goldthorpe, 
Restell v. Nye, [1901] 1 K. B. 624 ; 70 L. J. K. B. 
482 ; 84 L. T. 444 : 49 W. R. 401 ; 17 T. L. R. 
304 ; 45 Sol. Jo. 325, C. A. 

Annotation : — Expld. Kennedy r. Barrow-iu-Fumess Corpn. 

(1909), Hudson, Bldg. Contracts, 4th cd„ Vol. II., p. 411. 

Sec, further. Building Contracts, Engineers Sc 
Architects. 

Liability for negligence, see Part II., Sect. 6, post. 

Whether decision of person appointed to adjudi- 
cate on dispute is an award for purpose of stamp 
duties.] — See Part IV., Sect. 14, post. 


Sect. 4. — WHAT MAY BE SUBJECT-MATTER OF 

A SUBMISSION. 

72. Terms of separation between husband & 
wife.] — If a bond of submission to arbn. between 
the trustee of a wife Sc her husband recite that a 
suit for separation has been instituted between the 
husband Sc wife in the Commons, & that, in order 
to put an end to any contest about, the terms of 

' the separation, it has been agreed that all matters 
! should be referred to S., & either of the parties 
! should be “ at liberty to apply to the ct. ” to make 
the “ award a rule of ct./’ such submission may be 
made a rule of the Ct . of Common Pleas under the 
Act of 1698, since many causes of action Sc suits 
in equity may arise out of the disputes stated in 
the recital. — &oilleux v. Herbst (1801), 2 Bos. Sc 
P. 444 ; 126 E. R. 1376. 

See , further. Husband Sc Wife. 

73. Disputes arising out of gaming transactions 
— Reference to Jockey Club.]-~Pltf., in 1833, gave 
a post obit security on his expectancy in a certain 
fund, payable on the death of his father, to W., 
in consideration of certain gaming debts. He 
subsequently won a larger sum of W. by bets on 
horse-racing, Sc both parties having submitted to 
the arbn. of the Jockey Club, in 1837, the stewards 
decided that one debt "should be set off against the 
other, Sc the security given up. W. refused to 
give up the security, Sc, in 1842, assigned it to C. 
for valuable consideration, who gave notice to the 
trustees of the fund. Pltf. having filed his bill to 
have the security delivered up to be cancelled : — 
Held : the submission to the arbn. of the Jockey 
Club amounted to an agreement, which could not 
be impeached under the Acts against gaming, if 
any part of the account between the parties was 
legal. — Hawker v. Wood (1853), 1 W. R. 316. 

See, further, Gaming & Wagering. 


(1841), 6 Dunl, (Ct. of Sees.) 1288.— 

SCOT. 

o. Accountant's certificate — Fixing 
balance due — No dispute .] — Parties 
agreed to refer their whole cash trans- 
actions to the decision of a referee : — 
Held : as this was not a reference of a 
pending dispute, but was intended 
merely to extricate the true state 
of accounts, death of one party did 
not terminate the reference. — C urror 
(Alexander’s Trustees) v. Kerr 


Dymook's Trustees) (1883), 10 E. 
Ct. of Sess.) 1189. — SCOT. 

PART I. SECT. 4. 

p. Differences in suit.] — Whatever 
matters parties to a suit may agree to refer 
to arbn., they can only refer such matters 
or any of suon matters as are in difference 
between them in the suit. — Tbunath 
Chowdhury v. Manick Chunder 
Doss (1870), 14 W. R. 469.— IND. 
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74. Future differences.] — Qu. : whether, if at 
the time a submission to arbn. was entered into 
no actual differences existed between the parties, 
such submission could afterwards be made a rule 
of ct. under the Act of 1698. — Lindley v, Paget 
(1848), 12 L. T. O. S. 107. 

75. .] — Action on a contract containing a 

prospective agreement that, if any difference arose, 
it should be referred ; averment, that a difference 
arose ; breach, a refusal to refer it : — Held : the 
action lay. 

The agreement to refer prospective differences 
is not illegal in itself. In Tattersall v. Groote ( 1800 ), 
2 Bos. & P. 131, it would appear that Lord Eldon 
rather inclined to think it was illegal ; but I think 
it an important principle of law that parties are 
at liberty to make what contracts they please, 
so that they stipulate to do nothing but what they 
are at liberty to do. It is clear that the parties 
may lawfully & bindingly refer ; & they may 

lawfully & bindingly agree to refer a dispute which 
has already arisen. It seems to me that they may 
lawfully & bindingly agree to refer such disputes 
when they shall arise (Erle, J.). — Livingstone 
(Livingston) v. Ralli (1855), 5 E. & B. 132 ; 24 
L. J. Q. B. 269 ; 25 L. T. O. S. 143 ; 1 Jur. N. S. 
594 ; 3 W. R. 488 ; 3 C. L. R. 1096 ; 119 E. R. 
430. 

Annotations — Consd. Scott v. Liverpool Corpn. (1857), 1 

Giff. 210 ; Pestonjee Nussurwangeo v. Manockjee (1868), 

12 Moo. Ind. App. 112, P .C. Mentd. Hodgkinson r. Fernie 

(1857), 27 L. J. C. 1*. 66 ; Hainlyn v. Talisker Distillery 

(1894), 6 R. 188, H. L. 

See, now, Arbitration Act, 1889, s. 27. 

76. Charity — Breach of trust — Leave of court to 
refer with consent of Attorney-General.] — In a suit 
by the A.-G., respecting a breach of trust as to 
property belonging to a charity, the ct. will permit 
a reference if the A.-G. consents, but not if the 
question is upon the construction of a will. — A.-G. 
v. Fea (1819), 4 Madd. 274 ; 56 E. R. 707. 

Annotation : — Mentd. A.-G. v. Fishmongers’ Co., Hulbert’s 

Charity (1837), Coop. Pr. Cus. 85. 

77. Consent of Attorney-General.] — The ct. 

will not act under an award in a charity cause 
without the consent of the A.-G., or inquiring 
whether it is for the benefit of the charity. A 
reference in a charity cause was made to a par- 
ticular person bv name, not rs arbitrator. — A.-G. 
v. Hewitt (1804), 9 Ves. 232 ; 32 E. R. 591. 

78. Validity of rate imposed by statutory 
authority.] — By an agreement the validity of a 
poor rate, & the costs of the agreement & of the 
notice of appeal & of the preparations to resist the 
appeal & all matters relating thereto, were referred 
to arbn., & an award was made, dealing with the 
rate & costs : — Held : (l) the submission & award 
were bad, inasmuch as the arbitrators had no 
authority to determine as to the validity of the 
rate, it not being by law a subject-matter capable 


of reference to arbn. ; (2) the decision as to the 
costs incurred was merely accessory to the decision 
of the principal question, & there was no sufficient 
consideration for the submission. — Thorpe 
(Thorp) v. Cole (1836), 1 M. & W. 531 ; 1 Gale, 

443 ; 5 Tyr. 1047 ; 5 L. J. Ex. 281 ; 150 E. R. 
545, Ex. Ch. 

Annotation*: — Distd. Wallis v. Day (1837), 6 L. J. Ex. 92 
Consd. Holdsworth v. Barsham (1862), 2 B. & 8. 480. 

79. Disputes involving trading with enemy.] — A 

contract for the supply by an English co. to 
German merchants or zinc concentrates contained 
a suspensory clause on certain events happening 
(war not being specified as a cause of suspension), 
& various provisions as to notices being given as 
to the payment, weighing, sampling & assaying 
the concentrates, & as to arbn. On the German 
merchants becoming alien enemies : — Held : the 
clauses of the contract, including the arbn. clause, 
all pointing to the necessity of intercourse, though 
deliveries might be suspended under the terms of 
the contract, the further performance of the 
contract became illegal. — Zinc Corpn., Ltd. r. 
Hirscii, [1916] 1 K. B. 541 ; 85 L. J. K. B. 665 ; 
114 L. T. 222 ; 32 T. L. R. 232 ; 21 Com. Cas. 273, 
C. A. 

Annotations: — Consd. Clapham 8.S. Co. r. Naamlooze 
Veunootschap Handels-en Transport-MaatschappiJVul- 
caan of Rotterdam, [19X7 J 2 K. B. 639 ; Stevenson (Hugh ) 
v. Akt. fiir Cartonnagen Industrie, [1917] I K. B. 842. 
C. A. ; Erfcel Bieber v. Rio Tin to Co., Dynamt Act. v. 
Same, Vereinigte Kbnigs & Laurahiitte Act. v. Same 
[1918] A. C. 260, H. L. ; Naylor, Benzon t*. Krainische 
Industrie Gesellschaft, 11918] 1 K. B. 331. Refd. Steven- 
son (Hugh) v. Akt. ftir Cartonnagen Industrie, [1916] 

1 K. B. 763 ; British Assocn. of Glass Bottle Manufac- 
turers v. Forster (1917), 86 L. J. Ch. 489, O. A. ; Metro- 
politan Water Board v. Dick, Kerr, [1917] 2K.B.1.C. A. : 
Orconera Iron Ore Co. v. Fried Krupp Akt. (1917), 86 
L. J. Ch. 613 ; Rio Tinto Co. v. Ertel Bieber (1917), 116 
L. T. 471 ; Voithardt Sc Hall v. Rylands (1917), 86 L. J. 
Ch. 604, C. A. ; Blackburn Bobbin Co. v. Allen, [1918] 

1 K. B. 540 ; Re Coutinho Caro, [1918] 2 Ch. 384. 

80. .] — A contract for the supply by an 

English co. to German cos. of cupreous sulphur 
ore contained a suspensory clause m the event of 
war, & an arbn. clause. On the German cos. 
becoming alien enemies : — Semble : the clause 
involved commercial intercourse with the enemy. 

Though I agree that arbn. cannot be conducted 
without intercourse, it seems to me that arbn. is 
not a necessary, nor, indeed, a usual, part of the 
performance at a time when ex hypoihesi all 
deliveries under the contract are suspended. 
There is nothing for the time being to arbitrate 
about (Lord Dunedin). — Ertel Bieber & Co. 
v. Rio Tinto Co., Dynamit Act. v. Rio Tinto 
C o., Vereinigte Konigs & Laurahutte Act. v. 
Rio Tinto Co., [1918] A. C. 260 ; 87 L. J. K. B. 
531 ; 118 L. T. 181 ; 34 T. L. R. 208, H. L. 

Annotations : — Consd. Clapham S.S. Co. v. Naamlooze 
Veunootschap Handels-en Transport Maatschappij Vul* 
caan of Rotterdam, [1917] 2 K. B. 639 ; Orconera Iron 


74 i. Future differences.] — A general 
agreement to refer future differences to 
arbn. coinrs. within Civil Procedure 
Code (Act XIV. of 1882), s. 523, may 
be filed under that sect. The sect, is 
not confined to cases iu which a dispute 
actually existing at the date of the agree- 
ment is agreed to be referred to arbn. 
— Fazulbuoy Mehrali Chenoy v. 
Bombay & Persia Steam Navigation 
Co. (1895), I. L. It. 20 Bom. 232.— 
IND. 

7411. .) — A reference of all dis- 

putes which might arise under an 
executions! contract to one of the 
parties: — Held: valid. — Buchan i\ 
Melville (1902), 4 F. (Ct. of Sees.) 620. 
—SCOT. 

r. Questions of law,] — Arbitrators 
are competent to decide matters of law. 


— Foulis v. Kinnear (1835), Ber. 26. — 

CAN. 

a , Due execution of will ,] — 

An exor., against whose application for 
probate a caveat has been entered, cannot 
submit to arbn. the question whether 
the will propounded by him was duly 
executed by the deceased. — Ghellabhai 
Atm aram v. Nandubai (1895), I. L. R. 
20 Bom. 238.— IND. 

t. Construction of will,] — 

Questions of law, Including questions as 
to the construction of a will, may be 
validly referred to arbitrators. — Souda- 
mini Ghosh v, Gopal Chandra Ghosh 
(1914), 19 C, W. N. 948.— IND. 

u. Suggested alterations in Jorm of 
will .] — An exor. cannot make a reference 
to arbn., with the avowed purpose that 


the terms of the will may be modified 
6c arrangements made for the manage- 
ment & distribution of the estate con- 
trary to the directions of testator. — 
Soudamini Guosii v. Gopad Chandra 
Ghosh (1914), 19 C. W. N. 948— IND. 

v. Appointment of guardian.] — The 
appointment of a guardian to a minor, 
not being a matter of private right as 
between parties, is not a question which 
can be settled by reference to arbn. — 
Mahadeo Prasad v. Bindksiirt Prasad 
(1908), I. L. R. 30 All. 137.— IND. 

w. Right to succeed to trusteeship .] — 
A trust for charitable purposes being a 
trust of a public character, the right to 
succeed to the trusteeship of suoh a trust 
is not a right which can be settled by 
arbn. — Muhammad Ibrahim Khan v. 
Ahmad Said Khan (1910), I. L. R. 32 
All. 503.— IND. 

Y 2 
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Arbitration. 


! . 4 . — What may he subject-matter of a submission . 
Sect. 5.) 

Ore Co. v. Fried Krupp Akt. (1017)* 86 L. J, Oh. 613. 
Apld. Naylor. Benzon v. Krainische Industrie Gesellschaft, 
[10181 2 K. B. 486, C. A. Held. Blackburn Bobbin Oo. v . 
Allen [1018] 1 K. B. 640; Naylor, Benzon v. Krainische 
Industrie Gesellschaft, [1918] 1 K. B. 331 ; Orconera 
Iron Ore Co. v . Fried Krupp Akt. (1918), 87 L. J. Oh. 
313, C. A. Mentd. County Hotel & Wine Co. v. L. & N. W. 
Ry. Co., [1918] 2 K. B. 251. 


81. Statutory reference — Matters outside statute.] 

— A submission under Lands Clauses Consolidation 
& Railways Clauses Consolidation (Scotland) Acts, 
1845 (c. 19 & c. 33), may, by consent, be made to 
embrace incidents & to import powers not included 
in a reference proceeding simply on the statutory 
clauses. Such a reference may be based on the 
Acts & on the common law, A may derive efficacy 
from both. — Caledonian Ry. Co. v . Lockhart 
(1860), 3 Macq. 808 ; 3 L. T. 65 ; 6 Jur. N. S. 1311 ; 
8 W. R. 373, U. L. 


Annotation s: — Apld. Palmer v. Mot. Ry. Co. (1862), 31 

L. J. Q. B. 269. Consd. R. v. Poulter (1887), 20 Q. B. D. 

132 ; R. v. Manloy-Smith (1893), 63 L. J. Q. B. 171. Refd. 

Ring! and v. Lowndes (1864), 17 C. B. N. 8. 514 ; Stone v. 

Yeovil Corpn. (1876), 1 C. P. D. 691. Mentd. Bagnall v. 

L. & N. W. Ry. Co. (1862), 1 H. & C. 544, Ex. Ch. ; 

Bottomley v. Ambler (1877), 38 L. T. 545, C. A. ; Holliday 

v. Wakefield Corpn., [1891] A. C. 81, H. L. 

Statutory references generally, see table of 
cross-references on p. 355, post. 

82. Dismissal of servant.] — In an action for 
wrongful dismissal, on a contract to pay salary & 
also to give a share of the profits during a certain 
time, the contract contained a clause of reference 
to arbn. of disputes relating to the construction 
of the deed or as to the accounts, the contest being 
as to the right to dismiss for neglect of duty : — 
Held : the action was not referable. — Smith v. 
Allen (1862), 3 F. & F. 156. 

Sec also Nos. 148 — 152, 307, post. 

83. Criminal matters — At common law — Indict- 
ment — Battery.] — An indictment for a battery can- 
not be referred to arbn. — Horton v. Benson 
(1675), 1 Freern. K. B. 204 ; 89 E. R. 145. 

84. Riot & assault.] — Cross bills 

of indictment for riot & assault having been pre- 
ferred against certain parties, by consent all 
matters in dispute were referred to arbn. On a 
motion by the unsuccessful parties in the arbn. to 
have the award set aside, the ct. expressed surprise 
that a criminal prosecution should have been 
submitted to arbn. — R. v. Coombs, R. v. Rant 
(1797), cited Kyd on Awards, 64. 

Annotation: — Consd. Keir v. Leoman (1844), 6 Q. B. 308. 

85. Assault.] — If a party has 

preferred an indictment for an assault, he may 
submit the adjustment of the reparation to arbn., 
as well as the costs. — Baker v . Townsend (1817), 
1 Moore, C. P. 120 ; 7 Taunt. 422 ; 129 E. R. 169. 

Annotations: — Consd. Koir v. Leoman (1846), 9 Q. B. 371 : 

R. v . Hardey (1850), 14 Q. B. 529. 

86. -.] — In all offences 
which involve damages to an injured party for 
which he may maintain an action, it is competent 
for him, notwithstanding they are also of a public 
nature, to compromise or settle his private damage 
in any way he may tliink fit. — Keir v. Leeman 
(1846), 9 Q. B. 371; 15 L. J. Q. B. 360; 7 
L. T. O. S. 347 ; 11 J. P. 38 ; 10 Jur. 742 ; 115 
E. R. 1315, Ex. Ch. 


Annotations : — Consd. Rawlings 
(1874), 43 L. J. M. C. 111. R 


r. Coal Consumers Assocn. 
eld. R. v. Blakemore (I860), 


4 Cox, C. C. .352 ; Windhill L. B. of Health v. Vint (1800), 
45 Cb. J). 351, G. A. Mentd. Goodall r. Lowndes (1844), 
6 Q. B. 464 ; R. v. Hardey (1850), 14 Q.B. 529 : Rowlands 
v. Symonds (1850), 14 J. P. 290 ; Clubb v. Hutson (1865). 
18 C B N S 414; Crooke v . Powersoourt (1868), 16 
W. R. 969 ; Whitmore v. Farley (1881). 45 L. T. 99, C. A. : 
Flower v. Sadler (1882). 10 Q, B. D. 572 ; Windhill L. B. of 
Health v. Vint (1890), 6 T. L. R. 335 ; Jones v. Merioneth* 
shire Permanent Benefit Bldg. Soo., [1891] 2 Ch. 687. 


87. Removed by certiorari into 

Queen's Bench.] — Qu. : whether an order of refer- 
ence to arbn. made upon the trial of an indictment 
removed by certiorari into Queen’s Bench is a 
nullity, upon the ground that it includes matters 
which have been made the subject of indictment. — 
Hardy v. Hartnell (1849), 18 L. J. Ch. 467 ; 
sub nom. Hardey v. Hartnell, 13 Jur. 727. 

88. Perjury & conspiracy.] — 

Two indictments, one for perjury, another for 
conspiracy, were removed into Queen’s Bench by 
certiorari. The indictment for perjury came on 
for trial at Nisi Prius , when, under the advice of 
counsel, it was agreed that no evidence should be 
tendered, a verdict of not guilty taken on both 
indictments, & that all matters in difference 
between the prosecutor & deft, should be referred 
to a barrister, the costs of the indictments, refer- 
ence & award to be in his discretion. An order 
of reference, as at Nisi Prius , in the usual form, 
was afterwards drawn up, & was made a rule of ct. 
After several meetings, deft, revoked his sub- 
mission, & took steps in a Ch. suit, which was one 
of the matters in difference so referred. On motion 
to attach him for contempt, or to set aside the 
verdict on the indictments : — Held : (1) it would 
have been illegal to refer an indictment for perjury, 
or ( semble ) for conspiracy, but the indictments 
were not referred, & the verdicts of acquittal, given 
on tho ground that no evidence was produced, 
must at all events stand s (2) there was nothing 
illegal in referring all matters in difference A at 
tho same time consenting to a verdict of acquittal, 
unless there was a corrupt agreement to stifle a 
prosecution, which in the present case did not, 
appear to be the fact. — R. v. Hardey (Hardy) 
(1850), 14 Q. B. 529; 19 L. J. Q. B. 196; 15 
L. T. O. 8. 130 ; 14 J. P. 432 ; 14 Jur. 649 ; 117 
E. R. 205. 


Annotations : — Distd. R. r. Blakemoro (I860), 14 Q. B. 544. 

Mentd. Williams v. Lewis (1857), 3 Jur. N. S. 1324 ; 

Harding v. Wickham (1861), 2 John. & H. 676. 

89. Non-repair of highway.] 

Indictment for non-repair of a public highway, 
alleging liability ratione tenurcc. The record (re- 
moved into Queen’s Bench) was made up for trial, 
but, before a jury was impanelled, the prosecutor 
& deft, agreed upon leaving the question of liability 
to reference ; & they did accordingly, by agree- 
ment of reference, submit all matters in difference 
relative to the subject matter of the indictment to 
a barrister, who was to have the same powers in 
all respects as the judge of assize at Nisi Prius 
would have had upon the trial ; & a verdict was 
to be entered according to the result of such award, 
on tho application of either party. It was agreed 
that the submission should & might be made a 
rule of ct., if the ct. should so please : — Held : 
the agreement was illegal, as referring an indict- 
ment to arbn., &, an award having been made, 
the ct. refused, on motion, to order payment of 
costs in pursuance of the award, though the sub- 
mission had been made a rule of ct. according to 
the agreement. — R. v . Bla;:emore (1850), 14 
Q. B. 544 ; 3 Car. & Kir. 97 ; 16 L. T. O. S. 233 ; 


88 I. Criminal matters — Contravention 
of liquor laws .] — A prosecution for selling 
whisky without a licence cannot be 
referred. — Re Fraser & Escott (1865), 
1 C. L. J. O. S. 324. — CAN* 


83 ii. 


Information for false pre- 


tences .] — It is illegal to refer an Informa- 
tion for false pretences to arbn. — Rc 
Meakjcr Sc Brown (1878), I. N. S. W. 
S. C. R. N. S. 59.— AUS. 


89 i. Indictment — Highway. 1 

Right to refer an indictment & 
matters in difference between pit fg 
defts. in respect of a public road, etc* 
Hungerford (Township) v. ~ 
(1886), 13 A. R. 315.— CAN. 
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4 Cox, C. C. 852 ; 14 J. P. Jo. 733 ; 117 E. R. 

210 . 


Annotations:— Mentd. R. v. Haughton (1853), 1 E. & B. 
501 ; R. v. Nether Hallam (1854), 6 Cox, 0. C. 435 ; 
Feversham v. Bmorson (1855), 11 Exch. 385 ; Rundle v. 
Hearle, 11898] 2 Q. B. 83. 


90. Under Act of 1698 — Matter subject of 

Indictment.] — The ct. will not make a submission to 
an award a rule of ct. where part of the matter 
agreed to be referred has been made the subject 
of an indictment. 

The words “ controversies, suits, or quarrels ” 
in the above Act mean only civil disputes between 
the parties. — Watson v. M’Cullum (1800), 8 
Term Hep. 520 ; 101 E. K. 1524. 

91. Trial before under-sheriff — No power to refer 
cause.] — Where on the trial of a cause before the 
under-sheriff a verdict was taken for pltf., subject 
to a reference, both parties consenting that the 
arbitrator should have pow er to order a verdict to 
be entered for either party, the ct. set aside the 
verdict & judgment, but not the award, on the 
ground that the parties had no authority to con- 
sent to a verdict being so entered, the sheriff being 
bound to try the cause, ho having no power to 
delegate his authority. — Wilson v. Thorpe (1840), 
0 M. & W. 721 ; 9 L. J. Ex. 232 ; 351 E. R. 603. 


Annotations : — Consd. Spain v. Cadcll (1841), 8 M. & W. 129. 

Distd. Harrison v. Greenwood (1845), 15 L. J. Q. B 92. 

92. .]-— The under-sheriff has no power 

under a writ of trial to refer a cause to arbn. ; & 
where a cause caino on before the under-sheriff & 
a verdict was taken subject to a reference, &, the 
parties not agreeing to an arbn., pltf. gave a fresh 
notice of trial, <fc in the absence of deft, obtained 
a verdict, the ct. set aside both verdicts. — Harri- 
son v. Greenwood (1845), 15 L. ,T. Q. B. 92 ; 6 
L. T. O. S. 86, 157 ; 9 Jur. 1098. 


Sect. 5.— PARTIES TO A REFERENCE. 

Capacity to contract generally : see Contract. 

( 'opacity to contract on behalf of others : — 
Agents : see Agency ; Insurance. 

Assignees or trustees of bankrupt : see Bank- 
ruptcy & Insolvency. 

Bankrupts : see Bankruptcy & Insolvency. 
Barristers : see Barristers. 

Company officials : sec Companies. 

Corporation officers : see Corporations. 
Executors or personal representatives of party 
signing : see Executors & Administrators. 
Infants : see Infants & Children. 

Married women : see Husband & Wife. 

Masters of ships : see Shipping & Navigation. 
Partners : see Partnership. 

Solicitors : see Solicitors. 

Trustees : see Trusts & Trustees. 

93. Strangers to submission prim& facie not 
bound.] — An award cannot order any act to be per- 


formed by a stranger. — Ecclestade t?. Mallard 
(1582), Cro. Eliz. 4 ; 78 E. R. 270. 

Annotation : — Consd. Bird v. Bird (1703), 1 Salk. 74. 

94. -.] — An award made & a release given 
pursuant thereunto shall not affect those who are 
no parties to it. — Davis v . Rea (1880), Cas. temp . 
Finch, 441; 23 E. R. 240. 

95. — — .] — By an agreement between master 
printers & journeymen, fixing the amount & mode 
of calculating the work done & the price paid for 
it, arbitrators were appointed to decide disputes. 
On a dispute between A., a journeyman, & B., a 
master printer, on the construction of a certain 
rule, the arbitrator decided in favour of the master. 
Pltf., a journeyman printer, after this decision, 
came into the employ of deft., a master printer, 
& raised the same question : — Held : he was not 
bound by the award between A. & B. — Hill v. 
Levey (1858), 3 H. & N. 702 ; 28 L. J. Ex. 80 ; 
23 J. P. 36 ; 157 E. R. 650 ; sub nom. Levey v. 
Hill, 4 Jur. N. S. 589 ; 6 W. R. 691, Ex. Ch. 

96. .] — A. by articles previous to his mar- 

riage agreed to vest £1,000 in trustees, the interest 
thereof to be received by A. & his wife during their 
lives, & afterwards to be divided between their 
issue, & gave the trustees a warrant of attorney 
to confess judgment for that sum, which was 
entered up accordingly. A. entered into partner- 
ship with B. afterwards, & being indebted to the 
partnership estate in more than his interest in 
that estate, they submitted the difference between 
them to arbn., & part of the stock in trade was 
awarded Id be deposited in the hands of a third 
party, any part to be delivered to either of the 
parties on making it appear any bond or other debt 
due from the partnership had been paid by either, 
the quantity to be delivered in proportion to the 
money paid. The trustees in the marriage articles 
having taken a moiety of tho stock in trade as 
the property of A., in execution upon the judg- 
ment, upon a bill by the partnership creditors to 
set aside the execution & to have the stock appro- 
priated for the payment of their debts : — Held : 
pltfs. being neither parties to the submission nor 
privy to the transaction, &, therefore, under 
no obligation to abide by the award, were not 
entitled to the benefit of tho award. — Thomson v. 
Noel (1738), West temp . Hard. 304; 25 E. R. 
951. 

97. — — Even though Interested & signing 
second submission.] — A submission to an award 
between A. & B., the parties on the record, having 
been made a rule of ct., which award not having 
been made in time, the dispute had been referred 
to a second arbitrator by B. & C., the real parties 
in the suit, no attachment can issue against B. 
for not obeying the award made by the second 
arbitrator, because the reference should be made 
by the parties on the record ; & even if it had, 
there should have been another rule to make the 
second submission a rule of ct., & as the ct. had 
no jurisdiction, they could not go into the merits, 
though B. consented to waive the objection. — 


PART I. SECT. 5. 

a. Who may refer — Parties to suit.] 
— Tho provisions of Code of Civil Pro- 
cedure (VIII. of 1859), 88. 312, 325, 
were enabling, & were not intendod to 
be restrictive or exclusive. Parties who 
are sui juris are competent, before 
decree, to make any agreement as to the 
settlement of the suit. — Jogessujr 
Banekjkk v. Kulyance Churn Deo 
<1875), 24 W. R. 41.— IND. 

93 i. Strangers to submission jnimd 
facie not bound — Purchaser of land let 
under lease containing arbitration clause.] 
— A lease of coal containing the usual 
clauses as to working same contained a 


reference clause in general terms of any 
dispute respecting the intent & meaning 
of the lease or in any way relating there- 
to. The lands were sold. In an action 
by the purchaser to have an award 
reduced : — Held : he was bound by the 
award In reference to tho matters 
therein decided, although he was a 
singular successor, c u. : how far an 
arbn. clause in general terms contained 
in a lease is per se binding on a singular 
successor. — Montgomerie v. Carrick 
£m8), 10 Dunl. (Ct. of Sess.) 1387.— 

93 ii. Trustee not bound, by sub- 

mission made by cestui gue trust,] — Pltf. 


leased to M. for twenty-one years, re- 
newable upon certain terms. The lease 
was assigned by M. to deft, as trustee 
for F. At the expiration of tho first 
term arbn. bonds were entered into by 
F. & pltf. Deft, appeared & acted for 
F. at the arbn., & the arbitrators 
directed a renewal lease at an advanced 
rent, or that the lessor should pay a 
certain sum for improvements. The 
lessor elected to renew, & notified the 
lessee, who refused to accept at the new 
rent, & he then brought ejectment : — 
Held : deft, was not bound by the 
award, the submission being on ly by 
his cestui gue trust. — McDonell v. 
Boulton (1859), 17 U. C. R. 14.— CAN. 
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Sect. 5 . — P arti es to a 

Owen v. Rep. 643 ; 100 

E. B. 346. 

Annotation ; — Reid. R. v. Christian (1842), Car. & M. 3 88. 

98 . No proof of agreement to be bound.] — 

Pltf. called a witness to prove that when the other 
underwriters referred the causes commenced 
against them, on a policy, to arbn., deft, consented 
to be bound by the award, & that arbitrators had 
decided in favour of pltf. The witness not proving 
any agreement on the part of pltf. to be bound by 
the award : — Held ; there was no mutuality, & 
deft.’s agreement was a mere nudum pactum & 
not binding upon him. — K ingston v. Phelps 
( 1794), Peake, 299. 

Annotation : — Bfentd. London Fishmongers v. Robertson 

(1842), 12 L. J. C. P. 183. 

99. Partner after retirement — Without 
knowledge of dispute.] — The ct. will not grant an 
attachment, or make absolute a rule for payment 
of money found due by an award against a person 
who was made a party to the action, which was 
referred without his consent, & who did not 
authorise the action which was referred, nor the 
reference to arbn., & bad no notice of it until after 
the award : <fc although he might be liable in law 
on an implied authority, by reason of the action 
& reference relating to partnership transactions in 
a firm of which he was a member, yet, if it appears 
that he then had retired from the firm, appet. 
will be left to enforce the award in an action, & 
the ct. will not enforce it by the exercise of a sum- 
mary jurisdiction. — Robertson v. Hatton (1857), 
26 L. J. Ex. 293. 

100. Contract still subsisting.] — A con- 

tract was entered into by a mercantile firm with 
a joint-stock co. to manage the general shipping 
affairs of that* co. Shortly afterwards one of the 
firm retired from the partnership, & it was agreed 
that he should be indemnified ny the continuing 
partners, who carried out the objects of the con- 
tract with the joint-stock co. Disputes, however, 
arose between the co. A the continuing partners, 
which were subsequently referred to arbn., as 
provided for by the original contract. The result 
was that the mercantile firm were largely indebted 
to the co. The partner who retired was no party 
to the reference to arbn. The original contract 
had not been put an end to at the time of those 
transactions : — Held : (1 ) the partner who retired 
had not been absolved from liis liabilities under 
the original contract with the co. ; (2) the con- 
tinuing partners were his agents, & what they had 

102 I. Unless acquiescing - ] — In a 

suit pending before arbitrators, a per- 
son who is made co-pltf. on applica- 
tion, & makes no objection to the arbn., 
is bound by the award. — Shitanath 
Biswas v. Kishen Mohun Mokerjee 
(1866), 5 W. R. 130.— IND. 

102 II. What constitutes ac- 

quiescence.) — A suit was referred to 
arbn. One deft, did not join in the 
reference, & did not take part in the 
proceedings before the arbitrators, 
although he, in obedience to a summons, 
sent his servant to produce a document 
before the arbitrators : — Held : his 
conduct was not such that it could be 
said that he was bound by the award by 
reason of acquiescence. — B eni Madhub 
M rTTEK V. PREONATH MANDAI, (1900), 

I. L. R. 28 Calc. 303 ; 5 C. W. N. 268. 

— IND. 

102 lii. ,] — A sum of 

money, paid by a customer as the result 
of a reference to arbn., in which the legal 
personal representatives of a deceased 
partner were no parties, having been 
brought into partnership accounts, the 
latter contended that not being parties 
to the reference they were not bound by 


E roperly done under the contract* was binding upon 
im ; (3) the reference to arbn. did not require the 
retiring partner's concurrence.— Oakford v. Euro- 
pean & American Steam Shipping Co., Ltd. 
(1863), 1 Hem. & M. 182 : 2 New Rep. 103 ; 9 
L. T. 15 ; 1 Mar. L. C. 370 ; 71 E. R. 80. 

Annotations .* — Mentd. Swire v. Redman (1876), 1 Q. B. D. 
536 ; Rouse v. Bradford Banking Co., [1894] 2 Ch. 32, 
C. A. 

101. Effect of attendance under protest.] — 

In arbns. where a protest is made against jurisdic- 
tion the party protesting is not bound to retire ; 
he may go through the whole case subject to the 
protest he has made (Lord Selborne, 0.). — Ham- 
lyn v. Betteley (1880), 6 Q. B. D. 63 ; 50 L. J. 
Q. B. 1, t\ A. 

102. Unless acquiescing.] — In an action 

brought against T. by defts. a verdict was taken 
against* him for £10,000, subject to an award. T. 
then became bkpt., & afterwards the award was 
made, by which the amount of the damages w r as 
reduced : — Held : if the assignees of bkpt. attended 
the meetings under the reference to which bkpt. 
was a party, & made no objection to the proceed- 
ings, they must be considered as adopting them, & 
be bound by the award. — Dod v. Herring, Ex jj. 
Herring (1830), 1 Russ. A M. 153 ; 39 E. R. 59 ; 
varying (1829), 3 Him. 143. 

103. .] — A. having a claim on property, 

which he knew was the subject of a reference 
between C. & I)., suffered the award to be made, 
without bringing forward his claim : — Held : lie 
was bound by the award. — C ovett v. Richmond 
(1834), 7 Sim. 1 ; 58 E. R. 737. 

Annotations : — Apprvd. Boyd r. Bolton (1844), 1 Jo. & Lat. 
730. Distd. The Repulse (1845), 2 Wm. Rob. 398 ; 
Martin r. L. C. & D. Ry. Co. (I860), 1 Ch. App. 501, L. <\ 

104. -.] — An dfereement* provided that a 

question of boundary should be referred to an 
indifferent surveyor, & by a second agreement* it 
was agreed the question should be settled by C 1 ., 
who went to the spot with the maps, with which he 
had been furnished by the parties by whom he 
was appointed, heard their statements, & staked 
out a Boundary line. The question was, whether 
the surveyor had set out the boundary by the 
assent of defts., given either before or after the 
boundary was ascertained. A person was em- 
ployed by the lessors of pltfs. A the lessors of defts. 
to set out- the boundary between the lands claimed 
by them respectively. Defts. were directly inte- 
rested in the subject-matter of the inquiry. They 
knew that the boundary was about to be set out, 
& communicated with 0. as the person by whom 

tor, & the two should nominate a third 
person as umpire. Certain differences 
having arisen among the three, two of 
them called upon the exors. of the third 
to nominate an arbitrator, but they 
refused to do so. The first-mentioned 
parties then nominated an arbitrator, 
who in his turn nominated another, &, 
these having appointed an umpire, 
made an award which was objected to 
by the exors. of one of the parties : — 
Held : (1 ) the word “ parties/* as used in 
s. 525, should not be confined to persons 
who are actually before the arbitrators ; 
(2) if persons by an agreement have under- 
taken between themselves that, in the 
event of a certain state of things 
happening, a particular prooedure shall 
bo followed, which under one state of 
circumstances may be adopted in 
invitum, they uhould, for the purposes of 
s, 525, be regarded as parties to that 
arbn. : (3) there was sufficient reason to 
show that defts. were primd facie bound 
by the arbn., so as to bring them within 
the terms of s. 525 as parties thereto, 
who should be colled ou to show cause 
why the award should not be filed. — 
Jones v. Ledoarb (1886), I. L. R. 8 
All. 340.— IND. 


it ; — Held : (1 ) the question whether the 
legal personal representatives of the 
deceased partner were bound by the 
agreement to refer was not a simple 
question of law to be decided without- 
reference to the facts of the case ; 
(2) an agreement to refer not originally 
binding might become binding later on 
by the acquiescence of the party or his 
acceptance of benefits thereunder. — 
Dwarka Nath Sarkar v. Haji Maho- 
med Akbar (1914), 18 C. W. N. 1025. — 
IND. 

1 02 i v. -. ] — An award is 

binding upon a party who has appeared 
& given evidence, although he has not 
signed the submission. — Lyon v. North 
West Trust Co. & Morgan (1916), 34 
W. L. R. 485; 10 W. W. R. 630.— 
CAN. 

b. “ Parties ” — Civil Procedure, 

Cooe , 88. 525, 526.3 — Three parties agreed 
that in case of any dispute the matter 
should be referred to persons chosen 
by each party. & that in case any party 
should refuse io nominate an arbitrator, 
then the arbitrator named by the other 
party should nominate another arbltra- 
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it was to be set out. They accompanied him when 
the line was staked out, & before the decision was 
finally made they applied to pltfs. ’ lessors for a 
lease of the spot in question, in case C.’s decision 
should be in favour of the latter : — Held : sufficient 
evidence that defts. assented to the setting out of 
the boundary line by C. — Taylor v. Parry (1840), 
1 Man. & G. 604 ; 1 Scott, N. R. 576 ; 0 L. J. C. P. 
298 ; 4 Jur. 967 ; 133 E. R. 474. 

Annotations : — Reid. Holmes r. Powell (1858), 8 Do G. M. & 

G. 572. Mentd. Fishmongers' Co. v. Dimsdale (1852), 22 

L. J. C. P. 44, Ex. Ch. 

105 . .] — By a judge’s order made in a 

cause of A. v. B., it was ordered by consent of the 

arties & of C. (a stranger) that a verdict should 
e entered for pltf., damages £50, subject to the 
award of an arbitrator, who was to settle all mat- 
ters in difference between the parties in the action, 
A also between B. <fc 0. The arbitrator awarded 
that all proceedings in the action should cease, etc., 
& that jjltf. had a good cause of action against deft, 
in the cause, <Sc was entitled to a verdict therein, 
A assessed the damages at 40a., “ to be paid by 
deft, to A. & C., who had consented to become a 
party to the cause.” An action being brought by 
A. & C. against B. on the award : — Held : the 
award was good. — Hawkins v. Benton (1846), 8 
Q. B. 479 ; 15 L. J. Q. B. 139 ; 7 L. T. O. S. 28 ; 
10 Jur. 95; 115 E. R. 956. 

106. .] — A consent to arbn. will be 

binding if acted upon & acquiesced in, notwith- 
standing it may have been informal. — R amnad v. 

( » ETT1 AFOORAM* ( 1859 ), 8 W. R. 9, P. C. 

107. .] — The managing partner of a 

colliery worked beyond the boundaries of the col- 
liery without proper inquiry as to such boundaries, 
<fc, after notice from the adjoining owner that he 
was committing a trespass, recklessly continued 
such workings without consulting his co-partners 
under the bond fide belief that the adjoining owner 
had no title to the disputed area. An action 
against him for trespass & damages by the adjoin- 
ing owner was referred to arbn. The co-partners 
had no knowledge of the action until after the 
reference had been agreed to. They attended the 
reference, however, & did not object to if. The 
arbitrator found that a trespass had been com- 
mitted & assessed the damages at £6,000. The 
co-partners refusing to contribute, the managing 
partner brought an action against them claiming 
a declaration that the £6,000 damages was a part- 
nership debt, & that defts. w’ere bound to con- 
tribute rateably to it : — Held : the co-partners had 
acquiesced in the arbn., & were bound by the award, 
which was equivalent to a verdict by a jury & the 
judgment of the ct. thereon. — Thomas v . Atherton 
(1878), 10 Ch. D. 185 ; 48 L. J. Ch. 370 ; 40 L. T. 
77, C. A. 

108. Except under statutory reference — 

Affecting public property — Or rights of third parties.] 

— Pltfs. &; defts. were the owners of two adjoining 
houses in London. The houses were very old 
had been built together so as to be mutually depen- 
dent upon one another for support. They were 
separated by a party w r all. Defts., having resolved 
to rebuild their house, served upon pltfs. a party 
w T all ^notice under Iiondon Building Act, 1894 
(c. ccxiii.), & the parties, in accordance with s. 91 
of that Act, appointed their respective surveyors. 
The house was pulled down & rebuilt 13 feet further 
back from the street, & defts. conveyed the vacant 
13-feet strip to the county council, who dedicated 


it to the public. The effect of setting the house 
back was that the party wall was left exposed to 
a depth of 13 feet & rendered unsafe by tne with- 
drawal of the support of defts.* house. Subse- 
quently to the dedication the surveyors made an 
award ordering defts. to erect on the edge of the 
strip so dedicated a pier for the support of the 
exposed portion of the party wall. In an action 
brought to enforce the award, & also to recover 
damages at common law for the withdrawal of the 
support afforded by the building pulled down : — 
Held : the award, in ordering the building of a 
pier on the vacant strip of land, was not bad, 
either by reason of the fact that the site had been 
dedicated to the public as a highway, or that, 
subject to the rights of the public, it was the pro- 
perty of third parties, for the public by the dedica- 
tion, & the county council, by the conveyance, 
took subject to the statutory rights of pltfs. under 
the above Act. — Selby v. Whitbread & Co., [1917] 
1 K. B. 736 ; 86 L. J. K. B. 974 ; 116 L. T. 690 ; 
81 J. P. 165; 33 T. L. R, 214; 15 L. G. R. 
279. 

109. & cannot claim — Payments to 

strangers — Good if for benefit of party to submis- 
sion.] — An aw r ard that deft, shall acquit & discharge 
pltf. of A from a bond, in which others were jointly 
bound to a stranger, is good. — Bradsey v. Clyston 
(1639), Cro. Car. 541 ; 79 E. R. 1066. 

Annotation : — Reid. Phillips t\ Knightley (1730), Fitz-G. 
53. 

110. -.j — Arbitrators may 
award one of the parties to discharge the other 
from his undertaking to pay *a debt to a third 
person. — Beckett v. Taylor (1669), 1 Mod. Rep. 
9 ; 86 E. R. 689. 

Annotation : — Reid. Lynch r. CIcmcnco (1699), 1 Lut. 571. 

111. .] — By rule of the 
Liverpool Corn Trade Assocn. all disputes arising 
out of transactions connected with the trade were 
to be referred to two arbitrators, to be appointed 
by the parties, or, if they refused, by the chairman 
of the assocn. A broker having entered into a 
contract for the sale of corn per account of F. pur- 
suant to the rules, F. denied that the broker w'as 
his agent, & refused to deliver the corn or appoint 
an arbitrator.^ The chairman having appointed 
arbitrator's, &? an award having been made : — 
Held : the ct. would not make the award a rule of 
ct. unless it was made clearly to appear that the 
broker was the agent of F. — Re Henshaw & Falk 
(1865), 12 L. T. 638 ; 13 W. R. 870. 

112. Reference not authorised by 

plaintiff.] — Pltf., a merchant at Dublin, contracted 
with L., a shipbuilder at Quebec (for whom deft, 
was London agent), for a ship, particularly de- 
scribed in the contract, to be paid for by accepting 
a bill at six months, & if the vessel on her arrival 
at Dublin should exhibit any defect which should 
be so declared by any two competent persons, L. 
agreed to put it right at his own expense on her 
second voyage. The bill was sent for pltf. to 
accept, which he declined to do, having heard from 
Quebec that the vessel was defective, & he wrote 
to deft., “ I only require the guarantee from you 
that L. shall perform his contract. If you agree 
to appoint one merchant, I will appoint the other. 
I vet t hem agree to an umpire. Give me a letter of 
guarantee that L. will abide by the award & perform 
his part- without delay.” Deft, answered, “ If you 
accept L.’s bill, & return it to us forthwith we 


109 I. & cannot claim — Hcncflt of 

award .] — An arbitrator's award declared 
the right of a member of a Hindu 
family jointly possessed of property, 
such member not being a party to the 


arbn. He afterwards sued for separate 
possession. The award having been 
produced at the hearing : — Held : this 
member of the family, being a stranger 
to the submission to arbn., could not 


avail himself of what the award con- 
tained in his favour. — Hira Singh v. 
Ganga Sahai (1883). I. L. R. 6 All. 322 ; 
L. R. 11 Ind. App. 20.— IND. 
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S ect. 5 . — Parties to a refe rence .] 

hereby agree to become personally responsible to 
you for the due fulfilment of the conditions of L.’s 
contract, Sc as 0. Sc F. have the confidence of all 
parties we suggest that they should be appointed 
to decide what should be done in case upon the 
ship’s arrival you have cause of complaint. Pltf. 
replied, “ Belying on the guarantee you give me, I 
send inclosed the bill accepted for the fun amount 
of the new ship.” The bill was paid at maturity : 
the vessel arrived in Dublin, Sc was defective. A 
surveyor was appointed by pltf. Sc another by 
C. & F. to survey the vessel, who reported it would 
take £376 to make her equal to the contract; Sc 
C. & F. thereupon made their award, whereby they 
ordered deft, to pay that sum, which he refused to 
do: — Held: (1) pltf. never acquiesced in deft.’s 
proposal to refer the matter to 0. Sc F. ; (2) C. Sc F. 
never professed to act under any authority derived 
from pltf. ; (3) pltf. was not entitled to recover in 
respect of the award. — F agan v. Harrison (1849), 
8 C. B. 388 ; 19 L. J. 0. P. 105 ; 15 L. T. 0. S. 182 
137 E. B. 560. 

113 . Cestui que trust not a stranger.] — 

L. was trustee of T. Sc under a submission of mat- 
ters in dispute between L. as such trustee Sc 0., C. 
was ordered to pay T. £300 : — Held : a cestui que 
trust was not a stranger in such a case, Sc T. might 
sue to enforce the award. — L ynch Sc Templeman 
v. Clemence (1699), 1 Lut. 571 ; 125 E. B. 300. 

114. Attorney of insolvent party seek- 

ing costs.] — The attorney of one party to a cause Sc 
reference is not entitled to call upon the other to 
pay him, the attorney, the moneys awarded to be 
paid to his client. — L loyd v. ‘Mansell (1853), 
Ba;l Ct. Cas. 130 ; 22 L. J. Q. B. 110. 

Annotation Reid. Brunsdon r. Allard (1859), 28 L. J. 

h? * U. «SUb. 

115. Person becoming party to order of reference.] 

— A stranger to an action, but interested in the 
subject-matter, may, by submitting to an order 
referring the action, be bound by the order. 

A cause stood for trial at Nisi Prius. The action 
was for rent in arrear. One issue was on a plea of 
an eviction by 1\ by title paramount to that of 
pltf. P. was not a party to the cause, but claimed 
the reversion in the premises held by deft. P. 
became by parol party to an arrangement, by which 
the matter was to be settled by a reference of the 
cause to an arbitrator who was to determine 
(inter alia) on what terms pltf.’s interest in the 
premises should be purchased, Sc in what propor- 
tions P. should contribute to the payment. Sc to 
the amount of the damages. An order of Nisi 
Prius was drawn up incorporating these terms Sc 
containing a provision that P. should become a 
party to the reference ; it was not expressed to be 
drawn up by his consent, but it was shown by other 
evidence that it was in fact by his consent. P. 

afterwards refused to be bound by this order : 

Held : having submitted to the order in fact he 
was bound by it Sc could not retract, Sc the ct. 
had jurisdiction to enforce obedience in a summary 
manner. — W illiams r. Lewis (1857), 7 E. Sc B. 
929 ; 29 L. T. O. S. 195 ; 3 Jur. N. S. 1324 ; .119 
E. K. 1492. 

116. Several bonds by joint claimants.] — Where 


joint claimants submit to an arbn., Sc enter into 
separate bonds to the opposite party to abide 
bjr the award, if the award be general, that such 
joint claimants shall do an entire thing, eaqh of 
them are bound for the performance of the whole 
award, although their bonds were several. The 
several bonds, although entered into because the 
parties will not be bound for each, are but one 
submission. — Hayes v. Hayes (1636), Oo. Car. 
433 ; 79 E. B. 970. 

Annotation : — Reid. Lynoh v. Clemence (1699), 1 Lut. 671. 

117. Joint liability — Valuation between incoming 
& outgoing tenants.] — Two several tenants of a 
farm agreed with the succeeding tenant to refer 
certain matters in difference respecting the farm 
to arbn., & jointly Sc severally promised to per- 
form the award. The arbitrator awarded each 
of the two to pay a certain sum to the third ; — 
Held : they were jointly responsible for the sum 
awarded to be paid by each. — Mansell v . Bur- 
redge & Boberts (1797), 7 Term Bep. 352 ; 
101 E. B. 1015. 

118. Unauthorised agent signing on behalf of 
another.] — If one of two partners sign an arbn. 
bond “ for himself & partner,” when the partner 
is not a party to the arbn., the non-signing partner 
is not bound to perform the award, but his failure 
to do so is a breach of the signing partner’s pro- 
mise. — Strangford v . Green (1077), 2 Mod. Bep. 
227 ; 80 E. R. 1041. 

Annotations : — Apld. Stead v. Salt (1825), 3 Bing. 101. 
Reid. Adams t>. Bankart (1835), 1 Cr. M. & R. 681. 

119. .] — A submission bond recited that 

there were divers controversies between B. Sc I)., 
as attorney for R., Sc D. bound himself to perform 
the award : — Held : R. was not bound because he 
was a stranger to the submission, but D. was 
bound because he had taken the obligation on 
liimself. — Bacon v. Dubarry (Debarry) (1697), 
Holt, K. B. 78 ; 1 Ld. Baym. 246 ; Carth. 412 ; 

Comb. 439 ; 12 Mod. Bep. 129 ; 1 Salk. 70 ; Skin. 
679 ; 91 E. R. 1060. 

Annotation : — Folld. Cayhill v. Fitzgerald (1743), 1 Wils. 28. 

120. .] — When one undertakes to submit to 

an award for another, he shall be bound by it. 
Semble : if a person submits to an award on behalf 
of a stranger, his bond shall be forfeit if the stranger 
does not perform the award.- -Shelf v. Baily 
(1709), 1 Com. 183 ; 92 E. R. 1025. 

121. .] — A submission to an award was 

signed by three of five joint contractors : — Held : 
it would not bind the five, as it was not an act 
within the ordinary course of business of a trading 
firm, Sc there was no evidence that either of the 
parties had authority to bind the others to such 
a submission. — Stead v. Salt (1825), 3 Bing. 101 ; 
10 Moore, 0. P. 389 ; 3 L. J. O. S. C. P. 175 ; 130 
E. R. 452. 

Annotations : — Folld. Adams v. Bankart (1835), 1 Cr. M. & 
It. 681. Refd. Beckham v. Knight (1838), 4 Bing. N. C. 
243 ; Hamhidge v. Bela Crou6e (1840), 3 C. B. 742. 

122. — — Repudiation of authority of counsel Sc 
attorney.] — After an order of reference has been 
made with the consent of counsel & attorney the 
ct. will not set it aside on an affidavit by a party 
expressly denying his attorney’s authority to refer, 


118 i. Unauthorised agent signing on 
behalf of another.]— A party entered into 
a submission, as taking burden on him- 
selt for another party resident in 
England, & as taking bnrden on him for 
that party bound Sc obliged himself “ to 

abide by ” whatever the arbiter might 
determine : — Held : he was liable to 
Implement the decree arbitral. — 
w oodside Gardner's Trustees) v. 


Cuthbertson (1848), 10 Duul. (Ct. of 
Sess.) 604.— SOOT. 

o. Submission signed by chairman 
of board as individual .] — A matter in 
dispute between W. Sc Co. Sc the N. 
Board was referred to arbn. The deed 
of arbn. was executed by E., the ohair- 
man of the board, simply under his 
personal signature. The award was in 
favour of W. Sc Co. Sc they sued E. on 


the award : — Held : he was personally 
liable. — Encjush v. White (1863), 2 
W. & W. 14.— 1 A US. 

d. Executor bound individually.] — 
One of several exors. being indebted to 
the estate, the matter was left by him- 
self Sc his co*exors. to arbn. : — Held : 
though the award might not be binding 
on the estate, it was binding on the 
exor. — Koella v. McKenzie (1868), 15 
Gr. 331.— CAN. 
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though the application be made before any step 
taken by the arbitrator, excepting the appointment 
of a meeting. 

Here is an express agreement to refer properly 
entered into by counsel & attorney ; it is now said 
that they had no authority to enter into that 
agreement ; if so, deft.’s remedy is by action 
against her attorney. There would be no end to 
these applications if the ct. were to interfere ; such 
interference would lead to collusion ; when a party 
did not like the prospect of the reference, he would 
say that he had never given his attorney authority 
to refer (Mansfield, C.J.). — Filmer v. Delbrr 
( 1811), 3 Taunt. 486 ; 128 E. B. 192. 

Annotations : — Difltd. Stanhope v. Firmln (1837), 4 Scott, 

39. Confid. Swinfen v. Swinfen (1857), 1 C. B. N. S. 3C4. 

Kefd. Chambers v. Mason (1858), 5 C. B. N. S. 59. 

See, generally , Barristers ; Solicitors. 

123. Submission voidable by Infant — Valid as to 
other parties.] — An infant & one of full age, A., 
join in a bond to perform an award, & it is awarded 
that they or either of them shall pay £10, & that 
pltf. shall release to them after they have released 
to him. The bond is valid as to A., although void- 
able as to the infant, & the award good & mutual, 
although the infant cannot make a good release. 
An award that one of the parties & a stranger shall 
do an act is binding on the party, & void as to the 
stranger. — G ill v . Bussell (1072), 1 Freem. K, B. 
139 ; 89 E. R. 101. 

124. .] — A parol submission was made 

by an infant pltf. to a reference, before trial, & an 
arbitrator made an award in favour of deft. On 
pltf.’s refusing to comply with the terms of such 
award : — Held, : deft, might proceed to trial by 
proviso, after notice given to pltf. that the award 
had been made, <fc request made whether he would 
abide by it or not. — Godfrey v. Wade (1822), 
0 Moore, 0. P. 488. 

Annotation :• -Apld. Hansby v. Evans (1839), 4 M. & W. 

505. 

125. — -.] — A cause was referred to an 

arbitrator who was to settle all matters in difference 
between the parties at law & in equity, so that he 
made his award by a certain day (with power of 
enlargement), to be delivered to the parties, or if 
either of them should be dead, to their personal 
representatives. The arbitrator was to be at 
liberty to make one or more awards at his dis- 
cretion. At the time of the submission two equity 
suits were pending, in which the parties to the 
action A also certain infants were concerned. 
Before any award was made, one of the parties to 
one of the equity suits died. The arbitrator by his 
award ordered a verdict to be entered for pltf., 
damages £500, & also that defts. should pay to 
pltf. £350 for grievances not included in bis declara- 
tion : — Held : the circumstances of infants being 
parties to those suits did not invalidate it. — 
Wrigjitson v . Bywater (1838), 3 M. & W. 199 ; 
6 Dowl. 359 ; 1 Horn & H. 50 ; 7 L. J. Ex. 83 ; 
150 E. B. 1114. 

Annotations ; — Reid. Boo d, Madkins v. Homer (1838), 8 

Ad. & El. 235 ; Harrison v. Croswlck (1852), 16 Jur. 315, 

Ex. Ch. ; Ex p. Wyld (1860), 2 Be G. F. & J. 642. 

126. Award not set aside for want of 

mutuality on application of trustees signing for 
infant.] — An award made upon a submission by 
exors., who are trustees for infants & married 
women, referring matters relating to the estate of 
the person they represent, will not be set aside by 
the ct., at their instance, for want of mutuality. — 
lie Warner & Farnell & Norris (1844), 2 Dow. 
A L. 148 ; 13 L. *J. Q. B. 370 ; 8 Jur. 1097. 

See, generally , Infants & Children. # 

127. Effect of insolvency — Rights of attorney of 


insolvent party.] — Pltf. & deft, referred the cause to 
arbn., to which reference C. was a party. C. was 
ordered by the award to pay a certain sum to pltf. 
Pltf. became bkpt. Pltf.’s attorney in the action 
claimed the sum awarded from C. as in part pay- 
ment of his bill of costs : — Held : the ct. would not, 
at the instance of the attorney, order C. to pay 
the sum awarded to him, although he claimed a 
larger sum as due to him in respect of his bill of 
costs. — Holcroft v . Manby (1844), 7 Man. & G. 
843 ; 2 Dow. & L. 319 ; 8 Scott, N. R. 473 ; 13 
L. J. C. P. 208 ; 3 L. T. O. S. 282 ; 135 E. R. 
342. 

Annotations: — Folld. Lloyd v. Mansell (1853), Ball Ot. Cas. 

130. Reid. Bunn v. West (1850), 10 0. B. 420. 

128 . -.] — Cross- actions were brought by M. & 
G. During the pending of these actions a judge’s 
order was made, by consent, in G.’s action, re- 
ferring to the reference to arbn. of M.’s action, & 
providing for the set-off of the amount of any award 
m the arbn. in M.’s favour against the debt & costs 
in G.’s action. Before the order of reference was 
obtained, a fiat issued against G. under which he 
was declared bkpt. G.’s assignees refused to be 
bound by the above-mentioned proceedings, <fc 
commenced an action against M. : — Held: (1) 
although assignees were not bound by a mere 
agreement of bkpt. to refer to arbn., yet the order 
for reference was a deliberate contract, not merely 
requiring a reference then pending, but providing 
that , in the event of the arbitrators awarding any 
sum to be paid by bkpt. to petitioners, such sum 
might be set off against the debt due to bkpt., 
& bkpt. was bound by that contract ; (2) the 
assignees were equitably bound by it, & it would 
not be just for the assignees, by bringing an action 
in their own names, to get that which they could 
not get by proceeding in the former action, & 
thus defeat the equities of M . — He Geddes, Ex p. 
Michik (1840), 1 Mont. D. & Do G. 181 ; 9 
L. J. Bey. 23 ; 4 Jur. 490, 

Annotation : — Bistd. Pennell v. Wulker (1856), 18 C. B. 651. 

129. -.] — A. accepted a bill of exchange, but 
became bkpt. before it fell due. On its coming 
due, B. paid it for the honour of A., but there was 
no protest of tl*e bill for non-payment, nor did B. 
make any formal statement that, be paid it for the 
honour of A. B. then claimed to prove for the 
amount of the bill. The question whether he was 
entitled to prove was referred by liim and the 
assignees to arbn., without any such authority as 
required by Bkpcy. Law Consolidation Act, 1849 
(c. 106), s. 153. B. never repudiated the reference, 
but argued the case on its merits before the referee, 

6 took up the award, by which the referee decided 
that there was no right of proof : — Held : whether 
an award under such a reference could have bound 
the estate of the bkpt. or not. B., having taken the 
chance of having a decision in bis favour, could not 
object to the validity of the award on the ground 
of the non-compliancc with the Act. 

The reference being unauthorised, this award 
could not have bound the estate nor the Comr. 
(Turner, L.J.). — He Wyld, Ex p. Wyld (1860), 

2 De G. F. & J. 642 ; 30 L. J. Bey. 10 ; 3 L. T. 794 ; 

7 Jur. N. S. 294 ; 9 W. R. 421. 

See , generally, Bankruptcy & Insolvency. 

130. Effect of absence beyond the jurisdiction.] — * 
By consent of pltf. & deft, within the jurisdiction, 
the partnership accounts, etc., & all matters in 
difference, were referred to arbn., notwithstanding 
the absence beyond the jurisdiction of the other 
deft., who had been a partner with pltf. & deft, 
before the ct. Form of order of reference. — 
Duxbtjry v . Isherwood (1864), 10 L. T. 712 ; 12 
W. R. 821. 
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Sect. 0.— CONSTRUCTION OF SUBMISSION. 

Sub-sect. 1. — In General. 

131. Transposition or rejection of words.] — To 

support the condition of an arbn. bond the ct. 
will transpose or reject insensible words, & construe 
it according to the obvious intent of the parties. 

An arbn. bond provided that, on disagreement of 
the arbitrators, they should choose an umpire, 
«fc that they should stand to his judgment : — Held : 
(1) any words by which the intention of the parties 
could appear were sufficient to make a condition 
of an obligation ; (2) the condition on its true 
construction Was that the parties, & not the 
arbitrators, should stand to the umpire’s judg- 
ment. — B utler v. Wigge (1607), 1 Saund. 65 ; 2 
Keb. 204 ; 85 E. It. 74. 

Annotation .*• Apld. Winter v. White (1819), 1 Brod. & Bing. 

350. 

132. “ Either 99 party construed as “ both.”] — A 

submission, so as the award be delivered to either 
of the parties, means both. — B lock v. Palurave 
( 1600), Cro. Eliz. 797 ; 78 E. R. 1026. 

133. ** Shall or may.”] — In an agreement of 
reference it was agreed that the arbitrator “ shall 
or may ” award a certain matter, with a proviso, 
etc., etc. : — Held : the words “ shall or may ” were 
imperative on the arbitrator, & he was bound to 
insert the proviso in his award, the context of the 
agreement A the situation of the parties requiring 
such a construction. — Crump v. Abney (1833), 
1 Or. & M. 355 ; 3 Tyr. 270 ; 2 L. .1. Ex. 150 ; 149 
E. R. 436. 


134. “ Wilful delay.”] — Covenant on a mtge. 
deed. Pleas non est factum & payment referred 
to arbn. The submission stipulated that “ if 
either party, by affected delay or otherwise, should 
wilfully delay or otherwise wilfully prevent the 
arbitrator from making the award* ne should pay 
costs,” & gave the ct. power to remit to the 
arbitrator if either party disputed the validity of 
the award : — Serrible : the clause relating to 
“ wilful delay ” did not apply to cases where an 
award had, in fact, been made, but to those cases 
only where the completion of the award was 
prevented. — Bradley v. Phelps (1851), 6 Exch. 
897 ; 21 L. J. Ex. 310 ; 155 E. R. 810. 

135. 44 In the usual manner.”] — An arbn. clause 
in a contract for the supply of chemical materials 
was in these terms : “ Any dispute on the contract 
to be settled by arbn. in the usual manner, for 
which purpose it may be made a rule of ct.” : — 
Held : the words “ in the usual manner ” did not 
mean, as a matter of law, “ in accordance with the 
Act of 1889,” but merely referred to the habitual 
form of arbn. in fact adopted in cases of the kind 
in question. — Bright A Brothers v. Gibson A 
Co. (1916),' 32 T. L. R. 533. 

136. Affidavits not admissible to vary terms.] — A 
cause was brought by an administrator, who 
declared on a promise made to him as adminis- 
trator, A the cause was referred to arbn., the costs 
to abide the event. The arbitrator awarded that 
pit f. had no cause of action : — Held : pltf. was 
liable personally for the costs, A the terms of the 
submission could not be varied by affidavits 
showing that it was not the intention to make him 


PART I. SECT. 0, SUB-SECT. 1. 

e. Submission strictly construed. 1 — 
Arbn., having the effect of withdrawing 
matters from the ordinary cts., con- 
stitutes a derogation from the common 
law & ought to be confined most 
strictly within the limits of the rules 
which the law has laid down. — McKay 
v. Mackedie (1897), Q. R. 11 S. O. 513. 
—CAN. 

f. .] — Held : an agreement, 

which in express terms contemplated an 
award by two valuators in two events, 
must bo construed as it stood. — Marhie 
r. C ampbetj .fort) , Lake Erie Sc Wes- 
tern Ry. Co. (1914), 6 O. W. N. 457 ; 2G 
O. W. It. 421.— CAN. 

g. Will not be construed to defeat 
object of deed containing submission .1 — 
Where a deed contains a clause stipu- 
lating a reference to arbn. in the event 
of dispute, such clause is not to be con- 
strued so as to defeat on essential object 
of the parties to tho deed. — S haw v. 
Jeffrey (1860), 10 L. C. R. 340, P. C. 
—CAN. 

131 I. Transposition or rejection of 
words.] — In order to support tho condi- 
tion of an arbn. bond, the ct. will 
transpose or reject insensible words, & 
construe it according to the obvious 
intent of the parties. — Greene v. 
Bracken (1851), 2 I. C. L. R. 170, 182.— 
IR. 


h. *' In a summary i cay.**] — An 
agreement provided that, matters dis- 
puted were to be referred "in a sum- 
mary way ” to M. under R. 8. O., c. 174, 
for decision : — field : by “ a summary 
way ” the parties meant a reference 
without ceremony or delay, the words 
“ under R. S. O,, o. 174/’ merely intro- 
• ducing the procedure under that Act. — 
Sale v. Lake Erie & Detroit River 
By. Co. (1900), 20 C. L. T. 332 ; 32 
O. R. 159.— CAN. 

k. " To be ascertained & fixed by 
arbitration .”] — A lease contained a 
provision that the lessees should have 
the right of a renewal at a rent to be 
ascertained Sc fixed by arbn. : — Held : 
if the lessees elected to take a renewal, 
the rent had to be fixed in the manner 


prescribed by Arbn. Act, 1908. — 
G is bourne Harbour Board v. Barker 
& Barker (1910), 29 N. Z. L. R. 801, 
C. A. — N.Z. 

l. “ The judge.”] — Held: where a 
reference is directed to the judge ” of 
a certain county, the senior judge is the 
person referred to. — Elora Agricul- 
tural Co. v. Potter (1876), 7 P. R. 12. 
—CAN. 

m. “ At such increased rent.”] — A 
lease contained a covenant by the 
lessor to renew for a further term “ at 
such increased rent as may be deter 
mined upon as hereinafter mentioned.” 
The lease provided for the appointment 
of arbitrators to determine tho rent to 
lie paid under the renewal lease : — 
Held : ( 1) the arbitrators were bound to 
award an increased rent, but might 
award a nominal increase if they thought 
proper : (2) tho increase was to be based 
upon tho rent reserved for the whole 
term, & not for any particular year or 
years of it ; (3) it might bo upon each 
year’s rent or upon the average of the 
whole twenty-one years, but so that in 
the result the aver ge annual rent 
should bo greater for the future term 
than the past. — lie Geddks & Cochrane 
(1902), 22 C. L. T. 54 ; 3 O. L. R. 75 ; 
1 O. W. R. 15.— CAN. 


n. Submission construed with prior 
deed .] — A proprietor agreed with a co. 
to allow the co. to take land included 
in certain notices, of which he had pre- 
viously disputed the legality, it being 
stipulated that no other land should 
be taken, & that no land within the 
notices should be taken for other pur- 
poses than those therein described, 
except in so far as an arbiter to be 
thereafter named should direct, & under 
such conditions as he might fix.” A 
submission was thcrafter entered into, 
whereby the parties referred to the 
decision of an arbiter “ all demands, 
claims. Sc questions at the instance of 
the proprietor against the oo.” : — 
Held : the submission was to be con- 
strued by the prior deed of agreement. — 
Renton v. N. B. Ry. C%. (1847), 19 
Sc. Jur. 524. — SCOT. 


o. Corrcsj tondcnce, not admissible to 

construe, submission.] — Sernble : it is 
not competent to construe a formal deed 
of submission by previous letters which 
liavo passed between the parties. — 
Mowbray v. Dickson (184H), 20 

8c. Jur. 405.— SCOT. 

p. Cannot be qualified by terms of 
different agreement between same par - 
ties.] — Differences arose in Dec., 1903, 
as to the ports of call to be visited by a 
steamer during 1904, A wore referred to 
arbn. under a submission signed by the 
parties : — Held : the submission em- 
powered the arbitrators to settle the 

f jorts to be visited by the steamer 
respective of any ports visited by her 
at any former period, & did not limit 
the arbitrators to determine what 
ports (if any) should be visited by tho 
steamer within the time allowed by the 
contract in addition to those visited 
in previous years . — Re Rf.ii>-Nfld. Co. 
& The Government (1904), 9 Nfld. 
L. R. 34.— NFLD. 

q. Evidence admissible to construe 
technical words — ” Permanent improve- 
ments.”] — Where lessors, in case of 
refusal to renew at expiration of the 
term, wore to pay the lessee “ such 
reasonable sum ” as ” the buildings & 
permanent improvements ” on the de- 
mised premises might then he worth •’ — 
Held: in an arbn. to fix their value, 
evidence was admissible to explain the 
meaning of the words *' permanent im- 
provements.” — Dalton v. Toronto 
(1906), 8 0. W. R. 154; 12 O. L. R. 

r. Custom admissible to construe 
submission. 1 — A contract for sale of oil 
provided that disputes should be re- 
ferred to arbn. in the usual way. Sellers 
maintained that procedure must be 
by way of formal reference. Buyers 
maintained that arbiters should proceed 
informally, 6c presented a petition tor 
appointment of an arbiter under Arbn. 
(Scotland) Act, 1894, s. 3 : — Held : on 
the evidence the usual praotioe of the 
oil trade was that the arbiters pro- 
ceeded informally. Sc prayer of petition 
must be granted. — Highgatb (Hugh) Sc 
Co. r. British On, & Guano Co., Ltd. 
(1914), 2 S. L. T. 241.— SCOT. 
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personally liable. — S pivy v. Webster (1833), 
2 Dowl. 40, Ex. Ch. 

137. Effect of Act of 1889.] — The above Act does 
not override the express terms of a submission, 
but merely applies so as to introduce provisions 
into a submission, unless the contrary has been 
provided, or unless the intention that they should 
not be added has been expressed (Mathew & 
A. L. Smith, JJ.). — Jte Wilson & Son & Eastern 
Counties Navigation & Transport Co., [1892] 
1 Q. B. 81 ; 01 L. J. Q. B. 237 ; 05 L. T. 853 ; 
8 T. L. R. 78 ; 30 Sol. Jo. 79 ; affd. 8 T. L. R. 204, 
C. A. 


Sub-sect. 2. — Whether Arbitration Clause is 

Incorporated. 

138. Clause In charterparty — Incorporation in 
bill of lading.] — An action was brought by ship- 
owners against consignees of the cargo A indorsees 
of the bill of lading, for freight due under the bill 
of lading. The charterparty provided that any 
dispute which might arise under it was to be settled 
by arbn. at the port where the dispute arose. On 
the bill of lading the words “ All other terms & 
conditions as per charterpart y ” were stamped 
Held : the arbn. clause in the charterparty did 
not apply to a dispute arising on the bill of lading. 
The rule in such a case is to read the conditions 
of the charterparty verbatim into the bill of lading, 
as though they were there printed in cxicnso, As 
then disregard any which, if so read, are incon- 
sistent, with the bill of lading. — Hamilton A: Co. 
v. Mackik As Sons (1889), 5 T. L. R. 077, C. A. 

Annotations : — Foild. Runciman r. Smyth (1904), 20 T. L. It. 
025. Expld. Temperley Strain Shipping Co, r. Smyth, 
ri905J 2 K. B. 791, C. A. Distd. The Portsmouth, 11910J 
I\ 293. Folld. The Portsmouth, 119111 P. 54, O. A. ; 
ThomaR v. Portsca S.S. Co., [19121 A. C. 1, H. L. Mentd. 
Scrraino r. Campbell, [1891] 1 Q. B. 283, C. A. 

139. -.] — A charterparty dated in May, 
1903, contained a clause that, any dispute arising 
thereunder should be settled by arbn., As a clause 
for cessation of the charterers’ liability on com- 
pletion of shipment of the cargo As payment of 
any demurrage in loading. Goods were shipped 
for delivery to defts. or their assigns under a 
bill of lading dated in Aug., 1903, which contained, 
in print, in the margin, “ All other conditions as 
per charterparty ” : — Held : not withstanding the 
parties to the charterparty As the bill of lading were 
the same, the arbn. clause was not incorporated 
in the bill of lading. — Runciman Ac Co. v. Smyth 
As Co. (1904), 20 T. L. R. 025, D. C. 

Annotations : — Overd. Temperley Steam Shipping Co. v. 
Smyth, [1905] 2 K. B. 791. C. A. With all deference to the 
learned judges who decldod it, I think Hunciman & Co. v. 


Smyth <& Co, is not supported by the authority robed 

& is not in accordance with principle (Collins, a 

Mentd. Morriston Tinplate Co. v. Brooker Dore, [ 

IK. B. 403. 

140, Cesser clause.] — It was provided 

by clause 39 of a charterparty, by which pltfs. 
vessel was chartered by defts. for the carriage of 
a cargo of wheat from Bahia Blanca to a port in 
the United Kingdom, that, if the loading of the 
cargo were delayed by reason of certain causes 
therein specified, the time so lost should not be 
counted as part of the lay-days, Ac that, if any 
dispute arose under that clause in the loading of 
the ship, the same should be settled in the Argen- 
tine Republic by arbn. in the manner therein men- 
tioned. The charterparty contained the usual 
cesser clause providing that the charterers’ liability 
should cease upon shipment of the cargo, provided 
the cargo was worth the bill of lading freight, dead 
freight, Ac demurrage at the port of shipment, Ac 
that the vessel should have a lien on the cargo for 
recovery of all such bill of lading freight, dead 
freight, demurrage, As all other charges whatso- 
ever. A full cargo was shipped by defts. under the 
charterparty, Ac bills of ladmg were given in respect 
thereof, by which the cargo was made deliverable 
to defts. or their assigns, they paying freight for 
the goods against delivery, in cash, at a rate of 
freight in accordance with the charterparty. The 
bills of lading stated that all the terms & exceptions 
contained in the charterparty were therewith in- 
corporated & formed part thereof, & gave the 
shipowners an absolute lien on the cargo for the 
recovery of freight Ac demurrage Ac all other charges 
whatsoever. There was no dead freight, Ac the 
cargo shipped was worth the freight Ac charges. 
A dispute within the meaning of clause 39 having 
arisen with regard to delay in the loading of the 
ship between pltfs. Ac defts. after the completion 
of t he loading : — Held : notwithstanding the cesser 
clause, Ac the fact that defts. were the holders of 
the bills of lading, the provision for arbn. in clause 
39 of the charterparty remained operative as be- 
tween pltfs. Ac defts., & an action brought by pltfs. 
after the ship’s arrival in the United Kingdom, 
claiming a declaration that they were entitled to 
a lien on the cargo for demurrage at the port of 
loading, should be stayed under s. 4 of the Act of 
1889. Runcimah & Co. v. Smyth Co., No. 139,. 
ante, overd. — Temperley Steam Shipping Co. v. 
Smyth Ac Co., [1905] 2 K. B. 791 ; 74 JL. J. K. H. 
870 ; 93 L. T. 471 ; 54 W. R. 150 ; 21 T. L. R. 
739 ; 10 Asp. M. L. C. 123; 10 Com. Cas. 301, 
C. A. 

Annotations : — Expld. Tho Portsmouth, [1911] P. 54, C. A. 

Mentd. The Portsmouth, [1910] P. 293. 

141. .] — A bill of lading provided that 

the goods shipped thereunder should be delivered 


upon 

LR.). 
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187 1 . Effect of Arbitration Act.] — 
Whero it Is desired to exclude the above 
Aot from tho submission : — Held : it 
must appear clearly that it was intended 
to exclude same. — Holmes v. Taylok 
(1900), 33 N. S. L. It, 415. — CAN. 

PART I. SECT. 6, SUB-SECT. 2. 

a. Clause in contract — Incorpora- 
tion in sub-contract.] — Defts., one of the 
parties to a contract, entered into a 
sub -contract with pursuers. The sub- 
eon tract contained the following pro- 
vision : " The whole work to bo exe- 
cuted to tho satisfaction of the engineers 
of the railway co.” (the other party to 
the principal contract) “ & according 
to plans & specifications, & to be 
finished within the period mentioned in 
the specification.** The specification 
contained an arbn. clause, by which all 
disputes were referred to arbn. Dis- 
putes having arisen between the parties 
to the sub -contract : — Held : the arbn. 
clause had not been imported into the 


sub -contract quoad matters outside the 
subject-matter of the principal contract. 
— Goodwins, Jaroinb & Co., Ltd. v. 
Brand & Son (1905), 42 Sc. L. R. 806.— 

SCOT. 

b. Clause in agreement — 1 near itera- 
tion in subsequent agreement extending 
time for performance.] — An agreement 
between T. & Copper Co. contained an 
arbn. clause. T. assigned his interest 
in tho agreement to M. Co., who entered 
into an agreement supplemental to 
the above-mentioned agreement with 
Copper Co. for an extension of time for 
performance on stated terms : — Held : 
the arbitration clause in the first- 
mentioned agreement, applied to the 
second agreement. — Tasmania Copper 
Co., Ltd. v . Metals Extraction Co., 
Ltd. (1912), 8 Tas. 57.— AUS. 

e. Clause in trade association* 8 
rules — Incorporation in niercantile con- 
tract.] — A contract was embodied in a 
sale note which bore the following side 
note : “ Any dispute under tills contract 


to be settled according to tho rules of 
the Glasgow Flour Trade Assocn.' * The 
rules of the assocn. provided ( inter alia) 
that all disputes, otc., should be referred 
to arbiters. Defender was not a member 
of the assocn. No copy of tho rules was 
sent to him & he knew nothing about 
them : — Held : defender did not receive 
reasonable notice that he was giving up 
his common law rights Sc was agreeing 
to submit to arbn., & the contract did 
not bind defender to submit to arbn. with 
regard to the matter in dispute. — 
McConnell & Rkid v. Smith (1911), 48 
Sc. L. R. 564 ; 1 S. L. T. 333.— SCOT. 

d. .] — Where a contract 

contains an arbn. clause, by which it is 
agreed that any dispute arising out of 
the contract, snail be referred to the 
arbn. of the Bengal Chamber of Com- 
merce, the rules of the assocn. are 
imported into the contract & are binding 
on the parties. — Chaitram Rambilas- 
Bridhichand Kesrichand (1915) 
I. L. R. 42 Calc. 1140.— IND. 
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Sect 8. — Construction of submission : Subjects. 2 

to the shipper or to his assigns, 4 4 he or they paying 
freight for the goods, with other conditions as per 
charterparty,” & in the margin was written, in ink, 
“ Deck load at shipper’s risk, & all other terms & 
conditions & exceptions of charter to be as per 
charterparty, including negligence clause.” The 
charterparty provided that 44 Any dispute or claim 
arising out of any of the conditions of this charter 
shall be adjusted at port where it occurs, & same 
shall be settled by arbn. ” : — Held: the arbn. 
clause was not incorporated in the bill of lading. — 
Thomas & Go., Ltd. v . Portsea S.S. Co., Ltd., 
{1912] A. 0. 1 ; 12 Asp. M. L. C. 23, H. L. ; affg. 
8. C. sub nom . The Portsmouth, [1911] P. 64, 
C. A. 

142. Clauses in colliery agreement — Incorpora- 
tion In charterparty.] — A charterparty provided 
that a ship should proceed to a named port & 
44 there load in the usual & customary manner a 
full & complete cargo of Ferndale coal, as ordered 
by charterers, which they bind themselves to ship 
subject to colliery guarantee. . . . The vessel 
to be loaded as customary, but subject in all 
respects to the colliery guarantee.” The colliery 
guarantee provided that any qucsion arising under 
the guarantee should be referred to arbn. The 
shipowners commenced an action against the char- 
terers for demurrage at the port of loading : — 
Held : the arbn. clause in the colliery guarantee 
was incorporated into the charterparty, & the 
action must be stayed. — W eir A Co. v. Pirie & Co. 
(1898), 3 Com. Cas. 203. 

Annotation : — Distd. dink r. Hickic, Borman (1898), 3 Com. 

Cas. 275. C. A. 

143. ,] — a charterparty provided that 

a ship should proceed to a named port & there load 
44 in the usual & customary manner, always afloat, 
in days to be arranged, colliery working days, as 
per colliery guarantee form, a full & complete cargo 
of Ferndale coal ” which the charterers, 44 subject 
to such warranty,” bound themselves to provide. 


The colliery guarantee provided that any question 
arising under the guarantee should be referred to 
arbn. The shipowners commenced an action 
against the charterers for demurrage at the port of 
loading : — Held : the arbn. clause in the colliery 
guarantee was not incorporated into the charter- 
party. — Clink v. Hickie, Borman & Co. (1898), 
3 Com. Cas. 276, C. A. 

Annotation : — Mentd. Saxon S.S. Co. v. Union S.S. Co. 

(1899), 68 L. J. Q. B. 914, C. A. 


Sub-sect. 3. — Whether Arbitration Clause is 
in Force and Applicable. 

144. Clause in partnership for period — Continua- 
tion after expiry of period.] — Articles for a partner- 
ship for one year contained an arbn. clause. The 
partnership was continued beyond the year & 
ultimately dissolved : — Held : the arbn. clause was 
in force. — Gillett v. Thornton (1875), L. R. 19 
Eq. 599 ; 44 L. J. Ch. 398 ; 23 W. R. 437. 

Annotations * : — Apld. Cope v. Cope (1885), 52 L. T. 607. 

Reid. Walmsloy v . White (1892), 67 L. T. 433, C. A. 

Mentd. Compagnie du S6n6gal et do la Cote Oceidentale 

D ‘Afriquo v. Smith & Woods (1883), 49 L. T. 527. 

145. Repudiation of liability on principal con- 
tract — Insurance.] — One of the conditions in a 
policy of insurance against lire stated that, if any 
difference should arise on any claim, it should be 
immediately submitted t-o arbn., A, after directing 
how the arbitrators should be chosen, added that 
no compensation should be payable until after an 
award determining the amount thereof should be 
duly made : — Held : the. assured might maintain 
an action on such policy notwithstanding the con- 
dition, where it appeared that the insurers denied 
the general right of the assured to recover any- 
thing, A did not merely question the amount of 
damage. — G oldstone v . Osborn (1820), 2 C. A l\ 
550. 


PART I. SECT. 6, SUB-SECT. 3. 

144 i. Clause, in partnership agreement 

— Withdrawal of one partner — Disjnite 
arising after withdrawal .] — Pursuer A 
fifteen others entered into an agreement 
to effect an amalgamation of the busi- 
nesses carried on by them. By art. 19 
all disputes during the subsistence of the 
agreement, or during any continuation 
thereof, or after its dissolution or ter- 
mination, or relating to the meaning of 
the agreement A the rights & liabilities 
arising therefrom, were referred to arbn. 
On pursuer’s resigning, the remaining 
parties subscribed a “ memorandum of 
continuation *' of the agreement, & 
continued the businoss under the same 
name, firm A style. On a dispute 
arising between pursuer A the remaining 
partners as to whether the former was 
entitled to carry on business in compe- 
tition with the partnersliip : — Held : 
(1) the partnership originally formed 
had been dissolved ; (2) the new 

partnership agreement was not a con- 
tinuation of the original agreement ; 
(3) the arbn. clause did not apply to a 
dispute between the retiring partner A 
the new partnership. — MacGregor v. 
Leith A Gkanton Boatmen’s Assoon. 
(1917), 1 8. L. T. 13. — SCOT. 

145 i. Repudiation of liability on prin- 
cipal contract — Insurance.) — Defts. re- 
quired pltf. to proceed to arbn. to ascer- 
tain the amount of loss under a policy 
issued by defts., which contained the 
statutory condition as to reference to 
arbn. Pltf. was willing to arbitrate as 
to amount provided defts. would admit 
liability for the loss. This defts. refused 
to do : — Held : defts. not entitled to a 
stay of proceedings until the amount 


had been ascertained by arbn. — Hughes 
v. London Assurance Co. (1883), 4 

0. R. 293.— CAN. 

145 ii. -.3 — A reference to 

arbn. in terms of a policy is not a condi- 
tion precedent to recovering on the 
policy, where the insurer has repudiated 
the contract. — Irving r. Sun Insur- 
ance Office (1906), O. R. C. 24. — 
S. AF . 

145 iii. .] — In an action 

brought to recover a sum alleged to be 
due under a policy, defts. moved to stay 
proceedings A refer the matter to 
arbn. under an arbn. clause contained 
in the policy. It appeared from the 
correspondence between the parties 
that defts. repudiated liability on 
certain grounds : — Held : such a dis- 
pute could not be referred to arbn. — ■ 
Ballahty v. Army, Navy A General 
Assurance Ashocn., Ltd. (1910), 50 

1. L. T. 114.— IR. 

145 iv. Repudiation not 

amounting to rescission .] — A contract 
for the insurance of cattle contained an 
arbn. clause providing that any dispute 
between the partios as to the construc- 
tion of the contract should be referred 
to an arbitrator. The insurers, having 
taken exception to certain actings of the 
firm, declined to do further business 
with them. In un action of damages by 
the firm against the insurers for broach 
of contract : — Held : the parties had 
not treated the contract as rescinded, & 
the arbn. clause was still binding. — 
H eg arty A Kelly v. Cosmopolitan 
Insurance Corpn., Ltd., [1913] 8. C. 
377.— SCOT. 

e. Contract.] — A. contracted 

to supply plant to B., but being unable 


to complete the contract intimated the 
fact to B„ stating that the letter was 
not to be taken as an admission of 
breach. B. replied that ho would hold 
the contract at an end A claim damages, 
A on so doing was met by the arbn. 
clause in the contract. B. maintained 
that, the contract had been terminated 
A that defender was not entitled to 
found on the arbn. clause : — Held : the 
contract still subsisted as a measure of 
damages. — J ohannksburg Municipal 
Council v. Stewart (D) A Co. (1909), 
46 Sc. L. It. 657.— SCOT. 

f. Clause in contract — Contract sub- 
sequently varied.] — A contract named 
an arbiter for the settlement of all dis- 
putes. The contract was varied, A the 
contractors executed the deviation 
according to plans furnished : — Held : 
the arbn. clause in the original contract 
remained offectual in reference to the 
makiug of the deviation, as well as the 
other portions of the work. — Bark A 
Co. v. Stirling A Dunfermline Ry. 
Co. (1855), 17 Dunl. (Ct. of Sess.) 582.— 
SCOT. 

g. Within limits of varia- 

tion anticipate d by parties.] — A contract 
to execute certain works contained an 
arbn. clause A a stipulation that 
alterations, additions or modifications 
made on the original plans during the 
execution of the works should be deemed 
part of the contract, etc. After the 
works were executod, with certain de- 
partures from the original plans, the 
contractor sued for a further sum 
which he alleged to be duo in conse- 
quence of these alterations, amounting to 
independent works: — lied; the altera- 
tions were of the nature anticipated 
in the contract, & the clause applied 
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, 146. *.] — A claim was made for indem- 

nity* for the loss of goods by fire under a policy, 
the conditions of which provided (1) that if the 
claim were fraudulent, or if the loss were occa- 
sioned by the wilful act or with the connivance of 
the insured, all benefit under the policy should be 
forfeited, & (2) that if any difference arose as to 
the amount of any loss such difference should, 
independently of all other questions, be referred 
to arbn., & that it should be a condition precedent 
to any right of action upon the policy that the 
award of the arbitrator or umpire of tne amount 
of the loss, if disputed? should be first obtained. 
The insurance co. repudiated the claim in ioto on 
the ground of fraud & arson : — Held : the repudia- 
tion of the claim on a ground going to the root of 
the contract precluded the co. from pleading the 
arbn. clause as a bar to an action to enforce the 
claim. — Jukeidini v . National British & Irish 
Millers Insurance Co., Ltd., [1915] A. C. 499 ; 
84 L. J. K. B. 640 ; 112 L. T. 531 ; 31 T. L. R. 
132 ; 69 Sol. Jo. 205, H. L. 

Annotation : — Refd. Wall v. Rederiaktiebolagot Luggu.de, 

[1915] 3 K. B. 66. 

147. -.] — -Appel. made to resps., an 

insurance co., a proposal for insurance. The pro- 
posal contained a declaration by appct. that his 
statements were true & an agreement that the 


proposal should be the basis of the contract. The 
policy recited that the proposal was the basis of the 
contract, & provided that compliance with the 
conditions indorsed on it should be a condition 
precedent to resps.* liability. One of the conditions 
was that if a false declaration was made in support 
of a claim, all benefit under the policy shouia be 
forfeited. The policy also provided that “ all 
differences under this policy ’* should be referred 
to arbn. Appct. made a claim under the policy, & 
resps. required that it should be referred to arbn. 
Before the arbitrator resps. resisted the claim on 
the ground that appct. had made untrue state- 
ments in the proposal form. Appct. contended 
that the arbitrator had no power to determine any 
matters wliich called in question the validity of the 
policy. The arbitrator stated a case as to whether 
the truth or untruth of the statements in the pro- 
posal had been referred to him : — Held : as resps. 
were not seeking to avoid the policy, but were 
relying upon the provision that the truth of the 
statements should be the basis of the contract, the 
answer to the question was in the affirmative. — 
Stebbing v . Liverpool & London <fc Globe 
Insurance Co., Ltd., [1917] 2 K. B. 433 ; 86 L. J. 
K. B. 1155 ; 117 L. T. 247 ; 33 T. L. It. 395. 

148. Dismissal of servant — Clause in employment 
contract.] — A contract to pay salary, & also to give 
a share of the profits during a certain time, con- 


— Mackay v. Provincial Bo Aim of 
Barry (1883), 20 Be. L. It. 697.- -SCOT. 

h. Extension of time for 

completion.] A contract, which stipu- 
lated that the work contracted for 
should be finished by a certain date, 
contained a clause submitting all dis- 
putes to an arbiter. Tlio execution of 
the work was suspended by the desire 
of the employers, but- was afterwards 
resumed by the contractor, though not 
till long after the expiry of the time 
originally stipulated for its completion : 
— Qn. : whether the submission clause of 
tho contract remained in force after the 
expiry of that time. — -Anderson v. 
Auerdeen Ky. Co. (1850), 12 Dual. 
(Ct. of Hess.) 781.— SCOT. 

k. — -.] — One or the 

conditions of a contract provided that 
the contractor should complete the 
whole of tho works on a certain day Sc 
contained an arbn. clause in exhaustive 
terms. Subsequently it was agreed to 
extend tho time for completion, & by an 
indenture between tho parties the con- 
dition for completion on a certain day 
waH rescinded & a new condition was 
substituted identical in terms except 
that a new date for completion was 
inserted. Tho employer, after the 
original date for completion Sc before 
the new date, purported to determine 
the contract in pursuance of conditions 
in that behalf. An action having been 
brought by the contractor claiming 
(inter alia ) damages for breach of con- 
tract, for wrongful prevention of due 
& complete performance & for wrongful 
determination of the contract, & upon a 
quantum meruit for work & labour done : 
— Held : the matters in dispute wero 
referable to arbn., notwithstanding that 
the original time for completion had 
passed when the contract was de- 
termined. — Burton r. Bairnndalk 
(Shire President) (1908), 7 C. L. It. 76. 
— AUS. 

l , Variation amounting 

to new contract.] — Where an application 
under an arbn. clause in a contract was 
made to stay proceedings, Sc it was con- 
tended by the opposite party that for 
the original contract a new agreement 
had been substituted, inasmuch as both 

S arties had agreed to an extension of 
Ime : — Held : a mere extension of time 
did not operate so as to rescind the 
original contract, but whore a new term 
for the inspection of the goods before 
delivery bad also been introduced, tho 


original contract was replaced by tho 
new agreement, to which the arbn. 
clause in tho original contract could 
not apply, & tho application must, 
I herefore, be refused. — Laohaunarian 
Bharkodan v. Hoare, Miller & Co. 
(1914). I. L. R. 41 Calc. 35.— IND. 

m. Contract finished — Whether 

clause executorial.]— -Held : a clause of 
reference referring to the decision of 
“ the architects all disputes connected 
with the con tract,,’' that might arise 

at any time, either previous to the 
commencement, during tho progress, 
or after the completion of the contract,” 
was “ ox ecu toil al ” of the contract, & 
did not constitute an arbn. embracing 
tlie question of the price to bo paid for 
the work. — M cCord v. Adams (1861), 
34 8c. Jut. 41. — SCOT. 

n* .] — Held : an 

action by a contractor against his em- 
ployer for payment due under a building 
contract, & for damages from Ids em- 
ployer having illegally taken possession 
of machinery &: materials, was not 
excluded by a clause in tho contract 
referring to arbn. all disputes or 
differences concerning the work or 
relating to the quantity or quality of 
material employed, or in any other 
matter or thing connected with the 
contract ‘ ‘ cither during the progress of 
tho work or after the completion thereof.'* 
— Tough v. Du mu a urns Waterworks 
Comrs. (1872), 11 Macph. (Ct. of Hess.) 
236— SCOT. 

o. .1 — A clause in a 

contract whereby parties agreed to refer 
all disputes between them “ connected 
with this contract or the execution of 
the work ” does not apply to disputes 
about the measurement of the work 
after its completion. — Kirkwood v. 
Morrison (1877), 15 8c. L. It. 51.— 
SCOT. 

p. — — .] — An agree- 

ment for the construction of cars con- 
tained a clause of reference providing 
that any difference as to its meaning, 
or as to the construction of the cars, or 
materials employed therein, or the 
implementing the provisions of tho 
contract, should be submitted to arbn. 
After the cars had been delivered Sc 
used, a dispute arose as to whether 
tho cars conformed to specification : — 
Held : Ruch a clause of reference was 
Intended to be confined to questions 
arising during the progress of the work. 


— Savile Street Foundry Co., Ltd. 
v. Rothesay Tram. Co., Ltd. (1883), 
20 He. L. R. 562— SCOT. 

q. .] — A contract 

contained an arbn. clause providing 
that any difference in regard to the true 
meaning of tho plans, etc., or the manner 
in which tho work was to be executed, 
or any matter arising thereout or con- 
nected therewith, should bo submitted 
to R. After completion of the contract 
tho employer disputed the accuracy of 
tho measurements. The contractor 
then raised an action to have It declared 
that the dispute fell within the clause 
of reference : — Held : such clause of 
reference applied only to disputes 
arising during the execution of the 
contract, & requiring to bo immediately 
disposed of. Sc tho dispute, which 
rebited to completed work, did not fall 
within it. — Beattie v. MacGregor 
(1883), 20 So. L. R, 729.— SCOT. 

r. Termination 
virtue of reserved power to that effect. ]- 
A contract for the execution of certain 
works provided that it should be lawful 
for tlie engineer of the employers, in 
certain events, to determine the con- 
tract on certain conditions, & all dis- 
putes were to he referred to the arbn. 
of B., whoso decision should he binding. 
The employers determined the con tract, 
& proceeded themselves with the works, 
but the works wero not completed for 
nearly three years. The contractors 
brought an action, claiming an account 
of what was duo to them on the con- 

' tract, & damages for breach thereof, or 
to have the contract specifically per- 
formed : — Held : whatever might ha 
the effect of the arbn. clause, if a dispute 
arose after the engineer had made a 
valuation & certificate, there was then 
no dispute or difference within the 
arbn. clause.— Swine y & M'Larnon v. 
Ballymena Town Comrs. (1888). 23 
L. R. Ir. 122, 129.— IR. 

s. .] — r— Under 

a contract, power was given to the archi- 
tect to declare tho contract at an end. 
An arbn. clause referred questions to the 
architect, who exorcised his power to 
declare the contract at an end. In an 
action by the contractors against the 
owners : — Held : the arbn. clause was 
operative notwithstanding the action 
of the architect in declaring tho contract 
at an end. — Scott v. Gerrard (1916), 

2 S. L. T. 42.— SCOT. 
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tained a clause of reference to arbn. of disputes 
relating to the construction of the deed or as to the 
accounts. In an action for wrongful dismissal, the 
contest being as to the right to dismiss for neglect 
of duty : — Held : the action was not referable. — 
Smith v . Allen (1862), 3 F. & F. 166. 

149. -.] — Pltf., who had been engaged 

by contract under seal to conduct deft.’s business 
for five years as manager, having been dismissed 
during the term for mismanagement, sued upon 
the contract, which provided that in case any dis- 
pute or question should arise between the parties 
in respect of the carrying on of the business, or 
otherwise, or any matters connected with the con- 
tract, the same should be referred to arbn. : — Held : 
a judge at chambers had jurisdiction under C. L. P. 
Act, 1854, s. 11, to stay the proceedings in the 
action & refer it to arbn., & in so doing he properly 
exercised his discretion. 

It appearing that matters of account were 
involved :—Qu . : as to the jurisdiction under s. 3 
as to compulsory reference of questions “ wholly 
or partly ” matter of account. — Wickham v. Hard- 
ing (1859), 28 L. J. Ex. 215 ; 33 L. T. O. S. 138. 

150. .] — Deft, agreed to employ pltf. 

as his agent for carrying on his business in a 
specified district for fifteen years, & the agreement 
contained a clause for referring to arbn. any 
disputes as to the construction of the agreement, 
or any payment, act, or thing relating to or arising 
out of the agreement. Before the term expired, 
deft, dismissed pltf. from his employment for 
alleged misconduct, & gave notice to refer the 
matters in dispute between them to arbn., but 
among the matters in dispute he did not specify 
his dismissal of the agent. Both parties appointed 
arbitrators, but before anything more was done 
pltf. brought an action against deft, to restrain 
mm from dismissing him & from appointing 
another agent. Deft, moved to stay proceedings 
in the action on the ground of the agreement to 
refer all matters to arbn. : — Held : (1) deft, having 
taken upon himself to dismiss pltf. without waiting 
the decision of the matters in dilTerence by arbn., 
the ct. ought not to exercise their power of staying 
proceedings in the action ; (2 ) it was too late after 
the commencement of the action for deft, to with- 
draw his dismissal of pltf., in order that it might 
be included in the arbn, — Davis v. Starr (1889), 
41 Ch. D. 242 ; 58 L. J. Ch. 808 ; 60 L. T. 797 ; 
37 W. K. 481, 0. A. 

Annotations : — Distd. Itenshaw r. Queen Anne Mansions 

Co., [1897] 1 Q. B. 662, C. A. Expld. Parry v. Liverpool 

Malt Co., [1900] 1 Q. B. 339, C. A. 

151. .] — A contract for the employ- 

ment of pltf. by defts. for five years provided, 
among other things, that defts. might dismiss 
pltf. if he were guilty of gross misconduct, & that, 
if any dispute should arise between defts. & pltf. 
touching their or Ids rights or liabilities under the 
contract, it should be referred to arbn. Defts. 
dismissed pltf. on the ground of alleged misconduct, 


& pltf. brought an action against defts. claiming 
damages for wrongful dismissal: — Held: (1) the 
dispute was within the terms of the arbn. clause 
in the contract ; (2) defts. being willing to refer 
the whole dispute to arbn., the action should be 
stayed & the matter referred in accordance with the 
submission. — Renshaw v. Queen Anne Resi- 
dential Mansions Co., Ltd., [1897] 1 Q. B. 662 ; 
66 L. J. Q. B. 496 ; 76 L. T. 611 ; 45 W. R. 487. 

Annotation : — Folld. Parry v. Liverpool Malt Co., [1900] 1 

Q. B. 339, C. A. 

152. -.] — A contract for the employ- 
ment of pltf. by defts. as their agent for the sale 
of maize & other products for seven years, at a 
remuneration by commission, provided that “ any 
dispute arising in connection with ” the contract 
should be referred to arbn. pursuant to the arbn. 
clause in the bye-laws of the Liverpool Corn Trade 
Assocn. The arbn. clause in those bye-laws pro- 
vided that “ all disputes arising out of transactions 
connected with the trade ” should be referred to 
arbitrators, & that neither contracting party 
should bring any action against the other in respect 
of any dispute until the dispute had been settled 
by the arbitrators. Disputes as to pltf.’s conduct 
as agent were subsequently referred to arbitrators, 
who made an award adverse to pltf., whereupon 
defts. dismissed him. Pltf. then brought an 
action against defts. for damages for wrongful 
dismissal : — Held : the dispute in the action was 
within the arbn. clauses in the contract & bye-laws, 
& defts., having always been “ ready & willing ” 
to refer the dispute to arbn., were entitled to have 
the action stayed under s. 4 of the Act of 1889. — 
Parry v. Liverpool Malt Co., [1900] 1 Q. B. 339 ; 
69 L. .T. Q. B. 161 ; 81 L. T. 621 ; 44 Sol. Jo. 118, 
C. A. 

See, also, No. 307, post. 

153. Clause in lease — Express tenancy at will 
created after expiry of period in lease.] — A colliery 
lease gave the lessees a right to carry foreign coal 
over the surface by means of a tramway, & pro- 
vided that any controversy relating to the lease 
should be referred to arbn. Just before the lease 
expired, the lessees wrote to the lessors asking for 
an extension of the lease for six months on the same 
terms, & the lessors wrote, in reply, that the lessees 
might consider themselves tenants at will of both 
mine and wayleave until an arrangement could be 
arrived at. No arrangement was arrived at, & 
the lessors terminated the tenancy at will by notice, 
& afterwards brought an action against the lessees 
for damages for the use of the wayleave during the 
tenancy at will. The lessees applied for a stay 
of proceedings under s. 4 of the Act of 1889 : — 
Held : an express tenancy at will was created on 
the terms of the lease so far as they applied to such 
a tenancy, including the arbn. clause, & the pro- 
ceedings ought to be stayed. 

Where a tenant holds over after the termination 
of a lease & an express tenancy at will is created, 
all the terms & conditions of the original lease 
apply to the tenancy at will, including an arbn. 
clause, so far as they are consistent with such 


153 i. Clause in lease — Claims arising 
after termination. ]— A lease of minerals 
referred to a mining engineer “ any 
disputes or differences ” that should 
arise “ as to the meaning or execution of 
these presents *’ : — Held : the clause 
was “ executorial ” for the purpose of 
carrying out the stipulations of the 
lease, & did not embrace a claim 
made after its expiration. — Pearson v. 
Oswald (1859), 31 Sc. Jur. 229. — 
SCOT. 

153 ii. fjease surrendered.] — A 

memorandum of lease provided that 
any doubt, difference, or dispute arising 


between the parties touching “ these 
presents,” or any matter, clause, or 
thing therein contained, should be 
determined by arbitrators in manner 
provided by Arbn. Act, 1890 : — Held : 
the arbn. clause was still effective, not- 
withstanding that no claims for breaches 
of covenants had been made until after 
the surrender of the lease. — Troutbeok 
v. Tanner (1910), 29 N. Z. L. R. 1171.— 
N JZ. 

153 iii. Lands sub-let — Whether 

applicable as between landlord & sub- 
tenant.] — A lease provided that, at the 
expiry thereof, the buildings should be 


valued by persons, one chosen by each 
party, &, in the case of variance between 
them, by an oversman. The tenant 
sublet a portion of the ground, with the 
houses thereon, to the War Office, & 
assigned to the sub-tenant the whole 
clauses 8c obligements incumbent on 
the proprietor under the principal lease. 
The War Office brought an action against 
the proprietor, concluding for decree 
ordaining him to nominate a neutral 
person in terms of the principal lease : — 
Held : defender must do so. — Lord 
Advocate v. Home (Earl) (1891), 18 
R. (Ct. of Seas.) 397.-HSCOT. 
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tenancy (Cozenb-Hardy, M.R.). — Morgan v. 
Harrison (W.), Ltd., [1907] 2 Ch. 137 ; 70 

L. J. Oh. 548 ; 97 L. T. 445, C. A. 

Annotation : — Mentd. A.-G. r. Cory, Kennard v. Cory (1918), 

34 T. L. R. 621. 

154. Where no dispute arises.] — A., being pos- 
sessed of certain plant & materials for the con- 
struction of a canal & other engineering works in 
Holland, in Mar., 1853, agreed, by parol, to sell 
same to B., & two persons were sent to the spot to 
value them. An inventory was accordingly made, 
A, on Mar. 31, A. & B. signed the following memo* 
randum at the foot thereof: “Agreed between 
' B. & myself, £4,509 12a.” On May 8, a written 
■contract for the sale of the plant & materials was 
-executed by A. & B., by which it was agreed “ that 
A. should sell & B. should purchase all such parts 
of the plant, materials & things then on or about 
the works of the canal, which belonged to A., & 
that the price to be paid for same should be the 
fair amount of the value thereof, such amount 
to be settled, in case the parties should differ as to 
same, by arbn.,” in manner therein provided ; “ and 
that B. should pay to A. the amount of such price 
or value within two calendar months after such 
price or value should have been fixed & determined 
as aforesaid.” B. was let into possession of the 
plant immediately after Mar. 31, & remained in 
possession. No arbn. was ever demanded, or any 
dissatisfaction expressed by B. at the price fixed 
by the valuers : — Held : the event upon which 
the arbn. clause of the contract of May 8 was to 
take effect, viz., the parties differing as to the 
value, never having arisen, the parties were 
remitted to a sale at a fair value, & A. was entitled, 
at the expiration of two months from that date, 
to recover the value agreed on by the memorandum 
of Mar. 31. — Oannan (Canaan) v. Fowler (1853), 
11 0. B. 381 ; 23 L. .r. C. P. 48 ; 2 W. B. 101 ; 
2 C. L. R. 43 ; 139 E. R. 75. 


Sub-sect. 4. — What Law Governs Construction 
of Arbitration Clause. 

155. Contract between English & Scotch firm — 
Which law governs.] — A vendor resident in Scot- 
land, & a yjurchaser resident in England, agreed 
for the sale & purchase of goods to be delivered 
in Scotland. The agreement contained a clause 
that any dispute should be “ settled by arbn. by 
two members of the London Corn Exchange, or 
their umpire, in the usual way.” The vendor 
brought an action against the purchaser in the 


Scotch ct. for non-acceptance of the goods accord- 
ing to contract. The purchaser pleaded the arbn. 
clause, which, being an agreement for reference 
to unnamed arbitrators, was, as the Scotch law 
then stood, invalid: — Held: (1) the intention of 
the parties, as gathered from the whole contract, 
was that it should be governed by English law ; 
(2) the arbn. clause, being good in English law, & 
not fundamentally opposed in principle to the law 
of Scotland, was a good defence to the action. — 
Hamlyn & Co. v . Talisker Distillery, [1894] 
A. C. 202 ; 71 L. T. 1 ; 58 J. P. 540 ; 10 T. L. R. 
479 ; 0 R. 188, H. L. 

Annotations : — Apld. Crosland v. Wrigley (189.5), 73 L. T. 

60 ; South African Breweries v. King, [1899] 2 Oh. 173 ; 

Royal Exchange Assce. Corpn. v. Sioforsakrlngs Akt. 

Vega, [1902] 2 K. B. 384, C. A. Folld. Spurrier v. La 

Cloche, 11902] A. C. 446, P. C. Apld. Hansen v. Dixon 

(1906), 96 L. T. 32 ; British Soutn Africa v. De Beers 

Consolidated Mines, [1910] 1 Ch. 354 ; Pena Copper 

Mines v. Rio Tinto Co. (1911), 105 L. T. 846, C. A. ; 

Re Mackenzie, Mackenzie v. Edwards -Mohr, [1911] 1 Ch. 

578 ; Cameron v. Cuddy, [1914] A. C. 651, P. C. Retd. 

Hicks v . Maxton (1907), 1 B. W. C. C. 150. Mentd. 

D6cli6ne e. City of Montreal (1894), 11 R* 319, P. C. 

156. Insurance by English company of Jersey 
risk — Reference to Act of 1889.] — A fire insurance 
policy, made in Jersey by the agents of an English 
co. on the goods of a resident of Jersey, provided 
(inter alia) that the co. should pay what might 
become due in case of loss out of its capital stock 
& funds, & contained an arbn. clause specifically 
referring to the above Act : — Held : the nature 
of the transaction, the language in which the 
policy was expressed, & the terms of the agreement 
& of the conditions, all showed that the contract 
between the parties was an English contract, & 
that, wherever sued upon, its interpretation & 
effect ought, as a matter of law, to be governed 
by English & not by Jersey law. 

The reference to the English Arbn. Acts shows 
that the arbn. proceedings were to be conducted 
according to English law, & no other (Lord 
Lindley). — Spurrier v. La Cloche, [1902] A. C. 
440 ; 71 L. J. P. C. 101 ; 80 L. T. 031 ; 51 W. R. 1 ; 
18 T. L. R. 000, P. C. 

157. Contract between English companies carrying 
on business in Spain — Reference to Act of 1889.] — -A 

contract between English cos. carrying on business in 
Spain provided that the contract should be “ con- 
strued & take effect as a contract made in England & 
in accordance with the laws of England,” A that the 
rights, duties, or liabilities of the parties thereto 
should be referred to arbn. in conformity with the 
provisions of the above Act : — Held : having regard 
to the express language of the contract, the parties 
contracted with reference to the law of England, & 
it was the intention of both parties that all their 


PART I. SECT. 6, SUB SECT. 4. 

a. Contract between Scotch & Bel- 
gian firm, — What law governs. ] — A 
contract between a merchant in Scotland 
& a mercantile firm in Antwerp, to be 
implemented in Scotland, provided : 
“ Arbn. Any dispute on tills contract 
to be settled by friendly arbn. in London 
in the usual way ” : — Held : the 
question whether the clause was valid 
& effective fell to be determined by 
the law of England. — Robertson v. 
Brandes, Schonwald & Co. (1906), 43 
Sc. L. R. 635.— SCOT. 

b. Contract between Scotch <& South 
African firm — What law governs.] — A 
contract, whereby a firm in Scotland 
undertook to supply plant for Johannes- 
burg, provided : In case any dispute or 
difference shall arise between the pur- 
chasers Sc the contractors ... it shall, 
after the complete delivery of the 
material, be referred to the arbn. of a 
single arbiter or umpire to be mutually 
agreed upon between the parties, or, 
falling agreement, to be nominated by 
the president for the time being of the 


Institution of Civil Engineers of London, 
or, in the case of disputes arising with 
local contractors In Johannesburg, to 
be nominated by the Lieutenant- 
Governor of the Transvaal ... & the 
arbn. shall be an arbn. within the Act of 
1889 & shall be conducted in all respects 
as therein provided. ” The main contract 
was subsequently modified by a second 
or “ running ” contract wliich provided : 
“In the event of any dispute be- 
tween the contractors & the council 
. . . the matter in dispute shall bo 
referred to a single arbiter or umpire to 
bo mutually agreed upon, or, failing 
agreement, to be nominated by the 

Lieutenant-Governor of the Transvaal, 
& to hold the arbn. In Johannesburg 
... & the arbn. shall be deemed to be 
an arbn. within Transvaal Ordinance of 
1904, Sc shall be conducted in all 
respects as therein provided.” The 

main contract provided : “ This eon tract 
shall be deemed for all purposes an 
English contract enforceable in 8c 

subject to the jurisdiction of the 

English cts.” In an action for damages 
for breach of the two contracts, ques- 


tions arose as to whether these claims 
were covered by the arbn. clauses : — 
Held : the scope & validity of the arbn. 
clauses fell to lie determined by the law 
of England. — Johannesburg^ Muni- 
cipal Council v. Stewart Sc Co., 
[ 1909 J S. C. 860.— SCOT. 

155 i. Contract between English dt 
Scotch firm — Which law governs.] — A 
contract of sale between Glasgow engi- 
neers & a London co. contained an 
arbn. clause in English form providing 
for the appointment of an arbiter under 
the Act of 1889. The purchasers re- 
jected oertain plant, & on being sued 
contended that it was for the English 
ct. to determine the scope of the 
reference & pleaded forum non con- 
veniens : — Held : as defenders had 
failed to show it would be more suitable 
for the interests of all parties 8c lor the 
ends of justice that the case should be 
tried in England, there was no reason 
why the case should not remain in the 
Scottish cts. — Howden 8c Co ., Ltd. v . 
Powell Duffryn Steam Coal Co., 
Ltd. (1912), 49 Sc. L. IL 605.— SOO.T. 
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rights under the contract should be governed by 
that law, & that the procedure for determining 
their rights should be an English procedure under 
an English stat. in accordance with English 
statutory provisions. — Pena Copper Mines, Ltd. 
v. Rio Tinto Co., Ltd. (1911), 105 L. T. 840, C. A. 
See, generally , Conflict of Laws. 


Sub-sect. 5. — Whether Arbitration is Con- 
dition Precedent. 

A . To Right to sue. 

See Sect. 9, post . 

B . To other Remedies. 

158. Right to remove plant as set-oil against 
debts — Question oi account.] — By the contract be- 
tween a railway co. & a contractor it was provided 
that, if the contractor made default, the co. might 
themselves complete the line, that the plant, etc., 
upon the line belonging to the contractor should 
become the property of the co., & be set off against 
the debts (if any) due from him to the co., & that 
the contractor should not hinder the co. from using 
the same. Default having been made, the co. 
completed the line, & were proceeding to remove 
the plant, etc. An arbn. was pending to decide 
the questions of account between the contractor 
& the co. : — Held : the co. must be enjoined from 
removing the plant before award given. — Garrett 
v. Salisbury & Dorset Junction By. Oo. (I860), 
L. R. 2 Eq. 358 ; 14 L. T. 093 ; 12 Jur. N. S. 495 ; 
14 W. R. 810. 

159. Right to give notice to terminate contract.] — 

Defts. were carrying out a scheme for a water 
supply, & had contracted with pltfs. to sink certain 
wells. The work was to be performed to the 
satisfaction of defts.’ engineer, & any dispute was 
to go to arbn., & if in the judgment of the engineer 
sufficient dispatch was not used, defts. or their 
engineer might dismiss the contractors & their 
workmen. Difficulties having arisen in carrying 
out the work & delay being thereby occasioned, 
defts. gave notice dismissing the contractors & 
their men. On a motion to restrain defts. from 
acting on the notice: — Held: (1) the provision 
for arb was part of the contract, & the con- 
tractors were not bound to give up to the engineer 
the decision of every question ; (2) the ct. ought 
to imply that defts. would not act upon the 
summary clauses until the arbitrators had affirmed 
the judgment of the engineer ; (3) an injunction 
should be granted. — Poster & Dicksee v. Hast- 
ings Corpn. (1903), 87'L. T. 730 ; 19 T. L. R. 204. 

160. .] — Where parties to a continuing con- 
tract agree that it shall be terminable by giving 
notice on the happening of an event, & the question 
as to whether that event has happened is left to 
the decision of an agreed arbitrator, a decision by 
the arbitrator, or by some other properly appointed 
tribunal, is a condition precedent to giving a valid 
notice. — Harrowby (Earl) v. Leicester Corpn. 


(1915), 85 L. J. Oh. 150 ; 114 L. T. 129 ; 80 J. P. 
92 ; 14 L. G. R. 42. 


Sub-sect. 0. — Whether there is Condition 
Precedent to Arbitration. 

161. Particulars oi loss — Reference to average 
stater — On dissatisfaction reference to arbitration.] 

— In an action for a partial loss on a policy of in- 
surance, embodying a regulation that all claims for 
partial losses should be adjusted by an average 
stater, & that in case the co. were dissatisfied with 
his adjustment, it should be referred to arbitrator's, 
etc., the award to be final, a plea that, although 
the claim was referred to an average stater, & he 
made an adjustment, yet the co. have been & are 
dissatisfied with the adjustment, & desirous of 
referring it to arbitrators, etc., but pltfs. refused, 
etc., was allowed to be pleaded, since the plea was 
not so untenably bad as to entitle the ct. to shut 
defts. out from an opportunity of having its validity 
deliberately discussed. — Johnson v. Hopper 
(1858), 4 Jur. N. S. 882. 

162. Supplied by assured — Any differences 

referred to arbitration.] — A fire insurance policy 
provided : “ When a fire takes place, if & whenever 
any difference arises under the policy as to any 
claim for loss or damage, etc., or any matter 
arising under the policy, such differences shall bo 
referred to arbitrators,” etc. The policy also con- 
tained a condition that, when any fire took place, 
the co. might insist on having particulars delivered 
to them of the loss sustained, etc., & that, if the 
co. should contend that the policy was defeated 
or the insured deprived 6i the benefits of it by 
reason of breach of any of the conditions of it, then 
they might revoke any submission to arbn. The 
co. demanded, & pltfs. supplied, particulars, but 
the co. deemed this insufficient, <fc declined to 
proceed with an arbn., insisting that pltf. was not 
yet entitled to it. On his issuing a writ they 
applied to stay the action on the ground that he 
was not entitled to proceed by action, but was 
bound to go to arbn. : — HeM : the proper course 
for pltf. to pursue was to take steps to compel the 
co. to proceed to arbn., which it was admitted he 
could do. — Ken worthy v. Queen Insurance 06. 
(1892), 8 T. L. R. 211. 

163. Absence of agreement as to occurrence 
giving rise to dispute.] — Pltf.’s vessel & deft.’s 
vessel were insured in a mutual insurance co., by 
the rules of which it was provided that, in the 
event of a collision occurring between two vessels 
insured in the co., the owners of such vessels 
should immediately submit a statement of the 
whole circumstances of the collision, & the directors, 
after receiving such statement, should have power 
to arbitrate on the matter, & their decision should 
be final : — Semble : the rules must be taken to 
mean that it should be a condition precedent to 
an arbn. that both parties had agreed as to the 
fact of a collision having taken place. — The War- 
wick (1890), 15 P. D. 189 ; 03 L. T. 561 ; 8 Asp. 
M. L. 0. 545, D. 0. 

Annotation : — Mentd. J Re Margotte & Ocean Accident & " 

Guarantee Corpn., [1901] 2 K. B. 792. 


PART I. SECT. 6, SUB-SECT. 5.— B. 

c. Right of distress.] — Deft, leased 
land to pltf. on certain terms providing 
( inter alia ) that the lessor might sell 
any part of the form, making a reason- 
able deduction from the rent therefor, 
to be determined by arbn. in case of 
dispute. A railway co. gave notice to 
deft, that they required a portion of the 


land, which he conveyed to them after 
an arbn. as to price : — Held : that after 
the sale the lessor could not distrain 
without first arranging or offering to 
arbitrate as to the amount to be de- 
ducted. — B icklk v. Beatty (1858), 17 
U. C. R. 405.— CAN. 

PART I. SECT. 6, SUB-SECT. 6. 

d. Admission of liability on proof of 


foss.l — An insui ance policy provided 
that any dispute, arising after proof of 
loss & damage had been duly given, 
should be referred to arbn. In an 
action on the policy : — Held : before 
an arbn. could bo had defts. after re- 
ceiving proofs would have to admit 
their liability. — Bowks v. National 
Insurance Co. (1880), 20 N. V. R. 437. 
—CAN. 



887 


Part I. — The Submission. 


184. Demand of reference within limited time.}— 

Pltfs. bought of deft, jute of a particular mark, to 
arrive from Calcutta, deft, guaranteeing the jute 
to be of the average quality of that mark as hitherto 
imported, & promising that if found to be inferior 
affair allowance should be made to pltfs. The 
quality, as alleged by pltfs., was found to be 
inferior, & damages were claimed accordingly. 
Deft, stated in defence that pltfs. * purchase was 
subject to a term that, in the event of any dispute 
arising out of the contract, it was to be referred 
to jute brokers for arbn., & that any reference to 
arbn. was to be demanded within fourteen days of 
final landing of the jute. Deft, alleged that this 
was a dispute arising out of the contract. <te no 
reference was demanded within the stipulated 
time: — Held: this was a good defence to the 
action, the effect of the contract being that no 
allowance for inferior quality was to be made 
unless a reference was demanded within fourteen 
days of the landing of the jute. — Pompe v. Fuchs 
(1876), 84 L. T. 800. 

165. Arbitration to be “ held ” within limited 
time.] — -A contract for the sale of cotton-seed to be 
delivered in sound A merchantable condition to 
buyers’ craft alongside steamer at Hull, contained 
an arbn. clause, which provided for arbn. “ to bo 
hold within six weeks from date of ship’s reporting, 
unless buyers’ sellers’ arbitrators, or umpire, 
agree in writing to extend the time.” The ship 
containing the cotton-seed was reported on 
.June 28. A: delivery was taken by resps. In due 
course resps. claimed arbn. upon the question 
of quality. The arbitrators met at the offices 
of the Oil Seed Assocn., London, on July 25, 
with a view to proceeding with the arbn., but, 
finding no samples there, they verbally adjourned 
the arbn. to enable the samples to be produced : — 
Held: the arbitrators having met on July 25, & 
having adjourned for the production of the evi- 
dence, the arbn. had been 4 ‘ held ” within six weeks 
from tlie date of the ship’s reporting, Ac the buyers 
had not lost the right, to arbitrate. — Re Varipati 
A: Co. Ac. Olympia Oil Ac Cake Co., [1914] W. N. 
208. 


Sub-sect. 7. — What is Referred. 

A . Who decides . 

166. The court.] — Articles of partnership be- 
tween pltf. & other persons for performing a con- 
tract contained an agreement that any dispute 
between the partners should be settled by arbn., 
but there was no agreement that the submission 
to arbn. might be made a rule of ct. One of the 
partners became a liquidating debtor, Ac deft, 
was appointed his trustee, Ac he elected to carry 
on the contract. Deft, claimed to have purchased 
the shares of pltf. Ac the other partners in the 
undertaking. Pltf. brought an action against deft, 
asking for an account of the partnership doaluigs. 
The main questions at issue were whether tlie 
shares of the other partners were purchased on 
behalf of pltf. Ac deft, or of deft, alone, Ac whether 
deft, had purchased the share of pltf. as well as 
of the other partners. Deft, moved for an order 
under C. L. P. Act, 1854, s. 11, staying all pro- 
ceedings in the action, Ac referring the matters in 
question to arbn., but before the motion was heard 
pltf. revoked the agreement for arbn. : — Held : 
the question whether the matters in dispute were 
within the agreement for arbn. was one which the 
ct. would decide, Ac would not leave to the arbi- 
trator. — Piercy v. Young (1879), 11 Oh. D. 200 ; 
42 L. T. 710 ; 28 W. li. 845, 0. A. 

Annotations : — Consd. & Apld. Fraser v. Ehronsporgor (1883), 

12 Q. B. D. 310, C. A. ; Do Ricci v. Do Ricci, [1891] P. 378. 

Distd. Den of Airlie S.S. Co. v . Mitsui Ac British Oil Sc 

Cake Mills (1912), 106 L. T. 451, C. A. 

167. -.] — By an agreement entered into 
between the L. co. Ac the N. co., it was agreed that 
the N. co. should, subject to the bye-laws from 
time to time in force of the L. co., have running 
powers over the L. co.’s line upon certain terms. 
The agreement contained a provision for reference 
to arbn. in case of dispute. No limit as to the 
duration of the agreement was expressed, nor was 
power given to either co. to determine it : — Semble : 
the question whether or not the agreement was 
revocable could not be determined under the 
arbn. clause after a notico by one of the parties 


164 I. Demand of reference within 
limited time — “ Written demand .*’] — A 
clause in an accident policy provided 
that, in ease of any difference regarding 
any claim, it should be in the option of 
the assocn. to have the difference 
decided by arbn., & the assocn. should 
declare within ten days after written 
demand whether same should be decided 
by arbn., Ac, in case the assocn. should 
decline to refer the difference to arbn., 
or should give no answer to the demand 
therefor within fourteen days, the in- 
sured might proceed by action, provided 
that if no written demand for arbn. as 
above mentioned wore made within six 
months, the insured should be ho d to 
have waived Ac abandoned all claims 
against the assocn . : — Held : the words 
"written demand** meant a written 
demand for an arbn., Ac where a written 
demand for payment without mention 
of arbn. was the only demand made on 
tlie co. within six months of the date of 
the accident, the clause barred any 
cluim on the policy. — Scott’s Execu- 
tor v. Southern Life Assocn. (1909), 
T. H. 223 ; L. L. R. 91.— S. AF. 

164 ii. .] — In an action on a 

policy, the oo. pleaded that pltf. had 
failed to make a writton demand for 
arbn. in terms of ono of the conditions 
of the polioy, which provided that, if no 
written demand for arbn. were made by 
the insured within six months from the 
date of the accident, the Insured should 
be held to ha ve waived Ac abandoned all 
elalm against the co., whoso liability to 
the Insured should thereupon absolutely 
cease Ac determine. The action was 
tried before a Jury, who awarded the 

J. — VOL. II. 


sum of £500 to pltf. An objection was 
taken on behalf of the oo. that, as pltf. 
admitted that no written demand for 
arbn. had boon sent, the judgment 
should be entered for the oo., but the 
presiding judge decided, as a matter of 
law, that the condition did not apply, Ac 
judgment was entered for pltf. : — Held : 
judgment should be entered for the co. — 
Southern Life Assocn. v. Trollip 
(1907), 3 Buch. A. C. 188 ; 17 0. T. R. 
1016.— S. AF. 

e. Conditions not precedent to arbi- 
tration.] — In an action to Bet aside an 
award it was contended that the agree- 
ment to arbitrate was conditional, Ac i 
that the conditions had not been per- 1 
formed : — Ueld : the so-called condi- 
tions were not conditions precedent to 
arbn., but simply undertakings that 
oertain things should be dono. — Re 
Graves Ac Tentler (1911), 19 W. L. R. 
361 ; 21 Man. L. R. 417.— CAN. 

f. Notice within certain time after 
dispute arises — When dispute ** arises.**] 
— In u contract between buyers Ac 
sellers an arbn. clause containod the I 
following words * “ provided that no 
such dispute or difference shall be 
deemed to have arisen or be referred to 
arbn., unless one party haR given 
notice in writing to the other after the 
existence of such dispute within seven 
days after it arisos.” Tho buyers 
rejected tho goods, Ac the sellers more 
than seven days thereafter repudiated 
the rejection Ac sued the buyers for tlie 
price : — Held : the dispute did not 
arise until the date of pursuers’ letter 
repudiating the rejection, but the letter 
of repudiation was itself notico of tho 


existence of the dispute Ac the arbn. 
clause was applicable. — H owden Ac Co., 
Ltd. v. Powell Duffryn Steam Goal 
Co., Ltd. (1912), 49 So. L. R. 605. — 
SCOT. 

g. Notice of dispute required.] — 
When in a contract it is covenanted 
that one or other of the parties may have 
rooourso to arbn. by giving a notioe in 
writing to the other party Ac to the 
arbitrator, such notioe is to be considered 
a condition precedent to binding the 
! parties by the decision of suoh arbi- 
! trator. — Drummondville v. Simoneau 
(1912), Q. R. 23 K. B. 392. — CAN. 

PART I. SECT. 6, SUB-SECT. 7.— A. 

166 i. The court.] — On a motion to 
stay an action, on the ground that the 
matters in dispute come within a clause 
in a contract for the execution of works 
agreeing to refer matters in dispute, 
arising in tlie settlement of tho Accounts, 
to arbn., the construction of the clause 
is for tho ct. — Workman v. Belfast 
Harbour Comrs., [1899] 2 I. R. 234. — 
1R. 

166 ii. .1 — Held: upon an applica- 

tion made to it under s. 525 of the Code 
of Civil Procedure, the ct. has jurisdic- 
tion to Ac is bound to inquire into the 
question whether the parties had or had 
not referred the matter in question to 
arbn. — Uanesh Singh v. Kashi Singh 
(1906), I. L. R. 28 All. 621.— IND. 

166 iii. Question of fact.] — The 

question whether a particular matter is 
within scope of a submission is for the 
jury. — Macadam v. Kiokbush (1904), 
10 B. C. R. 358.— CAN. 


Z 
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A. & Jg.] 

purporting to revoke the agreement, since, if the 
notice were operative, the arbn. clause would have 
been equally revoked with the rest of the agree- 
ment. — Llanelly Kailway A Dock Co. v. Lon- 
don A North Western By. Co. (1873), 8 Ch. App. 
942 ; 42 L. J. Ch. 884 ; 29 L. T. 357 ; 21 W. R. 
889, L.JJ. : affd. (1875), L. R. 7 II. L. 550, H. L. 

Annotations : — Mentd. Levy v. Creighton (1874), 31 L. T. 1, 
O. A. ; Cochrane v. Exchange Telegraph Co. (1896), 12 
T. L. It. 197 ; lie Llndrea, Lind re a t>. Fletcher (1913), 
109 L. T. 623. 

168. Unless covered by terms of reference.] 

— The lease of a mine contained an agreement to 
refer disputes between the lessors & three lessees 
to arbitrators or their umpire. Disputes having 
arisen with regard to minerals drawn by the lessees 
from their adjoining mine through the demised 
mine : — Held : on the construction of the lease, 
the ct. would not decide, but would leave it to the 
arbitrators to decide whether the matters in dis- 
pute between the parties were within the agree- 
ment to refer. 

The words in the arbn. clause with respect- to 
the rights, duties, A liabilities of either party “ in 
connection ” with the premises, evidently are apt 
to include A were intentionally used to include 
everything relating to the demised property & 
the use of it, even things which might arise out of 
collateral matters between the parties (Lord 
SeLBoRNE, C.).* — WlLLESFORD v. Watson (1873), 
8 Oh. App. 473 ; 42 L. J. Ch. 447 ; 28 L. T. 428 ; 
37 J. l\ 548 ; 21 W. R. 350, L.O. & L.JJ. 

Annotations: — Consd. Plews v. Baker (1873), L. K. 16 Eq. 
664 ; Wade-Gery v. Morrison (1877), 37 L. T. 270. Consd. 
& Apld. Law r. Garrett (1878), 8 Ch. D. 26, C. A. Consd. 
Plcrcy v. Young (1879), 14 Ch. D. 200, C. A. : Minifle v. 
Railway Passengers Assce. (1881), 44 L. T. 552 : Com- 
pagnie du Senegal v. Woods (1883), 63 L. J. Ch. 166. 
Consd. & Apld. Lyon v. Johnson (1889), 40 Ch. D. 579 ; 
I)e Ricci v. De Ricci, [1891] P. 378. Consd. Rowe v . 
Cro-SHley (1912), 108 L. T. 11, C. A. Reid. Gillett v. 
Thornton (1875), L. R. 19 Eq. 699. Mentd. Russell v. 
Russell (1880), 14 Ch. D. 471 ; Brighton Marine Palace & 
Pier Co. v. Woodhouse (1893), 62 L. J. Ch. 697 ; Hickman 
v. Kent or Romney Marsh Sheep-Breeders* Assocn., 11916] 
1 Ch. 881. 

169. -.] — Deft, submitted all matters in 
difference to arbn., A the arbitrators required him, 
in pursuance of a power given to them for that 
purpose, to produce certain books A papers, A an 
attachment was moved for against him for not 
producing them : — Held : he could not by affidavit 
bring before the ct. the question whether those 
books related to matters in difference between pltf. 
& deft, or not, though it was expressly sworn that 
the books merely related to old accounts which 
had been long since settled, A which it had been 
agreed between them should form no part of the 
reference, because by the general terms of the sub- 
mission of “ all matters in difference ” it was left 
in the discretion of the arbitrators to say what were 
matters in difference A what were not. 

By submitting to the arbitrators all matters in 
different*!, deft, has submitted to the discretion 
of the arbitrators the question, what are the matters 
in difference, A he must be concluded by their 
opinion (Alderson, B.). — Arbuckle v. Price 
(1835), 4 Dowl. 174. 

170. .] — An attorney appeared for a 

corpn. in an action of debt A consented to a judge’s 
order referring “ all claims made in the action ” 
t-o an arbitrator. The arbitrator having awarded 

PART I. SECT. 6, SUB-SECT. 7, — B. 

h. Submission of accounts to specific 
date.] — A reference was specific, of 
accounts rendered up to Deo. 31, 1864 ; 
the award went far beyond this : — 

Held : the award must be set aside. — 


to pltf. a sum actually claimed in the action : — 
Held : the question whether that sum was a debt 
or not was submitted to the arbitrator, A his 
decision on the point was final, even if erroneous. — 
Faviell (Farrill) v. Eastern Counties Ry. Co. 
(1848), 2 Exeh. 344 ; 6 Dow. & L. 54 ; 17 L. J. Ex. 
297 ; 11 L. T. O. S. 204 ; 154 E. R. 525. 

Annotations : — Folld. Hodgklnson v. Fertile (1857), 3 C. B. 

N. S. 189. Reid. May t>. Mills (1914), 30 T. L. R. 287. 

Mentd. Smith v. Troup (1849), 7 C. B. 757 ; Chambers v. 

Mason (1868), 5 C. B. N. S. 69 ; Kirk & Randall v. 

East & West India Dock Co. (1886), 55 L. T. 245, C. A. ; 

Neale v. Gordon -Lennox (1902), 71 L. J. K. B. 536, C. A. 

171. ,] — A partnership was continued 

after the expiration of the term specified in the 
articles of partnership. The articles contained 
an arbn. clause, providing, in effect, that all dis- 
putes or questions respecting the partnership 
affairs, or the construction of the articles, should 
be referred* to arbn. There were also clauses 
providing for the purchasing by the continuing 
partners of the share of a deceased partner. An 
action having been brought by the exors. of a 
deceased partner against the surviving partner for 
the windmg-up of the partnership, deft, moved 
for a stay of proceedings A a reference of the 
matters in difference between the parties to arbn. 
One of the questions was, whether it was for the 
ct. or for the arbitrators to determine which of the 
clauses in the articles, A, in particular, whether 
the purchasing clauses, applied to the partnership 
so carried on after the expiration of the term : — 
Held : it was for the arbitrators, & not for the 
ct., to determine which of the articles applied, A 
there must be a stay of proceedings A a refer- 
ence of all matters in difference to arbn . — (-ope v. 
Cope (1885), 52 L. T. 607. 

172 . Conditions precedent to arbitrator’s 

jurisdiction.] — An arbitrator cannot give himself 
jurisdiction by a wrong decision, collateral to the 
merits, as to facts on which the limit to his juris- 
diction depends. 

In a case where it was a condition precedent 
to the arbitrator’s jurisdiction that the dispute 
should have arisen during a tenancy between pltf. 
A deft., A where the arbitrator was not authorised 
by the submission to decide this preliminary 
question : — Held : the arbitrator could not clothe 
himself with jurisdiction by finding this preliminary 
fact in favour of pltf., so as to bind deft. — May v . 
Mills (1914), 30 T. L. B. 287. 

B. To what date Claims are to be Assessed . 

173. Differences up to time limited.] — A submis- 
sion to an award of all controversies to that day 
is made on Nov. 30, so that the award be made 
before Dec. 10 ; the award is made on Dec. 5. 
This is good, for the only differences are supposed 
to be before Nov. 30. — Moor A Bedell’s Case 
(1587), Jenk. 264 ; 145 E. R. 189. 

174. Differences up to day before submission.] — 
If an award decides all matters until the day before 
that on which the submission is dated, it shall not 
be intended that any new controversy arose in the 
meantime. — Barnes v . Gkeknwel (1601), Cro. 
Eliz. 858 ; 78 E R. 1084. 

175 . Release of actions.] — An award that 

the parties shall execute mutual releases of all 
actions, suits, A demands, before such a day, is 
good, though that day is the day before the date 
of the submission, for it shall not be intended that 
any new controversy arose on the intervening 

partnership : — Held : they might, in 
order to adjust the terms of the die* 
solution, award upon disputes arising 
as to the partnership subsequent to the 
submission. — T hirkell v . Stzuchan 
(1847), 4 U. 0. R. 136.— CAN. 


Be Roberts A Lo rimer (1866), 2 
C. L. J. O. S. 11.— CAN. 

200 i. Matters arising after submission 
— Partnership dissolution .J — Where ar- 
bitrators were authorised to dissolve a 
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day. — Ward v. Uncorn (1631), Cro. Car. 216 ; 79 
E. R. 789. 

Annotation: — Raid. Lee v, Elkins (1701), 12 Mod. Rep. 

585. 

176. Matters arising up to date of award — 
Release of actions.] — If arbitrators award a release 
of all actions till the day of the award made, it is 
void, for it extends to actions beyond the time of 
the submission. — Stains v. Wild (1614), Cro. Jac. 
362 ; 79 E. R. 301. 

177 . # ] — Arbitrators award that deft. 

should pay £20 to pltf. in satisfaction of all tres- 
passes, & that they should give mutual releases 
to the time of the award. If further trespasses 
were committed between the times of the sub- 
mission & award, the award, although it may be 
void as to the releases, is good for the rest. — 
Aydand v. Nichoixs (1679), 1 Freem. K. B. 265 ; 
89 E. R. 191. 

178. .} — An award of releases to the 

time of the award is void only as to the time 
subsequent to the submission. — Marks (Markes) 
v. Marmot (Makryott) (1696), 1 Lut. 520 ; 1 
Ld. Raym. 114 ; 91 E. R. 972. 

179. .] — An award of releases to the 

date of the award is good. Tender of a release to 
the time of submission is good, though the award 
mentions releases to the time of the award, for it 
shall be good for so much as the arbitrators have 
authority to do, though they exceed their au- 
thority.' -K een v. Godwin (1728), Bunb. 250 ; 
145 E. R. 663. 

Annotation : — Consd. Pickering 1 v. Watson (1776), 2 Wm. Bl. 

1117. 

180. Whether relating to action or to other 

matters in difference.] — The terms of submission 
referring a cause & all matters in difference gave 
the arbitrator power to decide “ all matters & 
questions to do justice between the parties,” & 
“ power to order & direct what shall be done by 
either or both of the parties, either immediately 
or prospectively, whether relating to the action 
or to other matters in difference ” : — Held : those 
words plainly authorised the arbitrator to award 
up to the time of the award, because, if he was only 
to deal with matters arising up to the time of the 
reference, all he could do would be to order pay- 
ment of damages, & he could not order any compen- 
sation. 

This absurdity would follow, that, although he 
could order damages up to the time of the sub- 
mission & order the wen* to be repaired, he could 
deal in no way with compensation to pltf. between 
the time of the submission & the time of the award, 
because he could award neither immediately nor 
prospectively, whether relating to the action or 
to the matters of difference (Bramwell, B.). — 
Lewis v. Rossiter (1875), 44 L. J. Ex. 136 ; 33 
L. T. 260 ; 23 W. R. 832. 

Annotation : — Mentd. Met. Dist. Ry. Co. v. Sharpe (1880), 

5 App. Caa. 425, H. L. 

181. New matters between submission & 
award.] — If two parties do submit themselves for 
all matters in difference arising before June 1, 
& the arbitrators make an award of all matters till 
the time of the award, which is in July, if no new 
matter arise after June 1, it is good enough. — Anon. 
(1672), 1 Freem. K. B. 51 ; 89 E. R. 40. 

182. .] — If arbitrators award releases 

of all actions to the time of the award, it shall be 
intended that no new matters happened between 
the submission & award, unless shown. — Making v . 
Welstrop (1678), I Freem. K. B. 462 ; 89 E. R. 
346. 

188. ,] — A submission was of all things 

in difference dll May 10 ; a release was awarded 
of all differences till May 20. If there are no 


differences between those two days, the award is 

S ood, & the ct. will not intend against it, if suoh 
inferences be not pleaded. — Hill v. Thorn (1678), 
2 Mod. Rep. 309 ; 86 E. R. 1090. 

184. .] — A release awarded to be made 

to the time of the award, is good, for it is not to be 
intended that any new difference has arisen be- 
tween the time of the submission & of the award. — 
Abrahat v, Brandon (1714), 10 Mod. Rep. 200 ; 
88 E. R. 693. 

185 . Award void only as to residue beyond 

time ot submission.] — Submission to arbn. of all 
suits, etc., up to Mar. 18. Award with respect to 
all suits, etc., to the date of award, June 7 : — Held : 
a bad award, because not within the submission, 
though good in part. — Mawe v, Samuel (1618), 
2 Roll. Rep. 1 ; 81 E. R. 619. 

186. .] — Held : notwithstanding the 

submission was of all matters until July 1, & the 
award was of all matters until July 20, this was 
a good award, for if anything had happened after 
July 1, it could be shown on the othor side, & if 
there was, the award was only void pro tanto . — • 
Rous v . Nun (1663), 1 Sid. 154 ; 82 E. R. 1028. 

187. .] — A submission to arbitrators 

or an umpire was “ of all actions, suits & de- 
mands ” to the time of submission. An award 
was made by the umpire, that the parties should 
release all demands to each other to the time of the 
umpirage : — Held : (1 ) till the contrary was 

shown, it should be presumed that no matter arose 
between the submission & the making of the award ; 
(2) if other matters had arisen, yet the award was 
only void as to such new matters. — Hooper v. 
Pierce (1697), 12 Mod. Rep. 110 ; 88 E. R. 1204. 

188. .] — An award to make general 

release of all demands to the time of the award, 
is good for so much as goes to the time of the 
submission, & void for the residue. — S imon v. 
Gavib (1703), 1 Salk. 74 ; 91 E. R. 70 ; sub nom . 
Squire v . Grkviott, Holt, K. B. 81 ; 0 Mod. Rep. 
33 ; 2 Ld. Raym. 961. 

Annotations : — Distd. Bradford r. Brien (1741), 7 Mod. Rep. 
349. Consd. Banflll v. Leigh (1800), 8 Term Rep. 671. 
Reid. Pickering v. Watson (1776), 2 Wm. Bl. 1117. 

189. ^On a bill brought for setting 

aside an award, defts. admitted that part of the 
sum awarded to be paid was for matter subsequent 
to the submission : — Held: the award was void, 
but because the awarding this part of the sum 
appeared to be through a mere mistake, & the 
substantial part of the award was clearly fair & 
proper, the parties should agree that the award 
should be confirmed, & the whole sum awarded 

S aid by pltf. — Johnson v, Warren (1730), 1 Barn. 
B. 430 ; 94 E. R. 289. 

190. Award covering longer period than submis- 
sion — Good prim& facie.] — An award covering a 
longer period than the submission is good prvmd 
facie. There is a distinction between the sub- 
mission of a particular matter & a general sub- 
mission. — Manning v, Warren (1065), 1 Sid. 
252 ; 82 E. R. 1089. 

191 , Unless objected to.] — All causes 

then depending were referred to the arbitrament 
of S., the award to be made before, etc., in writing. 
In debt upon an obligation pltf. pleaded an 
award that pltf. should release to deft, an action 
of account then depending & deft, to pay pltf. £10, 
which award was in writing, etc., but deft, had not 
paid, etc. Deft, pleaded no arbitrament. Issue 
was taken upon the arbitrament & found for pltf. 
In arrest of judgment it was moved that in pltf.’s 

§ lea “ action of account then depending ” meant at 
tie time of the award, whereas the submission 
referred to actions depending at the time of the 
submission : — Held : the judgment should be 
stayed until the other party answered it. — 

z 2 
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Sect. 0. — Construction of submission : Sub-sect. 7, 
B. & C. ) 

Wbenchb’h Case (1683), Cro. Eliz. 13 ; 78 E. R. 
270. 

192 . Unless cause be shown to have 

arisen out of time.] — If arbn. exceed the time of 
submission, yet no cause shall be presumed to have 
arisen out of time, if it be not shown. — Lee v. 
Elkins (1701), 12 Mod. Rep. 685 ; 88 E. R. 1530. 

193. Releases up to date of bond causing dispute.] 
— An award that the one party should pay the 
other a sum of money, 4c that he should deliver up 
a bond (which gave rise to the dispute) to be can- 
celled, & that each party should give the other a 
mutual release to the day of the date of the 
bond, is good. — B ellv. Gipps (1705), 2 Ld. Raym. 
1141 ; 02 E. R. 255. 

194. Rent due after award.] — An award made on 
June 23, ordering one of the parties to pay so much 
•for rent that will become due on June 24, is void. — 
Barnardiston v . Fowler (1714), 10 Mod. Rep. 
204 5 88 E. R. 094. 

Annotation : — Mentd. Lewis v. Hossiter (1876), 44 L. J. Ex. 
136 . 

195. Assignment of debts & power of attorney to 
refer — Claims arising after assignment.] — A. & B. in 

1707 assigned to pltf. all debts due to them, 4c gave 
him a power of attorney to receive A compound 
for same, under which pltf. in 1799 submitted to 
arbn. the matters in difference then subsisting 
between his principals & defts., & pltf. & defts. 
promised to each other to perform the award. The 
arbitrators having awarded a sum to be paid to , 
pltf. : — Held : the ct. would not presume that the j 
matters in difference submitted to arbn. arose 
subsequent to the indenture of assignment 4c power 
of attorney from the principals to pltf., but such 
matter might be pleaded by way of defence to 
the action. — Banfili, v. Leigh (1800), 8 Term 
Rep. 571 ; 101 E. R. 1552. 

Annotation : — Mentd. Jenkin v. Peace (1840), 6 M. & W. 
722 . 

196. Interest to date of amended submission.] — 

Watkins v . Fhillpotts, No. 1173, post. 

197. Future & contingent claims excluded — Un- 
less within terms of submission.] — A canal co. agreed 
with B. for the use of an engine constructed by 
him, during a term of years, they paying a stipu- 
lated annual sum. In the course of the term, 
disputes arising, the parties put an end to the 
agreement & referred all matters in difference 
between them to arbn. On the reference B. 
claimed, among other things, compensation for 
future loss, in respect of the part of the term 
unexpired. The co. stated a set-off. The arbi- 
trators, by their award, reciting the submission to 
arbn., & that they had heard & considered all the 
evidence of each party, & investigated all the 
accounts 4c vouchers touching the matters in dif- 
ference, adjudicated (not saying that they did so 
of & concerning the matters referred) that there 
was due from the co. to B. £515, which they 
directed the co. to pay him. On motion to set 
aside the award, on the ground ( inter alia) that it 
was not final, inasmuch as no decision appeared 
touching the future damage : — Held : the award 
was sufficient. 

An arbitrator on a reference of matters in 
difference has power over all matters down to the 
period of the submission, but cannot award on 
future & contingent claims. The parties, however, 
may give him such a power if they think fit, & the 
arbitrator will then award what is due on each 
account. That power being given here, it is said 
that the award ought to have shown what was 
due at the time of the submission, & what was the 
claim for future damage. I see no reason for that 


(Littledale, J.). — Re Brown 4c Croydon Canal 
Co. (1839), 9 Ad. & El. 522 ; 1 Per. & Dav. 391 ; 
Will. Woff. & H. 124 ; 8 L. J. Q. B. 92 ; 112 E. R. 
1309. 

Annotation .—Mentd. Re Beaufort & Swansea Harbour 

Trustees (1860), 8 0. B. N. S. 146. 

198. Expenses of voyage current at date of arbi- 
tration.]-— Upon a reference of a cause 4c of aU 
matters in difference between pltf. 4 c deft., the 
main question was, which of them should pay the 
expenses of a ship, in which they had been jointly 
interested, incurred after Mar. 24, 1838. The 
arbitrators directed pltf. to pay them, 4c to give 
deft, a bond of indemnity against the payment of 
such expenses : — Held : the award was good. 

The first objection is that the arbitrators had 
no authority to deal with what was paid for pro- 
viding a new master on a voyage pending at the 
date of the submission. I think the objection 
ought not to prevail. All matters in difference are 
referred, &, if any sum of money is found to be due 
from deft., it is to be paid at such time 4c place 
as the arbitrators shall direct. That seems to refer 
to past debts ; but the next power given seems to 
treat this growing demand as if it were bygone ; 
for the words are, that the arbitrators shall award 
to pltf., if they think fit, such sum as he may 
be entitled to, if any, in consequence of his providing 
another master for the brig on her then present 
voyage, in order to have the matters in difference 
brought to a speedy conclusion. It is laid down in 
Corn. Dig. Arbn., E. 9, “ There shall not be a con- 
strained construction to make it to be out of the 
submission*’ (Tindal, C.J.). — Brown v. Watson 
(1839), 6 Bing. N. C. 118 ; 8 Dowl. 22 ; 8 Scott, 
380 ; 133 E. R. 40. 

Annotation : — Apld. Re Goddard & Mansfield (1850), 1 L. 

M. & P. 25. 

199. Arrears of annuity accruing after cause of 
action referred arose.] — R., in 1805, bequeathed to 
S., the wife of J., an annuity of £20 (without ex- 
pressly limiting it to her sole & separate use), 
charged upon certain estates. J. 4c his wife were 
at the date of the will living apart. The annuity 
was for many years paid to the wife under an order 
made in a suit in Ch., instituted for the purpose of 
carrying into effect the trusts of the will. In 1839, 
a distress was taken in the name of J. 4c his wife 
for £50, arrears of the annuity, J. permitting his 
name to be used under an indemnity. The distress 
was replevied, 4c, after several abortive attempts 
on the part of J. (in collusion, as was suggested, 
with the tenant for life of the property upon which 
the annuity was charged) to render the distress 
fruitless, a reference was agreed to of “ the cause 
4c all matters in relation to the annuity in ques- 
tion.” The arbitrator by his award directed that 
judgment should be entered for defts. in the re- 
plevin suit, & that pltf. should pay to the wife £50 
as 4c for the arrears of the annuity that were due 
at the time oi the distress, & a further sum of £40 
for arrears accruing between that time 4c the date 
of the order of reference : — Held : the arbitrator 
had not exceeded his authority in dealing with the 
arrears accruing after the cause of action arose. — 
Wynne v. Wynne (1841), 4 Man. & G. 253; 3 
Scott, N. R. 435 ; 10 L. J. C. P. 301 ; 134 E. R. 
104. 

200. Matters arising after submission—" Anything 
in anywise relating thereto ” does not include.}— A 

submission of all existing differences, 4c “ anything 
in anywise relating thereto,” does not extend the 
power of the arbitrators to matters arising after 
the submission ; the matters relating to the exist- 
ing differences must themselves exist at the same 
time with the existing differences (Coleridge, J. ). 

— Re Morpiiett (1845), 2 Dow. 4c L. 907 ; 14 L. J. 

Q. B. 259; 10 Jur. 640. 



Part I. — The Submission. 


341 


201. Balance due on date of award.] — 

Motion to set aside an award for that the award 
exceeded the powers given, by finding the balance 
due upon the day of the award, not upon the day 
of the submission. A rule nisi was granted . — Re 
Neale Sc Locke (1847), 9 L. T. O. S. 125. 

202. Order of reference by consent — Counter- 
claim not payable till after date of action Sc judge's 
order.] — To an action brought on June 27 deft, 
pleaded, by way of set-off, a claim against pltf., 
which was not payable till Aug. 1, though the 
consideration had been received by pltf. before her 
action was commenced. Under a judge’s order of 
July 27, “ by consent of both sides all matters in 
difference between the parties, including the claim 
of deft, in her set-off in the action,” were referred 
to arbn. : — Held : the claim made in the set-off 
was properly entertained by the arbitrator as a 
matter in difference, though not payable till after 
the date of the action Sc the judge’s order. — F etch 
v . Fountain (1839), 5 Bing. N. C. 442 ; 7 Scott, 
441 ; 8 L. J. 0. F. 305 ; 3 Jur. 430 ; 132 E. R. 
1169. 

203. Award of damages beyond date of 

action — Nominal damages not affecting costs.] — An 

arbitrator gave a shilling damages, which he de- 
clared to be in full satisfaction for the injury which 
pltf. had sustained up to the time of making the 
award : — Held : the arbitrator had exceeded his 
authority in giving damages beyond the com- 
mencement of the action, but, as the damages 
themselves were (Sc a fortiori the excess was) 
merely nominal. & could not affect the costs, the 
award was good. — H arding v. Harrison (1827), 

5 L. J. O. 8. K. B. 249. 

204. Action against personal representa- 

tives — Matters arising after testator's death — Out- 
side submission.] — Actions were brought against 
defts. in their personal <fe representative capacity, 
which, with all matters in difference, were referred, 
by order of Nisi Prius , to a barrister, & it was 
a condition of the order that all matters in differ- 
ence between pltf. Sc the heir-at-law of testator 
should be referred in like manner. The arbitrator 
in his award decided that pltf. had no claim what- 
ever against the heir-at-law, but that a certain 
sum was due to pltf. by defts., though part of the 
work for which the demand was made, Sc to which 
the award referred, had been performed since the 
death of testator : — Held : in so awarding, the 
arbitrator had exceeded Ids jurisdiction. — Jones 
V. Oorry (Corrie) (1839), 5 Bing. N. 0. 187 ; 7 
Dowl. 299 ; 1 Arn. 459 ; 7 Scott, 106 ; 8 L. J. 0. P. 
89 ; 3 Jur. 149 ; 132 E. R. 1076. 

C. Disputes between what Parties and in what 

Capacity. 

205. A. Sc B. on one part Sc C. on other — Award 
between B. Sc C. only.]— A. Sc B. of the one part & C. 
of the other submitted to arbn., & the award was 
between B. Sc C. only : — Held : a void award. — 
Bean v. Newbury (Newberry) (1664), 1 Lev. 139 ; 

1 Keb. 832, 859 ; 83 E. R. 337. 

Annotation: — Expld. & Distd. Wood v. Adcock (1852), 7 
Exoh. 468. 

206. A. Sc B. jointly — A. & B. severally — 

Disputes between A. Sc B.] — If A. & B. on one 

part Sc C. on the other submit to arbn., the 
arbitrators may make an award, not only of 
matters in difference between A. & B. jointly, or 
A. & B. separately, & C., but also of matters 


between A. & B. — Carter v . Carter (1684), 1 
Vem. 259 ; 23 E. R. 454. 

Annotation : — Apld. Winter v. White (1819), 1 Brod. Sc Bing. 

850. 

207. “ All suits, etc., between A. Sc B." — Suits 
between A. Sc B. Sc others excluded.] — Submission 
of “ all suite, etc., between A. & B.” The award 
pursued the very words of the submission, viz. : 
“ that all suite, etc., between A. Sc B. should 
cease ” : — Held : neither the parties to the award, 
nor the arbitrators, designed the former that their 
submission, or the latter that their award, should 
extend to suite depending between A. & B. & 
others. — Barnardiston v. Fowler (1714), 10 
Mod. Rep. 204 ; 88 E. R. 694. 

Annotation :• -Mentd. Lewis v. Rosslter (1875), 44 L. J. Ex. 

136. 

208. “ Ail matters in difference " — All matters 
which either party had jointly or severally against 
each other.] — A submission of all matters in differ- 
ence imports all matters which either party had 
jointly or severally against each other. — A thel- 
ston v . Moon (1736), 2 Com. 547 ; 92 E. R. 1201. 

Annotations : — Mentd. Winter v. White (1819), 1 Brod. Sc 

Bing. 350 ; Dowse v. Coxe (1825), 3 Bing. 20 ,* Adcockju. 

Wood (1851), 2 L. M. Sc P. 501. 

209. “ Ail matters in difference between A. Sc B." 
— Matters between A. & B. Sc C. Sc D. jointly.] — 

Under a submission of all matters in difference 
between A. Sc B., an award on matters in difference 
between A. Sc B., C. Sc D. jointly, directing A. to 
pay B. a certain sum as a compensation for coals 
gotten by A. belonging to B., or to B. & others, 
& directing B. to give A. a bond to indemnify him 
against the claims of C. Sc D., is bad. — Fisher v. 
Fimbley (1809), 11 East, 188 ; 103 E. R. 976. 

Annotations : — Distd. Hiokes v. Cracknell (1837), 3 M. Sc W. 

72. Consd. Gisborne v. Hart (1839), 5 M. & W. 50. Distd. 

Falkingham v. Victorian Railways Com* 1 , [1900] A. O. 452. 

P. CVfllentd. R. v. Grant (1849), 14 Q. B. 43 ; Adcock v. 

Wood (1851), 2 L. M. & P. 501 : Roberta v. Eberhardt 

(1857), 3 C. B. N. 8. 482, Ex. Ch. * Beckett e. Mid. Ry. 

Co. (1866), L. R. 1 O. P. 241 ; May v. Mills (1914), 30 

T. L. R. 287. 

210. Four partners — Reference of accounts— 
Several accounts. ]-*-Pltf. Sc tliree other persons 
were partners in some Govt, victualling contracts, 
&, the accounts amongst themselves becoming 
involved, they entered into a deed of covenant 
for a reference of all matters in difference to two 
arbitrators. The arbitrators by their award 
found sums due by each of the partners, not only 
on partnership account, but on separate account. 
In an action of trover, where the sole question was 
upon a debt, which in turn depended upon the 
validity of the award, the deed of covenant 
appeared, on the face of it, to have been executed 
by all the partners, but could only be proved to 
have been executed by pltf. Sc one other partner. 
It being objected that the award could not be 
received in evidence for want of proving the deed 
executed by all the partners, the judge non-suited 
pltf.: — Held: (1) this was a reference of the 
aggregate accounts between all Sc each of the part- 
ners, Sc the consideration to each for entering into 
the submission was that each party’s account 
should be liquidated, not only as to one, but as to 
all, & each should have a termination of all 
accounts with all, Sc they mutually stipulated 
with each other that the arbitrators should liqui- 
date not only partnership accounts, but also 
separate account s between any two of them ; 


PART I. SECT. 6, SUB-SECT. 7.— C, 

k . A. on one side & deft . , a* executor 
of B. t on the other .)— On a submission 
between A. & deft., described as exor. 
of B., of all matters in difference between 


the parties in reference to tho business 
carried on by A. & B. in partnership, 
with liberty to the arbitrators to order 
Sc determine what they should think 
fit to be done by either of the parties 


respecting t he matters referred : — 
Held : the arbitrators could order a sum 
to be paid by deft, absolutely, not 
merely as exor. — M umjgan v . Wright 
(1858), 16 U. C. R. 408.— CAN. 
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(2) the nonsuit was right. — Antram v. Chace 
(1812), 15 Bast, 200 ; 104 E. R. 823. 

211. Six partners — Three giving joint & several 
bond to other three.] — Six partners entered into two 
bonds of submission to arbn. ; in the one, three 
gave a joint & several bond to the other three, 
conditioned for the due performance of the award, 
& the three latter gave a similar bond to the three 
former. The arbitrator awarded that one of the 
three former should pay a certain sum to one of 
his co-obligors. In an action of debt on the award 
brought by the one against the other alone : — 
Held : he might recover the sum awarded. — 
Winter v. White (1819), 1 Brod. & Bing. 350 : 
3 Moore, O. P. 674 ; 129 E. R. 758. 

Annotation : — Mentd. Bees v. Waters (1847), 16 M. &; W. 
263. 

212. All matters in difference between A. on one 

S art & B., C., D. on other part — Disputes between 

im & B.}--Qu. : whether, on a reference of a cause 
<fc “ all matters in difference between the parties,” 
they being A. on the one part, & B., C. & D. on 
the other, an arbitrator must award on a cause & 
matter of difference pending between A. & B. 
only. — Rees v. Waters (1847), 10 M. & W. 203 ; 
4 Dow. & L. 507 ; 153 E. R. 1187. 

218. “ Ail differences between A. on one side & B. 
Sc C. on other ” — Differences between A. Sc B. Sc C. 
severally & jointly.] — Where all differences between 
A. on the one side, & B. & C. on the other, are 
referred, the arbitrator may award as to differences 
which A. has with B. or C. severally, as well as 
those which he has with them jointly. — Wood v. 
Adcock (1852), 7 Exch. 408 ; 21 L. J. Ex. 204 ; 


18 L. T. O. S. 332 ; 10 Jur. 251 ; 155 E. R. 1033, 
Ex. Oh. 


Annotations : — Folld. Roper v. Levy (1861), 21 L. J. Ex. 28. 
Difltd. Roberta v. Eberhardt (1867), 27 L. J. 0. P. 70. 
Mentd. Buchannan v. Rlnnlng (1861). 20 L. J. C. P. 262, 
Ex. Ch. ; He Lalng Sc Todd (1863), 13 C. B. 276. 

214. All suits, controversies Sc demands betwixt 
parties — Debt due by wife of one party as executrix.] 

— On a submission to arbitrators of all suits, con- 
troversies & demands betwixt the parties, a debt 
due from the wife of one of the parties as extrix. is 
within the submission. — Lumley v. Hutton (1017), 
Cro. Jac. 447 ; 1 Roll. Rep. 208 ; 79 E. R. 383. 


Annotations : — Mentd. i eee. Klklns (1701), 12 Mod. Rep. 585 ; 
Ellitson v. Comyna (1740), 7 Mod. Rep. 361. 

215. All actions between A. Sc B. — Debt due 
by B.’s wife as executrix.]— Submission “of all 
actions, etc., between pltf. & deft.” Award “ of 
all actions between pltf. & deft. & his wife,” 
wherein deft. & his wife were ordered to pay 
£20 to pltf. on such a day, in full satisfaction 
of all law-charges due to him by deft.’s wife as 
extrix. of her first husband : — Held : the award 
was good. — Morse v. Sury (1724), 8 Mod. Rep. 
212 ; 88 E. R. 152. 

216. General submission — Demand as executrix.] 

— A demand as extrix. is within a general sub- 
mission to an award. — Elletson (Ellitson) v. 
Cummins (Comyns) (1740), 2 Stra. 1144; 7 Mod. 
Rep. 301 ; 03 E. R. 1090. 


See, also , Sect. 5, ante; Part IV., Sect. 8, Sub 
sect. 2, post. 


JD. Meaning and Effect of various Expressions . 

217. “All suits, controversies Sc demands.”] — 

On a submission to arbitrators of “all suits, 
controversies, & demands, betwixt the parties,” a 


PART I. SECT. 6, SUB-SECT. 7.— D. 

l. “ AU claims , questions, disputes,* * 
etc.., "of every kind,** etc.] — A landlord 
Sc tenant agreed that all claims, ques- 
tions, disputes Sc differences of every 
kind depending & subsisting between 
them, upon any account, transaction or 
aotlon whatever, preceding the date of 
the agreement, should be roferred to 
arbn. The arbiters discerned in favour 
of the tenant for a large sum inasmuch 
as the lands had been greatly in Un- 
rated by him : — If eld : the submission 
was sufficiently ample to include every 
subject of claim or dispute which 
existed between the parties, & every 
obligation incumbent on the landlord as 
constituted by the lease or otherwise 
was referred to arbn. — Pitcairn v, 
Drummond (1822), 1 Sh. (Ct. of Bess.) 
431. — SOOT. 

m. ” Any difference concerning im- 
port of articles or implement thereof .’*] — 
It being declared in articles of roup 
that any difference between the exposer 
Sc the purchaser ” concerning the 
import of the articles, or the execution 
Sc implement thereof,’* should be 
referred to arbn. : — Held : an objection 
to the sale, on the part of the kig est 
offerer, that fictitious offers had been 
made in order to raise the price, fell 
under the operation of the clause. — 
EwiNOtJ. Lawrie (1825), Fac. Coll. Jan. 
1 3. — SCOT. 

o. AU questions between the parties.] 
—A reference of “ all questions between 
the parties/’ by the practice in Scotland, 
is confined to the questions in the 
particular actions referred. — Baillie 
v. Edinburgh Oil Gaslight Co. (1835), 
3 a. & Fin. 639 ; 6 E. R. 1577, H. L. — 
SOOT, 

p. Repairs to be executed “ to the 
satisfaction of arbiters.**] — Where in a 
lease the landlord was bound to put the 
houses Sc fenoes in repair “ to the satis- 
faction of arbiters named ” : — Held : 
the arbiters were entitled to commute 
the landlord’s obligation into a sum 
of money. — M’Gregor v. Stevenson 


£1847), 9 Dual. (Ct. of Sens.) 1056.— 

q. “ Regarding intent dt meaning of 
these articles.**] — A subject was exposed 
to sale under articles, which contained 
a clause enumerating a progress of 
titlos, of which the purchaser was 
bound to satisfy himself before the 
roup, & also a clause to submit any 
questions which might arise “ regarding 
tlie intent Sc moaning of these articles.” 
The purchaser raised doubts as to 
whether the interest of the sellers had 
vested, & refused to arbitrate, alleging 
that the question raised by 1dm did 
not fall within the submission: — Held : 
the question fell within the tcrmB of the 
submission. — Watt v. Shaw (1849), 11 
Dunl. (Ct. of Bess.) 970.— SCOT. 

r. “ Regarding true intent dt mean- 
ing of these presents.**] — Pursuer agreed 
to sell to defenders the goodwill, etc., 
belonging to him. The agreement con- 
tained a reference clause that, should 
any question arise “ regarding the true 
intent & meaning of these presents,” 
same was thereby referred, etc. In an 
action for the price of tko goodwill, It 
was argued that the meaning of turn- 
over was a question arising out of the 
true intent Sc meaning of the contract 
Sc referable to arbn. : — Held : the 
questions raised in the action were not 
questions upon the true intent & mean- 
ing of the contract. — Miller Sc Son 
v. Oliver & Boyd (1906), 13 S. L. T. 
789.— SCOT. 

s. “ Relative to true intent dt 
meaning of contract** — tm Or rights of 
pasties under same. "J — In a contract to 
build steamships it was stipulated that 
failing prompt delivery the builders 
should pay damages at a certain rate. 
The contract provided : “ In cose any 
questions or differences shall arise 
between the parties hereto relative to 
the true intent Sc meaning of thiB 
contract, or the rights of parties under 
same, they shall be submitted ” to 
arbiters named. Prompt delivery was 
not made. Sc tbe builders, being sued, i 


S leaded the clause of reference : — Held : 

lie question fell within the clause of 
reference. — Levy Sc Co. v. Thomsons 
(1883), 20 Be. L. It. 753.— SCOT. 

t. Dispute “ as to true intent dt 
meaning of ” specification— Or in ad- 
justing contract referred to. etc.] — The 
specification for a contract provided : 
" The whole of the works when finished 
shall bo remeasured & paid for at the 
schedule rates. Any othor description 
of works ordered shall be measured Sc 
paid for at rates to bo fixed by the 
ongineer, Sc no reference shall be made 
to any arbiter to fix such rates for 
additional or altered work, the engineer’s 
decision being final Sc binding on all 
parties with respect to the character, 
description, execution, Sc measurement 
of the works to be executed under this 
contraot Sc the rates to bo paid therefor ” 
...” Should any dispute arise as to 
the true intent & meaning of this 
specification, or as to the adjustment & 
terms of the contract deed to follow 
hereupon . . . or as to any other matter 
connected with this contract to follow 
hereon (except as to maintenance or 
matters otherwise specially provided 
to be settled by the engineer solely), 
sume shall bo referred to the decision of 
S„” etc. There was a provision in the 
oontraot subsequently executed ” that 
all disputes Sc differences in any way 
connected with, or arising out of the 
execution of, or failure to execute the 
works hereby contracted for ” should 
be referred to arbn. In an action (1) for 
the price of certain extra or altered work 
involving remeasurement of some un- 
adjusted items, Sc (2) for damages in- 
curred in erecting a temporary bridge 
rendered necessary by the failure of 
the engineer to furnish the plans for 
the permanent bridge within a reason- 
able time : — Held : tbe first claim was 
excluded by the arbn. clause, but the 
second was not excluded. — M’Alpinb 
v. Lanarkshire Sc Ayrshire Ry. Co. 
(1889), 17 R. (Ct. of Bess.) 113.— SOOT. 

u. ” As to meaning of oontraot .**] — 
A contract contained a clause referring 
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debt due from the wife of one of the parties as 
extrix. is within the submission. — L umlky v. 
Hutton (1017), Cro. Jac. 447 ; 1 Roll. Rep. 208 ; 
79 B. R. 383. 

Annotations : — Folld. Kllitson v. Comyns (1740), 7 Mod. Rop. 

361. Mentd. Leo v. Elkins (1701), 12 Mod. Rep. 585. 

218. “ All debts, trespasses, & injuries.”} — On a 

submission of all debts, trespasses & injuries, the 
award directed releases of all actions, debts, duties, 
trespasses & demands : — Held : the award did not 
go beyond the submission, & was valid. — Cable 
v. Rogers (1025), 3 Bulst. 311 ; 81 E. R. 259. 

219. “All controversies.”] — On a general sub- 
mission of “all controversies, ’* an award to pay a 
sum of money in satisfaction of a debt due from a 
third person is bad. — Adams v. Staley (Statham) 
(1079), 2 Show. 01 ; 2 Lev. 235 ; 89 E. R. 793. 

220. “ All matters in difference between parties 
in oause ” — All matters in dispute in cause between 
parties.] — A submission to arbn. of “ all matters in 
difference between the parties in the cause ’’ (which 
is merely a description of the persons) is not con- 
fined to the subject-matter in the particular action 
then depending, but will extend to cross demands 
between the parties, though not pleaded by way 


of set-off : & the costs being to abide the event 
makes no difference. But a reference of all matters 
in dispute in the cause between the parties is 
confined solely to the matters in dispute in that- 
trial. 

Asssignees of a bkpt. having received £1,500 from 
a debtor to bkpt. as a debt due to his estate, & having 
commenced an action against him for a further 
demand on the same account, to which he had only 
pleaded the general issue, agreed with him to refer 
their differences to arbn. The submission provided 
“ that all mattors in difference between the parties 
in the cause be referred ” : — -Held : the arbitrator 
had power to award that the assignees should repay 
a part of the sum already received, if it appeared to 
have been paid by mistake. — Malcolm v . Fullar- 
ton (1788), 2 Term Rep. 045 ; 100 E. R. 347. 

221. — .] — The distinction between a 

reference “ of all mattors in dispute between the 
parties in the cause ” & “ of all mattors in dispute 
in the cause between the parties,* * although clearly 
& fully understood, is too refined for the general 
understanding of mankind, & the terms of the 
reference ought to be amended by making the 
former a reference “of all matters in difference 


dispute or difference “ as to the 
meaning of the contract ” to the 
decision of the architect as sole arbiter. 
The contract stipulated that lime should 
be mixed up with sharp fresh water 
sand & pure fresh water. The builder 
used “ shivers ” : — Held : a dispute 
as to the meaning of “ sharp fresh 
water sand ” was not a dispute within 
the submission. — Greenock 1\ B. v. 
Coohill & Bon (1878), 5 R. (Ct. of Soss.) 
732. — SCOT. 

v. "In regard to import & effect 
of any clause therein or as to obligations 
rights etc. J — A lease stipulated that 
any disputes arising " in regard to the 
Import & effect of any clause therein, or 
as to the obligations & rights ” of either 
party thereunder, or as to carrying 
same into effect, should be submitted 
to the decision of M. The landlords 
raised an action for payment of the cost 
of removing certain workshops under 
a clause in the agreement. Defenders 
founding upon a clause, which provided 
that pursuers should supply water for 
their works, & that defenders should 
provide pipes for carrying Bame, averred 
that, when the agreement was entered 
into, it was understood that the mode 
of carrying same ‘into effect was to be 
by giving a permanent supply from H. 
pit, but that pursuers had offered them 
•a supply from a pit some distance off, 
& defenders were entitled to be reim- 
bursed for the expense incurred by 
thorn in connecting their works with 
such supply : — Held : (1) as far as 
regarded pursuers’ claim, the subject of 
tho dispute fell within the reference 
clause of the agreement ; (2) as regarded 
defenders’ counter-claim, it did not, 
that claim being founded, not upon tho 
agreement, but upon an understanding 
collateral thereto. —Shotth Iron Co. t\ 
Dempsters (1891), 29 Sc. L. R. 40.— 
SCOT. 

x. " As to construction of this agree- 
ment or any matter arising out of same” 
etc.] — Defenders, an insurance co., 
•entered into an agreement which was 
Intended to indemnify pursuers against 
loss arising from the five -stock which 
they sold being condemned as unfit for 
food. The contract provided that "any 
dispute or difference between the in- 
surers & the sellers as to the construc- 
tion of this agreement or any matter 
arising out of or in connection with same 
shall be referred to an arbitrator," etc. 
In an action pursuers claimed damages 
through defenders having refused to 
Insure any of their live-stock. The 
dispute whioh defenders contended 
ought to be decided by arbn. arose out 
of a clause which, as construed by 
defenders, bound pursuers to pay 


premiums upon ail live-stock which 
they sold, & did not entitle them to 
insure bad and doubtful animals, while 
refusing to pay premiums on good ones : 
— Held : tho reference clause applied 
to the dispute. — Heoarty & Kelly v. 
Cosmopolitan Insurance Corpn., Ltd. 
(1913), 1 S. L. T. 18.— SCOT. 

y. " Any dispute as to quality or 
delivery ."1 — A. sold ground to B., who 
became bound to furnish A. with coals, 
at certain prices, to be delivered before 
a certain date. Any dispute as to the 
" quality or delivery ” of the coals was 
referred to an arbiter. For a con- 
siderable time no deliveries were made, 
& tho time having olapsod without A. 
taking full delivery, B. refused to deliver 
more at the agreement prices. The 
arbiter held the agreement, quoad de- 
livery of coals, forfeited, & no longer 
binding on B. : — Held : same was a 
competent judgment, witliin his powers 
as arbiter, Sc a reduction of the award 
refused. — Miller v. Howie (1851), 23 
Be. Jur. 272.— SCOT. 

a. “ All differences ” — Partnership 
dispute. ] — A submission clause in a 
contract of co-partnery, referring " all 
differences ’’ between the partners to 
arbn., does not apply to an action for 
reparation & implement of the contract 
at the instance of the one partner 
against the other. —Lauder v. Winoatk 
(1852), 1 Btuart, 594.- -SCOT. 

b. “ In regard to quantities & 
qualities " <i> “ generally all disputes” 
etc.] — A clause of reference in a contract 
specially referred disputes " in regard to 
the quantities and qualities of material ’’ 
to be furnished, & generally all disputes 
& differences that might arise in regard 
to the execution of the work contracted 
for : — Held : (1) a dispute in regard to 
the construction of the agreement was 
thereby referred ; (2) tho arbiter, under 
the general terms of the submission, had 
no power to assess damages for breach 

I of contract. — Aberdeen Ry. Co. v. 
Blaikie (1852), 15 Dunl. (Ct. of Bess.) 
20.— SCOT. 

c. " Any difference arising in any 
way relating to the premises.”]— Subjects 
were exposed to sale under articles, 
which provided that tho purchaser 
should grant bond for the price, with 
interest till tho date when the price was 
payable, & declared that, " in case of 
any difference arising between the 
exposer & offerers in any way relating 
to the promises, same ” should be 
decided by an arbiter. The purchaser 
placed the price in a bank the dav after 
the sale, & proposed to tho seller to 
take the deposit receipt & conclude the 
matter as a ready money transaction. 


The seller refused : — Held : the matter 
fell under the arbn. clause. — Turnbull 
v. MaoBridqe (1858), 30 So. Jur. 278. — 
SCOT. 

d. " AU claims , debts St demands.”] 
— Held : a deed by which a truster & 
trustee, under a voluntary trust for 
creditors. Sc the creditors submitted 
to arbn. “ all claims, debts. Sc demands ” 
against the truster's estate, excluded an 
ordinary action of reduction, on the 
ground of fraud, of documents of debt 
held by one of the creditors. — Kintore 
(Earl) v. Union Bank op Scotland 

| (1863), 1 Macph. (H. L.) 11.— SOOT. 

e. " Connected with this contract or 
execution of work.”] — A contract pro- 
vided : " Should a disputo or difference 
of opinion arise betwixt the contracting 

; parties connected with this contract or 
the execution of the work, same shall 
! be & is hereby referred to B.. whose 
i decision shall i o final.” After the work 
was completed the builder had it 
measured & priced. The employer 
challenged tho measurements, & main- 
tained that an action was excluded by 
, tho clause of reference : — Held : the 
; question between the parties, being 
merely as to the measurement of the 
completed work, was not a dispute or 
difference of opinion " connocted with 
this contract or the execution of the 
work ” within the ciauso of reference. — 
Kirkwood v. Morrison (187 7 \ 5 R. 
(Ot. of Boss.) 79.— SCOT. 

f. " All nudters relating to co- 
partnership, ” etc. J — Whore a contract 
of co-partnership between five persons 
provided that " In all matters relating 
to the co-partnership, whether during 
its subsistence or at & after its dissolu- 
tion, Sc also in all matters relating to the 
meaning of these presents, where any 
question or dispute or difference of 
opinion shall arise between the partners, 
or between any of them, & the repre- 
sentatives of a deceasing bkpt. or insol- 
vent partner, Sc which is not otherwise 
herein specially provided for, every 
such question, dispute or difference 
shall be & is hereby referred to,” etc. : — 
Held : a dispute in which a majority 
of the partnors desired to appoint a 
new manager (an office provided for in 
the contract) did not fall within the 
reference, as it was a matter relating 
to the internal arrangements of the 
business, & was not a question whioh 
would have been within Che jurisdiction 
of a ot. of law had there beeit no 
reference. — Landalk v. Goodall 
(1879), 16 Sc. L. R. 434.— SCOT. 

k. " In respect of accounts for 
goods & workmanship supplied.” 1 — An 
arbiter, appointed to decide " in respect 
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between the parties,” omitting the other words 
“ in the cause,” & the latter a reference “ of all 
matters in difference in the cause,” omitting 
“ between the parties ” (Butjykr, J.). — Smith v. 
Muller (1790), 3 Term Rep. 624 ; 100 E. R. 769. 

Annotation : — Mentd. Rowles v. Lawrence (1826), 11 Moore, 

C. 1\ 338. 

222. “ All matters in difference ” between part- 
ners & “ terms & conditions on which co-partner- 
ship should be dissolved.”]— By submission to 
arbn. it was agreed between A. B., who carried 
on the business of surgeons A apothecaries at H., 
to dissolve partnership, & that all matters in 
difference between them, & the terms & conditions 


on which the co-partnership should be dissolved, 
should be referred to an arbitrator. The arbitrator 
determined that it should not be lawful for B., 
during the lifetime of A., to carry on the profession 
or practice of a surgeon, etc., at H., or within 
thirteen miles thereof : — Held : the arbitrator 
had not exceeded his authority. — Mobley v. 
Newman (1824), 6 Dow. & Rv. K. B. 317. 

223. Question of value & all matters in difference 
— Questions of law.]— K. entered upon the death of 
8. & died, devising his real estates, charged with 
his debts, Sc bequeathing his personal estate to 
T. K., against whom a bill was filed, charging that 
Jv., during his possession of the lands, had com- 
mitted equitable waste, by cutting trees planted* 
etc., for ornament, Sc praying that an account 
might be taken out of the trees cut, Sc the value. 


of accounts for goods & workmanship 
supplied ” by A. to B., issued an award 
in which he set off against the amount 
of these accounts payments to account 
said to have been made by bills, & a 
debt alleged to be due upon an indepen- 
dent transaction. The set-off brough' 
out a balance against A., & B. sued for 

J >ayment : — Held : the arbiter had no 
urisdiction under the terms of the 
reference to entertain pleas of compen- 
sation, Sc the scope of the reference had 
not been extended by the parties. — 
Wilson v. Porter (1880), 17 Sc. L. It. 
675. — SCOT. 

1. “ In relation to execution, con- 
struction, etc. — Clause in exhaustive 
terms.] — A specification provided that 
the contractor would get possession 
“ immediately after acceptance of 
tender,’* Sc that he must enter into a 
formal contract. A formal contract 
was executed, which, while declaring 
that the specification was incorporated, 
reserved right “ to appoint the time 
when the contractor may enter on the 
lands Sc proceed with the works.” The 
contract further provided that in the 
event of any dispute arising “ in relation 
to the execution, construction, or com- 

? iletion of the whole works contracted 
or, or any of them, or any part 
or portion thereof, or as to the quality 
or quantity of the work or the materials 
thereof, or as to the settling of accounts, 
or as to any points or matter whatever 
in regard to the works, or as to the con- 
tract, or the true intent, meaning, or 
effect thereof, or of the plans, drawings, 
specifications, or conditions,” same 
should be referred to the decision of an 
arbiter. The contractors did not get 
prompt entry Sc claimed damages, 
maintaining that the question whether 
prompt entry had been given should 
be referred to the arbiter : — Held : that 
question did not fall to be referred to the 
arbiter. — MacKay 8c Son v. Leven 
Police Combs. (1893), 30 Sc. L. B. 919. 
—SCOT. 

n. “ Any disputes that may arise 
between partners in any way relating 
hereto.*’ J — A contract of co -partner y 
for the carrying on of a watclimaker’s 
&j i jeweller’s business provided that 
44 any disputes that may arise between 
the partners in any way relating 
hereto ” should be referred to arbn. A 
question having arisen as to whether 
certain proposed additions to the busi- 
ness fell within scope of a watchmaker’s 
Sc jeweller’s business, for which alone 
the co-partnery existed : — Held : the 
question was one relating to the con- 
struction of the contract, & fell under 
the clause of reference.— Mum v. Muirs 
( 1906), 43 Sc. L. K. 240.— SCOT. 

p. 4 ‘ Claim in this case & all 
matters in difference between the parties 
in this cause.*'] — Sernble : a reference of 
44 plt.f.’s claim in this case, & all matters 
In difference between the parties in this 
cause,” refors only the matters in dispute 
in the cause. — Blanchard v. Snider 
(1868), 28 U. C. R. 210.— CAN. 

q. “ All manner of causes, etc., con- 
troversies i, etc., & demands wbaisoei'cr" 


— Arbitrators were chosen to arbitrate, 
award, order, judge Sc determine upon 
Sc concerning the possession of a certain 
lot of land Sc all manner of causes, etc., 
controversies, etc., Sc demands whatso- 
ever from the beginning of the world to 
the date thereof : — Held : under the 
general words of the submission, autho- 
rity was given to the arbitrators to 
arbitrate as to the fee simple of the 
land in dispute, if that were a matter in 
difference. — Benedict v. Parks (1850), 

1 C. P. 370.— CAN. 

r. Cause & all matters in difference.] 
— Where a cause & all matters in 
difference had been referred. Sc an award 
made : — Held : all questions of law 
as well as fact were submitted. — 
McCollum v. McKinnon (1862), 22 
U. C. R. 175 —CAN. 

b. “ All disputes concerning affairs 
of society. **]- — Pitts. , a building society, 
advanced to deft, money on the security 
of mtges. Deft, claimed that he was 
entitled to a release of a portion of the 
mtged. property under a certain rulo. 
Pltfs. refused such release. Sc refused 
to submit the matter to arbn., as 
demanded under a rule providing “ that 
the board, for the time being, . . . 
shall determine all disputes concerning 
the affairs of the society, . . . which 
shall or may hereafter arise between 
the trustees, officers, or other share- 
holders of the society, . . . &, if the 
decision be not satisfactory, reference 
shall be made to arbn.” : — Held : the 
demand & refusal of such release did not 
constitute a “ difference ” or “ dispute ” 
which deft, could insist on having 
referred to arbn. — Almon v. -Fair- 
banks (1876), 1 R. Sci C. 407 —CAN. 

t. “ Any legal or what right in each 
claim,” etc.] — Authority to determine 
whether pltf. haB “ any legal or what 
right in each claim or claims, & the 
nature & extent of such rights,” extends 
to rights legal or equitable, in fee, 
life or years, & whether in possession, 
remainder or reversion. — Milner r. 
Brydoes, Milner v. Luttrkll (1876), 

2 P. & B. 87.— CAN. 

x. 44 Any other matter relating to the 
insurance.”] — By an arbn. clause in a 
policy, arbitrators were to decide any 
differences which might arise 44 as to 
the loss or damage, or any other matter 
relating to the insurance ” in accord- 
ance with the terms & conditions of 
the policy & the laws of Canada : — 
Held : a question as to the paymont, or 
default in payment, of the premium 
was a difference 44 relating to the in- 
surance ” within the policy. — Anchor 
Marine Insurance Co. r. Corbett 
(1882), 9 S. C. R. 73.— CAN. 

y. “ All matters which may here- 
after come into dispute etc. 1 — An agree- 
ment provided that 44 all matters which 
may hereafter come into dispute ** be- 

I tween the assocn. or board of dircc- 
tors thereof, or any member or members. 

I relative to 44 the original agreement of 

1 assocn., or any alleged bicHcb or non- 


observance thereof, or of any of the 
rules or regulations made, or to be 
made, by the board thereunder. Sc all 
matters of complaint by any member 
or members against any other member 
or members in respect of tho premises,” 
should be referred to arbn. Acting 
under the agreement, the board fixed a 
sum of three cents per gallon to be paid 
to the assocn. by tho parties thereto 
on the sale of lubricating oil. A dispute 
having arisen as to whether the three 
cents were payable on sales made by one 
member to another. Sc whether the rate 
was payable upon distilled petroleum 
used In making axle grease : — Held : 
these matters were properly within 
scope of the arbitrator, though they 
amounted to a dispute upon the con- 
struction of the agreement, Sc the 
rules made under It. — Woodward v . 
McDonald (1887), 13 O. R. 671.— 
GAN. 

x. ** Should any dispute arise from 
any cause whatever during continuance 
of contract.”}— The expression 14 should 
any dispute arise from any cause what- 
ever during the continuance of the 
contract ” is most comprehensive & 
should bo read as meaning 44 all disputes 
that may arise between the parties in 
consequence of this contract having 
been ontcred into.” The contract 
should bo held to 44 continue ” until all 
payments under It have been made. — 
Northern Electric Co. v. Winnipeg 
City (1913), 24 W. L. It. 547 ; 4 

W. W. R. 221 ; 10 D. L. R. 489.— 
CAN. 

a. 44 Or on any other grounds whatsoever >p 
— Rule of ejusdem generis.] — A contract 
contained a stipulation that the sellers 
would not sell similar goods to other 
traders. Sc contained a clause providing 
for the reference of any disputes with 
regard to the quality of the goods 
44 or on any other grounds whatsoever.” 
The sellers in breach of their obligation 
sold similar goods to other traders. The 
purchasers refused to accept the goods 
& t o appoint an arbitrator : — Held : 
(1) the question whether the sellers had 
committed a breach of tho stipulation 
was not properly a subject of reference 
under tho arbn. clause ; (2) tho general 
words 44 or on any other grounds whatso- 
ever ” meant any other grounds of a like 
character 8c did not include questions 
of law. — Carlisles’ Nephews 8c Co. v. 
Ricknauth Bucktkarmall (1822), 1 
L. R. 8 Calc. 809.— IND. 

b. 44 Compensation ... to be deter- 
mined in usual mode of arbitration .**] — 
A clause In a contract, for the sale of 
land, & the erection of a house by the 
vendor in a specified manner, provided 
that 44 no error or misdoso’ iption of the 
property shall annul the sale, but com- 
pensation shall be made or given, as the 
case may require, to be determined in 
the usual mode of arbn.” : — Held : the 
clause related only to the physical con- 
dition of the land at the date of the 
contract 8c was not applicable to an 
alleged breach of the contraot to erect 
the house in the manner specified. — Re 
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& that T. K.j as representative of K., might pay 
the amount out of his assets. A decree was made 
according to the prayer of the bill. But before 
the master had proceeded under the decree, the 
question of value, A all matters in difference 
between the parties, were by an order of the ct., 
by consent, referred to an arbitrator, appointed 
by the master under the order, A arbn. bonds 
were executed by the parties : — Serrible : such a 
reference as above stated submitted the law, as 
well as the facts, to the arbitrator. — Butler v. 
Kynnebsley (1828), 2 Bli. N. S. 874 ; 4 E. R. 
1171, H. L. 

224. “ Cause & all matters in difference including 
equity suit ” — Power to “ direct verdict & deter- 
mine what should be done.”]— -A cause A all matters 
in difference, including an equity suit, were referred 
to arbn., with power to the arbitrator to direct such 
verdict as he thought jiroper, A to determine what 
should bo done by either party touching the 
matters in dispute. The costs of the cause & equity 
suit were to abide the event of the award, the costs 
of the reference & award to be in the arbitrator’s 
discretion. The bill in equity, filed by defts. in the 
action against pltfs., prayed, among other things, 
an injunction against further proceeding in the 
action. The arbitrator directed that a verdict 
should bo entered for pltfs. at law, with damages, 
on some issues in the cause, & for defts. on the 
others ; but he ordered that no execution should 
be taken out by pltfs., A that;, after entering of the 
verdict as above, A any judgment thereon, all 
proceedings on the judgment bv either party to 
the action should be stayed . But if or such directions 
the verdict would have entitled pltfs. to the general 
costs. Jle also directed that the suit in equity 
should cease : — Held : no excess of the arbitrator’s 
authority. — Reeves r. M‘ Gregor (1839), 9 Ad. A 
El. 576 ; 1 Per. A l)av. 372 ; 2 Will. Woll. A H. 
127 ; 8 L. J. Q. B. 177 ; 112 E. Ii. 1330. 

225. “ All disputes A differences which existed 
between parties ” — Following recital of specific 
claim,] — By articles of submission to arbn., after 
reciting that pltfs. claimed a balance of £201 9.s. 10 d. 
to be due to them from deft., with interest, it was 
agreed that all disputes A differences which existed 
bet ween the parties should be referred to the arbn. 
of B., to determine the account between them. An 
account of the balance claimed by pltfs. up to a 
certain date had been previously delivered, A pltfs. 
afterwards sent to deft, a subsequent account, 
which deft, contended was not intended to be a 
subject of the reference : — Held : the recital of the 
specific claim did not limit the general power given 
to the arbitrator to decide all matters in difference 
between the parties. — Charleton v. Spencer 
(1842), 3 Q. B. 693 ; 12 L. 3. Q. B. 23 ; 6 Jur. 1013 ; 
114 E. R. 672. 

226 • * * Matters In difference in cause y ’ — Arbitrator 
to determine what he shall think fit to be done, etc.] 

— Where, by an order of reference, the arbitrator 
was to determine what he should think fit to be ; 
done by either of the parties : — Held (Parke, B., 
diss . ) : he was not bound to direct affirmatively that 
something should be done, unless he should so 
think fit. | 

The matters in difference in the cause are the 


matters raised upon the issues on the record, A 
which are necessary to the determination of the* 
cause. Upon these the arbitrator has decided. 
If there were other grievances of a more general 
kind, not in issue in the cause, the party ought, 
according to the requisition of the arbitrator^ to 
have submitted them to him in writing, A desired 
him to adjudicate upon them (Parke, B.). — 
Angus v . Bedford (1843), 11 M. A W. 69 ; 12 
L. J. Ex. 180 ; 152 E. R. 719. 

Annotations : — Consd. A Apld. Toby v. Lovlbond (1848), 5 
C. B. 770. Refd. Grenfleld v. Edgecombe (1845), 14 L. J. 
Q. B. 322 ; Nicholls v. Jones (1851), 6 Exch. 373. Mentd.- 
Miller v, De Burgh (1850), 4 Exch. 809 ; Richardson v, 
Worsley (1850), 5 Exoh. 613. 

227. Overpayments.] — An order was ob- 
tained by consent that all matters in difference in 
an action should be referred ; before this order 
deft, alleged in an affidavit under R. S. C., Ord. 14, 
that pltf. had been overpaid : — Held : the arbi- 
trator had jurisdiction to consider such over- 
payment under the terms of the order of reference. 
— Weall v . James (1893), 68 L.T. 54 ; 37 Sol. Jo. 
194 * 5 R. 157. 

228. Cause & all matters in difference — Subject 
to special provisions.] — In assumpsit for goods sold 
A delivered, money lent, etc., defts. pleaded non 
assumpsit A Stat. Limitations, The cause A all 
matters in difference were afterwards referred, 
upon the terms, amongst others, that “ the action 
should be decided according to the pleadings, but 
that, under the reference, so far as it related to 
matters in difference, the plea of Stat. Limitations 
was not to be set up by either party.” The arbi- 
trator directed a verdict to be entered for pltf. for 

j a sum excluding items that were barred by the 
stat., A he allowed those items as matters in dif- 
ference. The ct. refused to disturb the award. — 
Slowman v . Wiggins (1848), 6 C. B. 276 ; 136 
E. R. 1257. 

229. Matters decided which might have 

arisen but did not arise out of cause.] — An arbitrator 
does not exceed his jurisdiction, when a cause A 
all matters in difference are referred to him, by 
making an award “ in respect of matters in dif- 
ference ’ ’ which could not have been decided at the 
trial of the action, but might have arisen out of it. 
— Cox v. Kerslake, Kerslake v. Cox (1867), 16 
L. T. 396. 

230. “ This cause A all matters in difference in 
this cause & in the cause of etc.”] — W. A M. s who 

| had contracted to cover wires with gutta percha 
for R., who supplied the wires, afterwards assigned 
their business to C., A gave him a power of attorney 
authorising him in their names to bring any action 
or suit or other proceeding to enforce any existing 
| contracts, A otherwise to deal in respect thereof as 
he might think proper. C. himself, after the 
i assignment, covered wires with gutta percha for R. 
Afterwards C. brought two actions for debt against 
R., one in his own name, the other in the name of 
W. A M., to recover the balance due for covering 
the wires. Deft, pleaded in each action the general 
issue, payment A set-off. Issue was not joined in 
the second action. On the trial of the first action, 
an order of reference by consent of O. A R. was 
made in the cause C. v. R., A professed to refer 
“ this cause, A all matters in difference in this. 


Haijohan (1904) 4 S. R. (N. S. W.) 
630. — A US. 

c. “ Touching the. lease or any 
matter, clause or thing therein con- 
tained .”) — An agreement for a lease 
provided that any doubt, difference, or 
dispute arising between the parties 
thereto touching the loose or any matter, 
clauso or thing therein contained should 
be determined by arbitrators In manner 
provided by Arbn. Act, 1890 : — Held t 
the determination of the lessee’s 


for breach of covenant under such agree- 
ment was within scope of the reference 
to arbn. — T routbkck v . Tanner (1910), 
2U N, Z. L. R. 1171 — N.Z. 

d, * Difference arising out of con- 
tract ."] — A contract giving a concession 
to build a railway provided that, if the 
line was not completed within a certain 
time, the agreement should cease A 
appet. might enter upon the uncom- 
pleted line. A clauso in the contract 
provided that differences; arising "’it " f 


the contract should be settled by arbn_ 
The line not having been completed 
within the time fixed, appet. applied! 
for an order declaring that tho agree- 
ment liad oeased A authorising him to 
enter upon A take over the line : — 
Held : the right to such order was a 
question of law going to the root of the 
contract A could not be regarded as a 
difference arising out of the contract. — 
Colonial Government v . Hills (1903), 
20 S. C. 292 ; 13 C. T. R, 504.— S. AF. 
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Sect . 6. — Construction of submission: Sub-sect . 7, 

D. Sect. J. ^ 

cause, A in the cause of W. & M. v. R., A all matters 
in difference between the parties, A all matters in 
difference in the cause of W. A M. v. R. between 
those parties.” After the reference a rule for a 
discontinuance having been obtained in the action 
of W. & M. v. R., the order of reference was amended 
by consent, A it was ordered “ that the rule for a 
discontinuance should be suspended, A loft to the 
decision of the arbitrator. ” R. before the arbitrator 
made a claim for damages in respect of some wires 
spoilt by W. A M. in covering them. The award, 
among other things, decided that the claim was 
not valid, A awarded a discontinuance in the action 
of W. A M. v. R. M. was called by R. as a witness 
before the arbitrator : — Held : there was no excess 
of jurisdiction in awarding on the claim by R. 
against W. A 1V1 . for spoilt wires, as it was a cross- 
claim under the contract, A one which C. had 
authority to settle by virtue of the power of 
attorney. — Hancock v. Reid (Reede) (1851), 2 
L. M. A P. 584 ; 21 L. J. Q. B. 78 ; 15 Jur. 1036. 

281. “ Should any dispute arise ” — Questions of 
law included.] — A contract entered into between 
pltfs. & defts. for the purchase of some wheat con- 
tained the following clause : “ Should any dispute 
arise, the same to be submitted for settlement to 
the arbn. of two London corn factors respectively 
chosen, whose decision shall be final A binding ” : 
— Held : ( 1 ) the clause in question formed part of the 
consideration for the contract, A was intended to 
include questions of law as well as of fact which 
might arise upon the construction of the contract. 
— Forwood ACo.v. Watney (1880), 49 L. J. Q. B. 
447. 

232. “ In matters of detail.* 9 ] — By an agreement 
between two telegraph cos., whose submarine lines 
were not then constructed, for the exclusive work- 
ing of their undertakings in unison for twenty 
years, A for payments each to the other of a pro- 
portion of their gross receipts in manner therein- 
after mentioned, it was arranged, amongst other 
tilings, that either party might, after five years, 
claim to have the agreement or any of the pro- 
visions thereof modified in matters of detail by 
arbn. In case the parties should not agree upon 
a sole arbitrator the matter was 1o be referred to 
a sole arbitrator to be appointed in accordance with 
Railway Cos. Arbn. Act, 1859 (c. 59), A the provi- 
sions of that Act were to apply to every reference to 
arbn. under the agreement, & as if the parties to 
the reference were railway cos. Amongst other 
things, one of the two cos. claimed, after five years, 
to vary the proportion of gross receipts to be paid 
to each other, A the other' eo. refused to agree to 
an arbn. The Board of Trade, upon application, 
refused to appoint an arbitrator under the above 
Act. A master’s order was obtained appointing 
an arbitrator under C. L. P. Act, 1854, s. 12 : — 
Held : (1) the order was within the jurisdiction of 
the ct. given by that sect. ; (2) the claim to vary 
the proportion of gross receipts was not a matter 
of detail, & in respect of this modification the order 
would not be confirmed . — lie Brazilian Submarine 
Telegraph Co., Ltd. A Western A Brazilian 
Telegraph Co., Ltd. (1880), 42 L. T. 234. 

233. “ All usual terms as to access to children, 
etc.**]— Cross petitions for divorce by husband A 
wife were withdrawn at the hearing, upon terms 
which included the execution of a separation deed 
to be settled by a counsel agreed upon in cases of 
difference, A to contain “ all usual terms as to 
access to children, etc.” The parties could not 
agree, A the counsel settled a deed providing that 
the wife should have the sole custody of the chil- 
dren, two boys of thirteen A fourteen, for half their 
vacations. In an action by the wife for specific 


performance of the agreement: — Held: (1) these 
provisions related to the custody A not access, A 
it was beyond the powers of the counsel to insert 
them ; (2) the ct. nad power to settle the proper 
form of deed instead of referring it back. — -Ever- 
shed v. Evershed (1882), 46 L. T. 690 ; 30 W. R. 
732. 

234. “ All disputes are to be settled by/* etc.] — A 

contract for the sale of locomotives provided for 
payment of the price upon the certificate of the 
engineer that the locomotives were in perfect work- 
ing order at 0., A, bv a subsequent clause, that 
“ all disputes are to be settled by ” arbn. The 
locomotives were delivered at C., but the engineer 
refused to certify or to give his reasons for not 
certifying. The vendors thereupon proceeded 
under the arbn. clause, the purchasers taking part 
under protest. An award naving been given in 
favour of the vendors : — Held : a dispute had 
arisen within the arbn. clause, A, whether the 
arbitrator was right or wrong, as he had not ex- 
ceeded his jurisdiction, the ct. would enforce the 
award. — lie Hohenzollern Act. FttR Locomo- 
hvban A City op London Contract Corpn. 
(1886), 54 L. T. 696 ; 2 T. L. R. 470, C. A. 

235. “ All other questions ** — Rule of ejusdem 
generis.]— In a suit by a wife for dissolution of 
marriage, the parties, at the hearing, agreed on 
certain terms of separation which were made an 
order of ct., A it was referred to the registrar to 
draft a deed of separation embodying these terms 
with the usual clauses, A with full power to 
determine “ all questions as to the form of the deed, 
A all other questions arising out of the terms of 
the settlement.” The parties, English subjects, 
had been married in Paris, A the marriage contract 
declared that they adopted the French law as ruling 
the civil conditions of their marriage. The con- 
tract stipulated that the parents of petitioner, as 
her dowry, should pay over to the husband A wife 
a sum of 200,000 francs, A that they should, further, 
pay an annuity of 30,000 francs for the benefit of 
the wife A her children, same to lapse if the donors 
died before the recipient A the children of the 
marriage, A in the case of the death of the wife 
without children before her parents, they con- 
tracted to pay the husband an .annuity of 12,500 
francs. The contract also contained various 
conditions as to the investment A devolution of 
property acquired by the wife at A after her mar- 
riage, tiie power of disposing of property, moveable 
A immoveable, by the husband A wife mutually 
in each other’s favour, the mutual liability for debts 
contracted by either, etc. The deed of separation 
prepared by the registrar proposed that the 
income of 30,000 francs secured by the marriage 
contract should hereafter be deemed to be the sole 
property of the wife, A that all real A personal 
property, moveable or immoveable, now belonging 
or hereafter accruing to the wife, should be her 
separate property, independent of the control of 
her husband, A that all such property not disposed 
of by her by will or gift should go to such persons 
as would have been entitled to it if the husband 
had died in her lifetime. It also required the 
husband to relinquish all rights conferred on him 
by the marriage contract, as to the investment of 
property acquired by the wife after marriage, 
A as to the rights of inheritance of the survivor 
to the property- of the party who died first. A, 
finally, it stipulated that either of the parties 
should be at liberty to apply to the proper French 
tribunal for the ratification of the deea or of any 
of its provisions. The husband refused to execute 
the deed, on the ground that it was ultra vires as 
varying the conditions of the marriage contract : — 
Held : under the terms of the agreement, the 
registrar had power to determine the questions 
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arising under the French law as to whether a 
separation of bodies effected a separation of goods, 
*or whether a separation of goods was brought 
about by the agreement, even though a contrary 
effect might be inferred from its terms, A, also, 
whether an intention that separation of goods 
should not take place could be gathered from the 
agreement, even if the words “ all other questions ” 
were to be taken ejusdem generis with the “ form 
of the deed/* which was doubtful. — De Rioci v . 
De Ricci, [1891] P. 378 ; 61 L. J. P. 17. 

236. “ Dispute/ 9 ] — By a berth note it was agreed 

between pltfs., shipowners of Cardiff, & defts., 
grain merchants of London A Marioupol, that 
pltfs.’ steamship should proceed to the Sea of Azov, 
& there load from defts.’ nominees a cargo of grain, 
A discharge same in the United Kingdom or on 
the Continent, defts. to do the stevedoring at rates 
as per margin, A (clause 10) “in case of any 
dispute arising at loading ports under this berth 
note, it is to be submitted to the Rostof-on-Don 
Bourse Ct. of Arbn., whose decision is to be final.” 
The vessel loaded a cargo of wheat, barley A rye 
at Marioupol, A, for stevedoring, defts. charged 
40 roubles per thousand chetverts, in accordance 
with the tariff in the margin of the berth note, 
& deducted the amount from advance freight. On 
the accounts being received by their London 
agents, pltfs. contended that defts. had over- 
charged them by not reckoning, in the customary 
way, the number of poods for barley A rye to the 
chetvert, A they commenced a cty. ct. action 
against defts. to recover the difference : — Held : 
(1) “ dispute ” meant, not “ disputation,” but 
“ matter in dispute ” ; (2) clause 10 in the berth 
note applied, as the matter in dispute was, “ What 
are the proper charges for stevedoring at Mariou- 
pol ? ” & the dispute arose where the stevedoring 
was done, A where the charges in dispute were 
made ; (3) the proceedings in the action must 

be stayed. — T he Dawlish, [1910] P. 339 ; 79 

L. J. P. 1 1 1 ; 103 L. T. 315 ; 11 Asp. M. L. O. 496. 

237. “If any dispute upon or in relation or in 
connection with contract/ 9 ] — Pltf.. a contractor, 
entered into a written contract with defts. for tho 
construction of certain sewerage works, the con- 
tract containing a clause that “ if at any lime any 
question, dispute or difference shall arise between 
the council or their engineer A the contractor upon, 
or in relation to, or in connection with, the con- 
tract, the matter shall be referred to A determined 
by the engineer. . . After he had done certain 
work under the contract, pltf. refused to complete 
the work, alleging that he had been induced to 
enter into the contract by fraudulent misrepresen- 
tations made in the specification as to the nature 
of the subsoil of the ground where the work 
was to be done, A he brought an action to recover 
damages for the alleged misrepresentations, A to 
have the contract declared void. Defts. having 


taken out a summons, under s. 4 of the Act of 1889, 
to stay the proceedings A refer the dispute to 
arbn. under the arbn. clause in the contract : — 
Held : the dispute was not a dispute “ upon, or 
in relation to, or in connection with, the contract ” 
within the above clause, & defts. were not entitled 
to have the proceedings stayed. — Monro v . 
Bognor Urban District Council, [1915] 3 K. B. 

* 167 ; 84 L. J. K. B. 1091 ; 112 L. T. 989 ; 79 J. P. 
286, 0. A. 

238. Any differences as to “meaning & Inten- 
tions of charter. 99 ] — Pltf. let to defts. a tug under a 
charterparty, which provided that on default of 
payment of hire by defts. pltf. was to be at liberty 
to withdraw the tug, A that any differences 
between the parties as to the “ meaning A in- 
tentions of the charter ” should be referred to 
arbn. Disputes in which pltf. alleged {inter alia) 
default in payment of hire were referred to arbn., 
A in due course the arbitrators awarded that pltf. 
had a right to withdraw the tug from the service 
of defts. In their defence to an action by pltf. 
on the award for delivery up of the tug A damages 
for its detention, defts. contended that, under the 
agreement to refer, the jurisdiction of the arbi- 
trators was limited to “ the construction of the 
charter involving the rights of the parties under 
that document, A did not include any application 
of the conditions of the charter to the facts which 
had given rise to the dispute,” that is to say, that 
the arbitrators had no jurisdiction to determine 
whether the hire was or was not in arrear A to 
make the award : — Held : this construction was 
too narrow, A the words gave the arbitrators power 
to apply the provisions of the charter to facts 
which had arisen, A to determine those facts. — 
Richards v. Payne A Co. (1916), 86 L. J. IC. B. 
937 ; 115 L. T. 225; 13 Asp. M. L. C. 446. 

E. Other Cases . 

See cases, infra . 


Sect. 7 — EFFECT OF SUBMISSION ON RIGHTS 

OF PARTIES. 

Effect of agreement to refer on jurisdiction of 
the Court , see St ct. 8. />os7. 

Effect of agreement to refer on right to sue, see 
Sect. 9, post. 

239. Imports covenant to perform award.] — 

A submission to an award imports a covenant to 
perform. — Ltjpart v . Wklson (1708), 11 Mod. 
Rep. 170 ; 88 E. R. 960. 

240. No waiver of defence — Reference of quan- 
tum of damages.] — A party by agreeing to refer 
the quantum of a demand to arbn. does not thereby 
waive any objection to the illegality of it, in case 


PART I. SECT. 6, SUB-SECT. 7.— E. 

e. Onus of proof.] — The onus of 
proving that a dispute falls within the 
terms of an agreement to refer to arbn. 
is on the person who applies to have the 
dispute referred. — Transvaal Minks 
Labour Co., Ltd. v. Robinson Group 
of Mines (1911), W. L. D. 191. — 
S. AF. 

•H, 

f. Arbitration danse in partnership 
deed.] — Held: terms of a clause of 
arbn. in a oontraot of co-partnery did 
not exclude an action for exhibition of 
accounts against one of the partners. — 
Wyllik v. Wyllie & Hill (1866), 2 
Sc. L. R. 166. — SCOT. 

g. Contract providing for acceptance 
of disputed goods — subsequent re- 
ference of dispute to selling brokers .] — A 


contract by L. & Co., brokers, “ on 
account of our principals ** & B. & Co., 
stipulated that, should any dispute 
arise in connection with it, tho buyers 
should nevertheless take delivery of the 
goods as sliipped, making due payment i 
as therein agreed, & such dispute should j 
be referred to L. & Co., whose decision I 
as independent parties between seller 
& buyer should he final. B. & Co. 
r j used to take delivery on the ground 
o> quality, & L. & Co. raised an action 
for the price : — Held : B. & Co. wore 
bound to take delivery & make pay- 
ment, inasmuch as tne arbn. clause 
applied. — Leary & Co. v. Briggs & Oo. 
(1904), 41 So. L. R. 681.— SCOT. 

h. Clause in insurance policy.] — 
Defences which go to vary the validity 
A legal existence of a contract of insur- 
ance do not fall under an arbn. clause, 


I no matter how widely such clause be 
i expressed. — Irvinu v. Sun Insurance 
j Office (1906), O. R. C. 24. — S. AF. 

PART I. SECT. 7. 

240 i. No waiver of defence.] — Sub- 
mission to an arbitrator does not 
operate as a waiver of an extrlnsio 
objection that tho award is Illegal be- 
cause based on an illegal act or subjeot- 
matter, & a party to the referenoe 
may take exception to its legality. — 
Soudamini Ghosh v. Gopal Chandra 
Ghosh (1914), 19 C. W. N. 948.— IND. 

k. Agreement to refer as ground for 
new trial ,] — Where justice had been 
done, the ct, refused a new trial upon 
the ground that it had been agreed that 
a third person should have been applied 
to to settle the matter, he being under 



348 


Arbitration. 


Sect. 7 . — Effect of submission on rig h ts of parties . ] 

he is sued for the sum awarded to be due. — S teers 
v. Lashley (1794), 6 Term Bep. 61 ; 101 E. R. 
435. 

Annotations : — Mentd. Brown v. Turner (1798), 7 Term Rep. 
630 ; Aubert v. Maze (1801), 2 Bos. & P. 371 ; Ex p. 
Bulmer (1807), 13 Ves. 313 ; Clayton v . Dilly (1811), 4 
Taunt. 165 : Day v. Stewart (1829),3 Moo. & P. 334 ; 
M'CaUan v. Mortimer (1842), 9 M. & W. 636, Ex. Ch. 

241, ,] — Agreeing to ref er the quantum 

of damages to arbn., after a question of law has 
been reserved by the judge at the trial, does not 
waive an objection to deft.’s liability in the action 
after the arbitrator has made his award. — 
Oxentiam v. Leman (1823), 2 Dow. By. I\. B. 
401. 

Annotation : — Mentd. Tate v. Hitoliins (1849), 7 C. B. 875. 

242. Reference of cause — Operates as stay.] — If 

you say you will refer the cause to such a man 
ex consequcnie the cause* must stay because that 
man is made judge ; & the staying of the cause is 


implied in the reference (Twisden, J.). — Anon. 
(1069), 1 Mod. Bep. 24 ; 86 E. B. 702. 

243. Not unless provided for In rule of 

reference,] — It was a rule of the Ct. of King’s Bench 
that no reference whatsoever of any cause depend- 
ing in that ct. should stay the proceedings of that 
ct. unless it was expressed in the rule of reference 
to be agreed that all proceedings in that ct. should 
stay. — Anon. (1702), 2 Ld. Raym. 789 ; 7 Mod. 
Rep. 38 ; 92 E. R. 27. 

244 . Even without agreement to that 

effect.] — An agreement to refer a cause to arbn. 
may operate as a stay of proceedings, although it 
is not part of the agreement that it should so 
operate. — Williams v. Gwynne (1830), 2 Har. & 
W. 312. 

245 . Injunction against proceeding in 

action.] — Where the parties, on the eve of the trial 
of a suit by the wife for judicial separation by 
reason of cruelty, agreed that Die cause should not 
bo moved, & that arbn. should be resorted to, the 
ct. refused to allow petitioner to proceed with the 


no legal liability to do so. — Nevils v. 
Wiixcooks (1825), Tay. 265. — CAN. 

l. Submission by sheriff of action 
for escape — No bar to recovery from 
debtor.}-— Held : a submission by the 
sheriff to arbn. in an action against him 
for an escape could not bar his recovery 
from the debtor. — R uttan v. Ashford 
(1841), 6 O. S. 280.— CAN. 

m. Equivalent to deed — Partnership 
dissolution.) — A partnership deed pro- 
vided dissolution should only bo by deed : 
— Held: this provision was complied 
with by a general submission to arbn. ol 
all matters in difference between the 

S artnera, 8c an award (both under seal) 
hat all the partnership effects should 
be vested in A. as a trustee to wind up 
the concern. — Hutchinson v. Whit- 
field (1830), Hayes, 78. — IR. 

n. Reference of dispute without 
assent of surety to bond f>ces surety .] — 
Where, after proceedings have been 
commenced on the bond, the parties) to 
the replevin go to arbn. without the 
assent of the surety, all further pro- 
ceedings against* the surety will be 
stayed. Aliter, whore the reference is 
with ids assent. — Hutt v. Gilleland, 
Hutt v. Keith (1845), 1 U. C. R. 640. — 
CAN. 

o. .] — An action of replevin 

with all matters in difference was re- 
ferred to arbn. 8c decided in favour of 
deft., who sued the sureties on the 
replevin bond. On motion to stay pro- 
ceedings, on the ground that they were 
discharged by the reference, defts. 
swore that they had not consented to 
the reference, & pltf. in answer 
showed that they wore aware of it & 
did not object, but attended at the arbn., 
8c that one of defts. had asked pltf.’s 
attorney for time : — Held : as consent 
on these affidavits, could not be assumed, 
defts. were discharged. — Burke v. 
Glover (1861). 21 U. C. R. 294.— CAN. 

p. Not defence to action on recog- 
nisance.] — Bail cannot plead to an 
action on the recognisance a reference 
of the original suit to arbn. — Sharp v. 
Connell (1846), 3 Kerr. 125. — CAN. 

a. Effect of reference of cause on 
bail. ]— -Whore a cause is, by consent 
of both parties, referred to arbn. : — 
Held : the bail in the original action is 
discharged. — Allison v. Dks Brisay 
(1859). Cochran, 19.— CAN. 

r. Submission bar to further action.] 
— A. had two claims, one of wliich fell 
within Lands Clauses Consolidation Act, 
while the other did not. For the one 
not falling under the stat. he raised an 
action but afterwards entered into a 
submission of both claims — the deed 
declaring that the submission was to 
be taken as a submission within the 
ptat. The arbiters accepted, but the 


time for decision having expired without 
a decision being pronounced.* the parties 
endorsed on the deed a minute of re- 
newal. The time fixed again expired 
without a decision. Thereafter A. 
insisted in a wakening of the action, for 
the non-statutory claim : — Held : the 
submission subsisted so as to bar any 
further procedure in the action. — Hill 
v. Dundee, Perth 8c Aberdeen Ry. 
Junction Co. (1852), 1 Stuart, 1094. — 
SCOT. 

s. Claim to treble damages under 
2 Will, dt Mar . c. 6, 8. 4, barred.] — A 
reference to arbn. disentitles, pltf. from 
recovering treble damages> & costs 
under 2 Will. & Mar. c. 5, s. 4, the 
word “ recover ” used in the stat. 
meaning “ recover by the verdict of a 
jury.** — C lark v. Irwin (1862), 8 L. C. 
L. J. 21.— CAN. 

t. Reference after default equivalent 
to waiver of default.] — Pltf. agreed to 
convey to deft, certain land, the right 
to purchase which had been asigned by 
deft, to him, onpaymont by deft, of 
certain sums, & that deft, should occupy 
until default. After default pltf. 8c 
deft, referred all matters in difference : — 
Held : the instrument executed by pltf. 
created a demise, or a re-demise, in 
favour of deft., which could have been 
absolutely avoided by pltf. on the 
default made by deft., but the refer- 
ence after default waived it. — B lack 
v. Allan (1866), 17 C. P. 240- 
CAN. 

u. Where agreement to refer alters 
position of parties under previous a ree- 
tnent.] — K., who held Jogs claimed by 
P., sold them to H., who placed the 
money in the hands*of deft., both parties 
agreeing that If not replevied by P. in 
six days it was to be paid to K. P, 
was about, to replevy, hut before the 
six daysTexpired, K. agreed with him to 
Kubmii the matter to arbn. After tbe 
time elapsed. K. refused to arbitrate, 8c 
claimed the money under the first agree- 
ment. In an action against deft, on the 
first agreement for the money : — Held : 
as the substituted agreement altered the 
position of the parties, it was an answer 
to the action. — Keith v. Skinner 
(1869), 1 Han. 684.— CAN. 

v. May be admission of liability .] — 
A contract for sale of sheep provided 
that any deficiency in number should 
be allowed to the purchaser at 5s. per 
head, & also for the reference of matters 
in dispute to arbn. There was a very 
large deficiency. The arbitrator to 
whom the matter was referred allowed 
more than 5s. per head for the number 
deficient : — Held : by sending the case 
to arbn. the vendor admitted the 
deficiency to be such as entitled the 

urchaser to more than the 6s. per 
cad. — R yan v. Broughton (1871), 2 
V. L. R. 49.— AUS. 


w. No bar to action for breach of 
different covenant in same deed.] — An 
Independent covenant to refer all dis- 
putes to arbn. does not prevent a party 
from suing for broach of another 
covenant in the same deed. — Locke v . 
Collins (1877). 3 V. L. II. 40. — AUS. 

x. Consent to arbitration equivalent 
to abandonment of defences then known .1 
— When an insurance co. consents to 
an arbn. for the determination of 
damage*, it gives up thereby its right 
of invoking every cause of forfeiture 
known by it before tho naming of the 
arbitrators. — La Compagnik d ’Assur- 
ance Mutukllk v. Villen kuvk (1880), 

2 M. L. R. 89 : 9 L. N. 146.— CAN. 

y. May amount to estoppel.] — At 
deft. *s request it was agreed to refer to 
arbn. disputes as to the division line 
between land owned by pltf. 8c land of 
which deft, appeared on the records to. 
be the owner : — Held : deft, might not 
as between himself 8c pltf. deny the 
truth of that which he had alleged under 
seal in tho submission. — Clisii v. 
Fraser (1895), 28 N. S. L. R. 103.— 
CAN. 

z. Clause in assignment for credi- 
tors — No abridgment of creditors * rights.] 
— A deed of assignment for the benefit 
of creditors contained a clause under 
which all disputes & matters in differ- 
ence between the executing creditors 8c 
tho assignee wore required to be sub- 
mitted to arbn. : — Held : the clause did 
not constitute a departure from the 
ordinary course of ascertaining claims, 
& was not an abridgment of the credi- 
tors* rights. — Hart v. Maguire (1890), 
29 N. S. L. R. 181 : affd. *ub nom. 
Maguire v. Hart. 28 Can. Cas. 272. — 
CAN. 

a. Does not absolve party from mak- 
ing detailed claims.] — A contract be- 
tween a railway co. 8c a quarrymaster 
provided that the co. should execute 
certain work, & that the quarrymaster 
should pay tho cost of the labour 
incurred 8c interest, the amount of such 
cost 8c interest to be determined by the 
co. *s engineer. The co. brought an 
action against the ouarrymaster for 
payment of inter aha a lump sum 
certified by the engineer. Defender 
maintained that no details were ever 
furnished to him : — Held : the contract 
did not absolve the co. from furnishing 
to defender a properly detailed account. 
— North British Ry. Co. v . Wilson 
(1911), 48 So. L. R. 620.— SCOT. 

b. Legal rights prior to agreement 
extinguished.) — After an agreement to 
arbitrate has been oome to, legal rights 
which may have existed prior to the 
agreement cannot be revived. — /?" J ava, 
China & Japan Lun 8c OlofWijk 8 c 
Co. China Agencies, Ltd. (1911), 0 
Hong Kong L. R. 122. — HONG KONG, 
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original suit, she having wilfully interposed 
obstacles to the progress of the arbn. — Hooper v . 
Hooper (1861), 3 Sw. & Tr. 261 ; 30 L. J. P. M. 
& A. 49. 

Annotations : — Distd. Hall v. Hall 8c Richardson (1879), 27 

W. R. 664. Hentd. Newsome v. Newsome (1871), L. R. 

2 P. & D. 306 ; Phillips v. Barnet (1876), 45 L. J. Q. B. 

277. 

246. Does not preclude defences arising 
after reference.]^— Deft, does not, by referring a 
cause, preclude himself from availing himself before 
the arbitrator of a defence that has arisen after the 
reference. — A lder v. Park (1836), 6 Dowl. 16; 

2 Har. & W. 78. 

247. As regards liability for costs.] — A. sold goods 
to B., who resold them to pltfs., who resold them 
to defts., who resold them to the ultimate pur- 
chasers. All the contracts were in similar terms & 
contained similar arbn. clauses. The ultimate 
purchasers claimed the right to reject the goods 
as not being in accordance with their contract, & 
each purchaser in turn claimed the right to throw 
back the goods on his immediate vendor. Defts. 
agreed with pltfs. that, as between themselves & 
pltfs., they would be bound by the result of an 
arbn. between A. & B. : — Held : they had not 
thereby impliedly agreed to pay to pltfs. any costs 
pltfs. might be liable to pay to B. — Jackson & Co., 
Ltd. v. Henderson, Craio & Co., Ltd. (1916), 

1 15 L. T. 36. 

248. Reference of all matters in difference — No 
waiver of solicitor’s lien.] — Held : a reference of all 
matters in difference between parties could not 
affect the attorney’s lien. — Cowell v. Betteley, 
Cowell v. Snow (1834), 10 Bing. 432 ; 2 Dowl. 
780 ; 4 Moo. & S. 265 ; 3 L. J. 0. P. 148 : 131 
E. R. 972. 

Annotations: — Expld. & Distd. Dunn v. West (1850), 10 

C. B. 420. Refd. Little v. Philpotts (1862), 2 B. & S. 383. 

Mentd. Pringle v. Gloag (1879), 27 W. R. 574. 

249. Agreement to refer matters of action — 
Accord & satisfaction.] — Several matters in differ- 
ence existing between pltf. & defts., some of which 
were the subject of an action, it was agreed be- 
tween them that, in consideration that defts. 
would consent to refer to arbn. the matters of the 
action, pltf. would accept such agreement in satis- 
faction of all damages sustained oy him in respect 
of the other matters : — Held : the agreement & its 
performance was a good bar to an action in respect 
of the last-mentioned matters. — Williams v, 
London Commercial Exchange Co. (1854), 10 
Exch. 569 ; 156 E. R. 565. 

250. Sufficient consideration for promise to 

pay .] — Assumpsit lies on a promise that, if pltf. 
would submit his accounts to A., deft, would pay 
as much as should be found due from his wife as 
extrix. of her former husband, for the submission 
of the accounts to inspection of the arbitrator is 
sufficient consideration, being a trouble to pltf. & 
more than he needed to have done. — March v . 
Culpepper (1627), Cro. Car. 70 ; 79 E. R. 662. 

Annotation : — Distd. Whitohoad v. Greethazu (1825), M’Cle. 

& Yo. 205, Ex. Ch. 

251. Waiver of peremptory undertaking to 

try.] — After default in going to trial at the assizes, at 
which pltf. was bound by a peremptory under- 
taking to try, the parties agreed to refer the cause, 
& the arbitrator was not bound to make his award 
liixtU after the following term. No award being 
made '. — Semble : the peremptory undertaking was 
waived bv the reference. — Spurr v. Rayson 


(Rayner) (1839), 5 M. & W. 339 ; 7 Dowl. 467 ; 
8 L. J. Ex. 276 ; 3 Jur. 681 ; 161 E. R. 144. 

Annotations : — Confld. Bordler v. Barnett (1845), 10 Jur. 35 ; 
Waddy v. Barnett (1845), 15 L. J. Q. B. 8. The report of 
Spurr v. Rayson in Dowling Is a little different from that in 
Moeson 8c Welaby ; 8c Parke B. seems to be of opinion that 
the agreement to refer operated as a waiver by deft, of 
the undertaking, whioh was peremptory to try after a 
default had been made, 8c a motion for judgment as in 
oase of nonsuit (Patteson, J.). 

252. Agreement to refer salvage claim — No ad- 
mission of services.] — Unless all the parties nego- 
tiating are fully apprised of all the circumstances 
of the case, negotiation to refer a claim of salvage 
to arbn. is no conclusive admission of salvage 
services rendered, or negation of a defence on the 
ground of the salvors’ misconduct. — The Martha 
(1859), Sw. 489. 

253. Not acknowledgment within Statute of 
Limitations.] — An agreement in writing to refer 
disputed accounts to arbn. in order “ to ascertain 
the amount due,” the amount to be paid “ at such 
times & in such portions as the arbitrator might 
appoint ” : — Held : not an unqualified acknow- 
ledgment that any amount was due, & not an 
acknowledgment in writing sufficient to bar the 
operation of St at. Limitations. — Hales v. Steven- 
son (1863), 8 L. T. 798 ; 11 W. R. 952, Ex. Ch. 

Annotations : — Refd. Re Rivor Steamer Co., MitcholJ'a Claim 
(1871), 6 Ch. App. 825. n. ; Skoct v. Lindsay (1877), 2 
Ex. D. 314. 

254. No waiver of Statute of Limitations.] — A 

submission to arbn. does not per se exclude the 
right of either party to raise the defence of the 
above Act, but if it be intended to exclude such a 
defence, an express term to that effect must be 
imported into the agreement of submission. — 
Re Astley & Tyldesley Coal A Salt Co. & 
Tyldesley Coal Co. (1899), 68 L. J. Q. B. 252 ; 
80 L. T. 116 ; 15 T. L. R. 154, D. C. 

255. Express waiver of defence of fraud.] — An 
agreement between the parties to a building con- 
tract that the valuations, certificates, orders & 
awards of the architect shall be final & binding, 
& shall not be set aside or attempted to be set 
aside on any ground, or for any reason, or for any 
pretence, suggestion, charge, or insinuation of 
fraud, collusion, or confederacy, is, in the absence 
of fraud on the pkrt of either party, a valid agree- 
ment, & not void as being against public policy. — 
Tullis v. Jacson, [18921 3 Ch. 441 ; 61 L. j/Ch. 
655 ; 67 L. T. 340 ; 41 W. R. 11 ; 8 T. L. R. 691 ; 
36 Sol. Jo. 646. 

Annotation: — Refd. Pearson v, Dublin Corpn. 119071 A. C 
351, H. L. 

256. Submission by administrators or executors — 
Whether admission of assets.] — Where deft, bound 
himself as administrator to abide by an award to 
be made touching matters in dispute between his 
intestate & another, & the arbitrators awarded 
that he as administrator should pay, etc. : — Held : 
he could not plead plene adrnimstravit to debt on 
the bond. — Barry v. Rush (1787), 1 Term Rep. 
691 ; 99 E. R. 1324. 

Annotations: — Expld. Pearson v. Henry (1792), 5 Term Rep. 6. 
Refd. Childs v. Monins (1821), 2 Brod. & Bing. 460. 

257. .] — A submission to an award by 

an administrator is not an admission of assets. — 
Pearson v. Henry (1792), 5 Term Rep. 6 ; 101 
E. R. 3. • 

Annotations : — Distd. Worthington v. Barlow (1797), 7 Term 
Rep. 453. Mentd. Riddell v. Sutton (1828), 2 Moo. 8c P. 
345. 


266 i. Submission by administrators or 
e. realtor — Whether admission of assets.] 
— An exor. or administrator may by a 
submission to arbn. preclude himself from 
pleading plene, administrate, 8c thus ren- 


der himself personally liable. — Reid 
v. Reid (1865), 16 O. P. 247.-- -CAN. 

256 ii. — -.1- oxor.’s sub- 

mission to arbn. is not per se an 


admission of assets. — M ociier v. Frazek 
& Reed (1817), Beat. 578. — IR. 

c. Agreement for arbitration may be 
waived.] — Howav & Rkkp v. Dominion 
Permanent Loan Co. (1899), G B. C. R. 
551. —CAN. 
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Sect. 8.] 

258. .] — If an arbitrator, under a 

reference between A. & B., administrators, award 
that B. shall pay a certain sum as the amount of 
A.’s demand, B. cannot afterwards object that he 
had no assets, but may be attached for non-pay- 
ment. — W orthin oton v. Barlow (1797), 7 Term 
Rep. 453 ; 101 E. R. 1072. 

Annotations: — Kefd. Childs v. Monins (1821), 2 Brod. & 

Bing. 460 ; Riddell v. Button (1828), 2 Moo. & P. 346. 

259 . .] — If an exor. or administrator 

think fit to refer generally all matters in dispute 
to arbn., without protesting against the reference 
being taken as an admission of assets, it will 
amount to such an admission (Lord Eldon, 0.). — 
Robson v. (1813), 2 Rose, 60. 

260. .] — Where an extrix. referred to 

arbn. to be finally determined on certain disputes 
& differences respecting certain unsettled accounts, 
&lhe arbitrators, without finding assets, awarded 
her to pay a certain sum : — Held : plene adminis- 
travit was no bar to an action on the award. 

If a reference be submitted to by an exor., & he 
does not protest in the first, instance that, he has no 
assets, he should not be afterwards allowed to say 
so, because in that case the opposite party will have 
been put to the expense of an arbn. to no purpose. 
The arbn. should be placed on the same footing 
as an action, in which, if an exor. omit to plead 
that he is without assets, he cannot afterwards 
set up that ground of defence (Best, C.J.). — 
Riddell v . Sutton (1828), 5 Bing. 200 ; 2 Moo. & 
P. 845 ; 7 L. J. O. S. C. P. 60,5 130, E. R. 1037. 

261. .] — A deft. exor. does not pre- 

clude himself, by referring a cause, from availing 
himself of a plea of judgment recovered puis 
darrein continuance, while the reference was 

ending, although it appears from affidavits that 
o has a certain amount of assets in his hands. — 
Alder v. Park (1836), 5 I)owl. 16 ; 2 Har. & W. 78. 

262. Trustee of Insolvent debtor — Whether ad- 
mission of assets.]— Trustees of an insolvent 
debtor, entering into an arbn. bond, by which they 
refer all matters in difference & agree to pay what 
shall be awarded, admit that they have assets, & 
may be directed to pay costs. — Re Wansborough, 
Wansborough v. Dyer (1815), 2 Chit. 40. 


Sect. 8.— EFFECT OF AGREEMENT TO REFER ON 
JURISDICTION OF THE COURT — OUSTER OF 
JURISDICTION. 

263. General rule — Jurisdiction not ousted — 
Action on policy.]— It is a principle of law that par- 


ties cannot by contract oust the cts. of their juris- 
diction. — Scott t>. Avery (1856), 5 H. L. Oas. 
811 ; 26 L. J. Ex. 308 ; 28 L. T. O. S. 207 ; 2 
Jur. N. S. 815 ; 4 W. R. 746 ; 10 E. R. 1121, 
H. L. 

Annotations: — Consd. Livingston v. Rail! (1856), 24 L. J. 
Q. B. 269 : Russell v . Pellegrini (1856), 6 E. 8c B. 1020. 
Expld. A Diftd. Seott v. Liverpool Corpn. (1858), 3 De Q. 
& J. 334 ; Horton v. 8ayerJ1859), 4 H. & N. 643. Distd. 
Roper v. London (1859), 1 E. & E. 825. Apld. Brannatein 
v. Accidental Death Insoe. (1861), 1 B. & S. 782. Expld* 
Lee v. Page (1861), 30 L. J. Ch. 857. Consd. & Expld- 
Turnbull v. Woolfe (1861), 4 L. T. 236. Folld. Tredwen v. 
Holman (1862), 1 H. & C. 72. Consd. Stokoe v . Hall 
(1804), 3 New Rep. 566. Folld. Wright v. Deley (1860). 

4 H. & C. 209. Consd. Cooke v. Cooke (1867), L. R. 4 Eq, 
77. Expld. Elliott v. Royal Exchange Assee. (1867), 
L. R. 2 Exch. 237. Consd. Dawson v. Fitzgerald (1876), 
1 Ex. D. 257, C. A. ; Edwards v. Aberayron Mutual Ship 
Insoe. Soc. (1876), 1 Q. B. D. 563, Ex. Ch. : Collins v. 
Locke (1879), 4 App. Cas. 674, P. C. ; Hart t». Hart (1881), 
18 Ch. D. 670. Expld. & Distd. Minifle v. Ry. Passengers 
Assco. (1881), 44 L. T. 552. Consd. Babbage v. Coulboum 
(1882), 52 L. J. Q. B. 60, C. A. Expld. Spackman v. 
Plumstead Board of Works (1885), 10 App. Cas. 229, 
H. L. Consd. Met. Dist. Ry. Co. v. Met. Ry. Co. (1886), 

5 Ry. Sc Can. Tr. Cas. 126. Folld. Trainor v. Phoenix Fire 
Assce. (1891), 65 L. T. 825 ; Scott v. Mercantile Accident 
Sc Guarantee Insce. (1892), 66 L. T. 811, C. A. ; Caledonian 
Insce. v. Gllmour, [1893] A. O. 85, H. L. Consd. & Apld. 
Spurrier v. La Cloche, [1902] A. C. 446, P. O. Consd. 
Pena Copper Mines v. Rio Tinto Co. (1911), 105 L. T. 
846. C. A. Distd. Juroidini v. National British & Irish 
Millers Insoe. (1914), 84 L. J. K. B. 640. Folld. Lock v. 
Army, Navy & General Assce. Assocn. (1915), 31 T. L. R. 
297. Distd. Dynamit Act. v. Rio T.nto Co., [ 918) A- C. 
292, H. L. Refd. Scott v. Liverpool Corpn. (1857), 1 Gift. 
216 ; Pestonjoo Nussurwanjee v. Manockjee (1868), 12 
Moo. Ind. App. 112, P. C. : Gray v. Pearson (1870), 23 
L. T. 416 ; Wright v. Ward (1871). 24 L. T. 439 ; 
Mulkern v. Lord (1879), 48 L. J. Ch. 745, H. L. ; Parry 
v. Liverpool Malt Co., [1900] 1 Q. B. 330, C. A. ; 
Toronto Ry. Co. v. National British & Irish Millers Insce. 
(1914), 111 L. T. 555, C. A.J Krtol Hiebcr v. Rio Tinto 
Co., 1 19 1 8] A. C. 260. H. L. Mentd. Northampton Gas 
Light Co. v. Parnell (1855), 15 C. B. 630 ; Coker v. Young 
(1860), 2 F. & F. 98. 

264. -.] — An action on a policy of 
insurance lies, thougli the policy says the matter 
shall be referred in case of a loss or dispute. 

Qu. : whether it would have been otherwise, if 
there had been a reference depending, or made & 
determined. 

The agreement of the parties cannot oust the 
jurisdiction of the ct. (per Our.). — Kill v . Hol- 
lister (1746), 1 Wils. 129 ; 95 E. R. 532. 

Annotations: — Consd. Street v. Rigby (1802), 6 Ves. 215. 
Expld. Scott v. Avery, Avery v. Scott (1853), 8 Exch. 487. 
Refd. Mitchell v. Harris (1793), 2 Ves. 129; Scott r. 
Avery (1856), 6 H. L. Cas. 811, H. L. 

265 . Dispute as to meaning of lease.} — 

If parties agree that all disputes that may arise 
between them shall be referred to arbn., that will 
not prevent either of them bringing an action 
against the other. 

By a lease of a coal-mine it was agreed between 
the parties that, if any difference or question 


PART I. SECT. 8. 

263 i. General rule — Jurisdiction not 
ousted.} — The arbn. clause, by which the 
parties to a contract agree that all the 
differences resulting therefrom shall be 
decided by a designated person whose 
decision shall not be subject to revision 
by the cts., Is null & does not bind the 
parties. — Peters v. Les Oommissaires 
nu Havre de Quibeo (1889), 15 
Q. L. R. 277, S. C.— CAN. 

263 ii. Clause in contract. 

A contract contained a clause referring 
all differences & disputes to two men of 
skill, as arbitere. with power to them 
to choose an overturn an, whose deter- 
mination was to be filial : — Held : an 
agreement to refer all disputes to arbi- 
ters did not bar an action in ct. — 
Milne, etc. v . Edinburgh Magis- 
trates (1770), 2 Pat. App. 209. — 
SCOT. 

263 iii. .3 — Uu. : 

a right of action exists, although 


a contract contains a clause that all 
matters in dispute between the parties 
shall be referred to arbn. — Roval 
Electric Co. v . Three Rivers City 
(1894), 23 S. C. R. 289.— CAN. 

263 iv. Exception.]- 

A contract provided that disputes should 
be referred to A., who subsequently 
received the appointment of manager 
to one of the parties. In an action 
under the contract by the other party : 
— Held : it was necessary, before pro- 
ceeding therein, that the submission 
should be set aside by reduction. — 
Phipps v . Edinburgh Sc Glasgow Ry. 
Ol^} 843), 5 Dunl. (Ct. of Sees.) 1025.— 

268 v. Clause in bought &? 

sold notes.} — Bought & sold notes 
contained tne following clause : “ Any 
difference arising under this contract to 
be settled by arbn.*’ : — Held : the ct. 
had jurisdiction to try the action not- 


withstanding this clause. — A spegren & 
Co. v. Polly Sc White (1909), 13 
O. W. R. 422.— CAN. 


263 vi. Clause in feu charter 

— Exception.] — A feu charter reserved 
to the grantor “ mines, minerals, etc.. Sc 
full power to work same, upon payment 
of surface damages, as same should be 
ascertained by two arbitrators, etc.*’ 
Minerals had been worked under thin 
reserved power, & considerable damage 
had been sustained by the heritable 
subjects erected thereon : — Held : the 
parties had agreed to create a tribunal 
of their own to ascertain or assess the 
damages arising from exercise of the 
power to work the minerals, Sc the 
jurisdiction of the ot. was excluded. — 
Dewar v . Hallpenny (1898), 6 8. L. T. 
30.— SCOT. 


265 i. Dispute as to meaning 

of lease .] — Mineral tenants, who had the 
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should arise between them touching any covenant, 
matter or thing expressed in the lease, or the 
meaning thereof, it should be settled by two arbi- 
trators, with mutual covenants to obey & perform 
the award, & not to bring any action at law or in 
equity without first submitting all matters to 
arbn. : — Held : as the agreement & covenants to 
refer were absolute to oust the jurisdiction of the 
superior cts., they were void for that purpose. — 
Horton v. Sayer (1850), 4H.&N. 643 ; 29 L. J. 
Ex. 28 ; 33 L. T. O. S. 287 ; 6 Jur. N. S. 989 ; 
7 W. R. 736 ; 157 E. R. 993. 

Annotations: — Consd. Lee v. Pa ge (1861), 7 Jur. N. S. 768. 
I>iatd. Tredwen v. Holman (1862), 1 H. 6c C. 72. Conid. 
Elliott v. Royal Exchange Assoc. (1867), L. R. 2 Exch. 
237 ; Edwards v. Aberayron Mutual Ship Insce. Soc. 
(1876), 1 Q. B. D. 563, Ex. Ch. 

266. Bill for account In partnership — Excep- 

tion to rule.]— -Plea, to a bill for an account of a 
partnership, that all matters in controversy were 
to be determined by arbitrators, allowed. — Half- 
hide v. Penning (Jenning) (1788), 2 Bro. C. C. 
336 ; Dick. 702 ; 29 E. R. 187. 

Annotations : — Consd. Tattersall v. Grootc (1800), 2 Bos. & 
P. 131. Expld. Street v. Rigby (1802), 6 Ves. 815. Dbtd. 
Waters v. Taylor (1808), 15 Ves. 10 With reference to 
the case of llalfhide v. Fennina, I admit that upon the 
best authority the opinion expressed by Lord Kenyon in 
that case is wrong, as there are against it the concurrent 
opinions of Lord Hardwieke, Lord Thurlow, Lord llosslyn, 
& of Lord Kenyou himself. As a general proposition, 
therefore, it is true that an agreement to refer disputes 
to arbn. will not~bind the parties even to submit to arbn. 
before they come into ct. (Lord Eldon, C.) ; Scott v. 
Avery, Avery v. Scott (1853), 8 Exch. 487, Ex. Ch. Consd. 
Scott v. Avery (1856), 6 H. L. Cas. 811, H. L. ; Cooke e. 
Cooke (1 867), L. R. 4 Eq. 77 ; Pestonjee Nussurwanjee v. 
Manockjee (1868), 12 Moo. Ind. App. 112, P. C. Kefd. 
Miehell v. Harris (1793), 4 Bro. C. C. 311. 

267. Bill for discovery In partnership suit — 
Rule reaffirmed.] — One partner brought a bill 
against another to discover & be relieved against 
frauds, etc. Deft, pleaded an agreement that in 
case any difference should arise between them it 
was to be referred, & that the matters in pltf.’s 
bill related only to the partnership, & yet had 
never been submitted to arbn., nor had he ever 
proposed a reference, though deft, offered, & was 
always ready to do it. Lord Hardwicke dis- 
allowed the plea, for as it was a bill to discover 
& be relieved against frauds, the arbitrators could 
not examine on oath, which, by the agreement, 
they should have had a power of doing. — Wel- 
lington v. Mackintosh (1743), 2 Atk. 569 ; 26 
E. R. 741. 

Annotations : — Consd. Tattersall v. Groote (1800), 2 Bos. Be P* 
131. Expld. Scott v. Avery (1856), 5 H. L. Cas. 811* 
H. L. Befd. Street v. Rigby (1802), 6 Ves. 815. 

268. .] — Plea, to a bill for a dis- 

covery of frauds in breach of articles, that there 
was a clause in the articles that all matters in dif- 
ference should be referred to arbn., overruled. — 
Michell (Mitchell) v. Harris (1793), 4 Bro. C. C. 
311 ; 2 Ves. 129 ; 20 E. R. 908. 

Annotations : — Consd. Tattersall v, Groote (1800). 2 Bos. 8c 
P. 131. Expld. Scott v . Avery, Avery v. Scott (1853), 8 


Exch. 487, Ex. Ch. Reid. La Purisima Concepcion (1849), 
13 Jur. 545 : Doleman v. Ossett Corpn., [1912] 3 K. B. 
257, C. A. 

269. Action on covenant — Courts of law or 
equity.] — To covenant in a deed (made for the per- 
formance of several matters) deft, cannot plead 
that in the deed there is a covenant that in case 
any difference should arise between the parties 
respecting any part of the agreement, it should be 
settled by three arbitrators to be chosen, etc., & 
that he offered to refer the matter in dispute, out 
that pltf. refused, etc. 

It has been decided again & again that an agree- 
ment to refer all matters in difference to arbn. is 
not sufficient to oust the cts. of law or equity of 
their jurisdiction (Lord Kenyon, C.J.). — Thomp- 
son v . Charnock (1799), 8 Term Rep. 139 ; 101 
E. R. 1310. 

Annotations : — Consd. Thomas v. Fredericks (1847), 16 
L. J. Q. B. 393 ; Livingston v. Rail! (1855), 5 E. & B. 
132 ; Scott v. Avery (1856), 5 H. L. Cas. 811, H. L. ; 
Pestonjee Nussurwanjee r. Manockjee (1868), 12 Moo. 
Ind. App. 112, P. C. Reid. Mlcheli v. Harris (1793), 4 
Bro. C. 0. 311 ; Williams v . Gwynne (1836), 2 Har. Be W. 
312 ; La Purisima Concepcion (1849). 13 Jur. 545 : Scott v. 
Liverpool Corpn. (1858), 3 De G. Be J. 334 ; Blythe v . 
Lafone (1859), 28 L. J. Q. B. 164 : Cooke v. Cooke (1867). 
L. R. 4 Eq. 77 ; Doleman v. Ossett Corpn., [191 2J 3 K. B. 
257, C. A, 

270. Bill for discovery & relief.] — Plea, to a 
bill for discovery <fc relief, of an agreement to refer 
to arbn., overruled. — Street v. Rigby (1802), 6 
Ves. 815 ; 31 E. R. 1323. 

Annotations : — Consd. Pestonjee NuRsurwonjee r. Manockjee 
(1868), 12 Moo. Ind. App. 112, P. C. Expld. Peurice v. 
Williams (1883), 23 Ch. D. 353. Refd. La Purisima Con- 
cepcion (1849), 13 Jur. 545; Blythe v. Lafone (1859), 28 
L. J. Q. B. 164. Mentd. South Wale® Ry. Co. v. Wythes 
(1854), 3 Kq. Rep. 153 ; British Empire Shipping Co. v. 
Somes (1857), 3 K.&J. 433. 

271. Unless dispute peculiarly adapted for 
arbitration.] — Although an agreement to refer dis- 
putes to arbn. is, generally, no objection to a suit 
irraCt. of Equity, yet upon the nature of the sub- 
ject, the management of the Opera House, & the 
anxious provision of the parties for arbn., the ct. 
refused upon motion to interfere before they had 
taken that course. The ct., therefore, would not 
upon motion appoint a manager, etc., of the Opera 
House, except upon the principle, applicable to any 
other partnership, as necessary to the relief, a fore- 
closure, taking into consideration also the diffi- 
culties from the nature of the subject & the con- 
tract, an anxious provision for arbn., & that one 
party was by the express contract manager. — 
Waters v. Taylor (1808), 15 Ves. 10 ; 33 E. R. 
658. 

Annotations: — Mentd. Gourlay v. Somerset (1815), 19 Ves. 
429 ; Roberts v. Eberhardt (1853), Kay. 148 ; Automatic 
Self Cleansing Filter Syndicate Co. v. Cuninghame, 11906] 
2 Ch. 34, C. A. 

272. Building contract dispute.] — Pltf. en- 
tered into a contract with defts. to remove 10,000 
cubic yards of the bed of the Mersey contiguous 
to Seacombe Ferry, for £5,000, <fc to finish com- 
pletely the work, under the direction & to the 
satisfaction of defts/ engineer, by Oct. 1, 1878, 


usual powers of working the minerals, 
had also power to make use of any pits 
they might sink for winning coal in 
adjoining lands. Any disputes that 
might arise between the parties with 
"EBJjaisL to the true import ot the lease 
were w) referred to the decision of 
arbiters named-. The proprietors raised 
an action to prevent the tenants from 
using the roads on the lands for carrying 
materials to Be from their works on 
adjoining lands, Be from making other 
uses of the lands for the purposes of 
these works. Defenders pleaded that 
the action was excluded by the arbn. 
clause : — Held : the action was not so 
excluded. — Munglk v. Young (1872), 
10 Maoph, (Ot, of Sesa.) 901.— SOOT. 


Distribution of assets.] 
— An award regulating the distribution 
of a deceased’s assets Ts void, as it ousts 
the jurisdiction of the cte. — Coakley v. 
Coakley (1897), 31 1. L. T. 404.— IR. 

e. Arbitration clause in 

bye-laws adopted under private Act — 
Provisions of Friendly Societies Acts 
excluded .] — A society enrolled rules in 
pursuance of Friendly Societies Acts. One 
rule provided that all matters in dispute 
between the society Be any individual 
membor should be referred to arbn. 
The sooiety was afterwards incorporated 
by a private Act, which gave the society 
power to make bye-laws so far as applic- 
able. The society adopted the former 


rules as bye-laws : — Held : the pro- 
vision of Friendly Societies Acts had 
ceased to apply to the society. Be the 
jurisdiction of the ct. was not ousted 
by the arbn. clause. — Irvine v. Pres- 
byterian Widows’ Fund Assocn. 
(1855), 5 I. Ch. R. 1.— IR. 

f. Suit in equity — Exception.] 

A suit in equity cannot be sustained 
after an agreement to refer to arbn. 
(naming the arbitrators, Be containing a 
covenant not to sue. Be power to 
examine witnesses, 8c to make the sub- 
mission a rule of ct.), while the arbn. 
might be proceeded with. — Dimsdale 
v. Robertson (1844), 7 I. Eq. R. 536 ; 
2 Jo. 8c Lat, 58.— IR. 
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Sect . 8. — Effect of agreement to refer on jurisdiction 
of the court — Ouster of jurisdiction.] 

subject to such an extension of time as the engineer 
mignt think reasonable, in case a temporary 
staging then erected on the site of the work should 
not be removed within such a time as would 
enable pltf. to complete the work by Oct. 1, 1878. 
Defts. were to make monthly payments on the 
certificate of the engineer to the amount of 80 per 
cent, of the value of the work done during each 
month, A pay the balance of the sum of £5,000 
on the completion of the work. There was also 
a clause in the contract providing that, if any 
difference should arise between defts. & pltf. 
concerning the work contracted for, or concerning 
anything in connection with the contract, such 
difference should be referred to the engineer, A 
his decision should be final A binding on defts. A 
pltf. The work was completed on Nov. 11, 1879, 
A then a correspondence took place between pltf. 
A the engineer with reference to pltf.’s claims 
against defts. The engineer admitted ydtf. was 
entitled to compensation for the expense caused 
by delay in consequence of the non-removal of the 
staging, A agreed to allow £15 10s. per day for 
thirty-eight days, but they could not agree upon 
the amount due to pltf. for extra work A other 
expenses. In June, 1880, the engineer sent a 
certificate to the works committee of defts., stating 
the work was finished to his satisfaction, & that 
£1,065 19s. was due to pltf., A defts. sent pltf. a 
cheque for £962 6s. 2d., being the balance of the 
sum certified after making certain deductions. 
Pltf., after giving credit for this sum, brought an 
action against defts. for £2,489 13s. lid. : — Held : 
the clause referring differences to the engineer 
could not be set up in answer to the action. — 
Lawson v. Wallasey Local Board (1883), 48 
L. T. 507 ; 47 J, P. 437, C. A. 

Annotations : — Refd. City of Dublin Steam Packet Co. v. 
R. (1908), 24 T L. R. 657. Mentd. Porter v. Tottenham 
U. D. C., 119141 1 K. B. 663. 

273. “ Without further suit or trouble.”] — 

Semble : a covenant to refer all matters in differ- 
ence between shareholders of a co. to arbn., the 
submission A award to be binding & conclusive 
on the parties, “ without further suit or trouble,” 
is no bar to a suit in a Ct. of Equity between the 
same parties A for the same matters. — Benson v, 
Heathorn (1842), 1 Y. & C. Ch. Cas. 326 ; 02 E. R. 
909. 

Annotations : — Mentd. Smith v. Lay (1856), 3 K. & J. 105 ; 
Imperial Mercantile Credit Abbocii. v. Coleman (1871), 

6 Ch. App. 558, L. C. ; Re Capo Breton (1885), 29 Ch .D. 795, 
C. A. ; Costa Rica Co. v. Forwood, [1900J 1 Ch. 756 ; 
Rowland v. Chapman. Rowland r. Corrie, Rowland v. 
Brandreth (1901), 17 T. L. R. 669 ; Transvaal Lands Co. 
v. New Belgium Transvaal Land & Development Co., 
11914] 2 Ch. 488, C. A. 

274. Arbitration clauses in deeds.] — Arbn. 

clauses in deeds are not binding on the parties, so 
as to oust the jurisdiction of the ct. — Mexborougii 
(Earl) v. Bower (1843), 7 Beav. 127 ; 49 E. R. 
1011 ; affd. 2 L. T. O. S. 205. 

Annotation .—•Mentd. Bowser v. Maclean (1860), 2 De G. F. 

& J. 415. 

275. Where covenant not to sue — Forum in 

which plea tenable.] — An agreement to submit the 
affairs of a partnership to arbn., & that the sub- 
mission shall be made a rule of a ct. of common 
law, cannot be pleaded in bar to a suit in equity, 
seeking discovery, complaining of pltf. being sued 
in actions A praying for a receiver, although before 
the bill was filed arbitrators were appointed, & 
since bill filed the submission has been made a 
rule of the ct. The jurisdiction of the superior cts. 
in such a case is not ousted by C. L. 1\ Act, 1854. 

Qu. : whether, if the agreement to submit also 
contains a covenant not to take proceedings at 


law or in equity, in that case the submission may 
be pleaded in bar of proceedings in any superior ct., 
except that before which the reference is pending. 

Where, in a reference under the Act of 1098, an 
award has been made, the jurisdiction in the 
matters of the award of every superior ct., except 
that before which the reference is pending, is 
excluded. 

Leave may be given to amend a plea of sub- 
mission in special circumstances. — C ooke v. Cooke 
( 1867), L. R. 4 Eq. 77 ; 30 L. J. Ch. 480 ; 10 L. T. 
313 ; 15 W. R. 981. 

Annotations : — Consd. Law v. Garrett (1878), 8 Oh. D. 26, 

C. A. Refd. Edwards v. Aberayron Mutual Ship Insoe. 

Soc. (1876). 1 Q. B. D. 563, Ex. Oh. 

270. Pendenoy of arbitration no defence.] — 

To a declaration for goods sold & delivered, & 
on an account stated, deft, pleaded that, before 
action brought, disputes had arisen between pltf. 
& deft, whether deft, was indebted to pltf. in any 
& what sum for the causes of action declared upon, 
which disputes they submitted themselves to 
refer, & did refer, to arbn., & mutually promised 
to fulfil the award ; that the arbitrators, before 
action brought, took upon them the reference ; 
that the matters in dispute were still under their 
consideration ; A that a reasonable time had not 
elapsed for making the award: — Held: (1) the 
plea could not be considered as a plea in abatement 
informally pleaded ; (2) as a plea in bar, it was 
bad, the pendency of an arbn. being no answer to 
an action for recovery of a debt. — Harris v . 
Reynolds (1845), 7 Q. B. 71 ; 14 L. J. Q. B. 241 ; 
5 L. T. O. S. 53 ; 9 Jur. 808 ; 115 E. R. 414. 

Annotations : — Refd. Wood v. Copper Miners in England Co. 

(1876), 17 C. B. 561 : Doleman v . Oasott Corpn., [1012 j 

3 K. B. 257. C. A. 

277. — -.] — By an agreement under seal, 

reciting ( inter alia) that pltf. had erected a factory, 
etc., for the purpose of carrying on the manufacture 
of patent fuel, etc., & that defts. had agreed to 
grant a lease of the land, etc., to pltf., & to enter 
into certain other arrangements “ for the supply of 
coal for the manufactory,” A otherwise, on the 
terms therein mentioned, it was agreed ( inter alia ) 
that all the coals consumed by pltf. for the purpose 
of his manufacture during a certain term should be 
purchased of defts., A that defts. should not be 
compelled to supply more than 500 tons weekly. 
In an action against defts. for a breach of the 
implied contract to deliver 500 tons of coals weekly, 
defts. pleaded, for a defence on equitable grounds, 
that, before the accruing of the causes of action in 
the declaration mentioned, A before the passing 
of Copper Miners Act, 1861 (c. cv.), to wit, on 
Jan. 24, 1848, an action was brought by pltf. 
against defts. for certain alleged broaches of the 
contract, which action was depending at the time of 
the passing of that Act ; that the cause & all matters 
in difference were referred to an arbitrator, who, 
by the order of Nisi Prius A a subsequent rule of 
ct., was empowered to make two several awards, 
raising by the first points of law for the opinion of 
the ct., A to assess damages upon the view the ct. 
might take, A who was also empowered “ to order 
the determination of the contract, A the terms on 
which such determination should take place,” 
neither of the parties to enforce payment of any- 
thing which nught be found by the arbitrator to 
be due Id him or them under the award so to be 
first made until the arbitrator should have made 
A published his final award between the parties. 
The plea than went on to allege that the arbitrator 
made his first award, raising certain questions 
for the opinion of the ct. ; that afterwards, & 
before the passing of the Act, the ct. ordered 
judgment to be entered for pltf. ; that no final 
award was ever made by the arbitrator, & the 



Part I. — The Submission. 


853 


reference was still pending ; that, at & after the 
statement of the case by the arbitrator, & before 
the passing of the Act, the affairs of defts. were in 
a state of insolvency, & that certain creditors of 
defts., with their concurrence, introduced into 
Parliament a bill for settling their affairs, the 
passing of which bill was opposed by pltf. ; that, 
whilst the bill was in committee, negotiations 
took place between pltf. & the promoters, which 
resulted in an agreement that pltf. should with- 
draw his opposition, that the contract between 
pltf. & defts. should be determined by the arbi- 
trator, who should assess the sum to be paid by 
defts. as the value of the contract, that pltf. should 
bring no further actions against defts. upon the 
contract, & that a clause approved by pltf. should 
be introduced into the bill whereby it should be 
enacted that pltf. should be deemed & considered 
a creditor of defts. within the Act for such sum 
as should be assessed by the arbitrator, & that 
until the arbitrator should have made his final 
award pltf. should be deemed & considered a 
creditor of defts. for £2,272 2a. ; that, in pursuance 
of the agreement, & in order to give effect to same, 
a clause approved of by pltf. was introduced into 
the bill ; that defts. had always been ready & 
willing to give effect to the agreement, & every- 
thing had been done entitling them to the per- 
formance and fulfilment of same by pltf. ; that the 
bill was thrown out, & that, before the commence- 
ment of the suit, a bill to a similar effect was 
introduced (which was afterwards passed) ; & that 
thereupon an agreement was entered into between 
pltf. & defts. & the other persons, with respect to 
the last-mentioned bill, & the contract, & the 
determination thereof by the arbitrator, & the 
assessment of the sum to be paid to pltf. as the 
value of the contract, & with respect to any actions 
being brought by pltf. upon the contract, & with 
respect to the clause to be inserted in the last- 
mentioned bill, to the like effect, as the agreement 
thereinbefore mentioned ; & that a clause (s. 12) 
was inserted in the Act accordingly. The plea 
then went on to aver that defts. had always acted 
in good faith & upon the terms of the last-men- 
tioned agreement, & had always been, & still were, 
ready & willing to abide by the final award of the 
arbitrator, & in all things to perform the agreement 
on their part, & that all things had been done & 
had happened entitling them to the performance 
& fulfilment of same by pltf., but that pltf. had 
refused to abide by the agreement, & had brought 
his action in violation of same ; & that, after the 
passing of the Act, & before the commencement of 
the suit, the debts & claims in the Act in that 
behalf mentioned were duly converted into stock 
of the co., in pursuance of the provisions of the 
Act, & that pltf., as a creditor of defts. for the 
sum of £2,272 2a., in s. 12, applied for an allotment 
of stock in respect of the sum, & had same allotted 
to him by defts., & had had the full benefit, use, 
& advantage of such allotment, wherefore defts. 
said that in equity pltf. was barred from bringing 
his action : — -Held : not a good equitable plea, 
inasmuch as it disclosed no ground upon which a 
ct. of equity would grant a perpetual unqualified 
injunction to restrain pltf. from suing upon the 
contract. — Wood v. Copper Miners in England 
Co. (1856), 17 C. B. 561 ; 25 L. J. C. P. 166 ; 139 
E. R. 1195. 

278. Award after action commenced.] — 

Where an action has been commenced upon a 
contract containing a provision for reference to an 
arbitrator of any dispute arising under the con- 
tract, & is pending, no application to stay the 
action having been made under s. 4 of the Act of 
1889, or such an application having been refused, 
an award made by the arbitrator under the pro- 
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vision for reference upon the subject matter of the 
action, subsequent to the commencement thereof, 
& without the consent of pltf., is invalid, & will not 
afford a defence to the action. 

By a clause in a contract between pltfs. & defts., 
a municipal corpn., for the execution by the former 
of certain sewerage works, it was provided that, 
in case of any dispute, doubt, or difference arising 
or happening, touching or concerning the works, 
or relating to quantities, qualities, description 
or manner of work done, executed, or to be done 
& executed by the contractors, or in any wise 
whatever relating to the interests of the corpn. 
or of the contractors, such doubts, disputes or 
differences should from time to time be referred to, 
& settled & decided by, defts.’ engineer, who 
should be competent to enter upon the subject 
matter of such doubts, disputes or differences 
with or without formal reference or notice to the 
parties to the contract or either of them, & who 
should judge, decide, order & determine thereon. 
Pltfs. brought an action against defts. for sums 
which they alleged to have become due to them 
from defts., under the contract, & for damages 
for wrongful termination of the contract by defts. 
Defts. did not apply for a stay of proceedings in 
the action under the above sect. Subsequent to 
the commencement of the action, defts.’ engineer 
under the before mentioned clause, without giving 
notice to the parties, & without the knowledge or 
consent of pltfs., made an award purporting to 
decide the matters which were the subject of the 
action, & defts. pleaded his award in bar to pltfs.’ 
claim in the action : — Held : it was not competent 
for the engineer to determine the matters in 
question, pending the action, & his award was no 
bar to pltfs.’ claim in the action. 

The jurisdiction of the cts. is left untouched by 
an arbn. clause, or by the appointment of a specific 
arbitrator to decide the matter, or even by pro- 
ceedings having been commenced under a sub- 
mission (Fletcher Moulton, L.J.). — Doleman 
& Sons v. Ossett Corpn., [1912] 3 K. B. 257 ; 
81 L. J. K. B. 1092 ; 107 L. T. 581 ; 76 J. P. 457 ; 
10 L. G. R. 915, O. A. 

279. Disputed accounts — Arrest of ship.] — 

A foreign ship was ' driven by stress of weather 
into B., where W. undertook the management of 
the ship & her concerns, & subsequently sent in his 
accounts. These were disputed by the master, 

6 an agreement was then made to refer them to 
arbn. The master signed the agreement on 
Mar. 17, . 1848, W. on Mar. 5, & the ship was 
arrested in a cause of salvage on behalf of W. on 
Mar. 12 : — Held : the agreement was no bar to 
the action. — The Purisima Concepcion (1849), 

7 Notes of Cases, 150 ; 13 Jur. 545. 

280. Partnership dissolution — Agreement 

no effect on costs.] — A deed of dissolution of part- 
nership contained a provision for referring all 
disputes to arbn. : — Held : this was no bar to a 
suit, & the refusal of an offer to refer to arbn. was 
no reason for depriving pltf. of his costs. — Lees 
v. Laforest (1851), 14 Beav. 250 ; 51 E. R. 
283. 

281 . Partnership dispute.]— -Articles of part- 
nership between W. & C. provided that either 
partner might give written notice determining the 
partnership within one month of his becoming 
aware of a breach of the articles by the other part- 
ner, such partner giving notice having the option to 
purchase the share of the other as if he had died. 
In the event of dispute as to the presents in any 
matter affecting the partnership, such dispute was 
to be reduced to writing & submitted to arbn. 
C. served notice of dissolution on W., who filed 
a bill to have it declared void, & to restrain C. from 
advertising the dissolution. On the same day, C. 

A A 
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Sect. S . — Effect of agreement to ref er on jurisdiction of 
the court — Ouster of jurisdiction. Sect. 9: Sub- 
sect. 1.] 

served W. with a notice to appoint an arbitrator. 
W. declined, & C. served a notice of his intention, 
in default, to appoint a second arbitrator. W. then 
moved to restrain C. from proceeding with the 
arbn. : — Held : nothing in the articles ousted the 
jurisdiction of the ct., & the arbn. must be re- 
strained. — Wrrr v. Corcoran (1871), L. R. 8 
Ch. Ap. 476, n. 

Annotations: — Expld. Plows v. Baker (1873), L. R. 16 Eq. 
564. Refd. Willesford t?. Watson (1871), L. R. 14 Eq. 
672. 

282. Not good as plea in bar.] — A plea to an 
action that the parties liavo agreed to refer matters 
arising out of a contract is not a ground for grant- 
ing a perpetual injunction to restrain pltf. from 
suing upon the contract. — W ood v. Copper Miners 
in England Co. (1856), 17 C. B. 561 ; 25 L. J. 
C. P. 166 ; 139 E. R. 1195. 

283 . Arbitration clause in will.] — A testator 

by his will appointed arbitrators, & declared that if 
any dispute arose between his devisee it should be 
referred to them, & that if any devisee took 
proceedings at law or in equity, the estate devised 
to him should go over : — Held : (1) such a clause 
was repugnant & inconsistent with the gifts ; 
(2) it could not oust the jurisdiction of the ct. — 
Rhodes v. Muswell Hill Land Co. (1861), 29 
Beav. 560 ; 30 L. J. Ch. 509 ; 4 L. T. 229 ; 7 
Jur. N. S. 178 ; 9 W. R. 472 ; 64 E. R. 745. 

Annotation: — Mentd. lie Williams, Williams v. Williams, 
[1912] 1 Ch. 399. 

284. Agreement as to terms of separation- 
court’s power to settle deed.] — Pltf., wife of deft., 
claimed specific performance of an agreement for 
a separation deed entered into upon the com- 
promise of a suit in the Divorce Ct., which was 
instituted by the husband against the wife for a 
divorce on the ground of adultery. The agree- 
ment was signed by both husband & wife, after the 
husband’s evidence in support of his case had been 
heard, & before the wife’s defence had been 
commenced, & contained ( inter alia ) these terms : — 
“ Petition & answer dismissed. Deed of separation 
with usual covenants. In case of difference in 
working out these terms, matter to be referred to 
[the leading counsel on each side] ” : — Held : the 
agreement on the face of it being complete, the 
arbn. clause could only come into force in case of 
difference between the parties, & did not oust the 
jurisdiction of the ct. to settle the deed itRelf. — 
Hart v. Hart (1881), 18 Ch. D. 670 ; 50 L. J. Ch. 
697 ; 45 L. T. 13 ; 30 W. R. 8. 

Annotations : — Mentd. Bradley v. Bradley (1882), 51 L. J. I\ 
87 ; Harrison v . Harrison (1887), 12 P. D. 130 ; Wood r. 
Wood (1891), 64 L. T. 586, C. A. 

285. Arbitration clause legal — Clause with- 

drawing question from courts invalid.] — Articles of 
partnership comprised an agreement to submit all 
disputes to arbn., &, until such arbn. should have 
taken place, neither party was to be at liberty to 
sue the other with reference to the affairs of the 
partnership : — Held : although an arbn. clause 
was legal, there might not be a negative clause 


superadded to withdraw the decision of the ques- 
tion from the tribunals of the country. — L ee v. 
Page (1861), 30 L. J. Ch. 857 ; 7 Jur. N. S. 768 ; 
9 W. R. 754. 

Annotations : — Mentd. Atwood v. Maude (1868), 3 Ch. App. 

369, L. C. ; Wilson v. Johnstone (1873), L. R. 16 Eq. 

606 ; Belfleld v. Bonrne, [1894] 1 Ch. 521. 

286. Mutual insurance society rules — Deci- 
sion of directors.] — By r. 39 of a mutual insurance 
society, incorporated in a policy, it was provided 
that the directors should have full power to deter- 
mine all disputes arising between the society & 
its members concerning insurance, & that the 
decision of the directors should be final & con- 
clusive,* & that no member of the society should 
be allowed to bring any action, except as was 
provided, etc. ; r. 84 prescribed the means by 
which a member dissatisfied with the decision of 
the directors might obtain a reconsideration of his 
claim. In an action on his policy, the directors 
having decided that pltf. had no claim : — Held : 
pltf. was entitled to recover on the ground ( inter 
alia) that the rules were intended to prevent the 
insured from maintaining any claim at all in the 
ordinary cts. in respect of any dispute arising on 
the policy, & were invalid & did not prevent pltf. 
from maintaining his action. — Edwards v. Aber- 
ayron Mutual Ship Insurance Society, Ltd. 
(1876), 1 Q. B. D. 563 ; 34 L. T. 457 ; 3 Asp. 
M. L. O. 154, Ex. Ch. 

Annotation: — Expld. Trainor v. Phoenix Fire Assco. (1891), 

65 L. T. 825. 

287. Arbitration clause no ground for non- 

suit. }— Pltf. claimed damages from deft, for failing 
to deliver a dog bought by pltf. from deft, at a dog 
show. By r. 18 of the schedule of the show the 
Kennel Club Committee were to decide all dis- 
putes & their decision "was final, & any person 
entering any dog for such show was deemed to 
have agreed with the Kennel Club Committee to 
refer all cases under the provisions of the Act of 
1889 & any stat. modifying same. The cty. ct. 
judge nonsuited pltf., holding that ho must be 
deemed to have acquiesced in the regulations regu- 
lating the show : — Held : there was no ground for 
nonsuiting, as an application under the Act of 1889, 
s. 4, was the proper remedy. — Dickens v. Spence 
(1908), Times, April 13. 

288. Statutory reference — Jurisdiction ousted.] — 

Under an agreement, legislatively confirmed, the 
parties were bound to settle by arbn. all differences 
that might arise between them as to the meaning 
& effect of the agreement, or as to the mode of 
carrying it out : — Held : the jurisdiction of the 
cts. was, by this agreement, excluded, & all 
disputes arising under it must be settled by 
arbn. 

Wo have here no room for the application of 
the doctrine as to voluntary agreements, but have 
simply I/O consider the case arising upon an Act 
of Parliament forcing the parties to have their 
disputes settled, not by the ordinary tribunals of 
the country, but by arbn. (Lord Cairns, C.). — - 
Caledonian Ry. Co. v. Greenock & Wemyss 
Bay Ry. Co. (1874), L. R. 2 Sc. & Div. 347, H. L. 

Annotations : — Distd. G. W. Ry. Oo. v. Halesowon Ry, Co. 

(1883), 52 L. J. Q. B. 473. Consd. Halesowen Ry. Co. v. 


282 i. Not good as plea in bar .] — g. Submission to be made rule of h. Partnership dispute — Agreement 

A fire policy contained an agreement to English court — Jurisdiction of Court of to refer to foreign court.] — A clause in a 
refer matters in difference to arbn., the Chancery in Ontario not ousted.] — partnership agreement provided that all 
performance of which agreement was Where a submission contained a disputes arisfyig under it were to be 
not, according to the true construction clause that it should be made a rule of referred to the exclusive jurisdiction of 
of the policy, a condition precedent to the Ct. of Queen*s Bench in England, the German ct. Pltfs., three of the 
defts.’ liability. In an action on the & all proceedings thereunder should be partners, brought an actiou in Hong 
policy defts. pleaded that a difference governed, as in Great Britain, by the Kong against deft., the fourth partner, 
arose & that they were ready & will- English C. L. P. Aot : — Held : this for dissolution : — Held : the jurisdic* 
ing to refer : — Held : these allegations formed no objection to the jurisdiction tion of the Hong Kong ct. was ousted, 
constituted no defence to the action. — of the Ct. of Chancery in Ontario. — & the action must be dismissed. — 
Gorman v. Hand - in - Hand Insur- Direct United States Cable Co., Sohwkr v. Van Uffel (1905), 1 Hong 
ance Co. (1877), 11 I. C. L R. 224. — Ltd. v. Dominion Telegraph Co. of Kong L. R. 35. — HONG KONG. 

IR. Canada (1883), 8 A. R. 416.— CAN. 
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G. W. Ry. Co. & Mid. Ry. Co. (1883), 48 L. T. 710 ; R. v. 
*Q. W. Ry. Go. (1887), 51 J. P. 550. Expld. R. v. Mid. 
Ry. Co. (1887), 19 Q. B. D. 540. In Caledonian Ry. Co. v. 
Greenock <6? Wemyss Bay Ry. Co., Lord Cairns observes (1 
use my own language) that the eiloot of the (statutory) 
provision is to give to the agreement the oharaoter of an 
Act of Parliament (Stephen, J.) Consd. L. C. 8c D. Ry. Co. 
v. S. E. Ry. Co. (1888), 40 Ch. D. 100, C. A. I oannot 
believe, on reading the oase carefully, that Lord Cairns 
meant to decide or meant to indicate his own opinion to 
the effect that the jurisdiction of the ots. was ousted : £ 
think his language must be taken secundum subject am 
materiam (Bowen, L.J.). Distd. Manchester Ship Canal 
Co. v. Manchester Racecourse Co., [1900J 2 Ch. 352. Expld. 
Crosfleld v. Manchester Ship Canal Co., [1904] 2 Ch. 123, 
C. A. I think a careful examination of tho Caledonian 
Railway Case shows that Lord Cairns did mean to docide 
& indicate that the jurisdiction of the ct. was ousted in 
respect of the particular matter in quostion (Vaughan 
Williams, L.J.). Reid. Oale. Ry. Co., Campbell 8c Firth 
of Clyde Steam Co. v. Greenook 8c Wemyss Bay Ry. Co. 
Sc Greenock & Wemyss Bay Ry. 8c Pier Traffic (1882), 4 
Ry. & Can. Tr. Cas. 135 ; Jorsoy v. G. W. Ry. Go., [1893] 
3 Ch. 625, n. ,* Barry Ry. Co. v. Taff Vale Ry. Co., [1895] 
1 Oh. 128, C. A. ; R. v. Marylobone County Court Judge 
& Q. W. Ry. Co., Exp. Phillips, 11906] 2 K. B. 426. 

289. -.]— European Arbn. Amendment 

Act, 1875, s 3, provided that an appeal should not 
lie from any determination or order given or made 
previous to the passing of the Act by the arbitra- 
tor, unless he expressly certified in writing that, 
by reason of differences between previous decisions 
on mattors of principle, it was desirable that an 
appeal be brought : — field : the ct., in the absence 
of such an express certificate, had no jurisdiction 
to entertain an appeal in respect to certain reaps, 
to a special case, on appeal from the arbitrator, 
whose rights had been previously decided, but had 
been again reviewed by the arbitrator . — Re 
European Society Arbitration Acts, Ex p. 
British Nation Life Assurance Assocn. Liqui- 
dators (1878), 8 Oh. D. 679 ; 39 L. T. 136 ; 27 
VV. R. 88 ; 8 ub nom. Re European Assurance 
Society Arbitration, British ^Commercial In- 
surance Go. v. British Nation Life Assurance 
Assocn., 48 L. J. Ch. 118, C. A. 

Annotation : — Mentd. Davies* Case (1890), 45 Ch. D. 537. 

Agricultural holdings.] — See Agricul- 
ture. 

— Compulsory purchase of land.] — See 

•Compulsory Purchase of Land Sc Compensation. 

. — — Electric lighting.] — See Electric 

Lighting Sc Power. 

— — Factories Sc workshops.] — See Fac- 
tories Sc Siiop3. 

— . — . Friendly societies.] — - See Friendly 

Societies. 

— Gasworks.] — See Gas. 

— — Housing of working classes.]— See 

Compulsory Purchase of Land Sc Compensa- 
tion ; Public Health Sc Local Administra- 
tion. 


Husband Sc wife.]— See Husband & 

Wife. 

— > Industrial disputes.] — See Trade Sc 

Trade Unions. 

Lunatic asylums.] — See Lunatics Sc 

Persons of Unsound Mind ; Public Health Sc 
Local Administration. 

National Health Insurance.] — Sec 

Work & Labour. 

—Public health.]— See Public Health 

Sc Local Administration. 

. — — Hallways.] — See- Carriers ; Rail- 
ways & Canals. 

— — Savings banks.] — -See Bankers Sc 

Banking. 

Telegraphs Sc telephones.] — See Tele- 
graphs & Telephones. 

— — . Tramways.] — See Tramways So Light 

Railways. 

— . Waterworks.]— &ee Compulsory Pur- 
chase of Land & Compensation ; Water 
Supply. 

— — Workmen’s compensation.] — See 

Master & Servant. 


Sect. 9.— WHETHER SUBMISSION IS CONDITION 
PRECEDENT TO RIGHT TO SUE. 

■ Sub-sect. 1. — Validity. 

290. Provision making arbitration condition pre- 
cedent is valid — Ascertainment of amount due on 
policy.] — Any person may covenant that no right 
of action shall accrue till a third person has de- 
cided on any difference that may arise between 
himself & the other party to the covenant. 

A. effected in a mutual insurance co. a policy of 
insurance on a ship, one of the conditions of which 
was that the sum to be paid to any insurer for loss 
should in the first instance be ascertained by the com- 
mittee, but if a difference should arise between the 
insurer Sc the committee “ relative to the settling of 
any loss, or to a claim for average, or any other 
matter relating to the insurance,” the difference was 
to be referred to arbn. in a way pointed out in the 
conditions : “ provided always that no insurer 

who refuses to accept the amount settled by the 
committee shall be entitled to maintain any action 
at law or suit in equity on his policy,” until the 
matter has been decided by the arbitrators, Sc 
“ then only for such sum as the arbitrators shall 
award,” Sc the obtaining the decision of the arbi- 
trators was declared a condition precedent to th« 
maintaining of an action : — Held : these condi- 
tions were lawful, & (evou should the difference 
relate to other matters than those of mere amount) 
till award made no action was maintainable. — • 


PART I. SECT. 9. SUB-SECT. 1. 

290 1. Provision making arbitration 
condition precedent is valid.) — Agree- 
ments which exclude the jurisdiction of 
the eta. until an award is made, as in 
Scott v. Avery (1856), 5 II. L. C. 811, 
are not Illegal. — Oorinqa Oil Co. i?. 
Koeqler (1875), I. L. R. 1 Oalo. 466. — 
JND. 

290 ii. — — Ascertainment of amount 
due on policy.] — A. insurod In a mutual 
insurance club, the rules of which con- 
tained a clause to the effeot that If any 
difference should arise between the 
parties, such difference should be re- 
ferred to arbn., & such arbn. was a 
condition precedent to the right of the 
insurod to maintain an aotion. The 
insured insisted on proseouting an aotion 
lor his insurance, contending that the 
arbn. clause was Illegal He void 8c ousted 
the ot. of its jurisdiction .* — Held : no 
action could be brought until every dis- 
pute that might arise under the policy 
had been settled by arbn.— M 


v. Grieve (1888), 7 Nild. L. It. 312. — 

NFLD. 

290 iii. — — • — — * .] —It w*s provided 
in a policy that if any dispute arose 
touching the insurance, or any of the 
conditions or stipulations of the policy, 
" then all or any such matters in 
difference shall be referred, etc., otc., 8c 
this condition shall be deain j d & taken 
to bo a condition precedent to the issue 
of this policy.** A disputo having 
arisen pursuer raised an action to re- 
cover the amount of the insurance : — 
Held : the dispute must go to arbti. 

This oaso must bo docided according 
to the law before the passing of Arbu. 
(Scotland) Act, 1894 (o. 13), but taking 
it on that footing it Is clear, from the 
opinions delivered in the House of Lord9 
in Caledonian Insurance Co. v. Gilmour. 
[1893] A. 0. 85 that such an agree- 
ment to refer Is legal. Here the agree- 
ment to refer is expre33ly declared to 
bo a ooniitiou precedent to the policy 
being issued, that is to defenders 


undertaking any obligation to pay under 
tiie policy. Sc, therefore, the condition 
must be puriffod before the action can 
be allowed to proceed. An examination 
of the opinions in Scott v. Avery (1856), 
5 H. L. 0*3. 811 show* how narrow 
is the distinction between agreements 
to refer, which arc hold not to oust 
tho cts. of law. Sc those which are held 
to do so. But tho law is now settled 
that an agree man t to refer to arbn. a 
dispute as to a term or condition of con- 
tract on which liability to pay depends, 
as a condition precedent to suing for 
paymont, is legal ( per Ou\). — -BiDsroN 
v. Doo, Poultry, Eto. Insurance Go, 
(1895), 2 H. L. T. 506.-— SOOT. 

290 iv, -.1 — A condition in an 

insurance policy that in case of a loss 
tho amount shall be determined by 
arbitrators, 8c that no aotion shall be 
brought uutil the amount ot the loss is 
so determined, is a legal condition.— 
Pharand v. Lancashire Insurance 
Go. (1900), 18 Q. R. 8. O. 35.— CAN. 
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Sect 9 . — Whether sulmissicn is condition precedent 


Scott v. Avery (1860), 6 H. L. Cas. 811 : 26 L. J. 
Ex. 308 ; 28 L. T. O. S. 207 ; 2 Jur. N. S. 816 ; 4 
W. E. 746 ; 10 E. R. 1121, H. L. 

Annotations : — Consd. Scott v. Liverpool Corpn. (1858), 
3 Be G. & J. 334. Distd. Roper v. London (1859), 1K.&E, 
825 ; Horton v. Sayer (1859), 4 H. & N. 643. Consd. 
Lee v. Page (1861), 30 L. J. Ch. 857 ; Turnbull v. Woolfo 
(1861), 4 L. T. 236. Folld. Braunstein v. Accidental Death 
Insce. (1861), 1 B. & S. 782. Arid. Tredwen v. Holman 
(1862), 1 H. & C. 72. Folld. Wright v. Deley (1866), 4 
H. & C. 209. Coned*. Cooke v. Cooke (1867), L. R. 4 Eq. 
77. Apld. Elliott v. Royal Exchange Assce. (1867), L. R. 
2 Exch. 237. Consd. Edwards r. Aberayron Mutual Ship 
Insce. Soc. (1876), 1 Q. B. D. 563, Ex. Ch. : Collins v. 
Locke (1879), 4 App. Cas. 674, P. C. ; Hart v. Hart (1881), 
18 Ch. D. 670 ; Minifie t>. Railway Passengers Asece. 
(1881), 44 L. T. 662. Apld. Babbage v. Coulboum (1882), 
52 L. J. Q. B. 50, C. A. Consd. Met. Diet. Ry. Co. v. Met. 
Ry. Co. (1886), 6 Ry. Sc Can. Tr. Cas. 126. Folld. Trainor 
v. Phoenix Fire Assco. (1891), 65 L. T. 825 ; Scott v. 
Mercantile Accident & Guarantee Insce. (1892), 66 L. T. 
811, C. A. : Caledonian Insce. t». Gilmour, [1893] A. C. 85, 
H. L. ; Spurrier a. La Cloche, [1902] A. C. 446, P. C. Consd. 
Pena Copper Mines v. Rio Tinto Co. (1911), 105 L. T. 846, 
C. A. Distd. Jureidini v. National British & Iri«h Millers 
Insce. (1914), 84 L. J. K. B. 640, H. L. Folld. Lock v. 
Army, Navy Sc General Assce. Assocn. (1915), 31 T. L. R. 
297. Consd. Dynaitiit Act. r. Rio Tinto Co., 11918] A. C* 
292, H. L. Refd.RusFellr. Pellegrini (1856), 6 E. &B. 1020 ; 
Stokoe v. Hall (1864), 3 New. Rep. 566; Dawson a. Fitz- 
gerald (1876), 1 Ex. D. 257, C. A. : Spaekxnan v. Plumstead 
Board of Works (1885), 10 App. Cas. 229, H. L. ; Parry tr. 
Liverpool Malt Co., [19001 1 Q. B. 339, C. A. Ertel Biebcr 
r. Rio Tinto Co., [1918] A. C. 260, H. L. Mentd. Livingston 
v. Ralli (1865), 24 L. J. Q. B. 269 : Northampton Gas 
Light Co. v. Parnell (1855), 15 C. B. 630 ; Scott v. Liver- 

J ;ool Corpn. (1857), 1 GifT. 216 ; Coker v. Young (1860), 2 
P. Sc F. 98 ; Pestonjee Nuseurwanjee v. Manockjee (1868). 
12 Mood. Ind. App. 112, P. O. ; Gray v. Pearson (1870), 
23 L. T. 416; Wright v. Ward (1871), 24 L. T. 439; 
Mulkern v. Lord (1879), 48 L. J. Ch. 745, H. L. ; 
Toronto Ry. Co. r. National British & Irish Millers 
Insce. (1914), 111 L. T. 555, C. A. 

291. .] — A policy of insurance against 

accident contained a condition that, in case of a 
difference of opinion as to the amount of compen- 
sation payable in any case, the question should be 
referred to a person to be named by the secretary 
for the time being of the Master of the Rolls, & 
his award made in such arhn. was to be taken as 
a final settlement of the question & might be made 
a rule of ct. : — Held : a reference to arbn. in the 
manner prescribed was a condition precedent to 
bringing an action for an injury within the policy. — 
Braun stein v. Accidental Death Insurance 
Co. (1801), 1 B. & S. 782 : 31 L». J. Q. B. 17 ; 5 
L. T. 550; 8 Jur. N. S. 500 ; 121 E. R. 904. 

Annotation : — Apld. Elliott v. Royal Exchange Assce. 
Corpn. (1867), 36 L. J. Ex. 129. 

292. -.] — A marine ptlicy of insurance 

was made in a mutual assurance assocn. (managed 
by a committee of members), subject to the fol- 
lowing rule ; “ All average claims & claims of 

abandonment shall be adjusted & settled conform- 
ably to the custom of I Joyd’s or the Royal Exchange 
by a professional average-stater, but should the 
committee or the assured be dissatisfied with such 
adjustment, they may refer same to two profes- 
sional average-staters, or to two other competent 
persons, with power to such two persons to appoint 
an umpire, & the award of such three persons shall 
be final, & all other causes of dispute of whatever 
nature shall be referred in like manner, but the 
committee & assured, by mutual consent, may 
refer all such adjustments or disputes to one person 
only, whose award shall also be final, & no action 
at law shall be brought until the arbitrators have 
given their decision ” ; — Held: this was a valid 
agreement, & the reference to arbn. or offer to refer 
was a condition precedent to a claim on the policy 


for a total loss, & an action could not be maintained 
on the mere refusal to pay the claim. — Tredwen v. 
Holman (1802), 1 H. & C. 72 ; 31 L. J. Ex. 398 
7 L. T. 127 ; 8 Jur. N. S. 1080 ; 10 W. R. 052 
1 Mar. L. C. 245 ; 158 E. R. 805. 

Annotations : — Distd. Wright v . W r ard (1871), 24 L. T. 439. 

Folld. Dawson v. Fitzgerald (1873), L. K. 9 Exoh. 7. 

Apld. Dawson v. Fitzgerald (1876), 1 Ex. D. 267, G. A. 

Consd. Edwards v. Aberayron Mutual Ship Insco. Soc. 

(1876), 1 Q. B. D. 563, Ex. Ch. ; Minifie v. Railway 

Passengers Assoc. (1881), 44 L. T. 552. 

293. Even though fraud charged.] — A 

policy of fire insurance contained a clause pro- 
viding that, in case any difference should arise 
between the insured & the co. in respect of any 
claim for any loss or damage, such difference 
should be referred to arbn., & the co. should not be 
liable in respect of any claim for any loss or damage 
“ unless & until the liability of the co., & the 
amount of its liability in respect of the claim, shall, 
if not admitted, have been referred to & deter- 
mined by such arbitrators, whose award thereon 
shall be a condition precedent to any liability of 
the co. or any right of action against the co. in 
respect of suen claim ” : — Held : (1) this condition 
in the policy was a good condition precedent, so 
that no cause of action arose, & no action could he 
maintained, until after the condition had been 
fulfilled by the liability of the co. &the amount of 
such liability being ascertained by the arbitrators ; 
(2) it made no difference that a charge of fraud was 
made against the assured.— Trainor v. Phcenix 
Fire Assurance Co. (1891), 05 L. T. 825 ; S 
T. L. R. 37. 

Annotation : — Folld. Kenworthy v. Queen Insce. (1892), 8 
T. L. R. 211. 

294. Not applicable to set off.] — One of the 

rules of a mutual marine insurance assocn. pro- 
vided that, if any difference arose between the 
committee & any subscriber relative to the settling 
of any loss or damage, or to a claim for average, 
or any other matter relating to his insurance*, 
arbitrators should be appointed whose decision 
should be conclusive ; Sc it was by the rule de- 
clared to be a part- of the contract of insurance 
between the subscribers that no subscriber, who 
refused to accept the amount of any loss as settled 
by the committee in full satisfaction of such losf , 
should be entitled to maintain any action on bis 
policy until the matter in dispute should have been 
referred to & decided by arbitrators, & then only 
•for such sum as they might award, & the obtaining 
the decision of such arbitrators in the matter in 
dispute was thereby declared to be a condition 
precedent to the right of any subscriber to main- 
tain any such action or suit. A ship insured by 
ltf., who was one of the subscribers of the assocn., 
avirig been lost, the committee settled the amount 
of such loss at £000, but they claimed to set off 
against this sum certain liabilities incurred in 
respect of losses upon other policies. This pltf. 
disputed their right to do, & sued deft., who was 
a member of the assocn., for his proportion of the 
£600 : — Held : pltf. was entitled to maintain his 
action, as he had not refused to accept the amount 
of his loss as settled by the committee, & it was 
only the settlement of such amount which the rule 
made a condition precedent to the right to sue. — 
Stokoe v. Hall (1864), 3 New Rep. 560. 


Sub-sect. 2. — Construction and Effect. 

295. Waiver of condition by conduct — Omission 
to notify or hear plaintiff.] — By r. 39 of a mutual 


PART I. SECT. 9, SUB-SECT. 2. 

295 i. Waiver of condition by conduct I 
-No request for arbitration .) — A policy 


provided that all disputes should, after 
proof thereof, be submitted to arbi- 
trators to determine the amount, but 
not the liability, Sc that an action should 


not be sustainable until after an award 
fixing the amount. Sc defts. covenanted 
to pay the loss within sixty days after 
the loss bad been ascertained Sc proved 
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insurance society, incorporated in a policy, it was 
provided that the directors should have full power 
to determine all disputes arising between the 
society & its members concerning insurance, Sc 
that the decision of the directors should be final Sc 
conclusive, Sc that no member of the society should 
be allowed to bring any action, except as was pro- 
vided, etc. ; r. 84 prescribed the means by which a 
member dissatisfied with the decision of the direc- 
tors might obtain a reconsideration of his claim. 
In an action on his policy, the directors having 
decided that pltf . had no claim : — Held : pltf. was 
entitled to recover on the ground ( inter alia) that, 
although the action could not have been main- 
tained if the investigation had been properly con- 
cluded, yet, in the circumstances, the conduct of 
the directors in adjudicating against pltf.’s claim 
without hearing him or giving him an opportunity 
of being heard did not bind pltf., Sc the defts. 
could not take advantage of the wrong done by 
their agents by setting up the defence of condition 
precedent. — Edwards v. Aberayron Mutual 


Ship Insurance Society, Ltd. (1876), 1 Q. B. D. 

663 ; 34 L. T. 457 ; 3 Asp. M. L. 0. 154, Ex. Oh. 

Annotation : — Expld. Train or v. Phoenix Fire Assoc. (1891 )• 

65 L. T. 825. 

206. Ascertainment of amount due on policy — 
No action maintainable till liability ascertained.] — 

In a policy of fire insurance entered into by pltf. 
with defts. the covenant for payment was made 
subject to certain articles, one of which provided 
that, on a loss occurring, the assured should within 
fifteen days send in particulars of his loss, “ which 
loss or damage, after same shall be adjusted, shall 
immediately be paid in money by ” defts., with 
an option to them to reinstate, Sc a proviso that 
“ in case any difference shall arise touching any 
loss or damage, such difference shall be submitted ’ ’ 
to arbitrators, “ whose award in writing shall be 
conclusive Sc binding on all parties, but if there 
shall appear any fraud or false swearing, claimant 
shall forfeit all benefit of his claim.” In an action 
brought on this policy to which defts. pleaded this 
article, Sc that pltf H had not submitted the matter 


in accordance with the terms of the 
policy. The assured furnished defts. 
with proof of the loss on Apr. 5, to 
which defts. made no objection until 
June 11, when they served a written 
request for an arbn. upon the assured, 
who refused to arbitrate, & pltf., to 
whom the claim was assigned, brought 
an action : — Held : even if the condi- 
tion were available as a defence, it had 
not been broken, as in the absence of a 
request to arbitrate within the sixty 
days, the loss must be considered as 
“ ascertained 6c proved,” & pltf. had a 
right of action on tho expiration of that 
period. — MoIntyiuc v. National In- 
surance Co. (1880), 5 A. R. 580. — 
€AN. 

296 ii. .] — A policy provided 

that, in case of difference as to amount of 
loss, etc., such difference should at the 
request of cither party be submitted to 
arbitrators, Sc that no action or suit for 
the recovery of any claim should be 
sustainable 44 until after an award . . . 
as above provided ” i—Held : in tho 
absence of a request by the co. the sub- 
mission to arbn. was not a condition 

S recedent to pltf.’s right of action. — 
18HOP v. Norwich union Fire In- 
surance Society (1893), 25 N. S. L. R. 
492. — CAN. 

296 ill. Failure to comply with 

conditions.] — Pltfs. sued defts. on a 
policy, which provided that “if any differ- 
ence shall arise with respect to any claim 
& no fraud be suspected, 6c the co. does 
riot elect to replace same, such differ- 
ence shall bo submitted to arbitrators, 
6c the oo. shall not be liable in respect 
of any claim for loss or damage until 
the amount of its liability in respect- of 
the claim shall, if not admitted, liave 
been determined by arbitrators, whose 
award thereon shall bo a condition 
precedent to any liability of the oo. or 
any right of action against it in respect 
of such claim.” Defts. without alleging 
that no fraud was suspected & that they 
did not elect to rebuild, set out tho latter 
portion of the clause : — Held : the 
clause could not be divided into soparato 
parts, but must be read together, 6c 
fnasmiioh as defts. had not brought 
themselves within its operation by 
alleging that no fraud was suspected, 8c 
that they did not elect to rebuild, etc., 
they could not rely upon the latter 
portion thereof as a condition * pre- i 
cedent to pltf.’s right to sue. — Rioudan : 
v. Glasgow & London Insurance , 
•Co., Ltd. (1890), 16 V. L. R. 320.— 
AUS. 

295 iv. Failure to plead in lower 

court.] — An objection as to arbn. being 
a condition precedent to an action for 
damages, which has been waived or 
abandoned in the Ct. of Queen's Benoh, 
cannot be invoked on an appeal to the 


Supreme Cb. — Hamblin v. Bannerman 
(1901), 31 S. C. R. 534.— CAN. 

296 i. Ascertainment of amount due on 
policy — No action maintainable tiU 
liability ascertained.] — A policy pro- 
dded that 44 if any difference shall arise 
in tho adjustment of any claim, the 
amount shall ... be submitted to 

arbn., etc & tho assured shall not 

be entitled to commenoe or maintain 
any action at law . . . upon this policy 
until the amount of the loss shall have 
been determined as hereinbefore pro- 
vided ” : — Held : an adjustment of the 
claim by arbn. was a condition pre- 
! cedent to pltf.’s right to bring an action 
! on tho policy. — Barnett v. City 
! Mutual Fire Insurance Co. (1882), 
3 N. S. W. L. R. 285 — AUS. 

296 ii. .]— Whore an’’ insur- 

ance policy provides that disputes shall 
be settled by arbn., 6c that no action shall 
be brought, except for the Bum found due 
under arbn., proceedings in ct. will be 
stayed. — Brown v. Northern Acci- 
dent Assurance Co. (1894), I. L. T. 49. 
— IR. 

296 iii. .1 — A condition in a 

policy provided that no action should 
be maintainable for any claim there- 
under, until after an award fixing the 
amount of the claim : — Held : the 
making of such award was a oondltion 
precedent to any right of action to 
recover for a loss under tho policy. — 
Guerin t\ Manchester Fire Assur- 
ance Co. (1898), 29 S. C. R. 139.— 
CAN. 

296 iv. .] — In an action on 

a policy containing a condition that, in 
case any question should arise, every 
such difference should be roferred to 
arbn., etc., & stipulating that tho ob- 
taining of an award should be a condi- 
tion precedent to the liability or obliga- 
tion of tho corpn. to pay any cleum 
under the policy, providing that com- 
pliance with the stipulations was a 
condition precedent to the right to 
recover : — Held : no action lay, nor 
did the amount payable under the policy 
becomo due, until tho determination of 
the arbitrator, 6c the condition was not 
in contravention of R. 8. O. (o. 203), 
s. 80. — Nolan v. Ocean Accident 6c 
Guarantee Cortn. (1902), 23 C. L. T. 
187 ; 5 O. L. R. 544 ; 1 O. W. R. 77 ; 
2 O. W. R. 98, 272.— CAN. 

296 v. Claim fraudulent .] — 

A policy provided the insured should 
cause that all differences should be 
referred, & the obtaining an award 
should be a condition precedent to any 
liability or right of action against the 
insurers in respect of any matter in 
difference. Insured property having 
been damaged by fire, a claim was duly 
sent in, & arbitrators were duly ap- 
pointed. The award found that the 


claim was fraudulent. & all benefit 
under the policy was forfeited : — Held : 
an award respecting all differences 
under suoh a condition was a condition 
preoedent to the maintenance of an 
action, 8c pltf. could not sue upon the 
policy. — Gaw v . British Law Fire 
Insurance Co., [1908J 1 I. R. 245, 
252.— IR. 


k. Effect of No. 15 of statu- 

tory conditions.] — No. 15 of the statu- 
tory conditions does not make the re- 
ference to arbn. a condition preoedent 
to an action. — Ulrich v. National 
Insurance Co. (1877), 42 U. C. R. 
141. — CAN. 


1. Reference of all disputes under 
policy — No action tilt after arbitration .1 — 
In a policy it was provided that any 
dispute arising as to the insurance, or 
as to the conditions of the policy, or in 
connection therewith, should be referred 
to arbiters Sc that this condition should 
be deemed a oondltion precedent to the 
issue of the policy : — Held : tho effect of 
this provision was to make the reference 
to arbiters a condition preoedent to the 
co. undertaking any liability to pay 
under the policy. — Bidston v. Doo. 
Poultry etc. Insurance Co. (1895), 
32 Sc. L. R. 516.— SCOT. 


m. Provision for settling disputes 
by reference — No action till amount of 
damages ascertained.] — In an agreement 
it was provided that all damages 
claimed by either party for non-oom- 
pliance with the contract should bo 
decided by arbitrators, whose award 
should be final. In an action for work 
done under the contract : — Held : it was 
a condition precedent to bringing the 
action that the amount of damages 
should be ascertained by arbn. — Myers 
v. St. Andrews Ry. Co. (1863), 5 All. 
577.— CAN. 

n. Provision for ascertaining who 
liable for repairs.) — Defts. had insured 
a vessel, sunk while being towed by 
pltfs. for her owners. An agreement 
was entered into between pltfs. & defts. ; 
by which pltfs. undertook to raise her 
for a sum namod, & to submit to arbn. 
by whom tho expenses of repairing the 
vessel should be borne. Defts. refused 
to arbitrate, & pltfs. sued them for 
work 6c labour : — Held : they could not 
recover, as defts. had agreed only to 
pay In the event of the arbitrators 
deciding that they were liable. — 
Calvin v. Provincial Insurance Co. 
(1870), 27 U. C. 11. 403.— CAN. 

o. Disputes as to cost of maintenance 
of party watts.) — Under separate agree- 
ments made by them respectively with 
Govt., pltf. & deft, held adjoining plots 
of land for building. Both agreements 
contained the following stipulation : 
“ All disputes regarding the cost of 
maintenance of party walls to be 
decided by tho Govt, surveyor, whose 
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Sect . 9 . — Whether submission is condition precedent 

to rig ht to sue: Sub-sect. 2.] 

to arbn. : — Held : the covenant was only a cove- 
nant to pay the adjusted loss, & pltf. had no 
cause of action. — E lliott r. Boyal Exchange 
Assurance Co. (1867), L. B. 2 Exch. 287 ; 86 
L. J. Ex. 129 ; 16 L. T. 399 ; 16 W. B. 907. 

Annotations Consd. Dawson v. Fitzgerald (1876), 1 Ex. I). 

267, C. A. Apld. Viney v. Bignold (1887), 20 Q. B. D. 

172. Refd. Edwards r. Aberavron Mutual >Sbip Insee. 

Boc. (1876), 1 Q. B. D. 663, Ex. Ch. 

297. — -.] — The rules of a mutual shipping 

assurance assocn. provided that “ in case of its 
becoming necessary to make any payment in 
respect of any loss or damage happening to any 
ship insured, the amount to be borne & paid bv 
eacn member of the assocn. should, upon each & 
every such occasion, be assessed & apportioned by 
the committee upon & amongst the members of 
the assocn. liable to contribute thereto,’ * etc. In 
an action for loss, the declaration set out the 
policy & the above rule, & averred that pltf. had 
“ always been ready & willing in at the amount to 
be borne Sc paid by each respective member of the 
assocn. in respect of the loss should be assessed & 
apportioned by the committee of the assocn., 
according to the regulations of the policy,” & that 
pltf. had “ requested deft. & the committee to 
assess & apportion same, but they had neglected 
& refused so to do, although a reasonable time for 
that purpose had long since elapsed,” & that 
“ except as aforesaid, all conditions had been 
fulfilled,” etc. It then alleged, as a breach, non- 
payment by deft, of his proportion of the sum 
insured :■ — Held : the declaration did not show 
any liability on the part of deft. 

To the above declaration deft, pleaded “ that 
by the regulations annexed to the policy, it was 
declared that a committee ‘ tenth ’ should be 
appointed, who should meet quarterly, at the 
discretion of the managers, to audit the accounts, 
settle claims, & order payment of same by the 
managers’ draft, & that the managers should have 
full power to settle all claims on policies, & that the 
claim of pltf. had not been settled in manner 
provided, etc., nor had payment of same by the 
managers’ draft been ordered,” & “ that by the 
regulations it was declared that all average claims 
should be adjusted by a professional average- 
stater, according to the usage of Lloyd’s, etc., & 
that the only claim of pltf. was an average claim 
within the regulations, & that same had never been 
adjusted as provided for, & pltf. had never been 
ready & willing to have same adjusted ” :■ — Held : 
the pleas were good. — Weight v. Ward (18 71), 
24 L. T. 439 ; 20 W. B. 21 ; 1 Asp. M. L. C. 25. 

298. .] — A fire policy was made sub- 

ject to a condition that, if any difference should 
arise in the adjustment of a loss, the amount to be 
paid should be submitted to arbn., & the insured 
should not be entitled to commence or maintain 
any action upon the policy until the amount of the 
loss should have been referred to & determined 
as therein provided, & then only for the amount so 
determined : — Held : the determination of' the 


amount by arbn. was a condition precedent to the 
right to recover on the policy. — V iney v. Bignold 
(1887), 20 Q. B. D. 172 ; 68 L. T. 26 ; 36 W. B. 
479 ; 4 T. L. B. 328 ; sub nom. Viney v. Nor- 
wich Union Fire Insurance Society, 67 L. J. 
Q. B. 82. 

Annotation : — Refd. Toronto Ry. Co. v. National British 

A Irish Millers Insee. (1914), 111 L. T. 566. 

299 . .] — A policy of insurance against 

loss by burglary or theft in pltf.’s shop contained 
a clause that, if any dispute should arise between 
the assured & the insurance co. as to any claim in 
any way relating to the policy, it should be referred 
to arbn., & the co. should not be liable in respect of 
any such claim “ unless & until the liability of the 
co. Sc the amount thereof, if not admitted, shall 
have been determined by such arbitrator, arbi- 
trators, or umpire, whose award thereon shall be 
a condition precedent to any liability of the co. or 
any right of action against the co. in respect of 

| such claim, & the award only shall be sued on.” 

j In an action on the policy before pltf.’s claim had 
been determined by arbn. defts. pleaded the above- 
mentioned clause : — Held : the action could not 
be maintained, a decision in an arbn. being a con- 
dition precedent to a right of action by pltf. in 
respect of a claim arising under the policy.- — S cott 
V . JVI ERCANTILE ACCIDENT Si GUARANTEE INSUR- 
ANCE Co., Ltd. (1892), 66 L. T. 811, C. A. 

300. — — .} — A policy of fire insurance pro- 

vided (inter alia ) that- “ where the co. did not 
claim to avoid its liability under the policy on the 
ground of fraud, or non-fulfilment of any of the 
conditions therein set forth, but a difference at any 
time arose between the eo. & the insured as to the 
amount payable in respect of any alleged loss or 
damage l>y fire, every *<nch difference when & as 
the same arose should be referred to the arbn. of 
persons chosen by the parties ” ; & it was expressly 
“ declared to ho a condition of the making of the 
policy,” where'the co. did’not deny liability on the 
ground of fraud or non-fulfilment, “ that the 
insured should not be entitled to commence any 
action at law till the amount should have been 
awarded as thereinbefore provided,” & that the 
“ obtaining such an award should be a condition 
precedent to the commencement of any action 
upon the policy ” : — Held : the condition to ascer- 
tain the damages by arbn. was incorporated with 
Si formed an integral part of the contract of in- 
demnity, & was a condition precedent to the bring- 
ing of any action upon the policy. — Oaiedonjan 
Insurance Co. r. Gilmour, [1893] A. C. 85 ; 57 
J. P. 228 ; 9 T. L. B. 146 ; 1 B. 130, H. L. 

Annotations: — Apld. Spurrier t>. La Cloche, [19021 A. C. 

446, P. C. Distd. Dynamit Act. r. Rio Tinto Co., [19181 

A. 0. 292, H. L». Refd. J nreidini v. National British 

& Irish Millers Insee., [19161 A. C. 499, H. L. 

301. — A policy of insurance against 
fire was made subject to a condition that no action 
should be brought for any money payable under 
the policy until the liability & the amount, had 
been settled by arbn. ; & it was further provided 
that the submission to arbitrators should be subject 
to the Act of 3889, & might be made a rule of the 


decision shall ho binding on both 
parties**: — Held: the ct. was not 
competent to determine a question of 
deft. *s set-off or other points raised by 
pleadings, which were matters to be 
decided by the Govt, surveyor, whose 
certificate was a condition precedent 
to pltf.’s right to sue A upon which the 
ct. might give judgment. — Covkbji 
LI7DDHA V. MORARJI PUN.TA (1885). 
I. L. R. 9 Bom. 183.— IND. 

p. Provisions for paying ascer- 
tained damage — No action till ascer- 
tained — Mineral lease. 1 — The landlord 
cf a mineral field sought to tccover from 


his tenant B. a sum as damages for 
coal lost through improper workings. 
The conclusions of tho action were 
supported by averments that the sum 
sued for was due under a stipulation in 
the lease that in the event of damage 
being occasioned to the workings . . . 
by operations which might ho carried 
on by B. then, B. should be hound to 
make payment thereof to the party 
suffering such damage, as same should 
be ascertained by arbiters : — Held : 
(1) the obligation to refer to tho arbiters 
was a condition precedent to the obliga- 
tion to pay damages ; (2) as the land- 
lord’s claim did not emerge until the 


damages were assessed by the arbiters* 
his action was premature. — A nbtru- 
ther v. Bt7RN8 (1893), 1 S. L. T. 421. — 
SCOT. 

q. Ascertainment of Quality — Condi- 
tion precedent to* action on warranty, }~ 
Pltfs. contracted with defts. for pur- 
chase of timber, warranted to be of fair 
average quality. The contract pro- 
vided that should any difference arise 
thereunder, it should be referred : — 
Held : a valid award was a condition 

S recedent to enforcing liability undei 
le warranty. — G regg v. Fraser* 
[1906] 2 I. R. 645, 570.— IR 
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High Ct. of Justice : — Held : no action could be 
brought upon the policy until the liability Sc the 
amount had been settled by arbn. in accordance 
with the condition. — Spurrier v. La Cloche, 
Q902] A. C. 446 ; 71 L. J. P. 0. 101 ; 86 L. T. 631 ; 
fi W. R. 1 ; 18 T. L. R. 606, P. C. 

302. .] — A policy of insurance con- 

tained a clause that any dispute between the 
insured Sc insurers should be referred to arbn. under 
the Act of 1880, & that an award under that Act 
should be a condition precedent to any right of 
action against the assured : — Held : (1) in the case 
of bkpcy. or winding-up of* an insured employer, 
Workmen’s Comp. Act, 1906 (c. 58), s. 5, only gave 
the workman the same right against the insurers 
as the employer would have had ; (2) a workman 
could not take proceedings to have compensation 
awarded until the matter had been referred to 
arbn. under the Act of 1889 & an award ob- 
tained. — King v. Phoenix Assurance Co., [1910] 
2 K. B. 666 ; 80 L. J. K. B. 44 ; 103 L. T. 53 ; 3 
B. W. C. C. 442, C. A. 

Annotations : — Mentd. DafT v. Midland Colliery Owners’ 
Mutual indemnity Co. (1913), 82 L. J. K. B. 1340, H. L. ; 
Craig t\ Royal Insce. (1914), 34 L. J. K. B. 333. 

See, generally , Insurance. 

303. Provision for fixing contract price by refer- 
ence to engineer — Until certificate made no enforce- 
able right created.] — Where parties to an agreement 
provide for the settlement of disputes arising out 
cjf the contract by the arbn. of persons mentioned 
in the agreement, or to be determined when the 
disputes arise, this does not oust the ordinary 
tribunals of jurisdiction in such disputes. But 
where a contract provides for the determination of 
the contractor’s claims & liabilities by the judg- 
ment of a particular person, everything depends on 
his decision, & until he has spoken no right arises 
which can be enforced either at law or in equity. 

Pltfs. contracted with L. corpn. to perforin cer- 
tain works, Sc the corpn. agreed to pay for them 
in a specified manner, with a proviso that no sum 
should be considered due, nor should pltfs. make 
any claim on account of any work executed by 
them, unless the engineer of the corpn. should 
certify the amount thereof, that pltfs. were 
reasonably entitled thereto. The corpn. also had 
the power of determining the contract if pltfs. 
should not in the opinion & according to the deter- 
mination of the engineer exercise due diligence, Sc 
thereupon the engineer was to fix the amount 
earned by pltfs. There was a general clause for 
referring aU disputes Sc differences to the final 
arbn. of the engineer. The contract having been 
determined by the corpn., pltfs. filed a bill for an 
account : — Held : the certificate of the engineer 
not having been given, Sc not being shown to have 
been fraudulently withheld, the bill must be dis- 
missed with costs. — Scott v. Liverpool Corpn. 
(1858), 3 De G. Sc J. 334 ; 28 L. J. Ch. 230 ; 32 
L. T. O. S. 265 ; 5 Jur. N. S. 105 ; 7 W. R. 153 ; 
44 E. R. 1297. 

Annotations : — Apld. Russell v. Sa Da Bandeira (1862), 13 
O. B. N. 8. 149. Reid. Ormes «. Beadel (1860), 2 Giff. 
166 ; Stadhard v. Loo (1863), 3 B. & S. 364 ; Wadsworth 
v . Smith (1871), L. R. 6 Q. B. 332 : Lawrence v. Morgan 
(1872), 7 Oh. App. 654, n. : Hart v. Hart (1881), 18 Oh. D. 
670; BotterlU v. Ware Grdns. (1886). 2 T. L. R. 621, 
O. A. : Mentd. Bliss v. Smith (1866), 34 Beav. 508 ; Re 
Brighton Club 8c Norfolk Hotel Oo. (1865), 35 Beav. 204 ; 
Goodyear t>. Weymouth & Melcome Regis Corpn. (1865), 


1 Har 8c Ruth. 67 j Cooke t>. Cooke (1867), L. R. 4 Eq. 
77 ; Threxton v. Edmonston (1868), 37 L. J* Oh. 329 ; 
Hood c. N. E. Ry. Co. (1870), 19 W. R. 266; Edwards v . 
Aber&yron Mutual Ship Insce. Soc. (1876), 1 Q. B. D. 563, 
Ex. Ch. 

304, .] — A contract for building a 

steamship contained a provision that the engineer 
for the time being should have power to direct 
extra works, Sc that the value of all such works 
should be ascertained Sc added to the contract 
price. There was also a chtuse for the reference to 
the engineer of all differences relating (amongst 
other things) to extra works. In an action in 
respect of certain extra works ; — Held : the ascer- 
tainment of the value of the extra works was a 
condition precedent to the right of pltfs. to sue in 
respect of them. Semble : in case of difference, the 
engineer was the person to ascertain this value 
under the arbn. clause (Wigiitman, J.). — West- 
wood v . Secretary of State for India in Coun- 
cil (1863), 1 New Rep. 262 ; 7 L. T. 736 ; 11 W. R. 
261. 

Annotations : — Distd. Roborta v. Bury Improvement Comra. 
(1869), L. R. 4 O. P. 755. Distd. 8c Exeld. Jones v. St. 
John’s College, Oxford (1870), L. R. 6 Q. B. 115. Retd. 
Stadhard t>. Loo (1863), 3 B. & S. 364. Mentd. Roberta 
v. Bury Improvement Comra. (1870b L. R. 5 O. P. 310, 
Ex. Ch. ; Tew v. Nowbold-on-Avon TTnited District School 
Board (1884), Cab. 8c El. 260 ; Dodd v . Churton, 118971 
3 Q. B. 562. 

305. .]— -The engineer of a railway co. 

prepared a specification of the works on a proposed 
railway, Sc certain contractors fixed prices to the 
several items in the specification, Sc offered to con- 
struct the railway for the sum total of prices affixed 
to the items. A contract under seal was thereupon 
made between the contractors Sc the co., by which 
the contractors agreed to construct Sc deliver the 
railway completed by a certain day at a sum equal 
to the sum total above mentioned. If the con- 
tractors failed to proceed with the works the co. 
might take possession Sc proceed with them, in 
which case a valuation should be made by the engi- 
neer or, if either party required it, by arbn. The 
contract contained provisions making the certificate 
of the engineer conclusive between the parties, Sc 
it was provided that all accounts relating to the 
contract should be submitted to Sc settled by the 
engineer, Sc that his certificate for the ultimate 
balance should be final & conclusive ; it was 
further provided that all questions, except such as 
were to do determined by the engineer, were to be 
referred to arbn. The railway was completed, Sc the 
engineer gave his final certificate as to the balance 
due to the contractor. The contractors filed a bill 
against the co., making claims on several grounds 
Sc praying an account Sc payment : — Held : (1) in 
the absence of fraud on the part of the engineer. 
Sc where his certificate was made a condition pre- 
cedent to payment, his certificate must be con- 
clusive between the parties ; (2) where a contract 
provided that the certificate of the engineer or of 
an arbitrator should be a condition precedent to 
payment, the ct. did not obtain jurisdiction because 
of the power to refer to arbn. — Sharpe v. San 
Paulo Ry. Oo. (1873), 8 Ch. App. 597 ; 29 L. T. 
9, L. JJ • 

Annotations : — Expld. Re Hohenzollom Act. fur Looomotiv- 
bau & City of London Contract Corpn. (1886), 54 L. T. 
596, O. A. Refd. Meldrum v. Scorer (1887), 56 L. T. 471 ; 
Re Ford 8c Bemroso (1902), 18 T. L. R. 443, C. A. 

See , further , Building Contracts, Engineers 
Sc Architects. 


303 i. Provision for questions being 
settled by engineer — Action of damage for 
loss caused by delay .] — In an action by 
contractors for damages for losses 
incurred in performance of a contract, 
due to the delay of deft, in supplying 
materia] thereunder, deft, set up the 
following clauBO in the contract : '* To 
prevent all disputes & litigation the 
engineer shall determine all questions 


in relation to tho work & the construc- 
tion thereof, & shall decide every ques- 
tion which may arise relative to tho 
execution of the work, & his estimate & 
decision shall bo a condition precedent 
to the commencement of any action to 
recover any moneys under tho contract, 
or any damages on account of any illegal 
breach thereof.*’ The contractors had 
offered to submit to arbn. 8c to accept 


the decision of tho arbitrator, " if same 
were just & reasonable ** but the arbi- 
trator refused to proceed on such 
terms. & thero was no determination of 
the matters in dispute by the arbitra- 
tor ; — field : the right to maintain an 
action was lost by reason of the non- 
fultilment of the condition prooedont. — 
MoDougall 8c Co. v. Penticton Muni- 
cipality (1914), 20 B. C. It. 401. — CAN. 
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Sect. 9. — Whether submission is condition precedent 

to right to sue: Sub-sects • 2 & 3. 10.* Sub - 

sects . 1 2J 

3067 Sugar association — Appeal to council.) — By 

a contract made in July, 1914, pltf., who carried on 
business in England, purchased 1,000 bags of beet- 
root sugar f.o.b. Hamburg, Aug. delivery. The 
contract was expressed to be in accordance with 
the rules & regulations of the Sugar Assocn. of 
London & subject to the regulations of the London 
l^oduco Clearing House, Ltd. By r. 491a of the 
rules of the Sugar Assocn. of London, in the event 
of Germany being involved in war with England 
the contract, unless previously closed, was to be 
deemed to be closed on certain terms. By r. 491b 
“ Eor the purposes of the war clause a contract 
against which a tender has been made shall be 
deemed a closed contract. Should the state of 
war prevent shipment or warehousing &/or passing 
of documents, then any party to the contract shall 
be entitled to appeal to the council [of the Assocn.] 
for a decision which shall be binding on all con- 
cerned ” : — Held: the obtaining of an award 
under r. 491b was not a condition precedent to the 
right to sue in respect of a claim arising under a 
contract. — Jagerv. Tolme & Bunge & London 
Produce Clearing House, [1916] l K. B. 939 ; 
86 L. J. K. B. 1116 ; 114 L. T. 647 ; 32 T. L. R. 
291, C. A. ; revsg S. C. (1915), 31 T. L. B. 381. 

Annotation : — Consd. Grey (Edward) v. Tolmc & Bunge 

(1915), 31 T. L. B. 551. 

307. Dismissal of servant — Arbitration clause in 
contract of employment.] — Under an agreement be- 

308 i. Collateral agreement of reference 
—Not condition precedent — Policy. ] — A 
clause in a policy provided that if any 
difference should ar.se & no fraud 
be suspected, such difference shou’d 
be submitted to arbitrators : — Held : 
the agreement to refer was collateral 
& not a condition precedent to the 
right to bring an action. — Stibbard v . 

Standard Fire & Marink Insurance 
Co. of New Zealand (1905), 5 S. It. 

N. S. W. 473.— AUS. 

308 ii. 

clause in a policy of fire insurance pro- 
viding for arbn., in tho event of a 
difference as to the amount of the loss, 
did not make an arbn., a condition pre- 
cedent to the bringing of an action. — 

Paterson v . Central Canada Insur- 
ance Co. (1910), 15 W. L. R. 123; 

(1911), 16 W. L. It. 647.— CAN. 

808 ill. Total hiss .] — 

A policy contained tho following pro- 
visoes ; that in case of any difference 
arising, touching any loss or damage, 
same should, at the writton request of 
either party, be submitted to impartial 
arbitrators, & that defts. should not be 
sued for any claim until after an award 
fixing the amount of the claim, in the 
manner above prescribed. In an action 
upon the policy for a total loss : — Held : 
the covenant was collateral & was not a 
condition precedent to pltfs.’ right of 
action, the loss being total. — Adams v. 

National Insurance Co. (1881)> 20 
N. B. R. 569.— CAN. 

308 iv. Employment con 

tract.] — Deft, hired pltf. for five years, 
but provided that the agreement might 
be terminated at deft.’s option. & pltf. 
should be responsible to deft, in damages 
for any failure in his duties, & in case 
any dispute should arise as to the suffi- 
ciency of pltf.’s i>crformance, same 
should be referred to t hree arbitrators, 
chosen In the manner stated, their 
decision to.be final. In an action for 
wrongful dismissal by pltf. '.—Held : 
the agreement to refer, being collateral, 

& not a condition precedent to pltf.’s 
right to sue, could not bar the action. — 

Grigos v. Billington (1868), 27 

V. C. R. 520— CAN. 

308 v. Contract . ] — A con- 

tract contained a clause that, in case 


tween S. & L. for the appointment of L. by S. as 
auditor & manager of an estate, a retiring pension 
was to be paid to L. if S. should revoke the appoint- 
ment without adequate cause, or if L. should resign 
upon adequate causes, the adequacy of the course 
in either cause to be determined by a referee. L: 
was dismissed, as he alleged wrongfully, & sued for 
the retiring pension : — Held : (1 ) the stipulation for 
reference was not void as ousting the cts. of their 
jurisdiction ; (2) the onus of proving the adequacy 
of the cause of dismissal was upon S., who, as a 
condition precedent to exercising the power of 
dismissal without incurring the liability for the 
pension, should have obtained the decision of the 
referee ; (3) the decision not having been obtained 
L. could sue for the pension. — Lowndes v. Stam- 
ford & Warrington (Earl) (1862), 18 Q. B. 426 ; 
21 L. J. Q. B. 371 ; 19 L. T. O. S. 227 ; 16 Jur. 
903; 118 E. R. 160; subsequent proceedings . 

Stamford & Warrington (Earl) v. Lowndes, 

16 Jur. 973. 

See , also , Nos. 148 — 152, ante. 

308. Collateral agreement of referenee — Not con- 
dition precedent — Policy.] — A policy of insurance 
against fire contained, among others, conditions 
that the amount of loss should be paid immediately 
after same should bo established to the satisfaction 
of the directors, & in case any difference or dispute 
should arise between the insured & the co., touching 
the loss or damage, such difference should be re- 
ferred to arbn., & the award of the arbitrators be 
conclusive on all parties: — Held: (1) the agree- 
ment to refer was collateral, & not a condition 
precedent ; (2) it could not be pleaded in bar Id an 


of difference between the parties, the 
award of the architect in all matters 
connected with tho works, ©to., should 
be final & conclusive, & such award 
should bo a condition precedent to any 
proceeding whatever in respect of any 
matter which could be the subject of 
such award : — Held : tho architect’s 
award was not a condition precedent to 
an action by the employer against the 
contractor for not completing the con- 
tract. — M ansfield v . Doolin ( 1869 ), 
4 I. C. L. R. 17.— IR. 


308 vi. 


-.1 — Pltfs. 


contracted to excavate works for defts. 
subject to the condition (inter alia) that 
“ in the event of any doubt, dispute or 
difference arising concerning the works, 
etc., or respecting any other matter or 
tiling not thereinbefore loft to the deci- 
sion or determination of the chief 
engineer, every such doubt, dispute or 
difference should be referred to & be 
decided by tho chief engineer.” In an 
action on tho contract assigning four 
breaches defts. pleaded (1) that 
under tho aliove condition they were 
ready to i*ofcr in pursuance of tho con- 
dition ; (2) that the matters had boon 
referred under the condition to the 
chief engineer & that ho had decided 
that pltfs. had no claim for damage ; 
(3) that disputes arose as to whether or 
not the claims were or were not within 
the above condition & that defts. were 
always ready to have same decided by 
the chief engineer ; & (4) that such 
jaRt-incntioned disputes had been de- 
cided by the chief engineer & he had 
determined that tho claims were within 
the above clause & that pltfs. were not 
entitled to any compensation in respect 
thereof: — Held: as tho above condition 
did not contain any negative words or 
in terms make tlio decision of the chief 
engineer a condition precedent to either 
party bringing an action for a breach of 
the contract, It was a mere collateral 
agreement & formed no defence. — 
Young v . Board of Land & Works 
(1872), 3 V. L. R. 110.— AUS. 


308 vii. 


-.] — The condi* 


as to any matter “ arising in any way 
under oj • out of this contract,” the 
question should be referred to arbn., 
without any legal proceedings being 
first brought. Default having been 
made in one of the progress-payments, 
pltf. sued : — Held : the reference to 
arbn. was not a condition precedent to 
pltf.'s right to bring an action. — Bell 
v. Keesing ( 1888 ), 7 N. Z. L. R. 155. — 
N.Z. 

308 viii. -.1 — Deft, in an 

action on a contract admitted the claim, 
but counterbalanced for £20 damages. 
Tho contract contained a provision 
that the contractor should pay to the 
employor £1 per day damages for every 
day that the works should remain un- 
finished after the time specified. Sc that 
in case any question, dispute, or 
difference should arise between the 
parties as to the construction of the 
contract, etc., such dispute should be 
settled by the award of one referee, etc. 
Tho magistrate gave judgment for deft, 
on his counterclaim, & pltf. took action 
for prohibition : — Held : the decision 
of the magistrate was right, & the right 
to damages for delay was regulated & 
the amount fixed, & a reference to arbn. 
was not a condition precedent to deft/s 
right to recover on ids counterclaim. — 
Coleman v . Patterson (1910), 30 
N. Z. L. R. 353.— N.Z. 


308 ix. 


Hef ere nee of sh Mane 


— Timber limits. ] — A contract for the sale 
of timber limits contained a clause pro- 
viding for arbn. in case of dispute as to 
the amount of shortage in tho quantity 
of timber guaranteed to be upon the 
limits : — Held : an award by arbn. had 
not been made a condition precedent 
to recovery of the amount of deficiency. 
—David v . Swift (1910), 44 S. C. ii. 
179.— CAN. 


308 x. 


Lease.] — A lease 


tions of a contract provided (1) that 
payments were to be made during the 
progress of the work ; (2) that in the 
event of any dispute between the parties 


contained a covenant that any dispute 
should be referred to arbn.. the lease 
being deemed a submission under 
Arbn. Act, 1892 (56 Viet., No. 8). In 
an action for rent : — Held : the cove- 
nant to refer was independent & did not 
constitute a condition precedent to 
action. — Madsen r. Morey (1916), 12 
Tas. L. R. — AUS. 
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action on the policy. — Roper v. Lendon (1859), 
1 E. & E. 825 ; 28 L. J. Q. B. 260 ; 5 Jur. N. S. 491 ; 
7 W. R. 441 ; 120 E. R. 1120. 

Annotations : — Gonsd. Elliott v. Royal Exchange Assoc. 
(1867). L. R. 2 Exch. 237 ; Edwards r. Aberayron Mutual 
Ship Insce. Soc. (1876), 1 Q. B. D. 663, Ex. Ch. Dlfttd. 
Viney v. Bignold (1887), 20 Q. B. D. 172. 

Sec, generally , Insurance. 

309 . ,] — a clause in an agreement stipu- 

lated that all matters in difference which should 
arise touching the agreement should be submitted 
to arbn., & prohibited any action being brought in 
respect of the matters so submitted, except for the 
amount of the award : — Held : (1) the clause was 
a collateral & independent agreement ; (2) an 

award thereunder was not a condition precedent 
to an action, except as regarded such sums as 
under the agreement were not payable until the 
amount thereof had been ascertained by an award. 
— Collins v. Looke (1879), 4 App. Cas. 674 ; 48 
L. J. P. C. 68 ; 41 L. T. 292 ; 28 W. R. 189, 
P. C. 

Annotations : — Consd. Viney v. Bignold (1887), 20 Q. B. D. 
172. Mentd. Davies v. Davies (1887), 36 Ch. D. 359, C. A, ; 
Swaine v. Wilson (1889), 24 Q. B. I). 252, C. A. ; Maxim 
Nordenfelt Guns & Ammunition Co. v. Nordenfelt, [1893] 
1 Ch. 630, O. A. ; Allen v. Flood, U8981 A. C. 1, H. L. ; 
Gozney v. Bristol, etc., Trade & Provident Soc., fl909] 

1 K. B. 901, C. A. : North Western Salt Co. v. Electrolytic 
Alkali Co. (1912), 107 L. T. 439. 

310. Compensation.] — A lessee cove- 

nanted with the lessor that lie would keep such a 
number only of hares & rabbits as would do no 
injury to the crops, & that, in case he kept such a 
number as should injure the crops, he would pay 
a fair & reasonable compensation, the amount of 
such compensation, in case of difference, to be 
referred to two arbitrators or an umpire. The 
lessor having brought an action for breach of 
covenant, alleging that the lessee had not kept 
such a number only of hares & rabbits as would 
do no injury, but had kept such a number as did 
injury, & had neglected to pay any compensation : 
— Held : the covenant to refer the amount of com- 
pensation was a collateral & distinct covenant, & 
the action was maintainable, although there had 
been no arbn. — Dawson v. Fitzgerald (1876), 

1 Ex. D. 257 ; 45 L. J. Q. B. 893 ; 35 L. T. 220 ; 
24 W. R. 773, C. A. 

Annotations : — Diftd. West London Dairy Soc. v. Abbott 
(1881), 44 L. T. 376 ; Viney v. Bignold (1887). 20 Q. B. D. 
172. Consd. Harrowby v. Leicester Corpn. (1915), 85 
L. J. Ch. 150. Retd. Edwards v. Aberayron Mutual Ship 
Jnsc. Soc. (1876), 1 Q. B. D. 563, Ex. Ch. ; Babbage v. 
Coulbura (1882), 9 Q. B. D. 235. 


Sub-sect. 3. Effect of Repudiation. 

See Nos, 144 — 152, 307, ante. 


Sect. 10.— STAY OF PROCEEDINGS 

See, now, Arbitration Act, 1889, s. 4. 

Sub-sect. 1. — To what Court Application may 

BE MADE. 

311. “ Any court ” — County court.] — A cty. ct. 
judge has jurisdiction, under s. 4 or the Act of 
1889, to stay any legal proceedings in Ids ct. by 
any party to a submission against another party 
in respect of any matter agreed to be referred. 

The words “ any ct. ” in the above sect, are not 
limited to the High Ct. To indicate the High Ct. 
the expression “ ct. or a judge thereof ” is used. — 
Morriston Tinplate Co. v. Brooker, Dore & Co., 
[1908] 1 K. B. 403 ; 77 L. J. K. B. 197 ; 98 L. T. 
219 ; 24 T. L. R. 224 ; 52 Sol. Jo. 210. 

Annotation : — Refd. Austin & Whitcley v. Bowley (1913), 108 
L. T. 921. 


Sub-sect. 2. — In regard to what Proceedings. 

312. Cross claim.] — By an agreement in writing, 
a ship was chartered at a fixed sum per month. 
It was provided that, “ should any difference of 
opinion arise between the parties to this contract, 
either in principle or detail, same ” should be 
referred. The charterer claimed from the ship- 
owner damages for an alleged breach of an implied 
warranty of seaworthiness, & desired to have this 
claim referred. The shipowner did not comply. 
Then the charterer commenced an action. The 
monthly hire having become due, the shipowner 
demanded it from the charterer, &, on his refusal 
to pay, commenced an action against him. The 

g round of refusal was that the charterer desired to 
ave all matters referred together, whereby he 
would have the benefit of a set-off. On a rule 
obtained by the charterer to stay proceedings in 
the shipowner’s action: — Held: (1) though there 
was no dispute as to the subject-matter of the 
action itself, viz., the hire, which was admittedly 
due, the circumstances gave the ct. jurisdiction 
under C. L. P. Act, 1854, s. 11 ; (2) the ct. being 
satisfied, notwithstanding the pendency of the 
cross-action, that> the charterer had always been 
desirous to refer all matters, & that the application 
was bond fide, &> that justice would be done by 
staying the action, would make the rule to stay 
proceedings absolute. — Russell v. Pellegrini 
( 1856), 6E.&B. 1020 ; 26 L. J. Q. B. 75 ; 28 L. T. 
O. S. 121; 3 Jur. N. S. 183; 119 E. R. 1144; sub 

nom. Brown v. Pellegrini, 5 W. R. 71. 

# 

Annotations : — Dbtd. Daunt v. Lazard (1858), 27 L. J. Ex. 
399. FoUd. Seligmann r. Le Boutillior (1866), L. R. 1 
C. P. 681. Apia. Mtnifle v. Railway Passengers Assce. 
(1881), 44 L. T. 552, D. C. 

313. When not available to party seeking 

stay.] — In an action on a charterparty against a 
surety for freight, deft, was not allowod a reference 


PART I. SECT. 10, SUB-SECT. 1. PART I. SECT. 10, SUB-SECT. 2. 


311 i. " Any court ” — Local court .] — 
Any ct. before whioh an action is brought 
lias jurisdiction to stay the action, 
whore thore has been a prior agreement 
between the parties to refor the subject- 
matter to arbn. Such jurisdiction is not, 
by Arbn. Aot, 1895, s. 6, limtted to the 
Supreme Ct. Pltfs. claimed from dofts. 
a sum for car mileage, In respect of the 
operation by them of the tramway lines 
within defts/ municipality, & sued in 
the local ct . : — Held : the local ot. had 
jurisdiction to stay. — Fremantle 
Municipal Tramways & Electric 
Lighting Board v. North Freemantle 
Municipality (1909), 11 W. A. R. 97. — 
AUS. 


a. Proceedings in courts of petty 
session'*. 1 — Arbn. Act (55 Viet,, No. 32), 
s. 3, which provides that if any party to 
a submission commences legal pro- 
ceedings in any ot. against the other 
party, that ct. or a judge thereof may 
stay the proceedings, does not apply to 
cts. of petty sessions . — Ex p , Vincent 
(1897), 18 N. S. W. L. R. 321. — AUS. 

b. Proceedings in Small Cause 
Court.] — N. agreed to purchase from 
R. 150 tons of sugar. A clause in the 
agreement provided for arbn. in the 
event of disputes aristng in connection 
with the agreement. A dispute arose, 
& N. filed a suit In the Small Cause Ct. 
R. by a petition to the High Ot. prayed 
that the proceedings in the Small Cause 


Cfc. should be stayed : — Held : uader 
Arbn. Act, s. 19, the High Ct. had 

S ower to stay proceedings in the Small 
ause Ct. & the proceedings should in 
tho circumstances be stayed. 

The language of s. 19 of the Act is 
quite clear & it gives jurisdiction to the 
High Cfc. to stay proceedings in any 
ct. subordinate to its Jurisdiction. The 
sect, in tho beginning refers to a party 
to a submission commencing any legal 
proceedings ; then it goes on to refer 
to suoh legal proceedings, & then pro- 
vides for staying the proceedings. 
Nowhere is there any indication in the 
sect, or the Act that the legal proceed- 
ings contemplated must be proceedings 
in that ot. (per Cor). — Ralli v. Noor 
Mahomed (1906), I. L. R. 31 Bom. 236. 
— IND. 
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Sect 10. — Stay of proceedings: Sub-sects . 2 & 3, 

A. & B.] 

under C. L. P. Act, 1854, s. 11, of a claim for com- 
pensation for a breach of a warranty of the capacity 
of the vessel, that being a claim of which the prin- 
cipal, the charterer, only could take advantage, & 
not the surety. Qu. : whether the ct. will allow a 
reference of a matter not available as a defence, 
or in reduction of damages in the same action, but 
only a ground for a cross-claim in another action. — 
Daunt r. Lazabd (1858), 27 L. J. Ex. 399. 

314 . .] — a charterparty provided that, 

“ should any dispute arise between the owner & 
the charterer, the matters in dispute shall be 
referred to,” etc. The shipowner having brought 
an action for freight, & the charterer having pre- 
ferred a cross-claim for damages for the captain’s 
refusal to ship a reasonable amount of cargo & 
for general disobedience of orders, & being willing 
to refer all matters to arbn. : — Held : it was a case 
for the interference of the ct. under C. L. P. Act, 
1854, s. 11. — Seugmann v. Le Bouttllier (1866), 
L. It. 1 0. P. 681. 

Annotations : — Folld. Mlniflc v. Hallway Passengers Assee. 

(1881), 44 L. T. 652 ; Rowe r. CrossJey (1912), 108 L. T. 

11, C. A. Mentd. WiUceford v. Watson (1872), 42 L. J. Ch. 

90. 

315. -.] — Where there is an agreement to 
refer the subject-matter of a counterclaim, pltf. 
can apply to stay the counterclaim, & if he suc- 
ceeds : — Sernble : the action will be stayed, pending 
reference of the counterclaim. — SrARTALi & Co. v. 
Van Hoorn (1884), Bitt. liep. in Ch. 216. 

816. Counterclaim.] — Pltf. brought an action 
for work done under a building contract, which 
contained a general submission to arbn. of all 
disputes arising out of the contract. Deft, counter- 
claimed for damages arising out of breaches of the 
contract. Subsequent to the delivery of the 
counterclaim pltf. took out a summons for par- 
ticulars of the counterclaim, which was afterwards 
amended. Subsequently pltf. obtained leave to 
administer interrogatories to deft. Pltf. subse- 
quently discontinued his action, A proposed to 
refer the whole matter to arbn., &, upon deft, 
refusing to allow the counterclaim to be referred, 
took out a summons under s. 4 of the Act of 1889 
to stay the proceedings on the counterclaim : — 
Held : the delivery of the counterclaim was “ the 
commencement of a legal proceeding ” within the 
sect., & the delivery of the amended counterclaim 
was a fresh commencement of legal proceedings. — 
Chappell v. North, (1891] 2 Q. B. 252 ; 60 L. J. 
Q. B. 554 ; 65 L. T. 23 ; 40 W. R. 16 ; 7 T. L. It. 
563, D. C. 

Annotations : — Folld. Brighton Marine Palace & Pier v. 

Woodbouso, [1893] 2 Ch. 48C. Consd. Ives & Barker v. 

Wilians, [1894] 1 Ch. G8. Apld. Bartlett t\ Ford's Hotel 

Co.. [1895J 1 Q. B. 850, C. A. ; County Theatres & Hotels 

r. Knowles, [1902] 1 K. B. 480, C. A. 

Claims for wrongful dismissal.] — See Nos. 148 — 
152, 307, ante. 

Matters arising out of dissolution of partnership.] 

— See Partnership. 


Sub-sect. 3. — In regard to what Submissions. 

Whether arbitration clause in force & applicable, ! 
see Nos. 144 — 154, ante. j 

Whether arbitration clause incorporated, see ! 
Nos. 138 — Id 3, ante. j 

Necessity for written submission, see Nos. 15 — j 
18, 20, 21, ante. | 

A . Under Common Law Procedure Act , 1854 (c. 125), 

s. 11 . 

317. Agreement to refer not forming part of 
original contract.] — If an action is brought for 


breach of an agreement in a deed or other instru- 
ment, which does not contain a clause to refer 
disputes to arbn., there is no power given by the 
above sect, to stay the action, though the parties 
may havo agreed, subsequent to the Breach 
arising, to refer the dispute. — Blyth (Blythe) v. 
Lafone (1859), 1 E.&E. 435 ; 28 L. J. Q. B. 164 ; 
32 L. T. O. S. 255 ; 5 Jur. N. S. 364 ; 7 W. R. 
189 ; 120 E. R. 973. 

Annotations: — N.F. Mason v. Haddan (1859), 6 C. B. N. S. 

528. Overd. Randell v. Thompson (1870), 1 Q. B. D. 748, 

C. A. 

318. Mere executory memorandum — Formal 
document prepared but not signed.] — By a memo- 
randum it was agreed that all matters in difference 
in relation to the W. Railway between A. & B. & 
between A. & W. Ry. Co., & also between C. & 

B. & between C. & the W. It. Co., whether retro- 
spective or prospective, present or future, should 
bo referred to an arbitrator. This memorandum 
was signed by B. for himself & also as agent for 
the co. A formal deed of reference was afterwards 
prepared & executed by B., but by none of the 
other parties : — Held : assuming the agreement to 
be within the above sect., at all events it was not 
one which the ct. ought in its discretion to enforce 
by staying the proceedings in an action brought 
by B. against A., in respect of a matter in difference 
included within it. — Mason v. IIaddan (1859), 6 

C. B. N. S. 526 ; 33 L. T. O. S. 163 ; 141 E. R. 562. 

Annotation : — Consd. Randell v. Thompson (1870), 1 Q. B. D. 

748, C. A. 

319. Letters from one party.] — Parties continued 
dealing under the terms of an expired agreement, 
which contained a clause for reference to arbn., by 
virtue only of a letter irpm one party, in which was 
the following expression : “ This voyage to be on 
the same terms as the former one. The other 
party did not reply to the letter. On an application 
for a stay of proceedings under the above sect., it 
was objected that the Act required an instrument 
in writing, & there was no writing to which the 
other party was a party : — Held : as the parties 
had evidently gone on dealing on the terms of the 
original agreement, which contained a clause for 
referring disputes to arbn., the case was fairly 
within the Act. — Rattersley v. Hatton (1862), 
3 F. & F. 316. 

320. Agreement to refer revoked.] — A dispute 
having arisen between pltfs. <fc deft, as to the 
balance due to pltfs. for work done for deft., they 
referred the matter, by an instrument in writing, 
to a specific arbitrator, W. No time was fixed for 
making the award, <fc there was no clause as to 
making the submission a rule of ct. W. proceeded 
in the matter at once., & held his last sitting within 
three months. Several months having afterwards 
elapsed, & no award having been made, pltfs., 
having given notice to W. & deft, that they re- 
voked the submission, brought an action against 
deft, for the alleged balance. Deft, having applied 
for a stay of proceedings in the action under the 
above sect.: — Held: (1) such an agreement of 
reference (although not contained in the original 
instrument under which the matters in dispute 
arose) was within the sect. ; (2) in order to bring 
the case within the sect, there must be an existing 
reference capable of being carried into effect, &> 
the submission having been validly revoked, there 
was no such existing reference. Blyth v. Lafone f 
No. 317, supra f overd. — Randell (Randall) v. 
Thompson (1876), 1 Q. B. 1). 748 ; 45 L. J. Q. B. 
713 ; 35 L. T. 193 ; 24 W. R. 837, C. A. 

Annotations : — Distd. Moffat v. Cornelius (1878), 39 L. T. 

102, C. A. Apld. Deutsche Springs toff Act. v. Briscoe 

(1887), 20 Q. B, D. 177. Held. Fraser v. Ehrenspergor 
i (1883), 12 Q. B. D. 310, C. A. Mentd. Re Smith & Service 
i & Nelson (1890), 59 L. J. Q. B. 533, 0. A. 
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321 . -.] — Pltf. bought a cargo of maize from 
clefts. The contract contained a clause that if any 
dispute should arise, “ the contract not to be void, 
it being agreed to leave same to be settled by two 
London corn-factors, whose decision should be 
final,’ * Sc the stipulation might be made a rule of ct. 
Pltf., having paid £650 on account, afterwards 
rejected the maize, as not being of the crop & 
auality contracted for, & sued defts. to recover the 
»650. Defts. obtained an order for stay of pro- 
ceedings under the above sect. : — Held : the order 
to stay was properly made. — M offat v. Cornelius 
(1878), 39 L. T. 102, C.A. 

Annotation : — Refd. Picrcy v. Young (1879), 42 L. T. 710, 

O. A. 

322 . -.] — An arbn. clause in an agreement 
between pltfs. Sc deft, provided that, if any dis- 
pute should arise between the parties touching 
that agreement, the dispute should be referred to 
two named arbitrators, or their umpire, the pro- 
visions of C. L. P. Act, 1854, to apply to the 
reference. A dispute having arisen in respect of 
moneys alleged to have become due Sc payable 
from cleft, to pltfs. under the agreement, deft, 
gave notice to proceed to arbn. Pltfs. thereupon 
brought an action for the moneys Sc revoked their 
submission to the arbitrators : — Held : deft, was 
not entitled to have the proceedings in the action 
stayed under the above sect., because, after pltfs.’ 
revocation of the submission, there was, in respect 
of the particular dispute which had arisen, no 
subsisting agreement- to refer capable of being 
carried into effect. — Deutsche Springrtoff Act. 
v. Brtscoe (1889), 20 Q. B. D. 177 ; 57 L. J. Q. B. 
4 : 30 W. It. 557. 

Agreement terminated by dismissal of servant.] 

— Sec Nos. 148 — 152, 307, ante. 

323. Agreement to refer in lease — Not also In 
supplemental deed.] — A farming lease contained an 
agreement to refer to arbn. all matters in dispute 
“ touching these presents, or any clause, matter, 
or thing herein contained, or the construction 
hereof, or anything to be done under the covenants 
or agreements herein contained, or any matter in 
any way connected with these presents, or the 
operation hereof, or the lights, duties, liabilities of 
either party in connection with the premises.” By 
a supplemental deed of even date, which contained 
no arbn. clause, the lessor released the lessee from 
the observance of certain of the restrictive cove- 
nants in the lease. The assignees of the lessor 
having brought ejectment for alleged breaches of 
covenant, deft, moved for a stay of proceedings Sc 
that the matter might be referred : — Held : (1) the 
lease Sc supplemental deed must be read Sc con- 
strued as one instrument, &, although the alleged 
breaches arose under the supplemental deed, the 
matters in dispute came within the arbn. clause & 
would be left to the decision of the arbitrator. 
— Wade-Gery v. Morrison (1877), 37 L. T. 
270. 

Annotation: — Distd. Tumock v. Sartoris (1889), 43 Oh. D. 

150, C. A. 

324 . Agreement to refer to foreign court.] — An 

agreement between four British subjects for carry- 
ing on a business in partnership in Russia provided 
that all disputes should bo referred to the St. 
Petersburg Commercial Ct., whose decision should 
be final. An action in respect of the partnership 
having been brought in England ; — Held : (1) the 
agreement to refer all disputes to a foreign ct. 
was within the above sect. ; (2) defts. were entitled 
to a stay of proceedings & a reference to the St. 
Petersburg Commercial Ct. ; (3) any of the parties 
could apply as to continuing the action & gene- 
rally on the result of the proceedings in the St. 
Petersburg Ct. being known. — L aw v. Garrett 


(1878), 8 Ch. D. 26 ; 38 L. T. 3 ; 20 W. R. 426, 
0. A. 

Annotations : — Apld. Halsey t>. Windham, fl882] W% N. 108. 

Gonad. Kircluier v. Gruban, 11909) 1 Ch. 413. Folld. 

The Cap Blanco, [19131 P. 130, C. A. BKentd. Compagnie 

Du Senegal v. Wood (1883), 53 L, J. Ch. 160. 

See, also , Nos. 329 — 331, post. 

325. Agreement impugned — Each party to bear 
costs In any event.] — A fire insurance policy 
contained an arbn. clause, which provided that 
each party should bear his own costs in any 
event. The assured refused an offer in respect of 
a loss made by the co. & commenced an action, 
whereupon the co. moved for a stay of proceedings : 
— Held: (1) there was nothing at all unreason- 
able in the clause as to costs ; (2) there was 11 no 
sufficient reason ” for not enforcing the reference 
to arbn., & a stay should be granted. — Stephens 
v. Commercial Assurance Co. (1888), 4 T. L. R. 
406. 

See , also. Nos. 145 — 152, 307, ante. 

B. Under Arbitration Act , 1889 (a. 49), a. 4. 

326. Reference to three arbitrators.] — Where 
an agreement to refer disputes to arbn. provides 
for a reference to three arbitrators, one to be 
appointed by each of the parties & the third by 
the two so appointed, Sc one of the parties refuses 
to appoint an arbitrator Sc brings an action against 
the other party to the submission, the ct.’ has, under 
the above sect., power to stay the action notwith- 
standing that it has no power to order the party 
in default to appoint an arbitrator. — Manchester 
Ship Canal Co., Ltd. v . Pearson Sc Son, Ltd., 
[1900] 2 Q. B. 606 ; 69 L. J. Q. B. 852 ; 83 L. T. 
45 ; 48 W. R. 689, C. A. 

327. Agreement by agent without authority.] — 
The masters of two steamships signed an agreement 
known as “ Lloyd’s salvage agreement,” by 
clause 1 whereof they agreed to perform salvage 
services to another steamship for a fixed sum, Sc 
that in the event of any dispute arising as to the 
adequacy or otherwise of such sum, the remunera- 
tion should be fixed by the committee of Lloyd’s. 
The owners of the salving steamers instituted sal- 
vage actions in the Admlt-y. Ct. , whereupon defts. 
applied to have the actions stayed under the above 
sect. : — Held : in refusing to stay the actions 
Barnes, J. had rightly exercised the discretion 
given him by the sect., because there was great 
doubt whether the master of a vessel had authority 
to bind his owners to arbn. — The City of Cal- 
cutta (1898), 79 L. T. 517 ; 15 T. L. R. 108 ; 8 
Asp. M. L. C. 442, C. A. 

328. Reference to named engineer or other the 
engineer for time being — Resignation. ]—A clause in 
a contract for the construction of a railway was as 
follows : “ Any disputes which may arise under- 
this contract shall, on the completion of the work 
& not before, be referred to [C.], or other the engi- 
neer for the time being,” of the railway co. C. 
began the hearing of a dispute, but resigned his 
post as engineer almost immediately Sc declined to 
go on. A new engineer was appointed. The con- 
tractor’s solr. gave notice to the co. to concur in 
the appointment of an arbitrator Sc suggested three 
names. The co. replied saying that the new engi- 
neer would become the arbitrator. The contractor 
commenced an action for the balance due to him 
under the contract-. On an application by the co. 
to stay the proceedings : — Held : (1) the clause was 
not applicable in the circumstances, & the new 
engineer was not substituted as arbitrator ; (2) by 
consent an order should be made referring all 
matters in dispute to an engineer as arbitrator. — 
Strachan v . Cambrian Railways (1905), Hudson’s 
Bldg. Contracts, 4th ed., Vol. II., p. 374. 
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Sect. 10. — Stay of proceedings : Sub-sect 3, B. <fc C. ; 

sub-sects . 4 & 5.] 

329. Reference to foreign court.] — A policy 
effected on the life of a foreigner with an English 
co. contained a condition that the interested par- 
ties expressly agreed to submit all disputes which 
might arise out of the contract of insurance to the 
cts. having jurisdiction in such matters in Buda- 
pest : — Held: (1) this was a submission within 
ss. 4, 27 of the Act of 1889 ; (2) an action on the 
policy in England would be stayed. — Austrian 
Lloyd S.S. Co. v. Gresham Life Assurance 
Society, Ltd., [1903] 1 Jv. B. 249 ; 72 L. J. K. B. 
211 ; 88 L. T . 6 ; 51 W. R. 402 ; 19 T. L. R. 155 ; 
47 Sol. Jo. 222, C. A. 

Annotation : — Folld. The Cap Blanco, [1913] P. 130, C. A. 

330. .] — An agreement to refer disputes to 

a foreign tribunal entitles deft, to a stay of pro- 
ceedings in England unless a case is made out for 
an injunction. 

Pltfs., who carried on business at Leipsic, entered 
into a contract with deft, to engage him as their 
sole agent for England, Scotland, & Ireland. It 
was provided that disputes should be referred to 
the exclusive jurisdiction of the cts. at Leipsic. 
Deft, left pltfs.* service & entered that of a rival 
firm. Pltfs. thereupon commenced an action & 
applied for an injunction. Deft, applied for a stay 
of proceedings. The two applications came on 
together :~r~lleld : as there was no case for an 
injunction, deft, was entitled to a stay of proceed- 
ings. — K irciiner <fe Co. v. Gruban, [1909] 1 Ch. 
113 ; 78 L. J. Ch. 117 ; 99 L. T. 932 ; 53 Sol. Jo 
151. 

Annotations : — Folld. The Cap Blanco, [1913] P. 130, C. A. 

Mentd. L. C. & 1). By. Co. & S. E. & C. By. Co. v. Spiers & 

Pond (1916), 32 T. L. K. 493. 

331. -.] — Ten cases of gold coin were shipped 
at Hamburg by plfts. on a German steamship to 
be carried to Montevideo or Buenos Ayres. The 
bill of lading on the terms of which the cases were 
carried gave the shipowner liberty to call at inter- 
mediate ports, & provided that any disputes as to 
its interpretation were “ to be decided in Hamburg 
according to German law.” The steamship called 
at Southampton & then went on to Montevideo, 
where only nine cases of gold coin were delivered. 
The steamship put into Southampton on her 
voyage back from Montevideo to Hamburg. The 
owners of the missing case arrested the steamship 
at Southampton, alleging that damage had been 
done to goods carried into a port in England by 
breach of duty or contract on the part of the owner, 


master, or crew of the steamship. There was no 
evidence as to where the case was lost. The owner 
of the ship, having entered an appearance under 
protest, took out a summons asking ( inter alia) 
that the action should be stayed under the above 
sect. i—^-Held : the action should be stayed, as the 
clause in the bill of lading that disputes as to its 
interpretation were to be decided in Hamburg was 
a submission to arbn. within the sect. — The Cap 
Blanco, [1913] P. 130 ; 83 L. J. P. 23 ; 109 L. T. 
072 ; 29 T. L. R. 557 ; 12 Asp. M. L. 0. 399. 

See, also , No. 324, ante . 

C. Under Colonial Statutes . 


Sub-sect. 4. — Parties at whose Instance and 

AGAINST WHOM STAY WILL BE GRANTED. 

332. Application for stay by — Two of three defen* 
dants.] — The lease of a mine contained an agree- 
ment to refer disputes between the lessors & three 
lessees to arbitrators or their umpire, pursuant to 
C. L. P. Act, 1854. The lessees sank a shaft, & 
through the shaft drew minerals from an adjoining 
mine. The lessors filed a bill to restrain the lessees 
from so doing. Two of the three lessees applied 
for an order to stay proceedings in the suit, & that 
the matter might be referred to arbn. : — Held : it 
was no objection to the application that two only 
of three defts. were parties to it. — Willesford v. 
Watson (1873), 8 Ch. App. 473 ; 42 L. J. Ch. 447 ; 
28 L. T. 428 ; 37 J. P. 548 ; 21 W. R. 350, L.C. & 
L.JJ. 

Annotations : — Reid. Piorey v. Young (1879), 14 Ch. D. 200, 
C. A. Mentd. Plews v. Baker (18bU L. K. 16 Eq. 564 ; 
Gillette. Thornton (1875), L. It. 19 Eq. 599 ; Wade-Gery 
r. Morrison (1877), 37 L. T. 270 : Law v. Garrett (1878), 
8 Ch. D. 26, C. A. ; Russell v. Russell (1880), 14 Ch. D. 
471 ; Minifle v . Railway Passengers Assce. (1881), 44 
L. T. 552 ; Compagnie Du Senegal v. Woods (1883), 53 
L. J. Ch. 166 ; Lyon r. Johnson (1889), 40 Oh. D. 579 ; 
De Ricci v. De Ricci, [1891] P. 378 ; Brighton Marine 
Palace & Pier Co. v. Woodhouso (1893), 62 L. ,T. Ch. 697 ; 
Rowe v. Crossley (1912), 108 L. T. 11, O. A. ; Hickman v . 
Kent or Romney Marsh Sheep -Breeders* Assocn., [1915] 
1 Ch. 881. 

333 . Trustee in liquidation.] — Qu . ; whether 

the trustee in the liquidation of a liquidating 
debtor was a “person claiming through or under ” 
debtor within C. L. P. Act, 1854, s. 11, so as to be 
able to apply to have an action stayed. — P iercy v . 
Young (1879), 14 Ch. D. 200 ; 42 L. T. 710 ; 28 
W. R. 845, C. A. 

Annotations : — Mentd. Fraser v. Ehronsperger (1883), 12 
Q. B. D. 310, C. A. ; De Ricci v. De lticci, [1891] P. 378 ; 
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c. Arbitration clause in policy.] — 
By a condition indorsed on a policy of 
insurance the co. reserved the power of 
having the loss or damage submitted 
to arbitrators. An action having been 
brought on the policy, an application 
was made under C. L. P. Act, s. 167, to 
stay proceedings : — Held : the agree- 
ment between the parties was not void 
for want of mutuality, & the case came 
within scope of the stat., & proceedings 
must be stayed. — M cJnnes v. Western 
Assurance Co. (1870), 5 P. R. 242 ; 
30 U. C. R. 580.— CAN. 

d. Verbal submission , — Partly acted 
on.] — Where parties agreed to refer a 
matter in dispute to arbn., & appointed 
an arbitrator, but differed as to whether 
the arbitrator should be at liberty to 
take evidence not upon oath, no instru- 
ment of reference having been drawn 
up or executed : — Held : the ct. had 
power under Arbn. Act (31 Viet., No 15), 

e. 3, to order a stay of proceedings in an 
action brought as to the subject-matter 
of the agreement to refer.— Campbell 
i’. Vickery (1885), 6 N. S. W. L. R. 
209.— A US. 


e. Arbitration clause in English 
form .] — A firm in Glasgow agreed to 
erect for a London co. certain plant in 
Wales. The contract, was executed in 
England, & contained an arbn. clause 
lu English form providing {inter alia ) 
for the appointment of an arbiter un- 
der the English Act of 1889. In an 
action at the instance of the Glasgow 
firm against the co., who had rejected 
the plant : — Held : the action must be 
sisted in hoc statu in order that the 
matters in dispute might be settled by 
arbn. in terms of the contract. — 
Howdkn Sc Co., Ltd. v. Powell 
Duffryn Steam Coal Co., Ltd. (1912), 
49 Sc. L. R. 605.— SCOT. 

f. Agreement not amounting to 
“ submission .”] — A contract provided 
that, in case disputes about certain 
named matters should arise between 
the parties, they should enter into a 
written agreement to submit such 
disputes to the award of some arbitrator, 
& concluded with a provision that, if 
either party should “ not. upon being 
called upon so to do, execute such agree- 
ment or submission,*’ he should pay to 
the other party a named sum by way of 


damages ;- - Held : the condition was 
not itself a submission within 
Arbn. Act, 1890, & the employer was, 
therefore, not entitled to an order under 
s. 6 of that Act staying proceedings. — 
•Carmichael v. Johnston (1899), 17 
N. Z. L. R. 565.— N.Z. 

g. Submission extended informally so 
as to amount to new parol submission. 1 
— A submission to arbn. was under seal, 
& bound the parties to abide by the 
award ho as it was made on or before 
Oct. 30, 1904, or any subsequent day 
to which the arbitrators should in 
writing extend the time. The arbitra- 
tors continued the arbn., with the assent 
of the parties, for nearly two years, but 
did not by writing extend the time. 
Pltf. brought an action in respect of the 
matters referred, the arbn. being still 
uncompleted : — Held : (1) the assent of 
the parties to the arbn. being proceeded 
with after the time liad expired was 
equivalent to a parol submission only ; 
(2) Arbn. Act, s. 6, applied to submissions 
in writing only, &, therefore, the arbn. 
proceedings afforded no answer. — 
Ryan v . Patriarchs (1906), 8 O. W. K. 
811 : 13 O. L. R. 94.— CAN. 
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Den of Alrlie S.S. Co. v. Mitral & British Oil & Cake Mills 

(1912), 106 L. T. 461, 0. A. 

. 384. Application for stay of action brought by — 
Assignees in bankruptcy.]-— The ct. will not stay 
proceedings in an action by the assignee of an 
insolvent debtor, on the ground that an action 
brought by the insolvent for the identical cause 
has been referred, by order of Nisi Prius , to an 
arbn., & the reference is still pending. — Sturges v. 
Curzon (1851), 7 Exch. 17 ; 21 L. J. Ex. 38 ; 155 
E. R. 837. 

Annotation : — Folld. Pennell v. Walker (1856), 18 C. B. 651. 

835. -.] — F. & S. having brought an 

action against W. to recover the price of timber 
delivered under a contract, & W. having brought 
a cross-action in which he sought to recover 
damages against F. & S. for alleged breaches by 
them of the same contract, the two actions & all 
matters in difference between the parties were 
referred to arbn. Before anything was done under 
the reference F. & S. became bkpts., & the assignees 
brought a fresh action against W. for the price of 
the timber. Upon a motion under CX L. F. Act, 
1854, s. 11, to stay the proceedings in the last- 
mentioned action : — Held : it was not a case in 
which the ct. would interfere, assuming they had 
the power so to do. Senible : (1) the above sect, 
did not apply to such a case ; (2) the assignees 
were not “ persons claiming through or under ” 
bkpt. within the sect. — Pennell v. Walker (1850), 
18 C. B. 651 ; 20 L. J. C. P. 9 ; 27 L. T. O. S. 237 ; 
139 E. R. 1525. 

333 . Mortgagees.] — A partnership deed 

between three partners contained a power for any 
two partners by notice to determine the partner- 
ship so far as the third partner was concerned, if he 
did not keep up his capital. It also contained a 
clause providing for arbn. in the usual way, “ if any 
difference shall arise between the partners or be- 
tween one or more of them & the exors. or adminis- 
trators of the others or other of them or between 
their respective exors. or administrators.” Two 
of the partners had given notice to the third, & it 
was admitted that the partnership had been deter- 
mined so far as he was concerned. Before this 
determination the outgoing partner had intged. his 
share. Questions had arisen as to the right of the 
continuing partners to purchase the outgoing 
partner’s share, & the amount of his interest in the 
goodwill, which depended on the construction of 
the partnership deed. The continuing partners 
gave notice to the outgoing partner that they had 
appointed an arbitrator & requiring him to do the 
same. He did this, & the arbitrators agreed on an 
umpire, but nothing moro was done in the arbn. 
The mtgees. brought an action against all three 
partners for an account of the outgoing partner’s 
share from the date of dissolution. The continuing 
partners moved for a stay of proceedings under 
s. 4 of the Act of 1889 Held : (1) the right of 
the mtgees. to an account was an independent 
right, given by Partnership Act, 1890 (c. 39), & 
not depending upon the partnership deed ; (2 ) the 
arbn. clause not including in terms persons claim- 
ing under the partners, the mtgees. were not bound 


by the clause & would not be bound by any account 
taken in the arbn., & their action for an account 
could not be stayed. — Bonnin v. Neame, [1910] 
1 Ch. 732 ; 79 L. J. Ch. 388 ; 102 L. T. 708. 

Annotation : — Held. Rowo v. Crossley (1912), 108 L. T. 11, 
C. A. 


Sub-sect. 5. — Powers op the Court. 

337. Agreement to refer not to be lightly set 
aside.]— An agreement to refer is not to be lightly 
set aside even in equity, where there is machmery 
to adjust accounts which does not exist at common 
law. But if fraud is alleged that is a different 
matter. 

Pltf. & deft., on dissolving partnership in I860, 
agreed to refer matters in dispute to arbn. Arbi- 
trators were appointed in 1869, who held their 
first meeting in May, 1870. Pltf.’s arbitrator 
shortly afterwards died, & pltf. refused to appoint 
another, but filed his bill to have the partnership 
wound up in Ch. The time for making the award 
had been enlarged to Mar. 25, 1872. On motion 
by deft, to stay proceedings : — Held : proceedings 
should be stayed till further order, with liberty to 
both parties to apply if no award were made before 
Mar. 25, 1872.— Kitchen v, Turnbull (1871), 20 
W. R. 253, L.C. & L.JJ. 

338. Primft facie duty to act on agreement to 
refer.] — Where parties have chosen to determine 
for themselves that they will have a domestic 
forum instead of resorting to the ordinary cts., 
then since C. L. P. Act, 1854, a primd facie duty is 
cast upon the cts. to act upon the agreement. — 
Willesford v . Watson (1873), 8 Ch. App. 473 ; 
42 L. J. Ch. 447 ; 28 L. T. 428 ; 37 J. P. 548 ; 21 
W. R. 350, L.C. & L.JJ. 

Annotations : — Apld. Wade-Gory v. Morrison (1877), 37 
L. T. 270 ; Law v. Garrett (1878), 8 Ch. D. 26, C. A. 
Distil. Piercy v. Young (1879), 14 Ch. D. 200. Gonad. 
Minilie v. Railway Passengers Assce. (1881), 44 L. T. 552. 
Consd. & Expld. Compagnlo Du Senegal v. Woods (1883), 
53 L. J. Ch. 166. Apia. Lyon v. Johnson (1889), 40 Ch. D. 
579 ; Rowo v. Crossley (1912), 108 L. T. 11, C. A. Reid. 
Plows r. Baker (1873), L. R. 10 Kq. 564 ; Gillett v. Thorn- 
ton (1875), L. R. 19 Kq. 599 : De Ricci v. De Rtocl, [1891] 
P. 378 ; Hickman v. Kent or Romney Marsh Sheep- 
Breodors Assocn.^l 19151 1 Ch. 881. Mentd. Rnssell v. 
Russell (1880), 14 Ch. D. 471 ; Brighton Marine Palace & 
Pier Co. v. Woodhousc (1893), 62 L. J. Ch. 697. 

339. Onus on plaintiff.] — By Railway Passengers 
Assurance Co.’s Act, 1864, it was provided (s. 3) 
that any question arising under any policy should, 
if either the co. or the assured or the representa- 
tives of the assured required it, ho referred to 
arbn. under the Act, & (s. 33) that if a policy- 
holder or his representatives commenced any action, 
a judge might, on the application of the co., “ upon 
being satisfied that no sufficient reason exists why 
the matter cannot be or ought not to be referred 
to arbn.,” stay the proceedings in the action. The 
co. disputed their liability on a policy, & an action 
was commenced by the representatives of the 
policy-holder to recover the sum assured. The co. 
obtained an order to stay proceedings in the action 
in order that the dispute might be referred to 
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334 i. Application for stay of action 
brought by— -Assignees in barikruptcy .] — 
By a contract it was agreed that all 
matters In dispute should be settled by 
arbn. C. became insolvent, & a suit 
was brought by the assignee. Upon the 
application of defts. under O. L. P. Act 
(C. S. U. C., c. 22), s. 167, an order was 
granted staying all proceedings in the 
suit. — Johnson v. Montreal & Ottawa 
Rt. Co. (1875), 6 P. R. 230.— CAN, 

884 II, Insured .] — By a policy of 

Insurance, the co. reserved to itself the 


power of having tho loss or damage 
submitted to arbitrators. An action 
having been brought on the policy, & an 
application made under C. L. P. Act. 
s. 167, to stay proceedings : — Held : 
pltf. was a party within that sect. — 
MClNNES V. WESTERN ASSURANCE Co. 
J1870), 5 P. R. 242 ; 30 U. C. R. 580. — 

h. The Crown.] — There was a 
clause in a policy providing for sub- 
mission to arbn. to ascertain the 
amounts to be paid thereunder. Sc that 
such submission was to be a condition 
precedent to any action. An applica- 


tion was made by the co. to stay pro- 
ceedings. On appeal : — Held : there 
was no power to stay proceedings 
against the < rown under Arbn. Act, 
1895, s. 6 . — The Crown v . The Colo- 
nial Mutual Insurance Co. (1903), 5 
W. A. R. 46.— A US. 

PART F. SECT. 10, SUB-SECT. 5. 

339 i. Onus on plaintiff.] — Where 
parties to a contract have bound them- 
selves to refer all matters In dispute 
thereunder, the jurisdiction of the ct. 
to stay depends upon there being no 
sufficient reason for not referring.— 
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Sect. 10. — Stay of proceedings : Sub-sect, 5.] 

arbn., & pltfs. appealed : — Held : the burden lay 
on pltfs. to show tnat some sufficient reason existed 
why the dispute should not be referred to arbn., 
Sc not on the co. to show that no such reason 
existed, & as no such reason had been shown the 
order to stay proceedings was right. — Hodgson v. 
Railway Passengers’ Assurance Co. (1882), 9 
Q. B. D. 188, C. A. 

Annotation : — Distd. Fox v. Railway Passengers Assce. (1885), 

54 L. J. Q. B. 505, C. A. 

340. -.] — The ct. made an order under s. 4 of 
the Act of 1889, staying all further proceedings in 
an action for an account to recover commissions 
retained by an underwriter, upon the ground that 
members of Lloyd’s were the most convenient 
tribunal to decide the fact whether the alleged 
custom to take commissions at Lloyd’s existed. 

Under the above Act the onus of proof is on the 
party who wants to keep out of arbn. (Eve, J.). — 
Skinner v. Uzielli (E.) Sc Co., Ltd. (1908), 24 
T. L. R. 260. 

341. Under Railway Passengers Assurance Com- 
pany’s Act, 1864, s. 16.] — The above Act provided 
(s. 16) that, if there was any question or difference 
as to the liability of the co., it should, if either the 
co. or the persons claiming required it, & as a con- 
dition precedent to the enforcing of any claim to 
which the question or difference related, bo referred 
to arbn. By s. 33 it was provided that, if any 
policy-holder or his representatives began any 
action against the co. in respect of the matters to 
be referred to arbn. under the Act, the ct. or a 
judge, on application by the co., after appearance, 
“ upon being satisfied that no sufficient reason 
exists why the matters cannot be or ought not to 
be referred to arbn., & that the co. were, at the 
time of the bringing of the action or suit, & still 
are ready Sc willing to concur in all acts necessary 
& proper for causing the matters to be decided by 
arbn.,” might make an order staying all proceed- 
ings in the action or suit. The representatives of 
a policy-holder in the co. made a claim against the 
co. The co. disputed it, but did not give notice 
that they required the question to be referred to 
arbn. Claimants then brought an action, where- 
upon the co. took out a summons to stay proceed- 
ings in the action : — Held : it was a question of 
discretion in each case whether the action ought 
or ought not to be stayed. — Fox v. Railway 


Passengers' Assurance Co. (1885), 54 L, J. Q. B. 
505 ; 52 L. T. 672, C. A. 

See , also, No. 359, post 

342. Question better decided in High Court.]— 

Pltf. Sc deft., who were surgeons, agreed to carry 
on business together in partnership. By the 
articles of partnership it was provided tliat all 
salaries, remunerations, or other profits, <fe “ all 
pecuniary presents & gratuities from patients, Sc 
all other professional emoluments whatever, which 
may be received by the partners, or either of 
them,” should be treated as profits of the business. 
Sc accounted for accordingly, Sc that all differences 
with regard to the construction of the articles of 
partnership should be referred to arbn. In Nov., 
1888, a patient who had been attended by pltf. 
died, having by her will dated in July, 1887, 
appointed him exor., Sc leaving him a legacy of 
£100 Sc the residue of her personal estate. Deft, 
claimed half of such legacies as pecuniary presents, 
Sc desired to refer the question arising thereon to 
arbn., Sc appointed an arbitrator. Pltf. thereupon 
issued a writ asking to have the matter determined 
by the High Ct. Deft, then moved to stay proceed- 
ings in the action : — Held : (1) the two questions 
whether testatrix was a patient, Sc whether the 
legacies were pecuniary presents or gratuities, 
were Questions which would be better decided by 
the High Ct., although they were clearly within 
the agreement to refer disputes to arbn. ; (2 ) primd 
facie it was the duty of tlie ct. to stay the action, 
but the ct. had a discretion, Sc in the exercise of 
that discretion it would decline to stay the pro- 
ceedings . — Lyonv. Johnson (1889), 40 Ch. D. 579 ; 
58 L. J. Ch. 620 ; 60 L. T. 223 ; 37 W. R. 427. 

Annotation : — Reid. Rowe v. Crossley (1012), 108 L. T. 11, 

C. A. 

343. -.] — Before the outbreak of war be- 
tween England & Germany pltfs. contracted to buy 
from defts. a quantity of sugar, which was in 
Hamburg Sc which was to be shipped by defts. 
The contracts provided that in the event of Ger- 
many being involved in war with England, they 
should be deemed to be closed, & that if war 
should prevent shipment, any party should be 
entitled to go to arbn. Owing to the outbreak of 
war defts. were unable to ship the sugar, Sc pltfs. 
brought an action against defts., claiming a declara- 
tion that the contracts were suspended or dissolved 
Sc an injunction restraining defts. from proceeding 


Martin v. Board of Land & Works 
(1879), 6 V. L. Ii. 117.— A US. 

339 ii. .] — A contract contained 

an arbn. clause. Pltfs. alleged that they 
had acted in accordance with the con- 
tract, & sued for the amount payablo 
under it. Before pleading, defts. 
moved, under Arbn. Act, 1911, s. 6, for 
a stay of proceedings, pending a 
reference, as provided for in the con- 
tract. Pltfs. relied on the allegations 
ill their statement of claim, but filed no 
affidavits to show that anything not 
arising directly under the contract 
would have to be considered, or that 
the city engineer might have to be a 
witness, or that anything he might 
have to say, or even that any views he 
might have formed, would lie contra- 
dicted by testimony of any kind, or 
that he should, for any cause, be con- 
sidered disqualified to act os an arbi- 
trator : — Held : the proceedings should 
be stayed as asked for by defts. If 
there was any reason why the matters 
should not be referred to arbn., it was 
the duty of pltfs. to bring it forward 
& present It to the judge. — Northern 
Electric & Manufacturing Co. v. 
Winnipeg (1913), 24 W. L. R. 547 ; 4 
W. W. R. 221 ; 10 D. L. R. 489.— CAN. 


k. Onus on defendant.] — Jurisdic- 
tion under G. L. P. Act, 1865 (No. 274), 
s. 266, to stay proceedings where there 
has beon an agreement to refer is dis- 
cretionary ; before exorcising it the 
ct. must be satisfied (1) that no sufficient 
reason exists why the matters in dispute 
should not be referred, & (2) that deft, 
is willing to ooncur in all acts necessary 
for the arbn. The burden of satisfying 
the ct. upon these points rests upon 
deft. — Thomson v. Tasmanian Fire 
Insurance Co. (1885), 11 V. L. It. 54.— 
AUS. 

l. Matter better decided otherwise.] — 
Upon a special case stated by an arbi- 
trator the ct. refused to stay proceedings 
on condition of deft, restoring the 
machinery, etc., taken by him, & held 
to be fixtures, because It was not a case 
in which they could properly take that 
course. — Gooderiiam v. Denholm 
(1859), 18 U. C. R. 203, 214.— CAN. 

m. .] — The ot. will not stay an 

action when it is of opinion that in the 
exercise of its judicial discretion It 
ought not to refer the matters in dispute 
to arbn. — Workman v . Belfasi 1 Har- 
bour COMUS., [1899J 2 I. R. 234. — IR. 


n. Where arbitration would involve 
indefinite delay .] — In Mar., 1914, pltf. 
had contracted with the agents in 
Hong Kong of the Norddeutcher Lloyd 
for a return passage to England. On 
payment of the fare ho receivod a 
passago ticket to England, & also an 
order for a return passage. He was 
unable to procuro a return passage from 
the oo., owing to the outbreak of war, 
& eventually returned by another line, 
& sued defts. as liquidator j of tho oo. 
under tho Alion Enemies (Winding Up) 
Ordinance, 1914, for damages for 
breach of contract. Defts. took out a 
, summons under s. 541 of the Code for 
! a stay of proceedings, on the ground 
that tho mattor in dispute should bo 
submitted to arbn., under a clause in 
the conditions on tho tiokot as follows : 

; “ This oontract should bo construed & 

! the rights of the parties thereunder 
determined in Bremen according to tho 
laws of Germany”: — Held: tho indefi- 
nite delay, owing to the existence of 
the war, which would attend any 
attempt to arbitrate was in itself 
sufficient reason for the ct. declining to 
grant stay. — Berwick v. Lowe, Bing- 
ham 8c Matthews (1916), 11 Hong 
Kong L. R. 97.— HONG KONG. 
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with arbn. On an application by defts. for an 
order that the action be stayed under s. 4 of the 
Act of 1889, the judge refused to make the order : — 
Held : as the question between the parties was 
whether the contracts were alive or dead, it was 
in the judge’s discretion to say that it was not a 
proper question to be submitted to arbn. — Grey 
& Co. v. Tolme & Runge (1914), 31 T. L. R. 137 ; 
69 Sol. Jo. 218, C. A. 

Annotations: — Reid. Smith, Coney & Barrett v. Beoker, 

Gray, [1916] 2 Ch. 86, C. A. Mentd. Jager v. Tolme & 

Bunge 6c London Produoe Clearing House, [19161 IK. B. 

939, O. A. 

344. Act of 1889, s. 4, permissive only.] — A con- 
tractor brought an action to recover the price of 
certain works constructed for a local authority 
under a contract, which provided for the reference 
of disputes thereunder to the engineer of the local 
authority, &, in answer to a summons to stay 
proceedings under the above sect., challenged the 
conduct of the engineer in relation to the works, 
the question in dispute being whether the engineer 
had not precluded himself by his own admissions 
from asserting that the works had not been com- 
pleted to his satisfaction & that the period of 
maintenance had not expired : — Field : the ct., 
in the exercise of the jurisdiction conferred upon 
it by the above Act, would refuse to order the 
action to be stayed, because the above sect, was 
permissive only, & though the evidence failed to 
show that the engineer had unlitted himself to 
act as arbitrator, yet the fact that one judge of 
the Gt. of Appeal was not “ satisfied that there was 
no sufficient reason why the matter should not be 
referred ” was a ground upon Which another judge 
of co-ordinate jurisdiction could concur in the view 
that an absence of a sufficient reason was not 
shown. — Freeman & Sons v. Chester Rural 
District Council, [1911] 1 K. B. 783 ; 80 L. J. 
K. B. 695 ; 104 L. T. 368 ; 75 J. P. 132, C. A. 

Annotation: — Retd, Alrd (J.) v. Bristol Corpn. (1913), 77 

J. P. 209, H. L. 

345. Court will not overrule discretion.] — When a 
judge under s. 4 of the Act of 1889 has refused to 
stay proceedings in an action & has exercised his 
discretion judicially, his decision will not bo 
overruled. 

On an application to stay an action on a policy 
of insurance the judge refused an order on the 
grounds (1) the clause as to costs was unfair & 
oppressive, as pltf. had to pay half the costs in 
any event ; (2) the case raised difficult questions 
of law : — Held : the first ground was not good, as 
pltf. had agreed to the terms of the policy & was 
not asking for a rectification, but the second ground 
was good & the ct. would not overrule the dis- 
cretion of the county ct. judge. — Clough v. 
County Live Stock Insurance Assocn., Ltd. 
(1916), 85 L. J. K. B. 1185 ; 32 T. L. R. 520 ; 00 
Sol. Jo. 642 ; W. G. & Ins. Rep. 373. 

346. Power of court on application —Appointment 
of receiver — Liberty to apply.]— An agreement, 
having reference to a ship, which S. & Co. had 
undertaken to build for a co., contained a clause 
providing that all matters in dispute should be 
settled by arbn. The co. alleged that the ship was 
not properly constructed in accordance with the 
agreement, it having boen, in fact, refused any 
classification at Lloyd’s. They commenced an 


action against S. & Co. & W. & Co., who were 
assignees of S. & Co., claiming a lien upon the ship 
for sums which they had paid, repayment of such 
sums, the appointment of a receiver, & an in 
junction. A motion was made on behalf of S. & 
Co. & W. & Oo. that all proceedings in the action 
might bo stayed, & the matters in dispute referred 
to arbn. There was a counter-motion of the co, 
for a receiver, & they contended that, as it was 
necessary to appoint a receiver, no order could be 
made on the other motion : — Held : the ct. had 
powor to appoint a receiver & to send all the rest 
of the action to be determined by arbn., & to stay 
all further proceedings, except for the purpose of 
carrying out the order for a receiver, with general 
liberty to apply, so as to enable the parties to make 
any necossary application pending the arbn. — 
COMPAGNIE DU SENEGAL ET DE LA C&TE OCCtDEN- 
TALE D’AFRIQUE V. SMITH & Co. & WOODS & Co. 
(1883), 53 L. J. Ch. 166 ; 49 L. T. 527 ; 32 W. R. 
111. 

Annotation : — Folld. Pini v. Roncoront, [1892] I Oil. 033. 

347. Form of order— Liberty to apply.] — A stay 
of proceedings in order to send the matter to arbn. 
should, in a suitable case, reserve liberty to apply, 
& then if the arbitrator consider that something is 
being done which ought not to be done, an injunc- 
tion can be granted. — Brighton Marine Palace 
& Pier, Ltd. v. Woodhouse, [1893] 2 Ch. 486 ; 
62 L. J. Ch. 697 ; 68 L. T. 669 ; 41 W. R. 488 ; 
37 Sol. Jo. 424 ; 3 R. 565. 

Annotations: — Mentd. Ives & Barkor v. Willans, [1891] 

1 Ch. 08 ; Bartlett v. Ford’s Hotel Co., [1895] 1 Q. B. 

850, C. A. ; Zalinoff v. Hammond, 118981 2 Cli. 92. 

348. Costs — Receiver.] — By articles of 

partnership between pltf. & defts. it was provided 
that “ all matters in difference in relation to the 
partnership affairs ” should bo referred to arbn. 
Disputes arose between the partners of such a 
character as to render the continuance of the 
partnership difficult, & au action was brought for 
the dissolution of the partnership. Defts. moved 
for a stay of proceedings & reference to arbn., & 
pltf. moved for the appointment of a receiver 
Held : (1) an order should be made for a stay of 
proceedings till further order, the costs of the 
application to bexsosts in the action, & the costs 
ol the action to be in the discretion of, & dealt with 
by, the arbitrators, in the foim in Vaiodrey v. 
Simpson , No. 380, post ; (2) the order would be 
expressed to be without prejudice to the motion 
for a receiver. — Machin v. Bennett, L1900] W. N. 
146. 

349. Power to appoint receiver & stay.] — Articles 
of partnership provided that all difficulties that 
might arise between the partners or their re- 
presentatives during the partnership or at its 
dissolution should bo settled by arbn. Pltf. 
brought an action for dissolution, & moved for the 
appointment of a receiver & manager. Deft, moved 
for an order under s. 4 of the Act of 1889, stay- 
ing all proceedings in the action, on the ground that 
the parties had agreed to refer all matters in dis- 
pute to arbn. : — Held : the ct. had jurisdiction to 
appoint a receiver, & could by the same order, 
with a view to a reference to arbn., stay all pro- 
ceedings in the action except for the purpose of 
carrying out the order for a receiver. — -P ini v. 


345 i. Court will not overrule dis - when the oo. would nob underbake nob sontatives ot a deceased parbnor to 
cretion.] — The ot. will not interfere with to raise the question of fraud, 6c there have the survivor’s aooount an applioa- 
the discretion of the ot. of first instance was a question as to whether the award tion was made for a stay, on the ground 
in refusing to grant an order under was, in law, a condition prooedent. that the partnership articles provided 
C. L. P. (Ir.) Act, 1856, s. 14, staying — Wilson v. National Live Stook for arbn. Held : a stay should bo 
proceedings in an action against an Insurance Go., Ltd. (1914), 48 I. L. T. granted subject to pltfs. ’ right at any 
insurance co., on the grouud tint the 77. — -IR. time to apply for the appointment of a 

matter should by an arbn. clause in the receiver or for an injunction. — ’Roy at, 

policy be referred 6c an award obtained 347 i , Form of order — Liberty to apply.] Trust Oo. v. Millioan (1905), 6 
as a condition precedent to [lability, — In an action by the personal repre- O. W. R. 470 ; 10 O. L. R. 456. — CAN. 
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Sect. 10. — Stay of proceedings: Sub-sects. 5 <& 6 , 

A- B. c fr C. 1 

Roncoroni, [1892] 1 Ch. 633 ; 61 L. J. Ch. 218 ; 
66 L. T. 256 ; 40 W. B. 297 ; 36 Sol. Jo. 254. 
Annotation : — Distd. Jack v . Bell (1892), 36 Sol. Jo. 760. 

360. .] — A partnership deed provided that 

if, during the partnership or at any time afterwards, 
any difference should arise between the partners 
or their exors. or administrators in regard to the 
construction of any of the articles or to anything 
to be made or done in pursuance thereof, or to any 
other matter relating to the partnership affairs, 
such difference should be referred to arbitrators & 
an umpire, & such reference should be deemed an 
arbn. within C.L.P. Act, 1854, & be subject to the 
provisions as to arbn. contained in the Act. In an 
action for a declaration that the partnership should 
be dissolved, for accounts, for a receiver & manager, 
for damages Sc for an injunction, pltf. moved for 
the appointment of a receiver & an injunction, Sc 
deft, moved for a stay of proceedings under the 
arbn. clause : — Held : ( 1 ) by consent, there would 
be judgment for a dissolution, with the usual 
reference to chambers for the appointment of a 
receiver & manager pending the winding-up ; 
( 2 ) an injunction should be granted Sc a stay 
ordered, so far as was necessary, of all proceedings in 
the action, so that all matters might be referred to 
arbn., with liberty to ax ply upon the completion 
of the arbn., the costs of the motions to be costs in 
the action & all to be reserved. — Halsey v . 
Windham, [1882] W. N. 108. 

Annotation: — Folld. Compagnio du Senegal v. Wood (1883), 

53 L. J. Ch. 166. 

351 . .] — An action was brought for the 

winding-up of a partnership carried on under 
articles, which contained the usual arbn. clause. 
Pltf. moved for the appointment of a receiver Sc 
manager & for an injunction. Deft, had a cross- 
motion for a stay of the action pending a reference 
to arbn. The case alleged against deft, was that 
he had absented himself from the business & had 
generally misconducted himself as partner : — 
Held: (1) a receiver should be appointed; (2) a 
stay of proceedings should be refused, as it was not 
a convenient course in the present case that a 
receiver should be appointed Sc a reference to arbn. 
ordered at the same time. — Jack v . Bell (1892), 
36 Sol. Jo. 760. 

362. Provision for costs — Power to add.] — An 

order was made at chambers under 0. L. P. Act, 
1864, s. 11, staying proceedings in an action 
brought on a contract containing an agreement to 
refer disputes arising thereunder. The order 
made no provision as to the costs of the action. 
The matter in dispute being afterwards referred to 
arbn., an award was made in favour of pltfs. : — 
Held: there was jurisdiction under the above 
sect., after the award had been made, to make an 
order varying the terms of the original order by 
directing that deft, should pay the costs of the 
action. — B ustros v. Lenders (1871), L. B. 6 C. P. 
269 ; 40 L. J. C. P. 193 ; 24 L. T. 472 ; 19 W. K. 
767. 


Sub-sect. 6. — Grounds for refusing or grant- 
ing Stay. 

A. No Defence to Action. 

363. Where party applying admits he has no 
defence to action.] — By a charterparty, it was 
agreed that the charterers should insure the vessel, 
Sc that the policies should be delivered to & be the 


property of the owners ; & the charterparty con- 
tained a stipulation that “ any question or diffi- 
culty which might thereafter arise out of that 
charterparty should be decided by arbn.,” in a 
manner pointed out. An action having been 
brought fjy the owners against the charterers for 
refusing to deliver them the policies, against which 
action it was admitted that there was no defence : 
— Held : not a case for the application of tho 
C. L. P. Act, 1864, s. 11 . — Lury v. Pearson (1867), 
1 0. B. N. S. 639 ; 140 E. R. 263. 

B. Allegations of Fraud. 

364. Discretion — Sale of goods — Bong fide allega- 
tion.] — By a contract for the sale of a cargo of 
linseed cake (paid for on receipt of the shipping 
documents), it was provided that any dispute as 
to quality, or as regards any question arising out 
of the contract, should be settled by arbn. in the 
usual manner, & that the contract should not be 
void on that account. An action having been 
brought by the buyers to recover back the money 
paid, on the ground that the cargo was not of the 
description represented, but a mere spurious imita- 
tion of linseed cake, it was doubted whether the 
case was one in which the ct. had power to stay 
the proceedings under C. L. P. Act, 1854, s. 11, 
with a view to compel a reference : — Held : there 
being a bond fide suggestion of fraud, the case was 
not one in which the ct. would in the exercise of 
their discretion enforce the reference. — W allis r. 
Hirsch (1856), 1 C. B. N. S. 316 ; 26 L. J. C. P. 
72 ; 28 L. T. O. S. 159 ; 140 E. B. 131. 

Annotations : — Distd. Hirsch t\ Im Thurn (1858), 4 C. B. 

N. S. 569. Consd. Alexander v. Mendl (1870), 22 L. T. 

609. Distd. West London Dairy Soc. r. Abbott (1881), 

44 L. T. 376. Consd. Minifle v. Railway Passengers Asset*. 

(1881), 44 L. T. 552. Distd. Fox v. Railway Passengers 

Asscc. (1885), 52 L. T. 549. Reid. Lury v. Pearson (1857), 

1 C. B. N. S. 639. 

355 , Charge made by applicant for stay.] — 

Partnership articles between A. Sc B. provided 
that, if the business should not be conducted to 
the satisfaction of B., he should have power to 
give notice to A. to determine the partnership ; 
the articles also contained an arbn. clause providing 
that any differences in relation to the partnership 
should be referred to arbn. B. having given notice 
to A. for the partnership to be determined, A. 
brought an action against B. alleging various 
charges of fraud, & claiming that tho notice should 
be declared void, Sc that B. should be restrained 
from announcing the dissolution of the partner- 
ship, whereupon B. moved that the matters in 
question should be referred to arbn. : — Held : A. 
having failed to establish a primd facie case of 
fraud, the matters in question should be referred 
to arbn. according to the articles. 

In a case where fraud is charged, the ct. will in 
general refuse to send the dispute to arbn. if the 
party charged with the fraud desires a public 
inquiry. But where the objection to arbn. is by 
the party charging the fraud, the ct. will not 
necessarily acceae to it, & will never do so unless 
a primd facie case of fraud is proved. — Russell v. 
Russell (1880), 14 Ch. D. 471 ; 49 L. J. Ch. 268 ; 
42 L. T. 112. 

Annotations : — Apprvd. WalmBloy v. White (1892), 67 L. T. 

4 33, C. A. Refd. Miulfle v. Railway Passengers Assce. (1881), 
44 L- T. 552 ; Belfleld v. Bourne, [1894] 1 Ch. 621. Menra. 
Vawdrey v. Simpson, [1896] 1 Cb. 166; Lapointe v. 
L'Assocn. de Bienfaisance, [1906] A. C. 535, P. 0. ; Green 
v. Howell, [1910] 1 Ch. 495, C. A. ; Kelly r. National Soc. 
of Printers (1915), 113 L. T- 1055, O. A.; Cassel v. Inglis, 
[1916] 2 Ch. 211. 

350 . Partnership — Power of expulsion.] — 

Articles of partnership provided that a partner 


PART I. SECT. 10, SUB-SECT. 6.— B. 

356 i. Discretion Partnership .] 
Where parties had agreed to refer any 
future difference that might arise under 


a partnership between them to arbn., Sc contained allegations of fraud. — White 
one filed a bill for an account, injunc- v. Kirby (1869), 2 Cb. Ch. 414. — CAN. 
lion, Sc receiver, proceedings were 

stayed under C. L. P. Act, though an an* 856 ii. Misappropriation,'. 

swer had been filed in the suit, Sc the bill 1 —Partnership articles provided that any 
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might be expelled for breach of certain acts therein 
specified, & that, if any question should arise 
whether a case had happened to authorise the 
exercise of this power, such question should be 
referred to arbn. Defts. served a notice on plt-f. 
to determine the partnership on the ground that 
he had committed a breach witliin the expulsion 
clause, but gave no details of the particular act 
complained of. Plt-f. thereupon brought an action 
to restrain defts. from acting on this notice, & 
defts. moved to stay proceedings & refer all 
matters in dispute to arbn. : — Held : (1) the pre- 
liminary question, whether or not the notice of 
expulsion was valid, was one more suitable for 
decision by the ct. than by an arbitrator ; (2) as 
there was a suggestion of a fraudulent exercise of 
the power of expulsion, the ct., in the exercise of its 
discretion, ought not to stay proceedings & enforce 
a reference. — Barnes v. Youngs, [1898] 1 Ch. 414; 
07 L. J. Oh. 263 ; 46 W. R, 332 ; 42 Sol. Jo. 269. 
Annotation : — Dbtd. Green v. Howell, [1910] 1 Oh. 495, C. A. 

357. Allegations must be relevant & 

material.] — Whore the parties to a deed or instru- 
ment in writing agree to refer differences to arbn., 
<fe one of them brings an action against the other, 
the ct. will stay proceedings in the action & will 
not allow the action to proceed upon a mere sug- 
gestion of fraud against deft., but will require it 
to appear that pltf. means to rely upon some 
matter of fraud relevant material to the issue. — 
iiiRscu r. Im Tiiukn (Tiiukm) (1858), 4 C. B. N. 8. 
569 : 27 L. J. V. P. 251 ; 31 L. T. O. 8. 201 : 4 
Jur. N. 8. 587 6 W. R. 605 ; 110 E. R. 1211. 

Annotation -Reid. Miniflo r. Railway Passengers Assce. 

(1881), 44 L. T. 552. 

358. -.J — -Pltf. entered into a, written 

contract with defts. for the purchase of a cargo of 
wheat. The contract contained a clause, “ should 
any dispute arise, the contract not; to be. void, it* 
being agreed by buyers & sellers to leave same to 
be settled by two London corn factors, respectively 
chosen with power to call an umpire, whose decision 
is to be final. 5 7 Pltf. brought an action to recover 
his deposit on the ground of misdescription of the 
subject-matter of the contract, & applied to set 
aside the nomination of an arbitrator by defts. 
Some imputations of fraud in pltf. 7 s conduct wore 
made by defts., but were denied by pltf. : — Held : 
the words of the contract were large enough to 
make these mat ters of difference, the settlement of 
which should he enforced bv arbn. under C. L. I*. 
Act, 1851, s. 11. 

The existence of a claim for relief in equity is 
a, strong reason for sending a case to arbitrators, 
since they form a ct. of equity for the determina- 
tion of all matters in difference, as well as a ct. of 
law for the interpretation A settlement- of the con- 
tract. — Alexander v. Menpl (1870), 22 L. T. 609. 

359. — •.] — A policy of life insurance contained 

a condition to the effect that all disputes should, 
if the co., or the assured, or his legal representa- 
tives required it, be referred to arbn. in the manner 
specified in Railway Passengers Assurance Co.’s 


Act, 1864. By s. 33 the ct. or a judge was em- 
powered to order a stay of any proceedings con- 
trary to the Act. In an action on the policy, in 
which it appeared that the only issue to be tried 
was whether the death of M. was caused by acci- 
dent or by natural causes ; — Held : defts., in the 
absence of any suggestion of fraud, were entitled 
to a stay of proceedings under s. 33, notwithstand- 
ing the fact that the issue & the evidence in support 
of it might bear upon the conduct of M. & of tnose 
who attended him, & so might involve a question 
similar to that of fraud or no fraud. — Minifie v. 
Railway Passengers Assurance Co. (1881), 44 
L. T. 552. 

Annotation: — Distd. Trainor v. Phoenix Fire Insce. (1891), 

8 T. L. It. 37. 

C. Arbitrator disqualified . 

Who may be appointed arbitrator.] — See Part II., 
Sect. 1, Sub -sect. 1, post. 

Bias of arbitrator — As ground for restraint of 
arbitration .] — See Nos. 424, 425, post . 

As ground for leave to revoke submission.] 

— See Nos. 515 — 517, post. 

— — As ground for removal of arbitrator .] — See 
Part II., Sect. 2, Sub-sect. 3, post. 

As ground for setting aside award .] — See 

Part. IV., Sect. 16, Sub-sect. 2, B., post* 

As defence to proceedings to enforce award.) 

— See Part IV., Sect. 19, Sub-sects. 2, B. (b), 3, B., 
5, E., post 

360. Clerk of one party.] — A contractor brought 
an action on an agreement between a local board 
& himself which contained a clause that any dis- 
pute between them should be referred to the 
decision of the clerk of the board. The board 
applied for a stay of proceedings. The judge at 
chambers declined to stay proceedings, on the 
ground that the fact that the reference was to the 
clerk of one of the parties was a “ sufficient cause ” 
against a reference : — Held : a reference ought to 
take place, though not to the clerk, &- the case 
must stand over until the parties could agree as 
to a referee or again applied to the ct. — Piokthall 
v. Merthyr Tydvil Local Board (1886), 2 
T. L. R. 805. 

361. Surveyor of qne party.] — Contracts with the 
Manchester Corpn. contained clauses referring dis- 
putes to the city surveyor, who had general charge 
of the work. The contractor brought an action 
for sums alleged to be due under the contracts & 
lor extras, & the determination of the claims raised 

a ucst-ions as to the correctness of the surveyor’s 
irections. On an application by the corpn. for 
a stay of the action : — Held : (1) inasmuch as the 
surveyor’s professional capacity was to some extent 
at stake, & the temptation to decide in support of his 
own view would be great, he must be treated as an 
unsuitable person to decide the matter ; (2 ) this was 
a sufficient reason why the matter should not be 
referred ; (3) a stay should be refused. — Nutt all 
v. Manchester Corpn. (1892), 8 T. L. R. 513. 

Annotations .’---Expld. Jackson v. Barry Ry. Co. (1893? 
1 Ch. 238, C. A. Consd. lie Donkin & Leeds & Liverpool 


difference between the partners should 
be forthwith referred. Pltf. brought an 
action for dissolution of the partnersldp, 
alleging that deft, had misappro- 
priated partnership moneys, & other- 
wise acted contrary to the partnersldp 
articles : — Held : a stay must be refused. 
“-Latimer v. Dumioan (1910), 

L« T. 

O Fire loss — Wilfully 

verated claim ..} — A policy was condi- 
tioned that the assured should furnish 
an account of the loss, & should, if 
required, prove the account, that. If 
any difference should arise, same should 
be submitted to arbn., & that, if a 
fraudulent claim were made, the policy 

j, — VOL. II* 


should bo void. Goods having been 
burned, the assured informod the 
assurers of the fire, & furnished his 
estimate of loss, but was not required 
to prove samo. The premises wore 
examined on behalf of the assurers 
twenty-three days after the fire. An 
notion was threatened & further corre- 
spondence took plaee. After writ issued 
defts. offered a sum less than that 
claimed, & for the first time suggested 
arbn. Defts. having applied that the 
proceedings be stayed under C. L. P. 
Amendment Act (Ireland), 1856, s. 14 : 
— Held : the motion should not be 
granted. If it were intended by appots. 
to raise a question of fraud by reason of 
a wilfully exaggerated claim, the action 


should not be stayed. — Dooley v. 
London Assurance (1872), 6 I. L. T. 
31.— IR. 

p. Dispute within submission,}— 

Semble : although a dispute may be 
within the terms of a submission, yet 
if it involves the charge of fraud against 
one of the parties the ct. may refuse to 
stay proceedings. — Carmichael v. J ohn - 
STON (1899), 17 N. Z. L. R. 565.— N.Z. 

q. Action based upon fraud .} — 

On a motion to stay an action the ct. 
will refuse to grant same, when it is of 
opinion that a cause of action based upon 
fraud actual or constructive is bond Met 
sued upon. — Workman*. Belfast Har- 
bour COMRS., [1899] 2 I. R. 234.— IR. 
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Arbitration. 


Sect . 10. — Stay of proceedings : Sub-sect. 6, C., 
D. & E . 1 

Canal Proprietors (1893), Hudson, Bldg:. Contracts, 
4th ed., Vol. II., p. 239 ; Eckersley v. Mersey Docks & 
Harbour Board, 11894] 2 Q. 13. 667, C. A. 

362. Servant of one party.] — The rule which 
applies to a judge or other person holding judicial 
of! ice, namely, that he ought not to hear cases in 
which he might be suspected of a bias in favour of 
one of the parties, does not apply to an arbitrator, 
named in a contract, to whom both the parties 
have agreed t-o refer disputes which may arise 
between them under it. In order to justify the ct. 
in saying that such an arbitrator is disqualified 
from acting, circumstances must be shown to 
exist which establish at least a probability that 
he will in fact be biassed in favour of one of the 
parties in giving his decision. 

Where, however, in a contract for the execution 
of works, the arbitrator selected by the parties is 
the servant of one of them, he is not disqualified 
by the mere fact that under the terms of the sub- 
mission he may have to decide disputes involving 
the question whether he has himself acted with 
due skill A- competence in advising his employers 
ill respect of the carrying out of the contract. — 
Eckersley v. Mer-sey Docks & Harbour Hoard, 
[1894] 2 Q. H. 007 ; 71 L. T. BOS ; 9 JL 827, <!. A. 

Annotations : — Apld. Bright r. River Pluto Construction Co., 
11900] 2 Ch. 835. Held. Ives & Barker v. WJllaus, |1H94| 
2 Oh. 478, 0. A. ; Alrd (John) r. Bristol Corpn., Bristol 
Corpu. r. Aird (John) (1913), 77 J. 1*. 209, H. L. 

363. Engineer of one party.]— An arbn. clause 
referring disputes to the engineer of one party 
cannot he disregarded on the ground that the engi- 
neer is in substance a judge in his own case, unless 
there is sufficient reason to suspect that he will 
act unfairly.* -Ives & Barker r. Willans, [1894] 
2 Oh. 478 ; OB L. J. Oh. 521 ; 70 L. T. 074 ; 42 
W. K. 4SB ; 10 T. L. K. 4B9 ; 38 Sol. Jo. 417 ; 
7 It. 243, C. A. 

Annotations Distd. Bartlett v. Ford's Hotel Co., [1895] 

I Q. B. 850, O. A. Expld. Blackwell r. Derby Corpn. 
(1909), 75 J. 1*. 129, C. A. Distd. Bristol Corpn. v. Aird (J.), 
[19131 A. C. 241, H. L. ; Parker, Gaines r. Turpin, 
11918] 1 K. B. 358. Refd. Zulinoff r. Ilammomi, (1898] 

II Ch. 92 ; Freeman v. Chester R. D. C„ (1911] 1 K. B. 
783, C. A. 

364. * The parties to a building contract 

agreed to refer disputes to 11., the engineer of 
deft s. The engineer wrote to pltfs. saying their 
claims were outrageous, & pltfs. alleged that lie 
had incapacitated himself from act ing as arbitrator 
by reason of bias, & brought an act ion : — Held ; 
(1) there was no reason why the agreed arbitrator 
should not adjudicate in a fair manner between 
the part ies merely because he had given the opinion 
above stated ; (2) the action must be stayed. — 
Cross v. Leeds Corpn. (1902), Hudson, Bldg. Con- 
tracts, 4th ed., Vol. II., p. 339, C. A. 

Annotation Expld. Black woll v. Derby Corpn. (1909), 
75 J. P. 129, C. A. 

365. .] — Where, subsequent to the signing 

of a contract for works between a local authority 
& a contractor, under which the engineer of the 
local authority is to be arbitrator, there are allega- 
tions of unreasonable conduct on the part of the 
arbitrator, & that is the real dispute between the 
parties, there is sufficient reason within the Act of 


1889, s. 4, why the matter should not be referred 
to him ; but it is not sufficient that the arbitrator 
is the engmeer of one party, since the contractor 
has made it a part of his contract that he shall not 
have an impartial arbitrator. — B lackwell (R. W.) 
& Co., Ltd. v . Derby Corpn. (1909), 75 J. P. 129, 
C. A. 

Annotations : — Expld. Freeman v. Chester R. D. C., [1911] 

1 K. B. 783, C. A. ; Aird (John) v. Bristol Corpn., Bristol 

Corpn. t*. Aird (John) (1913), 77 J. P. 209, H. L. 

366. .] — Pltfs., contractors, sued defts. for 

large sums alleged to be due to them under a 
contract for the construction of sewers. The 
contract contained an arbn. clause in the widest 
possible terms, referring all disputes under the 
contract to the engineer. Defts. alleged that the 
works had not been completed to the satisfaction 
of the engineer, & lie had not given a certificate to 
t hat effect as provided by the contract, & that they 
had called on pltfs. to make good certain work 
which was defective. Pltfs. alleged that the works 
were constructed under the supervision of the 
engineer, &had been passed by him as sat isfactory, 
that in ceitain correspondence he had admitted 
that the period of maintenance had expired, & that 
he had expressed a concluded opinion that- the 
work as to which the dispute arose was defective. 
The engineer denied these allegations. On a sum- 
mons by defts. to stay the proceedings - Held : 
the action ought to be allowed to proceed because, 
since the conduct of t he engineer was challenged 
in the action, his cross-examination was essential 
to the determination of the question between the 
parties. — F reeman & Sons v. Chester Rural 
District Council, [1911] 1 K. B. 783 ; 80 L. J. 
K. B. 095 ; 104 L. T. 308 ; 75 J. P. 132, C. A. 

Annotation : — Expld. Aird tr. Bristol Corpn. (1912), 28 

T. L. R. 278, C. A. 

367. .] — -Where a contractor executes works 

under a contract containing a provision for the 
reference of disputes to the engineer of the other 
party t-o the contract, A upon the settlement of 
the final account there arises a bond fide dispute 
of a substantial character between the contractor 
& the engineer involving a probable conflict of 
evidence between them, the fact that the engineer, 
without- any fault of his own, must necessarily be 
placed in the position of judge A witness is a 
sufficient, reason why the matter should not be 
referred in accordance with the contract-, & the ct. 
will refuse to stay an action by the contractor for 
payment of the account. — B ristol ( -orrn. v. Aird 
(John) A Co., [1913] A. C. 241 ; 82 L. J. K. B. 
984 ; 108 L. T. 434 ; 77 J. P. 209 ; 29 T. L. K. 
300, [I. L. 

368. Lloyd’s committee acting In dual capacity.] 

— The masters of two steamships entered into an 
agreement for salvage services to be performed to 
a third steamship for a lixed sum, & in the event 
of any dispute arising as to the adequacy or other- 
wise of such sum the remuneration was to be fixed 
by the Committee of Lloyd’s ; it was also pro- 
vided that the Committee might, itself object to 
the sum named in the agreement. The owners of 
the salving steamers instituted salvage actions in 
the Admlty. Ct.. whereupon defts. applied to have 
the actions stayed: — Held: the fact that the 
Committee of Lloyd’s were to be the arbitrators, 


PART I. SECT. 10, SUB SECT. 6.— C. 

362 i. Servant of one party — Arbitrator 
becoming.] — T. entered into a contract 
to act- as agent for D. Tho contract 
contained an agreement to refer to 
arbitrators “ any question or dispute 
arising an to the meaning or carrying 
out of tbcHe presents.” T. having 
determined his agency, D. appointed 
T.’h arbitrator to the vacaney with T.’h 
knowledge & assent. T. instituted pro- 


ceedings to recover certain sums duo 
on commission & for money paid. On 
motion by D. to stay proceedings & to 
compel T. to have resort, to the arbi- 
trators : — Held : in the altered relations 
of T.’h arbitrator to P,, it would be in- 
equitable to suspend T.’s right of action 
or to compel him to have resort to the 
referees named. — Thompson v. Dawson 
& Co. (1893), 27 I. L. T. U4.—IR. 

363 i. Engineer of one party.] — A 


clause in a contract provided that, 
any dispute as to the meaning of the 
agreement-, etc., should be referred to 
the engineer. v A dispute arising, the con - 
tractor brought action : — Held : although 
the engineer had expressed his views, yet, 
as lie swore that he would give pltf.’s 
contention fair consideration should the 
matter come before him aB arbitrator, 
the action must be stayed, — S herwood 
r. Balch (1898), 30 (). R. 1.— CAN. 
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& also had the right to send the matter to arbn., 
was a good ground for refusing to stay the action. 
—The City op Calcutta (1898), 79 L. T. 517 ; 
15 T. L. R. 108 ; 8 Asp. M. L. C. 442, C. A. 


D. Question of Law submitted . 

369. Only question one of law.] — To an applica- 
tion for a stay of proceedings under C. L. P. Act, 
1854, s. 11, on the ground that the instrument 
upon which the action was brought contained a 
stipulation that if any difference should arise 
between the parties, either in principle or detail,” 
the same should be referred to arbn. : — Held : it 
was no answer that the difference was one of law 
as to the construction of the instrument. — Ran- 
degger v. Holmes (1860), L. R. 1 C. P. 679. 

Annotations : — Folld. MiniUo v. Railway Passengers Assoc. 
(1881), 44 L. T. 552, T). O. Mentd. Willosford v. Watson 
(1872), 42 L. J. Ch. 90; Selby v. Whitbread Co., [1917] 
1 K. J4. 730. 


370 . ,} — The rules of a marine insurance 

assocn. provided that disputes should be referred 
to arbn. : — Held : the assured was not bound to 
submit a legal point to the decision of arbn. before 
suing in equity. — Alexander v. Campbell (1872), 
41 L. ,1. Ch. 478 ; 27 L. T. 25 ; 1 Asp. M. L. C. 

N. S. 378 ; revsd. on another point, 27 L. T. 462, 

O. A. 

371 . .] — The exors. of A., a deceased part- 
ner, sued the surviving partners Ac the exors. of B., 
a partner who had survived A. but died after- 
wards, to recover payment of A.’s share in the 
partnership assets, according to the partnership 
deed. The deed contained an agreement to refer 
all disputes to arbn. A statement of claim had 
been delivered, but before delivering their defence 
defts., the exors. of B., took out a summons to 
stay proceedings in the action, pursuant to 0. L. P. 
Act, 1854, s. 11, on the ground of the agreement 
to refer to arbn. The only question was one of 
law as to the construction of the partnership deed ; 
— Held: (1) under the Act of 1889, s. 4, the ct. 
had a discretion whether to stay proceedings or 
not, & it would not exercise that discretion by 
staying proceedings in a case where the only 
question was one of law which, if sent to the arbi- 
trator, ought to he referred back by him to the ct. 
under s. 19 of the Act; (2) the summons should 
stand over until appets. had put in their statement 
of defence, in order that any party might then 
apply to have the question of law decided . — He 
Carlisle, Clegg v. Clegg (1890), 44 Ch. D. 200 ; 
59 L. ,1. Ch. 520 ; 62 L. T. 821 ; 38 W. R. 638. 


Annotation : 
C. A. 


Retd. Rowe v. Crossley (1912), 108 L. T. 11, 


372. Questions of law depending on numerous 
facts.] — 'PI If. ordered certain machinery from 
defts. under a contract which contained an arbn. 
clause, neither side to appear before the arbitrator 
by soir. or counsel. Pltf. brought an action {inter 
alia) for damages for negligence & breach of con- 
tract A for trespass in setting up & testing the 
machinery. Defts. moved to stay the proceedings ; 
— Held : (1) since the decision of the points of law 


involved depended on numerous facts, the matter 
should go to the arbitrator, who, if necessary, 
could state the facts in a special case ; (2) the 
action should be stayed as to the contract, but 
should go on as to the claim in trespass. — Rowe 
Brothers Ac Co., Ltd. r. Crossley Brothers, 
Ltd. (1912), 108 L. T. 1 L ; 57 Sol. Jo. 144, C. A. 

373. Questions of law inter alia.] — A life insur- 
ance policy provided that it should not cover death 
by war, & the policy contained an arbn. clause. 
The assured lost his life by an explosion which 
caused the loss of a battleship, Ac his extrix. brought 
an action on the policy against the insurance co. 
Defts. applied to have the action stayed. Pltf. 
contended that as serious questions of Law were 
involved, the case ought not to be sent to arbn. ; — 
Held : the ct. was not justified in refusing the 
application merely because there were important 
questions of law to be considered, Ac, os no suffi- 
cient reason had been shown why the contract to 
submit to arbn. should not be observed, the action 
must be stayed. — Lock v. Army, Navy Ac General 
Assurance Assocn., Ltd. (1915), 31 T. L. R. 297. 

374. Difficult questions of law.] — Clougii v. 
County Live Stock Insurance Assocn., Ltd., 
No. 345, ante. 

E. Subject-matter of Dispute. 

375. Existing differences.]- -By a memorandum it 
was agreed that ail matters in difference in relation 
to t he W. Railway between A. Ac B. Ac between A. 
Ac the W. Ry. Co., Ac also between C. Ac B. Ac be- 
tween C. Ac the W. Ry. Co., whether retrospective 
or prospective, present or future, should be referred 
to an arbitrator. This memorandum was signed 
by B. for himself, & also as agent for the co. A 
formal deed of reference was afterwards prepared 
Ac executed by B., but by none of the other parties ; 
— Held : assuming the agreement to be witliin 
C. L. P. Act, 1854, s. 11, at all events it was not 
one which the ct. ought in its discretion to enforce 
by staying the proceedings in an action brought 
by B. against A., in respect of a matter in dif- 
ference included within it. — Mahon v. Haddan 
(1859), 6 C. B. N. S. 526 ; 33 L. T. O. S. 163 ; 141 
E. R, 562. 

Annotation : —Folld. Randell v. Thompson (1876), 1 Q. B. D. 

748, U. A. 

376. Matters In "dispute not within submission.] — 

Articles of partnership between pltf. Ac other per- 
sons for performing a contract contained an agree- 
ment that any dispute between the partners should 
be settled by arbn., but there was no agreement 
that the submission to arbn. might be made a rule 
of ct. One of the partners became a liquidating 
debtor Ac deft, was appointed his trustee, Ac he 
elected to carry on the contract. Deft, claimed 
to have purchased the shares of pltf. Ac other part- 
ners in the undertaking. Pltf. brought an action 
against deft, asking for an account of the partner- 
ship dealings. The main questions at issue were 
whether t he shares of the other partners were pur- 
chased on behalf of pltf. Ac deft, or of deft, alone, 
Ac whether deft, had purchased the share of pltf. 


PART I. SECT. 10, SUB-SECT. 6.— D. 

874 i. Difficult questions of law .] — On a 
motion to stay an action the ct. will not 
.stay same, where there aro serious 6c 
difficult questions of law involved not 
proper to be submitted to the deter- 
mination of an arbitrator. — Workman 
v. Belfast Harbour Comhs., 118993 
2 I. R. 234.— IR. 

874 ii. .1 — An agreement to refer 

disputes arising out of a contract does 
not entitle one of the parties to insist 
on an academic question of interpreta- 
tion of the contract, which could not bo 
brought before a ct. of law, being referred 


to arbn. — Transvaal Minks Labour 
C o., Lto. v. Robinson Group of Mines 
(lull), W. L. D. 191.— S. AF. 

PART I. SECT. 10, SUB-SECT. 6.— E. 

376 i. Matters in dispute not within 
submission .] — A deed of partnership 
provided that all matters in disputo 
should be referred to arbn. The partner- 
ship became dissolved by the marriage 
of A. A. hied a bill in Ch. against 14., 
who had persisted In carrying on the 
business, to wind tip 6c take account 
under the ct.., whereupon B. moved 
that the proceedings in the cause should 


bo stayod pursuant to C. L. P. Amend- 
ment Act (Ireland), 1856, 8. 14 : — 

Held : t he matters in dispute wore not 
within the arbn. clause. 6c the pro- 
ceedings should not be stayed. — 
Dennkhy v. Jolly (1875), 9 I. L. T. 3. — 
IR. 

376 ii. .] — In an action on a 

policy, defts. moved to stay the pro- 
ceedings, on the ground that the policy 
was subject to a condition that, it an y 
difference should arise In the adjust- 
ment of a loss, the amount to be paid 
should be submitted to arbn., 6c that 
the insured should not bo entitled to 

B B 2 
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382. Matter not within powers of arbitrator.] — 

Plfcf. entered into a contract, which contained an 
arbn. clause, to do certain sewerage & other works 
for defts. After the work had been commenced 
he sought a rescission of the contract & brought 
an action claiming ( inter alia) a declaration that 
the contract was void. Defts. took out a summons 
to stay the action on the ground that “ any ques- 
tion, dispute, or difference ” was to be settled by 
arbn. : — . Held : the issue raised by the action 
being with reference to a matter wholly outside the 
powers of the arbitrator to deal with was not 
within the submission to arbn. in the contract, & 
pltf. was entitled to proceed to trial to have that 
issue decided by the ct. — Monro (Munro) v . 
Bognor Urban District Council, L1915] 3 
K. B. 167 ; 84 L. J. K. B. 1001 ; 112 L. T. 969 ; 
79 J. P. 286; 59 Sol. Jo. 348; 13 L. G. It. 431, 
0. A. 


383. Matter within scope of arbitration.] — A 

mining lease contained a clause providing that if 
any dispute, question or difference should arise 
between the parties, “ touching these presents, or 
any clause, matter or thing herein contained, or the 
construction hereof, or the working of the mines, 
or any compensation or satisfaction to be paid or 
made, or any other thing to be done under the 
covenants by the lessees herein contained, or touch- 
ing the rights, duties & liabilities of either party 
in connection with the premises,” the matter in 
difference should be referred to two arbitrators, 
or their umpire, pursuant to, & so as in all respects 
to conform to the provisions in that behalf con- 
tained in C. L. P. Act, 1854. The lessors having 
Hied a bill to restrain the lessees from working 
adjoining mines by means of a shaft sunk on the 
lessors’ land, some of defts. applied to stay pro- 
ceedings in the suit-, & to refer the matter in dif- 
ference to arbn. under the above-mentioned clause : 
—Held: (1) the subject-matter of the suit was 
within the arbn. clause ; (2) it was not necessary 
for all defts. to join in the application to stay 
proceedings in the suit. — Willeseord r. Watson 
(1873), 8 Uh. App. 473 ; 42 L. J. Ch. 417 ; 28 L. T. 
428 ; 37 J. P. 548 ; 21 W. K. 350, L.C. & L.J J. 


Annotations : — Folld. Law v. Garrett (1878), 8 Oli. 1). 215, 
C\ A. Expld. Pierey v. Young (1870), 14 Ch. D. 200, O. A. 
Consd. Compagnie Du Senegal v. Woods (1888), 53 L. J. Oh. 
100; Lyon v. Johnson (1889), 40 Ch. D. 579. Refd. 
Flews v. Baker (1873), L. R. 16 - Eq. 504; (illicit v. 
Thornton (1875), L. R. 19 Eq. 599 ; Wado-Gery v. 
Morrison (1877), 37 L. T. 270 ; RusseU v. Russell (188U), 
14 Ch. D. 471 ; M Initio v. Railway Passengers Assco. 

S , 44 L. T. 552 ; De Ricci v. Do Ricci, (1801] P. 378 ; 

v. Crosslcy (1912), 108 L. T. 11, C. A. ; Hickman v. 
Kent or Ronmev Mareh Sheep-Breeders' Asbocu., 11915] 
1 Ch. 881. Mentd. Brighton Marine Palace & Pier Co. v. 
Woodhousc (1893), 02 L. J. Ch. 097. 

384. Claim for extras.] — A sewerage contract 
provided that no claim lor extras should be allowed 
.unless submitted to the engineers within a given 
time ; that, the engineers should be sole judges as 
to the method of carrying out the works the 


I materials to b 0 used in the construction thereof, 

i m ca ?° an y dispute arising at any time, 
whether during the progress of the works or after 
completion, a« to certain specified matters not 
including extras, & as to all other matters therein 
left to the decision of the engineers, their decision 
should be final & binding on all parties to the con- 
tract : — Held : a claim for extras was not within 
the scope of the arbn. clause, & an action by the 
contractor for the amount of the claim ought to 
be allowed to proceed. — Taylor v, Western Val- 
leys (Monmouthshire) Sewerage Board (191 1L 
75 J. P. 409, C. A. 

385. Claim for rectification.] — By a deed dated in 
1901, pltf. co. leased its undertaking, business 
& goodwill to M. Co. for a term of twenty-one 
years, subject to certain powers of determination 
& renewal therein mentioned. The deed con- 
tained a proviso giving an option to M. Co. 
<fe L. Co., or either of them, of purchasing the 
undertaking of pltf. co. The deed also contained 
an arbn. clause. In 1903 deft. co. was formed 
to take 'over the undertakings & assets of M. 
Co. & L. Co, Questions having arisen with refer- 
ence to the option to purchase given by the deed 
of 1901, pltf. co. brought an action claiming the 
decision of questions as to the construction of the 
option to purchase & also rectification of the lease. 
On a motion by deft, co., under the Act of 1889, 
that the proceedings in the action might be stayed : 
— Held : (1) the question as to rectification of the 
lease of 1 901 was not one which fell within 
the arbn. clauso ; (2 ) the question as to the con- 
struction of the option to purchase <fe rectification 
were so intimately connected that it was con- 
venient that they should be dealt with together 
by the ct. ; (3) the application to stay the pro- 
ceedings in the action must be refused. — Printing 
Machinery Oo., Ltd. v. Lt notype & Machinery, 
Ltd., [1912] 1 Oh. 566; 81 L. .1. Oh. 422 j 
106 L. T. 743 ; 2K T. L. K. 224 ; 56 Sol. Jo. 

27 L 

Claim for wrongful dismissal.] — Sec Nos. 148 — 
152, 307, ante. 

386. Partnership dispute— Power to award disso- 
lution.] — Where articles of partnership contain a 
clause referring all matters in difference between 
t he partners to afrbn., an arbitrator has power to 
decide whether or not the partnership shall be 
dissolved, <fe to award a dissolution, though the 
judge has full discretion to determine, on a motion 
to stay proceedings under the Act of 1889, s. 4, 
whether the matters in dispute shall be tried in 
the action or referred to arbn. — Vawdrky (V Au- 
drey) v. Stmpson, [1896] 1 Ch. 166 ; 65 L. J. Ch. 

369 ; 41 W. K. 123 ; 40 Sol. Jo. 98. 

Annotation: — Mentd. Machine. Bennett, [1900] W. N. 146. 
See , further, Partnership. 

Disputes between companies & their members.]— 

See Companies. 


383 i. Matter within scope of arbitra- 
tion.] — A contract provided ( inter alia) : 
“ Disputes (if any) to be Bottled by 
arbn.” Pltf. brought an action alleging 
that deft, had failed to deliver. Doft. 
applied to stay proceedings in tho action 
8c to refer tho matters in dispute to 
arbn. : — Held : the disputo was within 
the arbn. condition, & deft, was entitled 
to have the action stayed & tho matters 
in dispute referred to arbn. — Waddell 
8 c Sons, Ltd. v. Gollin 8c Co. Pro* 
prietauv, Ltd. (1912), 31 N. Z. L. R. 
1180.— -N.Z. 

383 ii. But inseverablu linked with 

other matters.] — If a claim falls within 
the terms of an agreement to submit 
to arbn., but it is joined with a number 
of other claims not so falling in such a 


; manner that the claims are not divisible, 
I tho ct. will refuse to refer the claim to 
arbn. — Transvaal Mines Labour Co., 
; Ltd. v. Robinson-Group of Mines 
(1911), W. L. D. 191.— S. AF. 

383 iii, — - Dispute arising out of 
, architect's certificate.] — A contract pro- 
1 vidod for payment on architect's eortifl- 
• cates 8c that tho architect’s decision 
should be Huai sub joe; t to arbn. as here- 
inafter provided, & made provision for 
the appointment of arbitrators. On 
, the completion of tho contract, defts. 
admitted their obligations except as to 
; 8512, 8c, in an action brought by pltf. 
to recover the balance, successfully 
contended before tho reforce iu cham- 
bers that the action should bo stayed 
under Arbn. Act, s. 0. On appeal ; — 


Held : the parties had by the contract 
provided a tribunal to decide disputes 
arising from the decisions or rulings of 
tho architect, 8c tho order of tho 
referee staying the action was right. — 
Gunn v. Hudson's Bay Co. (1915), 28 
W. L. R. 575 — CAN. 

a. Claim for trespass.] — A corpn 
onterod upon pltf ’s lands & took timber 
therefrom for road repairs. They did 
not obtain or apply for permission or 
give notice before entering, 6c pltf. 
brought an action for the trespass & 
conversion of the timber Held : it 
was not a case for arbn., & tho action 
should not be stayed pending an arbn., 
under Municipal Clauses Act. — Cook v. 
North Vancouver (1911), 18 W. L. R. 
349 ; 10 B. C. R. 129.— CAN, 
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Sect. 10. — Stay of proceedings: Sub- sect. 0, F. & G, ; 

Sub-sect. 7.] 

F . When Arbitration Clause only applies to Part 

of Dispute . 

387. Matters in dispute only partly within clause.] 

— A mining lease contained a clause for referring 
to arbn. all questions to arise between lessors A 
lessees “ relative to or concerning the indenture, 
or any covenant, clause, matter or thing therein 
contained.” After bill filed by the lessors, to 
compel the lessees to work the mine in a particular 
manner, notices to refer were served by the lessees. 
Upon motion to stay proceedings : — Held : (1 ) the 
case came within C. L. P. Act, 1854, s. 11, but the 
sect, gave the ct. a discretion ; (2) the ct. in its 
discretion refused to stay proceedings, on the 
ground that the notices to refer related to other 
matters besides those the subject of the suit, A 
that questions arose in the suit which did not come 
within the clause in the lease. — Wheatley r. 
Westminster Brymbo Coat. A Coke Co., Ltd. 
(1865), 2 Drew. & 8m. 847 ; 11 L. T. 728 ; 11 Jur. 
N. S. 232 ; 13 W. It. 400 ; 62 K. K. 653. 

Annotation CoDsd. Willesford v. Watson (1S71), L. R. 14 

Eq. 672. 

388. Isolated point — Main dispute incapable of 
reference.] — A partnership deed between P. & B. 
contained a clause providing for reference of all 
disputes A questions arising during or after the 
determination of the partnership, so that every 
such dispute or question should be so referred 
within forty days next after the same should arise. 
After the death of 1*. various questions arose 
between B. A the representatives of P. One only 
of these questions arose within forty days before 
the first demand for reference w r as made. An 
action for account having been brought by the 
representatives of P. against B., they moved for 
the appointment of an interim receiver A manager, 
on the ground that. B. had set 114) another shop on 
his own account, A induced the customers of the 
old shop to go to the new one, A had otherwise 
acted contrary to the interests of the partnership 
business, B. made a cross-motion for stay of pro- 
ceedings & reference of all questions to arbn. : — 
Held : the ct. would not, in the exercise of its 
discretion, order the reference to arbn. of an 
isolated question when the main points in dispute 
were incapable of arbn. — Y oung r. Buckett 
( 1882), 51 L. ,1. Oh. 504 ; 46 L. T. 266 ; 30 W. K. 
511. 

389. Disputes under lease & agreement — Former 
only containing arbitration clause.] — By a lease the 
lessor covenanted to supply the lessee with a 
certain quantity of w r ater per day. The lease con- 
tained a clause providing that "if any difference 
should arise bet ween the parties toucliing the lease 
or anything therein contained, or the construction 
thereof, or in any w r av connected w r ith the lease 
or the operation thereof, it should be referred to 
arbn. Some years afterwards, disputes having 
arisen between the parties as to the wrater supply, 


a written agreement was entered into binding the 
lessor to take certain steps with a view to securing 
a better supply, & in some points varying the 
rights of the lessee as to the supply. Afterwards 
the lessee commenced an action alleging that, the 
steps mentioned in the agreement had not been 
taken, & also alleging that the lessor had not sup- 
plied the stipulated quantity of water, A claiming 
an inquiry as to the damages sustained by pltf. 
“ by reason of the matters aforesaid.” Deft., 
moved to stay proceedings in the action A refer 
the dispute to arbn. : — Held : (1 ) pltf. could in the 
action claim damages for breaches of the agree- 
ment as well as for breaches of the covenant in the 
lease, A as the arbn. clause only applied to matters 
arising under the lease, it did not cover the whole 
subject-matter of the action; (2) it would not 
be right to split up the action by referring to 
arbn. the matters arising under the lease, having 
the action to proceed as to the other matters ; 
(3) the application must be refused. — T urnock v. 
Sartoris (1886), 43 Cli. D. 150 ; 62 L. T. 209 ; 
38 W. R. 340, C. A. 

Annotations : — Distd. Ives & Barker t\ Willans, [1894} 
2 Ch. 478, C. A. Consd. Rowe r. Crossley (1912), 108 L. T. 
11, C. A. 

390. Small portion of relief claimed not within 
arbitration clause.] — The fact that, a small portion 
of the relief claimed is not within the scope of the 
arbn. clause is not in itself a sufficient reason for 
refusing to stay proceedings, whore the main sub- 
ject of the action is within the arbn. clause.- 

& Barker v. Willans, [1804] 2 Ch. 478 ; 63 L. J. 
Ch. 521 ; 70 L. T. 674 ; 42 W. R. 483 ; 10 T. L. R. 
439 ; 38 Sol. Jo. 417 ; 7 R. 243, C. A. 

Annotations: — Distd. Bartlett r. Ford’s Hotel Co., [1895} 
1 Q. B. 850. C. A. Expld. Blackwell (R. W.) r. Derby 
Corpn. (1909), 76 J. P. 129, C.A. Distd. Bristol Corpn. a. 
Aird (J.). [19131 A. C. 241, H. L. ; Parker, Gaines r. 
Turpin, 11918] 1 K. Ii. 358. Refd. Zalinoff r. Hammond. 
[1898] 2 Ch. 92 ; Freeman v. Chester R. D. C., [1911J 
1 K. B. 783, C. A. 

391. Chancery practice in allowing partial stay.] 

— Qu. : whether, where an action embraces 
several items, all within the reference clause, as to 
some of which the arbitrator is disqualified from 
acting, the ct. should allow the action to proceed 
as to these items A allow the remaining items to 
be referred. 

It. is the practice of the Ch. Div. to stay an 
action as to one matter in dispute A at the same 
time to allow it to proceed as to another, not- 
withstanding that both matters are within the 
reference, Ain many cases that is a desirable course 
(Lord Parker of Wad dinoton). — Bristol 
Corpn. v. Aird (John) A Co., [1913] A. O. 241 ; 
82 L. J. K. B. 684 ; 108 L. T. 434 ; 77 .T. P. 
209 ; 29 T. L. R. 360, II. L. 

G . When Relief asked outside Arbitrator s Powers * 

392. Arbitrator unable to award ejectment.] — A 

farming lease contained an agreement to refer to 
arbn. all matters in dispute “ touching these 
presents, or any clause, matter, or thing herein 


PART I. SECT. 10, SUB-SECT. 6 — 

F. 

387 i. Matters in dispute on/// partly 
vnthin clause, h- A eontruct. belween pltf. 
A deft*, contained a clause providing for 
the reference of disputes to an arbi- 
trator. While the works were in pro- 
gress, defts. directed certain work to he 
suspended A additional work to he 
executed. Pltf. commenced an action 
to recover damages for the work sus- 
pended A for payment for the additional 
work. Defts. applied for a stay under 
Judicature Act, a. 27, A for a com- 
pulsory order of reference '.—Held : 
the claim for damages was clearly out- 
side the submission, A the remaining 


items not befng satisfactorily shown to 
lie within it A all the items being so far 
connected as to make it doubtful 
whether complete justice w’ould he done 
to the parties, unless all were disposed 
of by the same tribunal, the application 
must he refused. — Movers r. Soady 
(1880), 18 I.. R. lr. 499.— IR. 

b. Substantial portion of action 
founded on negligence.}- - 1*. was insured 
with a eo. against liability for injuries 
caused to third parties through the 
negligence of his servants, it being a 
condition precedent to his right to sue 
that lie should accept arbn. if required. 
A sum having been awarded against 
him in respect of a cause of uction eon 


tern plated by the policy, V. charged 
that the eo. had been guilty of negligence 
in the conduct of the defence, A, refus- 
ing arbn., sought in an action to recover 
from the co. the full sum, together with 
costs. The co. was willing to pay the 
amount of the policy with the costs, if 
accepted in IVual settlement, otherwise 
they reserved the right to defend as to 
the entire amount. Upon a motion by 
the eo. under C. L. V. Amendment Act 
(Ireland), 185G, s. 14 Held : as the 
substantial portion of the action was 
founded upon negligence, the ct. should 
not. stay the proceedings. — Pattkhon v. 
Northern Acc ident Insurance Co.„ 
Ltd., [1901] 2 1. R. 262.— IR. 
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contained, or the construction hereof, or anything 
to be done under the covenants or agreements 
herein contained, or any matter in any way con- 
nected with these presents, or the operation 
hereof, or the rights, duties, or liabilities of either 
party in connection with the premises.” By a 
supplemental deed of even date, which contained 
no arbn. clause, the lessor released the lessee from 
the observance of certain of the restrictive cove- 
nants in the lease. The assignees of the lessor 
having brought ejectment for alleged breaches of 
covenant, deft, moved for a stay of proceedings 
that the matter might be referred : — Held : it 
was no objection to the application that an arbi- 
trator could not award ejectment, for the ct. 
could give effect, if necessary, to the finding of the 
arbitrator in that respect. — Wade-Gkry v. Mor- 
rison (1877), 37 L. T. 270. 

Annotation Distd. Turnoek v. Sartoris (1889), 43 Ch. D. 

150, C. A. 

393. Arbitrator unable to determine construction 
& effect of agreement.] -By a lease the lessor cove- 
nanted to supply the lessee with a certain quantity 
of water per day. The lease contained a clause 
providing that if any difference should arise be- 
tween the parties touching the lease or anything 
therein contained, or the construction thereof, or 
in any way connected with the lease or the opera- 
tion thereof, it should be referred to arbn. Home 
years afterwards, disputes having arisen between 
the parties as to the water supply, a written agree- 
ment was entered into binding the lessor to take 
certain steps with a view to securing a better 
supply, <fc in some points varying the rights of the 
lessee as to tlie supply. Afterwards the lessee 
commenced an action alleging that the steps men- 
tioned in the agreement had not been taken, <fc 
also alleging that the lessor had not supplied the 
stipulated quantity of water. A: claiming an inquiry 
as to the damages sustained by pltf. “ by reason 
of the matters aforesaid.” Deft, moved to stay 
proceedings in the action, A refer the disputes to 
arbn. : — Held : even if the arbn. clause could be 
construed so widely as to cover all the matters in 
respect of which damages were claimed, it would 
not be proper to refer them to an arbitrator, as he 
would have no power to determine the construction 
of the agreement A its effect upon the provision of 
the lease, l to the application must be refused. — 
Turnock v. Sartoris (1889), 13 Ch. 1). 150 ; 02 
\j. T. 209 ; 38 W. R. 340, C. A. 

Annotations : — Distd. Ives & Barker r. Wilkins, f 1 894 J 

2 Ch. 478, C. A. Refd. Howe r. Crossley (1912', 108 L. T. 

11. C. A. 

394. Arbitrator unable to grant injunction.] — A 

mining lease contained a clause that whenever any 
dispute should arise touching (inter alia) the work- 
ing of the mine, or compensation to be j>aid, or 
anything to be done under tin? covenant, or touch- 
ing the rights or duties of either party, the matter 
in difference should be referred to two arbitrators 
or their umpire in conformity with C. L. 1*. Act, 
1854. The ct., under s. 11, on defts.’ motion, 


stayed proceedings on a bill filed by; the lessors 
praying for an injunction to restrain workings 
alleged to be improper, & an account, & directed 
a reference. — Willesford v, Watson (1873), 8 
Ch. App. 473 : 42 L. J. Ch. 447 : 28 L. T. 428 ; 
37 J. P. 548 ; 21 W. R. 350, L.C. & L.JJ. 

Annotations : — Consd. & Folld. Law v. Garrett (1878), 8 
Ch. D. 26, C. A. Distd. Piorey v. Young (1879). 14 Ch. D. 
200, C. A. Consd. Russell v. Russell (1880), 14 Ch. D. 471 ; 
Compagnic Du Senegal v. Woods (1883), 53 L. J. Ch. 16C . 
Refd. Plows v. Baker (1873), L. H. 16 Eq. 564 ; Glllett v. 
Thornton (1875), L. R. 19 Eq. 599 ; Wad ‘-Oery i\ 
Morrison (1877), 37 L. T. 270 : Minlile v. Railway Pas- 
sengers Ashco. (1881), 41 L. T. 552 ; Lyon v. Johnson 
(1889). 40 Ch. D. 579 ; Rowe v. Cross ley (1912), 108 L. T. 
11, O. A. ; Hickman r. Kent or ltoumey Marsh Sheep- 
Breeders* Assocn. 119151 1 Ch. 881. Mentd. Do Ricci t\ 
De Ricci, 118911 P. 378 ; Brighton Marino Palace & Pier 
Co. v. Wood house (1893), 62 L. J. Ch. 697, 


1-sect. 7. — At wiiat Stage Application may 
he made — “Step in Proceedings.” 

395. Summons for particulars — Order for inter- 
rogatories.] — Pltf. brought an action for balance of 
an account for work done under a contract, which 
contained a proviso that all disputes should be 
referred to arbn. Defence <fe counterclaim were 
delivered. Pltf. took out a summons for particulars 
of the counterclaim, which was afterwards amended 
by deft. Pltf. then obtained leave to deliver inter- 
rogatories, & afterwards gave notice that he dis- 
continued the action. Subsequently be took out 
a summons under the Act of 1889, s. 4, for a stay 
of the proceedings under the counterclaim : — • 
Held: (1) the summons for particulars of the 
counterclaim was a “ step in the proceedings ” ; 
(2) the obtaining an order for leave to administer 
interrogatories was a step in the new proceedings 
commenced by delivery of the amended counter- 
claim. — Chappell v. North, [1891 J 2 Q. B. 252 : 
fiO L. .1. C l. B. 554 ; <55 L. T. 23 ; 40 W. R. 10 ; 7 
T. L. R. 503, D. C. 

Annotations : — Apld. Brighten Marine Palace & Pier v. 
Woodhouse, 11893] 2 Ch. 486. Consd. Ives & Barker v. 
Wlllans, 1 1894 J 1 Ch. 68. Folld. County Theatres & Hotels 
i\ Knowles, 119021 1 K. B. 480. C. A. Refd. Bartlett V. 
Ford's Hotel Co y , [1895] 1 Q. B. 850, O. A. 

396. Security for costs.] - Deft, to an action, who 
was a party with pltf. to a submission to refer the 
subject-matter to arbn., at the time of entering 
an appearance to the action applied for a statement 
of claim. At also took out a summons for security 
for costs. An order was made directing the 
security to be given or the action dismissed, <& deft, 
shortly after took out/ a summons to stay proceed- 
ings under the Act of 1889, s. 4 : —Held : deft., 
having applied for security for costs, had taken 
a “step in the proceedings ” <fc was not entitled to 
a stay of the proceedings under that sect. — Adams 
v. Gatley (1892), 66 L. T. 687 ; 40 W. R. 570 ; 
36 Sol. .To. 525. 

Annotations Refd. IveK & Barker r. Willans, [18941 1 Ch. 
68. Mentd. Brighton Marino Palace & Pier Co. v. Wood - 
liouso (1893), 62 L. J. Ch. 697. 


PART I. SECT. 10, SUB-SECT. 7. 

c. He fore statement of defence de- 
livered .] — An application untier C. L. 1*. 
Act, 1854, h. 11, to stay proceedings in 
an action for the purpose of compelling 
pltf. to carry out an agreement to sub- 
mit the matters in dispute to arbn. 
must be made before filing the state- 
ment of defence. — ■Northern Elevator 
C o. v. McLennan (1902), 14 Man. K. 
147 ; 22 C. L. T. 302. — CAN. 

d. .J — W. brought an action 

against an insurance eo. for the amount 
of a lose. The policy contained the 
usual arbn. clause. The co. entered an 
appearance, pleadings were delivered & 
issue was joined. After delivery of the 


statement of defence, the eo. served 
upon W. notice of the appointment of an 
arbitrator : — Held : the co., by de- 
livering a defence in the action, had 
placed itself in such a position that 
the action could not be stayed. — lie 
Hudson * s Bay Fire Insurance Co. 
At Walker (lit 14), 27 W. L. R. 218. — 
CAN. 

e. .] — Applications to stay 

proceedings under Arbn. Act, K. {8. ()., 
1914 (c. 65), s. 8, must, be made after 
appearance & before delivery of any 
pleadings. -Bull r. Stewart (1916), 
27 O. W. It. 170— CAN. 

f. Proceedings to stay action .] — Any 
proceedings taken by a party to a suit 


to stay legal proceedings under Arbn. 
Act, h. 19, arc not “ steps in the pro- 
ceedings.” — Halli r. Noon Mahomed 
(1906), 1. h. R. 31 Bom. 230 — IND. 

g. Application for time, to file state- 
ment.] ~ Defts. in an action applied for 
further time to file their written state- 
ment & obtained it. Subsequently they 
applied for a reference to arbn. & stay of 
proceedings : — Held : au application for 
further time was a ‘‘step in the pro- 
ceedings ” within Arbn. Act, s. 19, & the 
ap plication for reference to arbn. could 
not be maintained. — H a rat Kumar 
Roy r. Calcutta Corpn. (1907), I. L. R. 
34 Calc. 443 — IND. 
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Sect . 10. — Stay of proceedings: Sub-sects. 7 & 8. 

Sect 11.] 

807. Notice requiring statement of claim.] — A 

notice by deft. requiring a statement of claim is 
not a “ step in the proceedings ” which debars 
deft, from applying for a stay under the Act of 
1880, s. 4. — Ives Ac Barker v. Willans, [1894] 

2 Oh. 478 ; 63 L. J. Oh. 521 ; 70 L. T. 674 ; 42 
W. R. 483 ; 10 T. L. R. 439 ; 38 Sol. Jo. 41? ; 

7 R. 243, C. A. 

Annotations: — Consd. Bartlelt v. Ford's Hotel Co., [1895] 

1 Q. B. 850, C. A. Distd. Parker, Gaines v. Turpin, 

[1918] 1 K. B. 358. Reid. Zalinoft v. Hammond, [1898] 

2 Ch. 92 ; Blackwell (It. W.) v. Derby Corpn (1909), 75 

J. P. 129, C. A.; Bristol Oorpn. v. Aird (John), [1913] 

A. C. 241, H. L. Mentd. Freeman v. Chester R. D. C., 

[1911] 1 K. B. 783, C. A. 

398. Summons for directions.] — On a summons 
for directions taken out in an action the usual 
order for delivery of pleadings was made upon the 
joint request of the solrs. for both parties, no 
suggestion being made that- the matter ought to 
be settled by arbn. : — Held : deft, had taken a 
step in the proceedings which disentitled him to 
an order for a stay of the proceedings. — Steven r. 
Bungle, [1902] W. N. 44. 

399. .] — Where upon the hearing of a 

summons for directions taken out under R. 8. O., 
Ord. 30, deft, appears Ac an order is made in Ins 
favour, as, for example, for discovery, this con- 
stitutes a “ step in trie proceedings ” by deft, so 
as to preclude him from subsequently applying 
under the Act of 1889, s. 4, to stay the action. — 
County Theatres & Hotels, Ltd. v. Knowles, 
[1902] 1 K. B. 480 ; 71 L. J. K. B. 351 ; 86 L. T. 
132, C. A . 

Annotations Fclld. Steven v. Bunrlo, [1902] W. N. 44. 

Extd. Richardson v. Lc Maitre, [1903] 2 Ch. 222. Folld. 

Ochs v. Ochs, [1909] 2 Ch. 121 ; Cohen v. Arthur, Cohen v. 

Cohen (1912), 56 Sol. Jo. 314. Mentd. Welby r. Parker, 

11916] 2 Ch. 1, C. A. 

400. Acquiescence in order.] — Attendance 
by deft, before the master on a summons for direc- 
tions taken out by pltf., Ac acquiescence, without 
protest, in a common form order for delivery of 
pleadings, is taking a step in the proceedings within 
the Act of 1889, s. 4, Ac deft, is thereby precluded 
from moving to stay proceedings under t hat sect. — 
Richardson v. Le Mattre, [1903] 2 Ch. 222 ; 72 
L. J. Ch. 779 ; 88 L. T. 626. 

Annotations : — Consd. Ochs r. Ochs, [1909] 2 Ch. 121. Mentd. 

Welby v. Parker, [1916] 2 Oh. 1, C. A. 

401. -.] — Attendance by defts., before a 
master on the usual summons for directions taken 
out by pltf., which the master proposed to treat as 
a summons for an account under R. S. C., Ord. 15, 
Ac giving an undertaking to furnish an account as 
a term of the summons standing over, is taking 
a step in the proceedings within the Act of 1889, 
s. 4, Ac defts. are thereby precluded from obtain- 
ing a stay of proceedings under that sect. It 
is not necessary in such a case that an order 
shall actually have been made. — Ochs v. Ochs 
Brothers, [1909] 2 Ch. 121 ; 78 L. J. Ch. 555 ; 
1 00 L. T. 880 ; 53 Sol. Jo. 542. 

402 . ,] — Attendance before the master 

Ac acquiescence without protest in an order, which 
is made subject to the production of a certain docu- 
ment to the master wnich is ultimately produced, 
is taking a stop in the proceedings within the Act 
of 1889, s. 4, Ac deft, is thereby precluded from 
moving to stay proceedings under that sect. — 
Cohen v. Arthur, Cohen v. Cohen (1912), 56 Sol. 
Jo. 344. 

403. Notice to defend.] — A sum of money being 
alleged to be due to pltfs. for goods supx>lied to 
defts., proceedings were taken in the cty. ct. for 
its recovery, Ac a default summons was served 


upon defts., who filled up the slip attached to thei 
summons giving notice of their intention to defend 
the action. Defts. subsequently applied for a 
stay of the action under the Act of 1889, s. 4 : — 
Held : the giving notice of an intention to defend 
by filling up the slip attached to the default sum- 
mons was merely the equivalent of entering ap- 
pearance in the High Ct., Ac defts. had not taken 
any step in the proceedings after appearance which 
disentitled them to apply for a stay. — Austin Ac 
Whiteley, Ltd. v. Bowley Ac Sons (1913), 108 
L. T. 921. 

404 . Extension of time — Short notice of trial.] — 

An action will not be stayed upon the ground that 
there is an agreement to refer, if the party appiving 
lias obtained time to plead Ac is under terms to take 
short notice of trial. — S mith Ac Co. v. British 
Marine Mutual Insurance Assocn. (1883), Bitt. 
Rep. in Ch. 215. 

Annotation : — Consd. Brighton Marine Palace & Pier v. 

Woodhouse, [1893] 2 Ch. 486. 

405. Arranged out of court.] — In an action 

by pltfs. against a contractor under an agreement, 
which provided that all disputes should be referred 
to arbn., deft, had delivered no pleadings, but 
when the original time for putting in a defence 
was about to expire, he wrote to pltfs. asking for 
fourteen days further time to put in his defence, 
which was granted, Ac subsequently wrote asking 
for ten days* further time, which was also granted. 
On motion by deft, to stay proceedings under the 
Act of 1889, s. 4 : — Held : obtaining by consent 
an enlargement of time wherein to plead was not 
taking a step in the proceedings within the 
above j sect., Ac there must be an order to stay 
proceedings. — Brighton Marine Palace Ac Pier 
Ltd. v. Woodhouse, [1893} 2 Ch. 486 ; 62 L. J. 
Ch. 697 ; 68 L. T. 669 ; 41 W. R. 488 ; 37 Sol. Jo. 
424 ; 3 R. 565. 

Annotations : — Apld. Ives Ac Barker v. Willans, [1894] 1 

Ch. 68. Reid. Bartlett v. Ford’s Hotel Co., [1895] 1 Q. B. 

850, C. A. ; Zalinoit v. Hammond, [1898] 2 Cli. 92. 

406 . -.] — Where deft, takes out a summons Ac 
obtains an order for further time for delivering his 
defence, ho takes a step in the proceedings 
within the Act of 1889, s. 4, A£ is not aftenvards 
entitled to apply under that sect, for a stay on 
the ground that the proceedings were brought in 
respect of a mailer agreed to be referred. — Ford’s 
Hotel Co., Ltd. v. Bartlett, [1896] A. C. 1 ; 65 
L. J. Q. B. 100 ; 73 L. T. 665 ; 44 W. R. 241, 
II. L. 

Annotation : — Held. Zallaofl v. Hammond, [1898] 2 Ch. 92. 

407 . Filing affidavit in opposition.]-— The mere 
filing of affidavits in answer to affidavits filed in 
support of a motion for the appointment of a 
receiver, in an action for dissolution of partner- 
ship, is not taking a step in the proceedings 
within the Act of 1889, s. 4, so as to preclude the 
ct. from referring all matters in dispute to arbn. — 
Zalinoff v. IIammond, [1898] 2 Ch. 92 ; 67 L. J. 
Ch. 370 ; 78 L. T. 456. 

408 . Defence — Plea & answer.]— Where, after 
statement of defence delivered, deft, applied to 
the ct. under C. L. P. Act, 1854, c. 11, to stay 
proceedings: — Held: (1) the above sect was 
imperative in requiring an application to the ct., 
to send to arbn. matters which the parties had 
agreed should, be decided by arbn., to be “ after 
appearance & before plea or answer ” in the action 
in which, it was sought to stay proceedings ; (2 ) 
it being clear that since Jud. Acts the state- 
ment of defence had taken the place of “ plea As 
answer,” the ap plication was made too late. — 
West London Dairy Society, Ltd. v. Abbott 
(1881), 44 L. T. 376 ; 29 W. R. 584. 
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Ktb-sect. 8. — Applicant must be Ready and 

Willing to Refer. 

409. Not ready when action brought.] — Deft, 
agreed to employ pltf. as his agent for carrying 
on his business in a specified district for fifteen 
years, the agreement containing a clause for re- 
ferring to arbn. any disputes as to the construction 
of the agreement, or any payment, act, or thing 
relating to or arising out of the agreement. Before 
the term expired deft, dismissed pltf. from his 
employment for alleged misconduct, & gave notice 
to refer the matters in dispute between them to 
arbn., but among the matters in dispute he did 
not specify his dismissal of the agent. Both parties 
appointed arbitrators, but before anything more 
was done pltf. brought an action against deft, to 
restrain him from dismissing him & from appoint- 
ing another agent. Deft, moved to stay proceed- 
ings in the action on the ground of the agreement 
to refer all matters to arbn. : — Held : (1) since 
deft, was not ready at the time when the action 
was brought to refer to arbn. all matters in dispute, 
including the question whether pltf. ought to be 
reinstated in his employment-, the et. ought not to 
exercise their power of staying proceedings in the 
action. — Davis v. Starr (1889), 41 Ch. D. 242 ; 
58 L. J. Ch. 808 ; 60 L. T. 797; 27 W. 11. 481, 
C. A. 

Annotations : — Distd. Renshaw r. Queen Anne Residential 
Mansions Co., [1897] 1 Q. R. 002. C. A. Expld. & Distd. 
Parry v. Liverpool Malt Co., [1900] 1 Q. B. 339, C. A. 

410. Two out of three parties ready & willing.] — 

The lease of a mine contained an agreement to 
refer disputes between the lessors <fc three lessees 
to arbitrators or their umpire, pursuant to C. L. P. 
Act, 1854. The lessees sank a shaft, A through 
the shaft drew minerals from an adjoining mine. 
The lessors filed a bill to restrain the lessees from 
so doing. Two of the three lessees applied for an 
order to stay proceedings in the suit, & that the 
matter might be referred to arbn. : — Held : it was 
no objection to the application that two only of 
three defts. were, at the commencement of the 
suit & at the date of the application, ready & 
willing to concur, & the dissent of deft-., if per- 
sisted in, would not necessarily’ be a ground for 
refusing the order. — Wili/esford v. Watson 
(1873), 8 Ch. App. 473 ; 42 L. J. Ch. 447 ; 28 L. T. 
428 ; 37 J. 1\ 548 ; 21 W. R. 350, L.C. & L.JJ. 

Annotations: — Folld. Law v. Garrett (1878), 8 Ch. D. 20, 
C. A. Distd. Piorcy v. Young (1879), 14 Ch. D. 200, C. A. 
Consd. Russell v. Russell (1880), 14 Ch. 1). 471 ; Com- 
pajrnie Du Senegal v. Woods (1883), 53 L. .T. Cli. 1G6. 
Reid. Plows t\ Baker (1873), L. It. 10 Eq. 504 ; Gillett v. 
Thornton (1875), L. II. 19 Eq. 599 ; Wado-Gery v. Mor* 
rison (1877), 37 L. T. 270 ; Minifle v. Railway Passengers 
Assco. (1881), 44 L. T. 552 ; Lyon v. Johnson (1889), 40 
Ch. D. 579 ; Rowe r. Crossley (1912), 108 L. T. 11, C. A. ; 
Hickman v. Kent or Romney Marsh Sheep-Breeders’ 
Aasocn., [1915] 1 Ch. 881. Mentd. Do Ricci v. Do Ricci, 
[1891] F. 378 ; Brighton Marine Palace &c Pier Co. r. 
Woodhouso (1893), 02 L. J. Ch. 097. 


411. Necessity for affidavit.] — Deft., who applies 
for a stay of the action on the ground that there is 
an agreement to refer to arbn., ought to file an 
affidavit that he is ready & willing to go to arbn. — 
Piercy v. Young (1879), 14 Ch. D. 200 ; 42 L. T. 
710 ; 28 W. R. 845, C. A. 

Annotations : — Mentd. Fraser v. Ehronsperger (1883), 12 
Q. B. D. 310, C. A. ; Do Ricci v. Do Rloct. 11891] P. 378 ; 
Den of Airlio S.H. Co. v. Mitsui & British Oil & Cake Mills 
(1912), 106 L. T. 451, C. A. 


Sect. 11. — RESTRAINT OF ARBITRATION BY 

INJUNCTION. 

412. Restraining parties — Dispute not within 
submission — Proceedings futile — Lands Clauses Con- 
solidation Act, 1845 (c. 18).] — The High Ct. has 
no jurisdiction to issue an injunction t-o restrain 
a party from proceeding with an arbn. in a matter 
beyond the agreement to refer, although such 
arbn. proceeding may be futile & vexatious. — 
North London Ry. Co. r. Ureat Northern By. 
Co. (1883), 11 Q. B. 1). 30 ; 52 L. J. Q. B. 380 ; 
48 L. T. 695 ; 31 W. R. 490, C. A. 

Annotations : — Expld. Hayward v. East London Waterworks 
Co. (1884), 28 Cn. I). 138 ; London & Blackwall Ry. Co. 
v. Cross (1886), 31 Ch. D. 354, C. A. The oaso must not 
be understood as going further than deciding that there 
is no right or jurisdiction in the Ch. Div. of the High Ct. to 
restrain a person from proceeding for compensation under 
Lands Clauses Consolidation Act, 1845 (o. 18), on the 
ground that ho is not entitled to compensation. Tho case 
does not decide that in no case is it right to restrain persons 
from proceeding to arbn. ; there are cases in which it 
is quite right so to do (Lindley, L.J.). Apld. Hanly & 
Fisher r. Mallet (1880), 3 T. L. R. 71. Distd. Birmingham 

6 District Land Co. v. L. & N. W. Ry. Co. (1887), 36 Ch. D. 
050. Folld. Wood v. Lillies (1892), 01 L. J. Ch. 158. Consd. 
Richardson v. Metldey School Board, [1893] 3 Uh. 510. 
Distd. Kitts r. Moore, [1895] 1 Q. B. 253, C. A. Mentd. 
Farrar r. Cooper (1890), 44 Ch. D. 323 ; Companhia do 
Moeambiquo v. British South Africa (Jo., Do Sousa v. 
Same, 11892] 2 Q. B. 358, C. A. ; Holmes v. Millage, [1893] 

1 Q. B. 551, C. A. ; A. -Cl. V. Ashborno Recreation Ground 
Co., |1903] l Ch. 101 ; Dcvonport Corpn. r. Tozer (1903), 

07 J. P. 209, C. A. ; Den of Airlio S.S. Co. r. Mitsui & 
British Oil & Cake Mills (1912), 100 L. T. 451, C. A. ; 
Morgan v Hart-, [1914] 2 K. B. 183, C. A. 

413, -Notwithstanding 
the enlarged powers of granting injunctions con- 
ferred by Jud. Act, 1873 (c. 66), s. 25 (8), the High 
Ct. has not since that Act, any more than the 
Ct. of Ch. had before it, jurisdiction to restrain 
by injunction a person from proceeding before an 
arbitrat/or on a claim for compensation under Lands 
Clauses Consolidation Act, 1845, notwithstanding 
that his claim may be futile or vexatious. 

Nor does the fact that claimant is, in the pro- 
ceedings before the arbitrator, using the name 
of a third party without authority make any 
difference. — London & Blackwall Ry. Co. v. 
Cross (1886), 31 Ch. D. 354 ; 55 L. J. Ch. 313 ; 


PART I. SECT. 10, SUB-SECT. 8. 

h. Date at which uHllingness should 
be shmmi .] — Persons who arc desirous 
of taking advantage of an arbn. clause 
in a contract- should so intimate at tho 
earliest possible moment in the ordinary 
course of business. The parly applying 
for a stay is bound to show that at the 
time the writ- was issued he was willing 
to refer the matter in dispute.— 
Dooley v. London Ahhurance (1872), 
6 I. L. T. 31.— IR. 

k. .] — The period at which 

appets.’ willingness to arbitrate Should 
be shown to have existed was when they 
first became aware of tho action being 
brought. — Dooley v. London Assur- 
ance, supra . — IR. 

l. Evidence of lack of willingness — 
Rescission of principal contract. 1 — Deft. 
&; pltf. agreed to submit to arbn. any 


dispute which should arise between 
them & to rescind the agreement- in 
certain circumstances. Deft, rescinded 
the agreement & pltf. brought an action 
to establish his rights. Deft, moved 
to stay proceedings in tho action upon 
tho ground that the arbn. clause was 

S aramoimt : — Held „• deft, was not at 
fio commencement of tho proceedings 
ready & willing to submit- tho difference 
to arbn. — Fkrnan v. Monitor (1900). 
3 W. L. II. 420 — CAN. 

m. Onus of prbofA — Pltf. sued dofts. 
as liquidators of an enemy co., under 
tho Alien Enemies (Winding-up) Ordi- 
nance, 1914, for damages for breach of 
contract. Doffs. took out a summons 
under s. 541 of the Code for a stay of 
proceedings, on tho ground that tho 
matter in dispute should be submitted 
to arbn., under a clause iu the contract 


as follows: “This contract should be 
construed & tho rights of the parties 
thorcundor determined in Bremen 
according to tho laws of Germany.” 
Arbn. was impossible owing to war : — 
Held : appets. were not able to satisfy 
the ct. that they were then ready & 
willing to do all things nocessary to tho 
proper conduct of tho arbn., & applica- 
tion refused.- Berwick v. Lowe, Binu- 
1LYM & Mattiiewh (1910), 11 Hong 
Kong L. U. 97.™ HONG KONG. 

PART I. SECT. 11. 

n. Restraining parties — Arbitration 
inequitable. I — Tho Ct. of Equity will 
restrain deft, from proceeding with an 
arbn., where his conduct lias been such 
as to make if inequitable for him to pro- 
ceed to arbn.— Sneddon v. Kyle (1902), 
2 R. N. !8, W. Eq. 112.— AUS. 
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Ahbitbation. 


Sect. 11 . — Restraint of arbitration by injunc tion .] 

54 L. T. 309; 34 W. R. 201 ; 2 T. L. R. 231, 

o. a. 

Annotations : — Apld. Hanly k Fisher r. Mallet (188C), 3 
T. L. K. 71. Digtd. Birmingham k District Land Co. v. 
L. k N. W. fly. Co. <1888), 40 Ch. D. 268, C. A. Consd. 
Farrar r. (’ooper <1800), 44 Ch. D. 323. Folld. Wood r. 
Lillie^ (1892), 61 L. J. Ch. 158. Ezpld. Kitts r. Moore, 
11895! l y. fl. 253. C. A. Mentd. L. & N. W. fly. Co. v. 
Walker (1900), 82 L. T. 93, H. L. 


414 . — ■ — .] — The ct. has no jurisdic- 

tion to grant an injunction to restrain a person 
from proceeding with an arbn. in a matter beyond 
or outside an arbn. agreement, although such 
arbn. proceedings may be futile & vexatious ; & 
the mere circumstance that the arbn. will be 
futile A vexatious affords no sufficient ground, 
under Jud. Act, 1873 (c. 00), s. 25 (8), for granting an 
injunction. Therefore, where W. A L. entered 
into a partnership for carrying on a theatre under 
an agreement containing a usual arbn. clause, & 
L. served W. with a notice referring to arbn. the 
question whether the theatre should be sold or 
not, the ct. declined to grant an injunction restrain- 
ing L. from taking any further step in the arbn., 
although it was of opinion that the question was 
not one which fell within the arbn. clause. — Wood 
v . Liu. IMS (1892), 61 L. ,7. Ch. 158 ; 8 T. L. It. 281. 

Annotation : — Reid. Kitts i\ Moore, 1 1 8 9 5 J 1 Q. B. 253, 
C. A. 

415. Pending action to set aside submission.] 

- — Injunction granted upon hill filed A affidavit to 
restrain proceeding in an arbn., where a bill was 
brought to have the agreement containing the 
arbn. clause rescinded.— M yjlnk v. Dickinson 
( 1815), Coop. G. 195 ; 35 E. It. 528, D. 0. 

Annotation : — Folld. Kitts r. Moore, 11895] 1 Q. B. 253, C. A. 

410 . .]— The ct. has jurisdiction to 

interfere by injunction on equitable grounds to 
restrain deft, from proceeding to arbn., where an 
action has been brought impeaching the instru- 
ment containing the agreement for reference. 
Jud. Act, 1873 (c. 00), s. 25 (8), has not enlarged 
the jurisdiction of the ct. so as to (‘liable it to 
grant an injunction where, before the Act, it could 
not have done so. — K itts r. M 00113 % [1895] 1 Q. B. 
253 ; 04 L. 3. Ch. 152 ; 71 L. T. 070 ; 43 W. R. 81 ; 
39 Sol. Jo. 96 ; 12 R. 43, C. A. 

Annotations Distd. Den of Air lie S.S. Co. v. Mitsui & 
British Oil & Cake Mills (1911 ), 105 L. T. 823. Refd. Den 
of Airlio S.8. Co. r. Mitsui & British Oil & Cake Mills 
(1912), 106 L. T. 451, C. A. : 8mith, Coney k Barrett r. 
flecker, Cray, f 1916 1 2 Ch. 86, C. A. Mentd. Devon port 
Corpn. v. Toxer, 11902] 2 ( 'll. 182 : 8mith, Coney k Barrett 
v. Becker, Gray (1914), 31 T. L. fl. 59. 


417. 


Where Injury to one party will result- 


But not where proceedings merely futile.] — The ct. 

has jurisdiction to restrain a party from proceeding 
to arbn., & will exercise that jurisdiction at the 
instance of one of Hie parties to the agreement for 
reference in a proper case, such as where it is satis- 
fied that injury will result to the party complaining 
if the arbn. is allowed to proceed ; but the ct. will 
not exercise its jurisdiction where it sees the result 
of the arbn. will be merely futile A productive of 
no injury to the party complaining. 

Articles of partnership lief ween three partners 
A., 17. & C\, provided that, as lo any question in 


relation to the partnership, the decision of the 
majority should prevail, A further that, in case 
of any dispute between the partners, they should 
appoint three arbitrators, one to be appomted by 
each partner, A that the partners should abide by 
the award. Subsequently A. & B. gave 0. notice 
of their appointment of two arbitrators, A re- 
quested him to appoint a third to decide disputes 
which they alleged had arisen between themselves 
A C. C. denied the existence of any dispute re- 
quiring arbn. A requested A. 60 B. to furnish him 
with particulars of the alleged disputes, which, 
however they declined to do until 0. had appointed 
his arbitrator, A they threatened that if he did not 
appoint his arbitrator, they would proceed to arbn. 
before their own arbitrators. On a motion by G. 
to restrain A. A B. from proceeding to arbn. : — 
Bold : as in ( Vs absence any arbn. proceedings 
would bo futile A in no way binding upon him, the 
ct. ought not to grant an injunction. — Farrar v. 
(’ooper (1890), 44 Ch. D. 323 ; 59 L. .T. Ch. 500 ; 
02 L. T. 528 ; 38 W. R. 410 ; 0 T. L. R. 241. 

Annotations /—Distd. Kitts r. Moore, [18951 1 Q. B. 253, 

C. A. Mentd. May v. Mills (1914), 30 T. L. R. 287. 

418 . Submission ultra vires.] — Where an 

agreement made between two railway cos. under 
their common seals contains clauses which are 
beyond the powers of the* directors of one of the 
cos., A clauses for referring to arbn. all disputes 
arising under the agreement, the ct. will, at the 
suit of a shareholder of that eo., restrain both cos. 
from proceeding to arbn. in respect of alleged 
breaches of those clauses. Bui no such injunction 
will be granted at the suit of a shareholder of the 
other co., on the ground that the stipulations of 
any such clause are beyond the powers of the 
directors of the co. in which pltf. is not a share- 
holder. — Maunrell r. Midland Great Western 
(Ireland) Itv. Co. (1803), 1 Hem. A M. 130 ; 2 
New Rep. 208 : 32 L. .T. Ch. 513 ; 8 L. T. 347, 

820 ; 9 Jur. N. S. 000 ; 11 W. R. 708 ; 71 F. R. 58. 

Annotations Expld. Wood r. Lillies (1892). 61 L. J. Oil. 

158. Refd. Taylor v. Chichester Sc. Midhurst fly. Co. 

(1807), L. fl. 2 Kxeh. 350, Ex. Ch. Mentd. London Sc 

flJaekwall fly. Co. r. Cross (1886), 31 Ch. I). 354, C. A. ; 

Kltls r. Moore, [1895] 1 Q. B. 253, C. A. 

419. Plaintiff refusing to appoint — Appoint- 

ment of sole arbitrator by defendants.] — Fltfs., the 
owners of the steamship D.. chartered her by 
charter] tarty dated Apr. 20, 1911, to defts., M. A 
Co., to load a cargo of beans at Vladivostok A to 
proceed to a port in the United Kingdom A there 
deliver the cargo “agreeably to bills of lading .’ 9 
On June 10 a cargo of about 0,000 tons was loaded, 
A bills of lading made out to the order of M. A Co. 
or their assigns were signed by the master A 
handed to M. A Co.’s representative. M. A Co. 
had, by a contract dated Apr. 27, 1911, sold the 
cargo to defts., the B. Co., on the terms of a “ basis 
delivered ” contract, by clause 10 of which the 
contract was to be void as regarded any portion 
shipped which might not arrive. On June 12 defts. 
]\1. A Co., under the contract of Apr. 27, declared 
to the B. Co. that the beans had been shipped bv 
steamship D . On arrival of the vessel at Liverpool!, 
the port of discharge, M. A Co. handed to the 
B. Co. the bills of lading indorsed against a pay- 
ment. When the discharge had been completed it 


417 i. — Aot irheti arbitration merely 
futile. \ — In an action by three partners 
against the fourth partner, & against 
the arbiter named under a clause of 
arbn. in the contract of copartnery, 
pursuers sought to prevent defenders 
proceeding with a reference under the 
clause, on the ground that many of the 
questions mbmitted to the arbiter were 
not. such as ho would have power to 
decide. The objection had been taken 


1 before the arbiter, who repelled it : — 
Held : at that stage of the arbn. it. 
must be assumed that* the arbiter would 
keep within his powers, & it was in- 
expedient to say what would look like 
instructing the arbiter in Ids duties Sc 
to separate the questions into two cate- 
gories & direct that he might entertain 
some & not entertain others. — B ennet 
r. Ben net (1903), 10 8. L. T. 609.— 
SCOT. 


417 ii. .] — Injunction will 

not be granted to restrain a party from 
proceeding with an arbn., where the 
result will be merely futile. An arbn. to 
determine value of land of pltf. taken 
by defts. will not be restrained because 
a condition precedent to taking of the 
land may not have been complied with 
— Duncan v . Campbeli.ton (1906 26 
C. L. T. 466 ; 3 N. B. Kq. 224 — CAN. 
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was alleged that there was a shortage of 171 bags, 
&, the B. Co. having paid only in respect of the 
quantity actually delivered, M. A. Co. instructed 
them to make a corresponding deduction from the 
freight, but pltfs. refused to acknowledge the claim 
for short delivery. A dispute having thus arisen, 
M. A Co. gave notice that they demanded an arbn. 
under a clause in the charterparty, which provided 
for arbn. “ by arbitrators, one to be appointed by 
each of the parties to this agreement, if necessary 
the arbitrators to appoint a third,” A formally 
required pltfs. within seven clear days to appoint 
their arbitrator. Pltfs. did not appoint an arbi- 
trator, & defts., after the expiry of the seven days, 
gave notice of the appointment of a gentleman to 
act as sole arbitrator. Pltfs. thereupon took out 
a summons for further directions asking ( inter 
alia) for an injunction to restrain first defts. 
from proceeding with the arbn.: — Held: there 
was no jurisdiction in the ct. to grant the injunc- 
tion asked for. — Den op Airlie S.S. Co., Ltd. 
v. Mitsui A Co., Ltd. A British Oil A Cake 
Mills, Ltd. (1912), 109 L. T. 451 ; 12 Asp. M. L. C. 
1(59 ; 17 Com. Cas. 11(5, C. A. 

420. Submission illegal — Trading with 

enemy.] — At some time before July 31, 1914, pltfs., 
who carried on business in Liverpool, agreed to 
purchase from defts. a quantity of beetroot sugar, 
f.o.b. Hamburg, in Aug. On July 31 the German 
Govt. placed an embargo on the export of beetroot 
sugar. On Aug. 1 pltfs. gave orders to defts. to 
sell the sugar, A on the same day defts. contracted 
in London to buy the sugar from pltfs. All the 
contracts contained an arbn. clause. War broke 
out between Great- Britain A Germany on Aug. 4, 
A proclamations dealing with trading with the 
enemy were then issued. Disputes having arisen 
between pltfs. A defts. with regard to the con- 
tracts, defts. desired to submit the disputes to 
arbn. : — Held : though the performance of the 
contracts in specie was illegal after Aug. 4, yet, as 
t hey were valid A binding at the time when they 
wore made, pltfs. were not entitled to an injunc- 
tion restraining defts. from proceeding with the 
arbn. — Smith, Coney A Barrett v. Becker, 
Gray & Co., [191(5] 2 Ch. 89 ; 81 L. J. Cl i. 895 ; 
112 L. T. 914 ; 31 T. L. B. 151, C. A. 

Annotation : — Mentd. Jager v. Tolme & Bunge A London 

Produce Clearing House, (191(51 1 K. 11. 939, C. A. 

421. — - Waiver of right to arbitrate.] — A suit 
was instituted by a contractor praying for a 
declaration of his rights upon the construction of 
certain contracts between him A defts., A for 
inquiries A accounts on the footing of such declara- 


tion. Defts. claimed the right to proceed by arbi- 
tration “ on most if not all ” of the matters in 
dispute. On a motion to restrain the arbitrator 
from making an award : — Held : (1 ) whether 

defts.’ seizure of the works was a waiver of their 
right to proceed by arbitration could not be deter- 
mined until the cause was heard ; (2) as some 

matters seemed to be excluded from the arbn., but 
some remained, the order would be for the reference 
to go on, defts. undertaking not to take any pro- 
ceedings upon any award without the leave of the 
ct. — Pickering v. Cape Town Ky. Co. (1895), 
L. B. 1 Kq. 84 ; 13 L. T. 357, 570, L.C. 

422. Restraining arbitrators — Corruption.] — 
Semble : the ct. has jurisdiction, by analogy to a 
writ of prohibition, to restrain by injunction an 
arbitrator from proceeding with a reference on the 
ground of corruption. — M almesbury By. Co. v. 
B UDD (1879), 2 Ch. 1). 113 ; 45 L. J. Ch. 271. 

Annotation : — Refd. North London By. Co. v. G. N. Ky. Co. 
(1883), 11 Q. 11. 1). 30, C. A. 

423. Unfitness or incompetence.]-— The ct. 

will restrain an arbitrator by injunction from 
acting in any case in which he is, in the opinion 
of the ct., unfit- or incompetent t-o act. — Bepdow v, 
Beddow (1878), 9 Ch. D. 89 ; 47 L. J. Ch. 588 ; 
29 W. R. 570. 

Annotation# : — Difltd. North London Tty. Co. v. G. N. Ity. Co. 
(1883), 11 Q. 13. D. 30, C. A. Mentd. Thomas v. Williams 
(1880), 14 Ch. I). 8(51 ; Quartz Hill Consolidated Gold 
Mining Co. v. Beall (1882), 20 Ch. 1). .001, C. A. ; llonnard 
v. Perryman. [18911 2 Ch. 2(59, C. A. ; Jackson r. Barry 
Ity. Co., [1893] l Ch. 238, C. A. 

424. Bias — Expressions of opinion previous 

to acting.] — A contract, by which pltf. undertook to 
construct a dock for deft, eo., provided that any 
dispute between the co. A the contractor as to the 
meaning of any part of the contract, or as to the 
quality or description of the materials t-o he used 
in the works, should he referred to the co.’s engi- 
neer as arbitrator. A dispute arose whether the 
contract required the interior of a certain embank- 
ment- to be made of stone, or whether rocky marl 
was allowable, so that, if the contractor by the 
direction of the engineer used stone % he would be 
entitled to be paid for it- as an extra. A corre- 
spondence took place between the contractor & 
the engineer, in which the engineer stated his view 
to be that the /contract bound the contractor to 
use stone, A that it was not an extra. The co. 
then referred the dispute to the arbn. of the engi- 
neer. After this reference, A on the day for 
which the first appointment had been made, the 
engineer wrot e to the contractor a lett er in which he 
repeated his former view. Pltf. brought his action 


424 i. Restraining arbitrators — Bias. 1 
— Contractors with a co. referred all dis- 
putes to the co.’s engineer as arbiter, & 
sought- t-o have him interdicted from 
acting as such, or Issuing any decree- 
arbitral, on the ground that he-hud been 
to blame lor delay in the execution of 
the work, t-hat it was incompetent, for 
him to adjudicate on the questions 
thence arising, & that previous to the 
contract he had made an estimate of 
the probable expense of the works : — 
Held : the allegations were not relevant 
or sufficient, & action dismissed.— 
TKOWHDALE & 80N V. JoPI* & NORTH 
British By. (Jo. (18(55), 38 Sc. Jur. 25. — 
SCOT. 

424 ii. .] — The High Ct. 

has power to pie vent a lion-indifferent 
arbitrator from acting without waiting 
until the award is made, though per- 
haps the better course is to apply for 
leave to revoke the submission if another 
arbitrator be not- substituted.™ Bur - 
ford Township v. Chambers (1894), 25 
O. K. 0(53.— CAN. 

424 iii. .]— By Act of Par- 

liament questions arising between pltfs. 


& defts. were “ referred to the arbn. of 
(!.” Later defts. obtained an Act of 
Parliament authorising csertain works. 
Thereafter, but before any of the latter 
works had been commenced, pltfs. 
brought an action to have (’. interdicted 
from acting us arbiter under the hrst 
Act-, averring that the works under the 
two Acts were so related that questions 
in wiiich the interests of defts He pltfs. 
would mutually eontliet “ must arise 
from time to time in the ordinary course 
of execution of the respective under- 
takings ' Held : (\ had disqualified 
himself from determining any question 
between defts. & pltfs. under the first 
Act arising out of the execution of works 
by defts. under the second Act, & if such 
a question actually occurred for decision 
(/. would bo disqualified not- merely 
from determining that- question, hut 
also from acting as arbiter between the 
parties under the Ilrst Act quoad omnia , 
but as no such question had actually 
occurred, or might ever occur, it. was 
premature to interdict C. from acting as 
arbiter under the first Act, &, therefore, 
interdict must he refused. — Cale- 
donian By. Co. v. Glasgow Corpn. 
(1897), 25 R. (Ct. of Bess.) 74.— SCOT. 


424 iv. .1 — - Plaunt ik 

Gillies Brothers (1912), 21 O. W. It. 
509 ; 3 (). W. N. 921.— CAN. 

424 v. hack of authority to re- 

fer.] — An insurance co. brought a note 
of suspension & interdict to stop pro- 
ceedings In an arbn. under a policy 
issued by them. The grounds of sus- 
pension were (1) that law agents who 
had made the claim He nominated an 
arbiter, & who professed to act on 
helmlf of the insured, had in fact acted 
on behalf of his creditors (who had no 
right to claim under the policy), & 
(2) that the agents had no authority 
from the insured: — Held: the objec- 
tions did not disclose snrtleient grounds 
for stopping proceedings in the arbn., 
He the note must bo refused. — -Licences 
Insurance Corpn. He Guarantee 
Fund, Ltd. r. Shearer, [1907] S. C. 10. 
—SCOT. 

424 vi. Misconduct. 1 —A party in 

a submission regarding a complicated 
accounting having raised a declarator 
to have arbiters discerned incapable of 
pronouncing decree, in respect of t-helr 
having required the parties to Bign an 
obligation for their remuneration, at " 
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Sect. 11. — Restraint of arbitration by injunction . 
Sect. 12: Sub-sect. 1.] 

to restrain the co. from proceeding further with 
the arbn. : — Held : (1) considering the position of 
the engineer, who, as engineer of the co., must 
necessarily have already expressed an opinion on 
the point in dispute, his writing after the com- 
mencement of the arbn. a letter repeating the 
same opinion would not disqualify him from acting 
as arbitrator unless, on the fair construction of the 
letter, it appeared that he had made up his mind 
so as not to be open to change it upon argument ; 
(2) the letter did not, upon its fair construction, 
show that the engineer had precluded himself from 
keeping his mind open, & the injunction granted 
by the ct. below ought to be dissolved. Qu. : 
whether there was jurisdiction to grant it. — Jack- 
son v. Barky Ky. Co., [1893] 1 Oh. 238 ; 08 L. T. 
472 ; 9 T. L. B. 90 ; 2 B. 207, C. A. 

Annotations : — Apld. Eckersley v. Mersey Docks & Harbour 
Board, (1894] 2 Q. B. 667, C. A. Folld. Bright v. River 
Plate Construction Co., 11900] 2 Ch. 855. Distd. Freeman 
v. Chester R. D. C„ 119111 1 K. B. 783, H. L. ; Aird (John) 
v. Bristol Corpn. . Bristol Coipn. v. Aird (John) (1913), 77 
J. P. 209, H. L. Reid. He Nott & Cardiff Corpn., [19181 
2 K. B. 146, O. A. Mentd. lie Donkin & Leeds & Liverpool 
Canal Proprie tors (1893), Hudson, Bldg. Contracts, 4tli ed., 
Vol. II., p. 239, D. O. ; Ives & Barker v. Wlllans. (18941 
2 Ch. 478, C. A. ; lie Nuttali & Lynton Sc Barnstaple 
Ry. Co. (1899), 82 L. T. 17, C. A. ; Hickman v. Roberts, 
11913] A. C. 229, H. L. 

425. .] — Under a contract inde- 

pendent/ engineers gave their opinion that the 
original scheme was unworkable, «fc pltf. estimated 
the cost of putting the matters right at £21,000, 
but the borough engineer who was one of defts. 
thought £7,000 enough. The corpn. having given 
notice to refer the matter to the arbn. of the 
borough engineer: — Held: (1) the borough 
engineer had not precluded himself from being 
arbitrator by unfair statements or by prejudging 
the dispute, A he was the real arbitrator within 


the terms of the contract ; (2) pltf.’s application 
to restrain the arbn. must be refused. — McKee v. 
Dublin Corpn. & O’Sullivan (1912), Hudson, 
Bldg. Contracts, 4th ed., Vol. II., p. 466. 

Bias generally.] — See Nos. 515 — 517, Part II., 
Sect. 2, Sub-sect. 3, Part IV., Sects. 16, Sub-sect. 2, 
B., 19, Sub-sects. 2, B. (b), 3, B., 5, E., post. 

426. Matter unsuited for arbitration.] — O. 

offered pltf. a sample of barley. Pltf. wrote offer- 
ing 33s. Qd. a quarter for 56 quarters. O. on 
Jan. 22 telegraphed, “ Brokers will not divide 
under 34s.” — i.c., will not divide the quantity 
offered at a less price than 34s. Pltf. telegraphed 
back, “ Will take 56 quarters at 34s.” Next day 
O. sent a “ sold note, by which the contract was 
marie subject to the rules of the Liverpool Corn 
Trade Assocn. On Jan. 23 the contract note was 
received. Pltf. was advised of the arrival of the 
barley, inspected it & found it not according to 
sample, & at once advised O. of it. It was ad- 
mitted that this was the fact, & endeavours were 
made to induce pltf. to take the barley at a reduc- 
tion, which he refused. O. wrote demanding pay- 
ment, which was refused, & then claimed to go to 
arbn. under the Liverpool rules, which provided 
that all disputes should he referred to arbn. Pltf. 
refused to appoint an arbitrator, & O. claimed to 
do so under me rules. Pltf. having issued a w r rit» 
in an action for an injunction to restrain O. from 
proceeding to arbn. : — Held : such a case ought 
not to be sent to arbn. under the rules, & the order 
made by the judge in chambers for an injunction to 
restrain the seller from proceeding to arbn. was right. 
— Sissons v. Oates (1894), 10 T. L. K. 392, l). C. 

Annotation Mentd. Munro v. Bognor U. D. C. (1915), 13 

L. U. R. 431. 

427. Agreement Impugned — Not representing real 
contract — Injunction refused.] — A contract con- 
tained the terms of business in accordance with 
which defts. were to deal in stocks & shares on 


same time presented a bill of suspension 
& interdiet to have the arbiters pro- 
hibited from in the meanwhile taking 
any further steps in the submission. The 
ot. refused the bill, reserving all com- 
petent pleas in the declarator as in a 
reduction. — Fraser r. Gordon (1834), 
12 Sh. (Ct. of hews.) 887 — SCOT. 

424 vil. Unfitness of arbitrator 

subject of action of declarator .] — A party 
to a submission brought a declarator to 
havo it found that the arbiter had dis- 
qualified himself from acting in that 
capacity ; thereafter ho presented a note 
of suspension for the purpose of having 
the arbiter interdicted from pro- 
ceeding with the submission, on the 
ground that he ought not to do so while 
the question whether he was not dis- 
qualified wus pending. The ct. refused 
the note.- Drew t’. Leburn (1850), 12 
D. (Ct. of ,Scsh. ) 983.— SCOT. 


424 viii. Illegality of subject- 

matter.] — Held : it was not agood ground 
for interdict ing an arbiter from proceed- 
ing with a submission that lie was about 
to consider & dispose of a claim alleged 
to be illegal, as founded on a pactum de 
quota litis. Newbie. : it was not to he 
-assumed that the arbiter w r ouhl not 


rightly dispose of such a claim. — 
Bklt.or Young or Farrell v. Arnott 
£1857), 19 D. (Ot. of Sess.) 1000.— 


424 ix. Mailers outside md mis- 

sion . ] — A contract contained a clause 
providing t hat d isputes should be referred 
to an engineer named. The contractor 
abandoned the w'ork, & raised a reduc- 
tion of the contract, on the ground of 
misrepresentation. Thereafter, the co. 
having called on the party named as 
the arbiter to act, the contractor main- 
tained that the clause of reference in 
the contract did not apply to such a 
case as had arisen & brought a note of 
suspension, but the ct. refused to 
Interdict the arbiter from proceeding 


under the reference in the contract, 
the contractor having the ordinary 
remedies against an arbiter acting 
ultra vires . — Wii-son v. Caledonian 
Ry. Co. Sc Graham (1860), 22 1). (Ct. of 
Hess.) 697.— SCOT. 

424 x. .1 — A claim having 

been lodged in an arbn., resp., before 
the arbiter had considered the claim or 
prouounced any decision thereon, pre- 
sented a note for interdict against the 
arbiter proceeding with the reference, 
on the ground that the form of the 
claim was such that the arbiter was 
asked to pronounce an order which would 
he ultra vires; — Held: (1) although it 
might be the claim as stated could, not 
be competently sustained, yet, as the 
matters in question fell primcl facie 
nnder the clause of reference, & the 
claim might he amended so as to bo 
competent, the objections resolved into 
a question of pleading which fell 
primarily to be dealt with by the 
arbiter ; (2) it could not be assumed 
that the arbiter would pronounce in- 
competent orders ; (3) complainer w r as 
not entitled to have the arbn. inter- 
dicted.- Muore v. M’Cosn (1903), 

5 F. 946 ; 40 Sc*. L. R. 691.— SCOT. 

424 xi. Most expedient course in 

interests of both parties .] — A contract 
contained a clause referring any dispute 
or difference aB to the intent of the con- 
tract to the decision of the architect as 
sole arbiter. The contractors for a con- 
siderable time, without objection on the 
part of the employers, made use of 
“shivers” sand. On the employers 
subseq uontly objecting to Its use the 
contractors maintained their right to 
continue to use it on various grounds, 

6 the employers referred the matter to 
the arbiter, who issued what the em- 
ployers contended was an award, but 
what the contractors averred was only 
an ex p. opinion. The latter thereafter 
called on the arbiter to reconsider his 


award, & hear the parties : — Held ; the 
employers had mistaken their remedy in 
applying to the arbiter, but to prevent 
further proceedings before him interdict 
was granted os the most expedient 
course in the interest of both parties. — 
Greenock I*. 11. v. Ccxjhill & Son 
(1878), 5 R, (Ct. of Sees.) 732.- SCOT. 

424 xii. Jurisdiction of Court of 

Chancery .] — Before a submission lias 
been made a rule of ct., a ct. of equity 
has jurisdiction to restrain an arbitrator 
improperly appointed from ontcring 
upon the duties of such arbn. — Direct 
Cable Co. v. Dominion Telegraph 
Co. (1883), 28 Gr. 618 ; 8 A. R. 416.— 
CAN. 

424xiii. Unwillingness or in- 

ability of one parly to attend. J — The arbiter 
under a reference having taken part of the 
evidence adjourned the proof. & at an 
adjourned diet counsel for A., one of 
the parties, stated that ho appeared 
merely to protest against the arbn. 
going on, & the arbiter declared the 
proof for A. closed. After hearing the, 
remaining proof for the other party the 
arbiter issued a note of his proposed 
findings. Before any further proceed- 
ings had taken place, A. brought an 
action for reduction of the interim 
orders & of the note of proposed find- 
ings, & for interdict against the arbiter 
going on with the reference. Pursuer 
averred that he had boon obliged to go 
abroad owing to ill-health, that in his 
absence his agent was unable to proceed 
with the reference. Sc that the arbiter 
had pronounced , the orders under 
reduction notwithstanding that the 
agent had intimated his desire to have 
proceedings delayed until Ids client’s 
return : — Held : the action w'as Irre- 
levant, on the ground that it was still 
open to pursuer to appeal to the arbiter. 
— Wkmyhs v. Ardkossan Harbour 
Co. (1893), 20 It. (Ct. ot Sobs.) 500.— 
SCOT. 
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pltf.’s account. Defts., having a claim against 
pltf. for differences, instituted arbn. proceedings 
under an arbn. clause in the contract, which pro- 
vided that any dispute between the parties should 
be referred to arbn. Pltf. brought an action for an 
injunction to restrain defts. from proceeding with 
the arbn. proceedings, on the ground that the 
written agreement did not rightly represent the 
real contract entered into between the parties. 
Pltf. contended that the real intention was not 
to deal in transactions for the actual purchase A 
sale of stocks, but to deal in differences only, A 
the transactions were gambling transactions A 
should be submitted to a jury. The ct. refused to 
grant an injunction. — McHabo v . Universal 
Stock Exchange, Ltd., [1895] 2 Q. B. 81 ; 64 
L. 3. Q. B. 498 ; 72 L. T. 602 ; 43 W. It. 464 ; 1 1 
T. L. It. 409 ; 15 It. 459, O. A. 


Sect. 12.— ENFORCEMENT OF A SUBMISSION 
OR AGREEMENT TO SUBMIT. 

Sec , also , Sects. 9, 10, ante , Part II., Sect. 7, post* 

Sub-sect. 1. — In General. 

428. By assumpsit on promise.]— An assumpsit 
may be maintained upon a promise, in considera- 
tion of “ a submission,” without adding “ to stand 
to the award, etc.,” for it shall be intended an 
absolute submission. — Neve v. Lyne (1596), Pro. 
Eliz. 460 ; 78 E. K. 713. 

429. By action for refusal to nominate arbitrator.] 
— Scmble : no action can be maintained for 
refusing to nominate an arbitrator in pursuance 
of a covenant to refer matters to arbn. — Tatter - 
sall v . (iROOTE (1800), 2 Bos. A 1*. 131 ; 126 E. K. 
1197. 

Annotations Apld. Dowbiggin v. Hurrison (1829), 4 Man. 

& Ky. K. B. (>22. Distd. Scott v. Avery (1850), 5 H. L. 

Can. 811, H. L. Expld. A Distd. Beltleld v. Bourne. [18841 

1 Cb. 521. Mentd. Frt?olttiid v. Stansfeld (18.04), 2 Sin. & U. 

479 ; Livingston v. Ralli (1855), 5 E. & B. 132. 

430. .] — Declaration on a written agree- 
ment, not under seal, by pltf. to let land to deft., 
with right of sporting, deft, to make satisfaction 
to pltf.’s tenants for damage done by game on their 
farms, the amount to be ascertained by a valuer 
to be chosen by each party, A an umpire. Aver- 
ment that deft, entered A preserved the game. 


which did damage to the tenants, & that deft, was 
requested by pltf. to appoint a valuer. Breach, 
that, although within a reasonable time a. valuer 
was appointed by pltf. & notice thereof given to 
deft., A pltf. requested him to give the name of 
a referee on his part A fix a time, etc., of meeting 
to ascertain the damage, etc., in default of which 
pltf.’s valuer would alone ascertain the damage 
done, yet deft, did not give notice to pltf. of any 
valuer chosen by him, nor had ever made satisfac- 
tion, etc. : — Uclci : ( 1 ) after verdict, it must be taken 
that the declaration alleged a refusal by deft, to- 
appoint a valuer ; (2) the jury having found that 

E ltf. did not give notice in a reasonable time of 
is appointment of a valuer, this was an im- 
material allegation, inasmuch as deft, had refused 
to appoint altogether. 

The rule ought to be made absolute for judg- 
ment for pltf., notwithstanding the verdict for 
deft., finding that pltf. did not notify to deft, 
his choice of an arbitrator within a reasonable 
time. It appears by the record that deft, was 
requested to appoint an arbitrator on his part, & 
refused to do so within a reasonable time. In 
effect lie refused to proceed by arbn. It is 
immaterial whether pltf. chose an arbitrator, 
or notified his choice at any time ; A the verdict 
on this issue is consequently on an immaterial fact, 
& does not prevent pltf. from having judgment 
(Lord Denman, C.J.). — Thomas v. Fredricks 
(1847), 10 Q. B. 775 ; 16 L. J. Q. B. 393 ; 11 Jur. 
942 ; 110 E. It. 294. 

Annotation : — Mentd. Knowlman t\ Bluett (1874), L. R. 
9 Exch. 307, Ex. Cli. 


431. By action for damages — Damages may be 
substantial.] — A contract for the sale of a cargo of 
wheat contained a provision that, if any difference 
arose, it should be referred to arbn. feld : an 
action lay for breach of the agreement to refer, 
A the damages might be substantial A not merely 
nominal. — Livingstone (Livingston) v. Ralli 
(1855), 5 E. A B. 132 ; 24 L. .T. Q. B. 269 ; 25 

L. T. O. S. 143 ; 1 .Tur. N. S. 594 : 3 \V. R. 488; 
3 C. L. H. 1096 ; 119 K. R. 430. 

Annotations : — Apld. Scott v. Liverpool Corpn. (1858), 1 
(jiff. 210. Refd- Font on jet* NuHsunvanjoo v. Munockjee 
(1808), 12 Moo. 1ml. App. 112, 1\ U. Mentd. Hodgklnson 
v. Ferule (1857), 27 L. J. V. P. 00; Hanily n v. Talisker 
Distillery (1894), 0 R. 188, II. L. 


432, Dafnages may be nominal.] — A build- 

ing agreement contained a provision that, any 
dispute which should arise under it should be 
referred to arbn. In an action for breach of 
the agreement to refer: — Held: pltf. could not 


PART I. SECT. 12, SUB-SECT. 1. 

a. By suit .] — Scmble : A suit will 
not lie to enforce an agreement to refer 
i o arbn. — C oringa Oil Co. v. Kokgler 
(1875), I. L. It. 1 Calc. 400. — IND. 

428 i. By action on promise. 1 — A clause 
i n a contract, which provides for the ap- 
pointment of arbitrators in the event of 
a dispute, is merely a promise to that 
effect, which, however, may bo en- 
forced at the diligence of either of the 
contracting parties. — Lafebre v. 
MacKinnon (1914), Q. It. 23 K. B. 
555. — CAN. 

429 i. By action for rcfuml to nomi- 
nate arbitrator.] — A contract con- 
tained a clause providing, in case of any 
dispute, for a reference to two arbi- 
trators in England, one to be appointed 
by each of the contracting parties. 
Matter of disputes arising, defts. refused 
to appoint an arbitrator. Previous to 
the making of the award pltfs., under 
the provisions of C. L. P. Act, 1854, 
bad the submission to arbn. made a 
rule of the Ct. of Common Pleas. In a 
suit in which pltfs.* claim was for 
damages incurred by pltfs. in respoct of 


the breach of the contract : — Held : i averred that the coal was exhausted, a 
the making the submission u rule of | reference was entered into, which the 
ct. had not the effect of depriving j landlord aftorwurds declined to proceed 
u party of his right to appoint, an with. The tenant raised an action to 
arbitrator. — Coring a Oil Co. v. have it declared that the reference suh- 
Kokgler (1875), 1. L. R. 1 Calc. 460. sisted & the landlord was boutid to abide 
— IND. by It : — Held : the tenant, was entitled 

to have that question of fact deter* 

429 ii. Action on covenant .] — By mined, in terms of tlio stipulations of the 

a lease it was agreed that, in case any lease, " by persons of skill mutually 
difference should arise, the rent should chosen,” — Cochrane v. Grraims (1859), 
be fixed by arbn., & the lesseo cove- 31 Sc. Jur. 205. — SCOT, 
nan ted that ho would appoint an arbi- j 

irator ; differences us to the amount of c. Action on contract equivalent to 
the rent having arisen which had not j action against party for refusal to refer .] — 
terminated at the death of the lessee, & j In an action on a contract, which con- 
deft,. having become Ids personal repre- j tained an agreement that if any dlffer- 
sent&tive, & entered into possession, & ence arose, it should be referred, pltf. 
having failed, though requested, to alleged that ho was wrongfully dis- 
appoint an arbitrator : — Held : an charged from completing the contract, 
action for breach of the covenant was & made various claims & requested a 
sustainable against deft, sued as reference, which was refused, that the 
assignee. — Donegal i\ Vkrner (1872), ! arbitrator resigned, & no other person 
6 I. C. L. R. 504. — IR. was appointed as arbitrator under the 

contract & that the disputes had never 
b. By action of declarator.] — A lease been decided: — Held: pltf. ’s action 
provided that, in the event of coal was really an action for a refusal to 
becoming exhausted or not workable to refer his claims to arbn., & such an 
profit, & upon the fact being ascor- action might be maintained. — Mux vena 
tained by persons of skill, the lease v. Come, for Railways (1888), 3 
should he at an end. The tenant having Q. L. J. 108. — A US. 
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Sect. 12. — Enforcement of a submission or agreement 

to submit : Sub-sects. ]. <&• 2.] 

recover more than nominal damages if he would 
have been entitled to recover nothing under an 
arbn. — Bkunrpon v. Htaines Local Board (1884), 
Tab. A El. 272. 

433. Refusal to arbitrate.] — On a case 

stated by arbitrators having reference to a question 
of price under a contract, by the terms of which 
disputes were to be submitted to arbn., it was 
contended that the refusal of one of the parties to 
the contract to submit the question of price to 
arbn. had prevented fulfilment of the contract : — 
Held : by the refusal to arbitrate there had arisen 
an actionable breach of contract, A there would be 
judgment for pltfs. — He Samuel (M.) A Co., Lon- 
don, A Hoci£t£ Commerce ale kt Industriklle 
Be Naptjie Caspienne et 1)e La ]\Iek Norn 
<1895), 32 T. L. It. 43. 

434. Arbitrator refusing to act.] — An agree- 

ment to settle disputes between two parties as to 
the amount to be paid by one of them in respect 
of the value of goods belonging to, or work done 
by, the other of them, by a reference to two 
valuers, one to be appointed by each party, does 
not import- any undertaking by the former that 
the valuer whom he may appoint shall act in the 
valuation, nor any liability for his not acting. 
The party is only bound to appoint a valuer on 
his part, A if the person appointed does not act, 
the other party is remitted to his original cause of 
action A may revoke his submission, or may pos- 
sibly, if the valuer has undertaken to act A failed 
in his duty, have a right of action against him, 
but has no right of action against the party who 
appointed him. — Cooper v. Siiuttlewohth (185(1), 
25 L. J. Ex. 114. 

Annotation: — Distd. Clarke v. Westrope (185G), 38 C. B. 

765. 

435 . Relief against penalty on bond.] — 

Parties to a suit entered into a bond with £200 
penalty to stand to an award. Afterwards one 
of them countermanded the reference : — Held : 
equity could relieve against the penalty, A a trial 
was directed as to damages. — Wilson v. Barton 
<1071), Nels. 148; 21 E. 31. 812. 

436. By mandamus — To appoint arbitrator.] — 

The rules of a building societ y provided that dis- 
putes between the society A the members should 
be settled by arbitrators, that/ five arbitrators 
should be elected by the board of directors, A 
that in each case of dispute the matters in differ- 
ence should he decided by three of such arbitra- 
tors, to be selected by lot : — Held : if the society 
neglected to appoint arbitrators in accordance with 
their rules, the proper course for the member was 
to apply for a mandamus to compel them so to do. 
— Norton r . Counties Conservative Permanent 
Benefit Society, [1895] 1 Q. B. 24H ; HI L. ,1. 
Q. B. 214 ; 71 L. T. 790 ; 59 . 1 . P. 149 ; 43 W. 1 L 
178 ; 11 T. L. K. 92 ; 39 Sol. Jo. 95 ; 14 K. 59, 
€. A. 

Annotation Mentd. Dot ten r. City & Suburban Permanent 

Benefit Bldg. Sop. (185)5). 72 L. T. .175, C. A. 

See, generally , Building Societies. 

437. Specific performance.]- A bill to enforce the 
specific performance of an agreement to refer to 1 
arbn. lias never been entertained (Grant, M.R.) — j 


Gourlay v . Somerset (Duke) (1815), 19 Ves. 429 ; 
34 E. R. 570. 

Annotations : — Apld. Morgan v. Milman (1853), 3 Do G. M. 

& G. 24 ; Haro v. Burges (1857), 5 W. It. 585, C. A. ; 

Finch v. Underwood (1875), 33 L. T. 634. Distd.' A Expld. 

Hart v. Hart (1881), 18 Ch. D. 670. Apld. Evershed v. 

Evershod (1882), 40 L. T. 690. Refd. South Wales lly. Co. 

v. Wy thes (1854), 3 Eq. Hep. 153. Mentd. Darnloy v. 

L. C. & D. Ry. Co. (186£), 3 Do G. J. & Sm. 24. 

438. .] — There is considerable weight, as 

evidence of what the law is, in the circumstance 
that no instance is to be found of a decree for 
specific performance of an agreement to name 
arbitrators, or that any discussion upon it has 
taken place in experience for the last twenty-five 
years (Lord Eldon, C.). — Street v. Rigby (1802), 
« Ves. 815 ; 31 E. R. 1323. 

Annotations Folld. La Purisima Concepcion (1849), 13 

Jur. 545. Distd. British Empire Shipping Co. v. Somes 

(1857), 3 K. & J. 433. Conga. Poston jeo Nussurwanjee v. 

Manockjee (1868), 12 Moo. Ind. App. 112, 1*. C. Distd. 

Penrioo v. Williams (1883), 23 Oh. D. 353. Refd. South 

Wales By. Co. r. Wythcs (1851), 3 Kq. Hep. 153. Mentd. 

Livingston v. Halli (1855). 3 C. L. H. 109C ; Blythe v 

Lafone (1859), 28 L. J. Q. B. 104. 

439. .] — The ct. will not entertain a bill for 

the specific performance of an agreement to refer 
to arbn. — Agar v. Macklew (1825), 2 Sim. A St. 
418 : 4 L. T. (). S. Ch. 1(5 ; 57 E. R, 405. 

Annotation : — Reid. Richardson t\ Smith (1870), 5 Ch. App. 

C49, n. 

440. .] — An "agreement between a railway 

eo. A railway contractors (who were also land- 
owners) for the construction of a branch railway 
provided that the co. should find the land within 
a reasonable time A build the stations, that the 
contractors should give a bond to the amount of 
£50, 000 to secure the performance of the contract/ 
A undertake to execute the works for a double line 
of railway, A the ballasting A permanent way for 
a single line, according to the terms of a specifica- 
tion, to be prepared by the engineer for the time 
being of the co., that the co. should work the 
branch in a reasonable A proper maimer as com- 
pared to the remainder of the main railways, A 
that in case of difference as to working, the same* 
should be settled by arbn., A that any of the details 
of the arrangement, in case of difference, should be 
determined by a referee to be appointed by 
the S.-G. for the time being: — Held: this agree- 
ment was too vague, obscure A uncertain to 
be enforced in a specific performance suit.- — South 
Walks Ry. Co. v. Wythes (1854), 5 I)e (4. J\l. A G. 
880 ; 3 Eq. Rep. 153 ; 24 L. J. Ch. 87 ; 24 L. T. 
O. S. 105 ; 3 W. R. 133, C. A. 

Annotations : — Folld. Kernot r. Potter (1862), 3 De G. F. 

J. 447 : Green hill r. Isle of Wight By. Co. (1871), 23 L. T. 

885. Distd. Greener. West Chos hire Ity. Co. (1871), L . U. 

13 Eq. 44. Held. Oniony v. Cohen (1865), 5 New Hep. 

400 ; Pestonjec Nussurwanjco v. Manockjee (1868), 12 

Moo. Ind. App. 112, I*. C. 

See , also, Sect. 13, Sub-sect. 4, post. 


Sub-sect. 2. — Abortive References. 

See , 7ion\ Arbitration Act, 1889, ss. 5 A 0. 

See, also, Part II., Sect. 7, post, 

441. Powers & duty of court.] — In an act ion upon 
a contract- whereby the parties have provided for 
arbn. as a means of ascertaining the amount due 


437 i. Specific performance.} — (, v. ; 
whether it was intended by the excep- 
tion in Act IX. of 1872, s. 28, to autho- 
rise the ct. to entertain a suit for 
specific performance of an agreement 
to refer to arbn. — Comm ; a Oil Co. r. 
Koeglkk (1875), I. L. it. 1 Calc. 166. — 
IND. 


PART I. SECT. 12, SUB-SECT. 2. 

d. Mights of party acting on sub- 
in ission—Submissimt subsequently found 
to be void .} — Where a party had entered 
into an informal agreement with 
another, settling certain disputed 
claims, & containing u submission 


relative to others, A made payments Id 
terms of the agreement & acted on the 
submission : -Held : although the sub- 
mission failed from ambiguity, he was 
not entitled to insist in an action of 
repetition of the payments A othorwiso, 
on the assumption that the agreement 
was not binding, action being reserved 
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under the contract, if arbn, proceedings have 
proved abortive it is the duty or the ct. to supply 
the defect by itself ascertaining the amount due. 

When an arbn. for any reason becomes abortive 
it is the duty of a ct. of law, in working out a con- 
tract of which such an arbn. is part of the practical 
machinery, to supply the defect which has occurred. 
It is the privilege ot a ct. in such circumstances, Ac 
it is its duty, to come to the assistance of parties by 
the removal of the impasse & the extrication of 
their rights. This rule is in truth founded upon the 
roundest principle, it is practical in its character, 
& it furnishes by an appeal to a ct. of justice the 
means of working out & of preventing the defeat 
of bargains between parties (Lord Siiaw of Dun- 
fermline). — Cameron v . Cuddy, [1914] A. C. 
051 ; 83 L. J. ]\ 0. 70 ; 110 L. T. 80. P. C. 

442. .] — A railway co. agreed to make such 

accommodation works as A. should notify within 
one month after possession should have been 
given to the co. A. Ac the co.’s engineer met Ac 
discussed the necessary works, Ac a memorandum 
was made specifying certain works. Certain 
discussions as to these works were protracted 
beyond the month, A. supposing that the con- 
dition as to time was waived. Two months after 
the one month had expired, A. made his award. 
The award provided for a cattle arch which had 
not been previously mentioned. The solrs. of the 
<*o., not being fullv informed as to the exact date 
of the award, took it up Ac paid the arbitrator’s 
charges : — Held : as the parties had agreed to 
leave matters to the discretion of A., the ct. had 
no power to substitute its own discretion for that 
of A. so as to order tin* construction of works, 
though such might appear to be necessary Ac 
proper. -Darnley (Karl) v. London, Chatham 
A c Dover Ky. Co. (1S(S7), L. R. 2 II. L. 13 ; 30 
L. .T. Cb. 404 ; 10 L. T. 217 ; 15 W. R. 817, II. L. 

Annotations : — Mentd. Gossip ?\ Wright (1803), 32 L. J. Oh. 

018; A. -li. v. Cambridge Consumers’ (las Co. (ISOS), 

L. K. fi Eq. 2S2 ; Breekon v. Russell (1808), 10 L. T. 4(58 ; 

Budding v. Murdoch (1875), l Ch. i>. 42. 

443. No agreement signed — No reference taking 
place.] —Where a cause was ready to be tried, but 
was withdrawn at the time of trial upon an agree- 
ment of reference, which was never signed, Ac no 
reference ever took place, the ct. refused to give 
judgment as in case of a nonsuit, on the ground 
that pltf., having taken the cause down for trial 
once, was not in default, that deft. \s course was 
to take down the record by proviso. — Han.sby v. 
Evans (1830), 7 Dowl. 108; 4 Al. & W. 505; 
1 Horn Ac H. 420 ; 8 L. J . Ex. 105 ; 3 Jur. 44 ; 
150 E. R. 1545. 

444. Failure of party to take up order of refer- 
ence.] — A verdict was taken for pltf. at the assizes 


Mar. 31, subject to a reference, the award to be 
made on or before the first day of Easter term, Apr. 
10. The attorney for pltf. left the assize town 
for his own residence, having first directed his 
agent at the assize town to obtain the order of 
reference Ac send it him. On Apr. 4, having again 
written to his agent respecting the order, he left 
home on business Ac returned on the 14th, when 
he found that the order of reference had not been 
sent, Ac, in consequence, he was not able to obtain 
it till the time for making the award had expired. 
Deft, having declined submitting to a new order 
of reference on the former terms, the ct. refused to 
grant a rule enabling pltf. to proceed upon his 
verdict in default of such submission. 

It was pltf.’s fault that the arbn. did not 
proceod ; the attorney went away A deserted tho 
cause. The rule must be discharged, Ac pltf. 
may take the cause down again for trial ( per Cur.). 
— Doe d. Fisher v. Saunders (1832), 3 R. & Ad. 
783 ; 1 L. J. K. B. 273 ; 110 E. R. 280. 

445. Reference by order — Default of third party.] 
— By order of Nisi Prius a verdict was taken for 
pltf., subject to an arbn. which was not entered 
upon through the default of a third party : — 
Held, : pltf. nfight apply for leave to enter Ac try the 
cause dr novo. — Bacon v. Cress weld (1835), 1 
ilodg. 180. 

Annotation : — Refd. Hall v. Rouse (1838), 4 M. & W. 24. 

445, Default of party.] — By an order of 

Nisi Prius , to which F. consented to become a 
party, a decree was to be obtained in Ch., by 
consent, to refer a cause Ac a Ch. suit between the 
same parties to a master in Ch. Fit is., trustees 
for F., having, in violation of their consent, frus- 
trated the endeavour to obtain such a decree from 
the Ct. of Ch., Ac having applied for a new trial in 
the cause, the ct. granted tho application for a new 
trial, but only on condition of pltfs. paying the 
costs of the day & of the motion for a new trial, 
Ac of a motion for an attachment for not obeying 
the order of Nisi Prius. — Morgan v. AIiller 
(1830), 0 Bing. N. C. 108 ; 8 Scott, 200 ; 133 E. R. 
00. 

447. Verdict subject to reference — Arbitrator 
refusing to proceed.] — Where a verdict was found 
for pltf. at Nisi Prius , for the damages in the 
declaration, subject to the award of a barrister, 
Ac the arbitrator declined proceeding in the refer- 
ence : — Held. : pltf. was entitled to judgment- Ac 
exocution forthwith, unless deft, consented to refer 
the damages to another arbitrator. — W ooi.ley v. 
Kelly (Clark) (1822), 1 B. & C. 08 ; 2 Dow. Ac 
Ry. K. B. 158 ; 1 L. J. O. S. K. B. 38 ; 107 E. R. 
20. 

Annotations : — Consd. Hall v. Phillips (1832), 9 Bins;. 89 ; 

Bacon v. Cresswcll (1835), 1 Hod#. 189 ; Cheslyn v. Dalby, 


in regard to tho matter submitted. — 
Htirltnc. v. Ker (1830), 8 Sh. (Ct. of 
Seas.) 911.— -SCOT. 

e. No arbitrators appointed — Amount 
settled by jury.] — Upon a covenant 
in a lease that in case of Are a fair 
deduction should be made in the 
rent, to he ascertained by arbn., whoro 
neither had appointed an arbitrator : — 
Held : the tenant was not precluded 
from making a jury the medium by 
which a deduction was to bo made. 
Qu. : whether if tho landlord had 
offered to arbitrate, Sc. the tenant had 
refused, the deduction could then bo 
referred to a jury. — M cGill v . Proud- 
FOOT (1847), 4 U. C. It. 33.— CAN. 

f. Arbitrators refusin'] to act.] — 
Where parties had agreed to refer all 
matters in dispute to tho arbn. of throe 
persons. Sc one of the arbitrators refused 
to continue to act, & tho other two con- 
sequently refused to proceed with the 
reference, the ct. refused to ordor the 


agreement to bo filed in ct. — Brooke v . 
SURDIA-L (1874), 12 B. L. It. A. U. 13.— 

IND. 

445 i. Reference by order — Failure to 
enlarge. 1— A cause was referred, tho 
award to bo made by July 1, with leave 
to tho arbitrator to enlarge, but no 
verdict was taken. Ho enlarged tho 
time, Sc, after hearing evidence, ad- 
journed to enable defts. to procure 
thoir witnesses. Neither party attended 
again, nor took any steps to procure a 
further enlargement, Sc pltf. gave notice 
of trial. I lefts, notified him that they 
would move against the proceedings, as 
the order of reference was yet in force, 
but pltf. took a verdict, defts. not 
appearing : — Held : defts., if they 
desired the reference to continue, 
should have applied for an enlargement 
before the verdict, & by omitting so to 
do they had waived their right. — 
Miller v . IToaa (1858), 2 P. it. 299. — 
CAN. 

445 ii. Arbitration not proceeded 


with — Motion for liberty to proceed with 
action. ] — A case was referred by con- 
sent to arbn. The arbn. was not pro- 
ceeded with for upwards of five years, Sc 
then deft, denied the authority of the 
arbitrators. Pltf. moved the cl . 
for liberty to proceod with the action, 
notwithstanding the lapse of time Sc 
notwithstanding the consent whereby 
the cause was referred to arbn. Ho 
accounted for the delay by his anxiety 
not to press deft. ; — Held : if tho 
nntion was granted the case would still 
stand reforre l to arbn. as before. Sc tho 
motion should be refused. — O'U alla- 
OHAN V. O’CiLLAGIIAN (1801), 12 I. C. 
L. It. App. xlvj.— IR, 

g. Time for award elapsing through 
illness of arbitrator .1 — Where one of the 
arbitrators had been ill & tlio time for 
sending it in elapsed before they could 
make thoir award, tho ct. superseded the 
arbn. Sc rooalled tho suit. — Joseph v . 

(1805), Bourko, 359. — IND. 
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Sect. 12. — Enforcement of a submission or agreement 
to sub mit : Sub-sect. 2.] 

Dalby v. Ghealyn (1836), 2 Y. & C. Ex. 170. Distd. Burley 
v. Stephens (1836), Tyr. Sc Or. 413. Reid. Cottam v. 
Partridge (1841 ), 3 Scott, N. R. 174. 

448. Reference not proceeded with.] — 

Where, on the trial of a cause under a writ of trial, 
a verdict was taken by consent for pi If., subject 
to a reference to an arbitrator, A, in consequence of 
the arbn. not being proceeded with, pltf., without 
getting rid of the first verdict, gave a fresh notice 
of trial, A obtained a verdict in the absence of deft., 
who did not appear at the trial, the second verdict , 
A all proceedings since the first t rial, were set aside 
for irregularity.— H arrison v. Greenwood (1845), 
15 L. J. Q. B. 92 ; 0 L. T. O. S. 80, 157 ; 9 Jur. 
1098. 

449. Time limit expired — Enlargement.] — 

Where a verdict was taken by consent, subject to 
a reference, & the arbitrator had omitted to 
enlarge the time for making his award, so that the 
time passed by, the ct. made a rule that pltf. 
should be at liberty to enter up judgment A sue 
out execution for the whole sum, unless deft, would 
consent to enlarge the time. — Taylor v. Gregory 
(1831), 2 B. & Ad. 774 ; 9 L. J. O. & K. B. 320 ; 
109 K. It. 1333. 

Annotations : — Refd. Evans v. Davies (1835), 3 Dowl. 786 ; 
Burley t\ Stephens (1836), 1 M. & W. 156. Mentd. Bacon 
v. Cresswcll (1835), 1 Hodg. 189 ; Cottam v. Partridge 
(1841), 2 Man. & G. 843. 

450. New trial.] — When a verdict is 

taken with damages, subject to the award of an 
arbitrator, if the arbitrator omit to make bis 
award witlun the specified time, the ct. will send 
the cause down for a new trial. — Hall (Hale) v. 
Phillips (1832), 9 Bing. 89 ; 2 Moo. A S. 107 ; 
1 L. J. C. P. 109 ; 131 E. It. 548. 

Annotations : — Expld. Hall v. Rouse (1838), 4 M. & W. 24. 
Redd. Evans v. Davies (1835), 3 Dowl. 786 ; Burley v. 
Stephens (1836), 1 M. & W. 156. 

451. -.] — A cause was referred at the 
assizes, A, by consent, a verdict was entered for 
pltf., damages £50. costs 40s., subject to the award 
of an arbitrator. The time for making the award 
expired without an award being made ; the time 
was further enlarged by consent, A the enlarged 
time having also expired without an award being 
made, pltf. gave* notice of trial, A proceeded to the 
trial of the cause, A obtained a verdict. A judge’s 
order having been previously obtained for altering 
the record in the distringas , the clerk of assize at 
the trial erased the indorsement of the previous 
verdict, A entered the new verdict in the usual 
way. The ct. set aside the latter verdict for 
irregularity. 

The distinction is where a verdict is given 
absolutely for the pltf. A the amount only is 
referred, in wliich case the death of the arbitrator 
or other intervening accident does not entirely 
open the cause, but where the verdict itself is 
referred to an arbitrator, such event opens the 
cause A the ct. has no power over deft. (Parke, 
B.). — Evans v. Davies (Davib) (1835), 3 Dowl. 
780 ; 1 Gale, 150. 

Annotations : — Reid. Hall v. Rouse (1838), 4 M. & W. 24 ; 
Minchiner v. Martin (1852), 12 0. B. 455. 

452. Judgment.] — Where the time for 

making an award pursuant to an order of Nisi 
Prius expires before the award is made, A the 
arbitrator has not enlarged the time, as empowered 
by the order, the ct. will in certain circumstances 
direct judgment to be signed A execution issued 
for the sum for wliich the jury find, subject to the 
reference, unless the enlargement is consented to. — 
Wilkinson v. Time (1835), 4 Dowl. 37 ; 1 Har. A 
W. 351. 

Annotations: — Distd. & Expld. Porch v. HopkinK (1844), 13 


L. J. Q. B. 137. Reid. Cottam v. Partridge (1841), 2 Man. 
& G. 843. 

453. Waiver.] — Where, by an order 
of Nisi Prius , a verdict w r as taken, subject to the 
award of an arbitrator, A the time for making the 
award expired before the order of reference was 
delivered to the arbitrator : — Held : (1) it was 
irregular to take the cause down again for trial 
without setting aside the previous verdict ; (2 ) such 
irregularity was not waived by deft.’s attorney 
attending A cross-examining a witness, under an 
order for the examination of the witness on- 
interrogatories. — Hall v. Rouse (1838), 4 M. A W. 
24 ; 1 Horn A H. 245 ; 7 L. J. Ex. 214. 

454. Award set aside — 'Discretion as to 

execution.] — Where a verdict was taken for pltf. 
in an action of debt, for the amount in the declara- 
tion A nominal damages, subject to the award of 
an arbitrator, to whom the cause A aU matters in 
difference between the parties were referred, the 
costs of the cause to abide the event, A the arbi- 
trator having made an award in favour of pltfs. as 
to the action, but; against them as to the other 
matters in difference, which was afterwards set 
aside by deft, for defects in it, the ct. refused to 
allow pltfs. to issue execution for a nominal 
amount of debt A the costs, unless deft, would 
consent to refer the matter back to the same 
arbitrator. — Porc h v. Hopkins (1844), 1 Dow. A 
L. 881 : 13 L. J. Q. B. 137 ; 2 L. T. O. S. 334. 

455. Power to sue for quantum meruit.] — By 
agreement in writing deft., as incoming tenant, 
agreed with pltf., as outgoing tenant, to purchase 
straw upon the farm at a valuation to be made by 
t wo persons, or their umpire. Valuers were ap- 
pointed by the parties, who did not agree upon 
the valuation or appoint an umpire, A in the 
meanwhile deft, consumed the straw : — Held : 
pltf. entitled to recover for the straw as upon a 
quantum meruit , the arbn. agreed to by the parties 
having become impracticable. — Clarke v. West- 
rope (1856), 18 O. B. 765 ; 25 L. J. C. P. 287 ; 20 
J. P. 728 ; 139 E. R. 1572. 

Annotations: — Reid, lie Constable A Cranswick (1899), 
80 L. T. 164 ; lvellett v. Now Mills U. D. C. (1900), 
Hudson, Bldg. Contracts, 4th ed., Vol. II., p. 298. 

456. Failure of stewards to agree.] — Deft. w r as 

stakeholder of a race, which w T as to be decided by 
the award of four stewards. After the race was 
over the stewards met, but were unable to agree, 
two being in favour of pltf.’s horse, A tw o in favour 
of another horse. In an action by pltf. t o recover 
the stakes: — Held: (1) it was a condition pre- 
cedent that there should be a decision of the 
stew'ar&s, if practicable ; (2) pltf. could not 

submit the question to the jury. Semble : if he 
could not got a decision from the stewards, A it 
became impossible finally to determine to whom 
the stakes belonged, each party might recover back 
his contribution. — Brown t\ Overbury (1856), 
11 Exch. 715 ; 25 L. J. Ex. 109 ; 20 J. P. 454 ; 
4 W. R. 252. 

Annotations : — Expld. A Apld. Scott v. Avory (1856), 5 
H. L. Cas. 811. Distd. Parr v. Wintoringham (1859), 1 
E. & E. 394. Expld. A Distd. MMb v. Bayley (1863), 2 
H. & C. 36 ; Sadler v. Smith (1869), D. R. 4 Q. B. 214. 
Refd. Spackman v. Plumstead Board of Works (1885), 
10 App. Cas. 229. Mentd. Dinoe v. Wolfe (1869), L. R. 2 
P. C. 280, C. A. 

457. Essential particular left to decision of arbi- 
trators — No decision given.] — The ct. refused to 
decree specific performance of an agreement for 
the sale of lands where an essential particular — 
namely, the mode of erection of houses — was left, 
in case the parties differed, to the absolute decision 
of two persons named in the agreement, or their 
nominee, A where no such" decision had been 
given. — Tillett r. Oharing Cross Bridge Co. 
(1859), 26 Beav. 419 ; 28 L. J. Oh. 868 ; 84 L. T. 
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O. S. 42 ; 5 Jut. N. S. 994 ; 7 W. E. 391 ; 53 E. E. 
959. 

A nnoiations : — Distd. Baker t?. Met. Ry. Co. (1S62), 31 Beav. 
. 501. Consd. Hart v. Hart (1881), 18 Ch. D. G70. Mentd. 

lie Whistler (1887), 35 Ch. D. 501. 

458. Reference of estimate to A. for approval — 
Death of A.] — An agreement was made between a 
landowner A a railway co., whereby it was agreed 
that an estimate should be made by the co.’s 
engineer of the cost of completing a road, A sub- 
mitted to A., the landowner’s agent, “ for approval, 
in case of difference the amount to be determined 
by B.,” the amount, “ when agreed or determined,” 
to be paid to the landowner, “ in discharge of all 
obligations ” as to the road, A “ the purchase to 
be completed forthwith.” In Dec., 1871, A. died, 
A in May, 1872, the co., for the first time, sent in 
an estimate for the cost of completing the road. 
The purchase had not been completed, & neither 
the purchase-money nor any interest had been 
paid. B. was living: — Held : (1) the submission 
of the estimate to A. for approval w as of the essence 
of the agreement, A, inasmuch as by his death the 
agreement was incapable of being performed in 
the manner & form therein specified, the ct. could 
not enforce performance of it; (2) the co. should 
pay interest on the purchase-monev from the date 
of their taking possession, but no inquiry should 
be directed as to damages.— -Firth v. Midland 
Ry. Co. (1875), L. R. 20 Eq. 100 ; 11 L. J. Oh. 313 ; 
32 L. T. 219 ; 23 W. R. 509. 

Annotation: — Mentd. County Hotel & Wine Co. i*. L. A 

N. W. Ry. Co., L1918] 2 K. B. 251. 

459. Valuation — Failure to agree as to umpire. ] T - 

An indenture provided for the valuation ol certain 
hereditaments by two persons, one chosen by each 
party, or in case of their disagreement by an 
umpire appointed by those two. Persons who 
were appointed as valuers differed greatly in their 
estimates A were unable to agree upon any third 
person. Pltf. accordingly filed a bill to have the 
agreement carried into execution, A that the ct. 
would appoint persons to make the valuation : — 
Held : as the agreement made was to purchase at 
a price to be ascertained in a specified inode, A no 
price had been fixed in that mode, there was no 
complete A concluded contract which the ct. 
could execute. — MlLNKS v. (Jury (1807), 11 Yes. 
100 ; 33 E. R. 571. 

Annotations : — Distd. Pritchard r. Ovcy (1820), 1 Jac, & W. 

300. Expld. Morgan i\ M liman (1853), 3 Do 0. M. A (3. 21 ; 

Clarke v. Westropo (1850), 18 C. B. 705. Consd. TiUott v. 

Charing Cross Bridge Co. (1859), 20 Bear. 419. Folld. 

Vickers v. Vickers (1807), L. R. 4 Eq. 529. Distd. 

Richardson v. Smith (1870), 5 Ch. App. 048, L. C. Consd. 

Hartr. Hart (1881), 18 Ch. D. 070. Reid. Blundell v. Bret- 

targh (1810), 17 Ves. 232 ; Scott v. Avery (185G), 5 H. L. 

Cos. 811, H. L. ; Collins v. Collins (1858), 53 K. R. 910 ; 

Loftus v. Roberts (1902), 18 T. L. R. 532, C. A. ; County 

Hotel A Wine Co. r. L. & N. W. Ry. Co., (1918J 2 K. 13. 

251. 

460. No umpire appointed — Specific per- 

formance.] — A. agreed to purchase a factory at a 
certain price A to take the plant A fixtures at a 
valuation, the amount to be ascertained by valuers 
appointed on each side, or by an umpire, to be 
appointed by the valuers before proceeding with 
the business. The valuers could not agree, A had 
neglected to appoint an umpire. At the instance 
of the vendor the ct. decreed specific performance 
A directed the value of the plant A fixtures to be 
ascertained by the chief clerk. — Jackson v. Jack- 
son (1853), 1 Sin. A G. 184 ; 22 L. J. Ch. 873 ; 21 
JL. T. O. S. 98 ; 1 W. R. 264 ; 05 E. R. 80. 


Annotation .—Reid, Richardson v. Smith (1870), 5 Ch. App. 
648, L. O. 

461 . Ro appointment of umpire provided 

f or nJ. Where two partners made an agreement con- 
iaiiung a provisiou that on the determination of 
the partnership one partner should purchase the 
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share of the other at a valuation to be made by 
two persons, one appointed by each partner, A the 
partnership was carried on for some time under 
that agreement : — Held : though the valuation 
could not be so made, because no umpiro was pro- 
vided, the ct. would carry the partnership agree- 
ment into ellect by ascertaining the value or the 
share. 

Where the fixing a value by arbitrators is not 
of the essence of an agreement, the ct. will carry 
the agreement into effect, A will itself, if necessary, 
ascertain the value. — Diniiam v. Bradford (1869), 
5 Ch. App. 519, L. C. 

Annotation : — Apprvd. Hordern v. Hordern, [1910] A. C. 

405, P. C. 

462. Refusal to appoint arbitrator.] — By a 

contract for the sale of an estate it was agreed 
that the price should bo £24,000, A it was further 
agreed that certain furniture A other articles on 
the estate, the value of which was about £2,000, 
should be valued by valuers mutually agreed upon, 
A that the purchaser would take a part of the 
furniture A articles at that valuation. The vendor 
refused t-o appoint a valuer, A refused to complete. 
A decree was made at the suit of the purchaser 
for specific performance of the contract, except so 
far as it related to the furniture A articles. — 
Richardson v. Smith (1870), 5 Ch. App. 648 ; 
39 L. J. Ch. 877 ; 19 W. R. 81, E.C. A L.J. 

463 . Refusal of arbitrator to act.] — A 

declaration stated that deft, agreed to purchase 
of jil if. certain goods, at a valuation to be made by 
N. A M. or their umpire, A that M. refused to 
attend to values whereupon N. valued the goods 
to deft. Breach, that deft, refused to take the 
goods so valued A to pay the price : — Held : bad, 
there being no agreement that deft, would take the 
goods at the valuation of N. only. — Thurnell v. 
Balbirnie (1837), 2 M. A W. 786 ; Murp. A H. 
235 ; 6 L. J. Ex. 255 ; 1 Jur. 847 ; 150 E. R. 975. 

Annotations : — Distd. Lowndes i\ Stamford (1852), 18 Q. B. 

425 ; Scott v. Avery (1850), 5 H. L. Cas. 811, H. L. 

464. Refusal to sign bond.] — Disputes hav- 

ing arisen between landlord A tenant as to repairs 
A dilapidations, these were referred to arbn., A 
arbitrators were appointed, but no award was 
made. It was afterwards agreed by correspond- 
ence that the tenant should purchase the premises 
at a price to be fixed by the same arbitrators. An 
arbn. bond was prepared by the tenant’s solr., A 
sent to the landlord, who refused to execute it : — 
Held : it being uncertain that any award would 
ever be made, specific performance of the agree- 
ment for sale could not bo decreed. — Wilks v. 
Davis (1817), 3 Mer. 507 ; 36 E. R. 195. 

Annotations : — Consd. Agar v . Macklcw (1825), 4 L. J. O. S, 

Ch. 16 ; Vickers r. Vickers (1807), L. II. 4 Eq. 529. 

465 . Failure of mode agreed upon.] — Where 

there are circumstances in which a mode of valua- 
tion agreed upon by the parties fails, the ct. will 

ascertain the value by a reference to the master. 

Arkwright v. Stovkld (1824), Coop. Pr. Cas 
499 ; 3 E. J. O. 8. Ch. 49 ; 47 E. It. 618. 

466. To be ascertained by arbitration — No 

submission made.] — Where a contract for sale of 
land stipulates that the price shall be ascertained 
by arbn., the Ct. of Equity cannot interfere where 
the price is not so ascertained. — -Morgan v . Mil- 
kman (1853), 3 De G. M. A G. 24 ; 22 L. J. Ch. 897 ; 
20 L. T. O. S. 285 ; 17 Jur. 193 ; 1 W. R. 134 
43 E. R. 10, L.JJ. 


Annotations .‘— Mentd. Haynes v. Haynes (1861), 1 Drew. & 
Sin. 426 ; Re Dyke’s Estate (1869), 17 W. R. 658 ; Johnson 
v. Bragge, L1901] 1 Ch. 28. 


467. No price fixed.] — Under an agreement 
for sale of leasehold premises A the goodwill of a 
trade, certain fixtures were to be taken at a valua- 
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Sect. 12. — Enforcement of a submission or agreement 
to submit: Sub-sect. 2. Sect. 18: Sub-sect. 1,-4.] 

lion, to be made by two gaugers, to be named, or 
their umpire: — Held: the ct. could not decree 
specific performance of an agreement for sale at a. 
price to be determined bv arbn., unless the arbi- 
trators had actually fixed the price. — Darbey v . 
Whitaker (1857), 4 Drew. 134 ; 5 W. R. 772 ; 
02 E. R. 52. 

Annotations : — Consd. Collins r. Collins (1858), 26 Beav. 
.‘{06. Folld. Tillett v. Charing Cross Bridge Co. (1859), 
26 Beav. 419. Expld. lUchardson v. Smith (1870), 5 Ch. 
App. 648, b. C. Reid. Baker v. Met. By. Co. (1862), 31 Beav. 
504 ; Hart v. Hart (1881), 18 Ch. 1). 670. Mentd. Muller 
& Co.'s Margarine r. I. B. Comrs. (1899), 69 L. J. Q. B. 
291, C. A. 

468. Refusal to allow valuers to proceed.]— 

Vickers v. Vickers, No. 55, ante. 

469. .]— Deft. agreed to sell to pltf. 

the lease & goodwill of a public-house, with a 
proviso that deft-, should sell the fixtures & furni- 
ture at a fair valuation, to be made by a person 
named in the contract. 1 left, afterwards refusing 
to perform the contract-, & preventing the valuer 
from proceeding, he was ordered, on motion, to 
permit the valuer & clerks at all reasonable times, 
& on proper notice, to enter on the premises for the 
purposes of the valuation.- Smith v. Peters 
(1875), \j. R. 20 Eq. 511 ; 44 L. J. Ch. 013; 23 
W. R. 783. 

Annotation : — Mentd. County Hold & Wine Co. r. L. & 
N. W. By. Co., [1918] 2 K. B. 251. 

470. .] — Where there is a contract- to 

sell at- a valuation by A., B. A O., the ct. will 
compel the vendor to permit the valuation. The 
time of valuation is of the essence of the* contract, 
but deft, cannot take advantage of it, if he im- 
properly occasion the delay. — Morse v. Merest 
(1821 ), 0 Madd. 20 ; 50 E. R. 009. 

Annotations : — Mentd. Pope v. Dmicnmton (1838), 9 Sim. 
177 ; Richardson v. Smith (1870), 5 Ch. App. 649, n. 

471. Death of arbitrator — Return of deposit.] — 

Money deposited with a third party to abide the 
result of an arbn., which subsequently became 
impossible, by the death of one of the arbitrators 
belore the arbn. was commenced, A no proceeding 
afterwards taken, was ordered to be returned to 
the party who made the deposit. — -Hoyle v. 
Williams (1835), 4 h. J. Oh. 113. 

Generally.] — See Nos. 524 — 553, post. 


Sect. 13 — REVOCATION OF AN AGREEMENT 

TO SUBMIT. 

Arbitration Act , 1880, 8. 1. A submission , unless 
a contrary intention is expressed therein , shall 
be irrevocable , except by leave of the cl. or a judge , 
t£ shall have the same effect in all respects as if it 
had been made an order of ct. 

fcuB-sECT. 1 . — In what Oases Party may revoke 
Agreement to submit. 

A. At Common Law and in Cases not within 
Statutory Restrictions. 

472. Distinction between general agreement to 
refer & submission to particular arbitrator.] - 

There may be an agreement to refer generally 
without naming the arbitrators ; such an agree- 
ment was always irrevocable, & an action would 
always lie for its breach, although the ct. could 
not compel either of the parties to proceed under 
it. There may be an agreement to clothe a par- 
ticular arbitrator with authority, & if one of the 
parties revoked that particular arbitrator’s autho- 
rity & refused to submit to him, he could not be 


compelled to proceed. In such a case, though not 
with exactitude, one might probably talk of 
revocation of the submission & of the submission 
as revocable although it was in truth a revocation 
of the authority of that arbitrator. In fact an 
agreement to refer was never revocable, for an 
action might have been brought upon it in respect 
of a breach (Bowen, L.J .). — Re Smith &- Service 
& Nelson & Sons (1800), 25 Q. B. I). 545 ; 50 L. J. 
Q. B. 533 ; 63 L. T. 475 ; 39 W. R. 117 ; 6 T. L. R. 
434 ; 0 Asp. M. L. 0. 555, C. A. 

Annotations : — Consd. Manchester Ship Canal Co. r. Pear- 
eon, [1900] 2 Q. B. 606, C. A. ; Den of Airlie S.S. Co. v. 
Mitsui & British Oil & Cako Mills (1912), 106 L. T. 451, C. A. 
Refd. Boleman v. Ossett Corpn., [1912] 3 K. 13.257, C. A. 
Mentd. United Kingdom Mutual S.S. Assce. Assocn. v. 
Houston, [1896] 1 Q. B. 567. 

473. General agreement to refer not revocable.] — 

Where a contract contains an agreement to refer, 
one party cannot revoke such agreement & bring 
an action. If lie does so the ct. will stay the pro- 
ceedings under C. L. P. Act, 1854, s. 11 . — Moffat 
v. Cornelius (1878), 30 L. T. 102 ; 26 W. R. 014, 
O. A. 

Annotation: — Mentd. Pierey v. Young (1879), 42 L. T. 710. 
C. A. 

474. .] — Matters in difference were referred 

by an agreement, whereby pltf. was to execute a 
conveyance of estates t-o dell-, with a power to sell 
within two months after the award & apply the 
net proceeds in payment of the balance that might 
he found due. Before the award pltf. executed a 
deed revoking 1 -lie arbitrator’s authority & moved 
for an injunction to restrain a sale under the 
power : — Held : the injunction must be refused.- • 
Barcourt v. Ramsbottom (1820), 1 Jnc. <fc W. 
505 ; 37 E. R. 400. 

Annotation : — Refd. Pope v. Duncannon (1838), 9 Sim. 177. 

475 . .] — Articles of partnership between 

pltf. & other persons for performing a contract 
contained an agreement that- any dispute between 
the partners should be settled by arbn., but there 
was no agreement that the submission to arbn. 
might be made a rule of ct. One of the partners 
became a liquidating debtor, & deft, was appointed 
bis trustee, & he elected to carry on the contract. 
Deft, claimed to have purchased the shares of 
pltf. & the other partners in the undertaking. 
Pltf. brought an action against deft, asking for 
account of the partnership dealings. The main 
questions at issue were whether the shares of the* 
other partners were purchased on behalf of pltf. 
& deft, or of deft, alone, <fc whether deft, had 
purchased the share of pltf. as well as of the other 
partners. Deft, moved for ari order under C. L. 1\ 
Act, 1854, s. 11, staying all proceedings in the 
action, & referring the matters in question to 
arbn., but before the motion was heard pltf. 
revoked the agreement for arbn. ; — Held : although 
a particular submission to arbn. might be revoked, 
a general agreement to refer to arbn. could not be 
revoked by one of the parties. — P iercy v. Young 
( 1879), 14 Ch. D. 200 ; 42 L. T. 710 ; 28 W. R. 
845, C. A. 

Annotations : — Consd. Fraser r. Ehrensperger (1883), 12 
Q. B. D. 310, C. A. The meaning of what the late Master 
of the Rolls said was, that one of the parties could not 
revoke the agreement to refer, but that he could revoke 
the submission to a particular arbitrator (Buktt, M.R.) ; 
De Hied v. De Ricci, [1891] P. 378 ; Den of Airlie S.S. 
Co. v. Mitsui & British Oil & Cake Mills (1912), 106 L. T. 
451, C. A. Mentd. Smith v. Hargrove (1885), 16 Q. B. li. 
183. 

476. .] — Although a particular submission 

to arbn. may be revoked, a partner can no more 
revoke a general agreement to refer than he can 
revoke any other contract in the partnership 
articles.— Christie v. Noble (1880), cited 14 Ch. D. 
at p. 203, n. 
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477. Submission to particular arbitrator revo- 
cable.] — Held : although deft, was bound in a bond 
to stand to, abide, observe, etc., the rule, etc., 
arbitrament, etc., yet ho might countermand it, 
for a man cannot by his act make such authority, 
power or warrant not countermandable which is 
by the law A of its own nature countermandable ; 
as if I submit myself to an arbitrament, although 
this be made by express words irrevocable, or 
that I grant or am bound that this shall stand 
irrevocably, yet it may be revoked. — Vynior’s 
Case (1609), 8 Co. Hep. 80a ; 77 E. R 595 sub 
nom . V'ivion v. Wilde, 2 Brownl. 290. 

Annotations : — Consd. Marsh v. Bulteol (1822), 5 B. A Aid. 
.007. Refd. lie Kouhc A Moior (1871), L. R. 6 C. P. 
212 ; Ratidell v. Thompson (1876), 1 Q. B. 1). 748, 
C. A. Mentd. Lyn v. Wyn (1G65), O'Brklg. 122 ; Thomas 
v. Harrell (1072), 3 Keb. 143; Charnoloy v. WinHtanloy 
(1804), 1 Smith, K. B. 435 ; Brown v. Tanner (1825), 
1 C. A P. 651 ; Warburton v. Starr (1825), 4 B. & C. 103 ; 
Smart v. Sandars (1848), 5 C. B. 895 ; Livingston v. Ralli 
(1855), 5 E. & B. 132 ; Toppln v. Healey (1803), 11 W. It. 
466 ; Fraser v. Ehrensperger (1883), 12 Q. B. D. 310, 
C. A. 

478. .] — it, has been properly admitted that 

deft, could not destroy his agreement to submit 
to the arbn., A, therefore, a remedy lies upon the 
bond given to secure such agreement. But it is 
equally dear that before the Act of 1698 a sub- 
mission to arbn. might be revoked before it was 
executed, A there is nothing in that stat. to make 
it irrevocable while it continues executory. The 
stat. says that it shall A may be lawful for the 
parties to agree that their submission should be 
made a rule of ot., which agreement (that is, so 
long as it subsists as an agreement unrescinded) 
shall or may be entered of record, etc. After it is 
made a rule of ct. the party'cannot indeed rescind 
it without incurring a breach of that rule ; but 
till then it has its binding force as an agreement 
only, to submit to the award of the arbitrator, 
whose authority is in its nature revocable ; A for 
the breach of which agreement- the party has a 
remedy of another sort (Loud Ellen boro ijgii, 
C..T.). — -Milne v. Gratrix (1806), 7 East, 608; 
102 E. B. 226. 

Annotations: — Refd- Iving v. Joseph (1814), 5 Taunt. 452. 
Mentd. Claphum r. Higham (1822), 1 Bing. 87 ; Lord v. 
Lord (1855), 5 K. A B. 404. 

479. .] — Submission to arbn. by deed may 

be revoked by deed A notice of revocation before 
award made ; & after the revocation, the submis- 
sion ought not to be made a rule of ct. — Kino v. 
Joseph (1814), 5 Taunt. 452 ; 128 E. It. 765. 

Annotations: — Mentd. Murphy v. Keller (1851), 17 L. T. 

O. 8. 297 ; Lord v. Lord (1855), 5 E. A B. 404. 

480. .] — A declaration stated that deft. 

covenanted to obey, abide by, A perform an award, 

A that he would not prevent the arbitrators from 
making their award. It/ then stated that the arbi- 
trators made their award, A thereby directed deft, 
to pay a certain sum therein mentioned, A alleged 
as a breach of the covenant that deft, did not pay 
the sum awarded. Elea, that before the award 
deft., by deed, revoked the authority of the arbi- 
trators, of which revocation they had notice : — 
Held : deft, was entitled to judgment, although 
it appeared by the plea that he had been guilty 
of a breach of the covenant to abide by the award 
by revoking the authority of the arbitrators, pltf. 
being entitled to recover damages only in respect 
of the cause of action stated in his declaration, A 
not in respect of a cause of action disclosed in the 
plea. 

The second count of the declaration stated the 
deed of reference, A then averred that deft, did, 
before the making of the award, hinder A prevent 
the arbitrators from making their award in this, 
that deft., by a certain deed in writing, signed A 


sealed by him, after reciting as was therein recited, 
did revoke the authority : — Held : this was an 
allegation, not of the mere legal effect of the deed, 
but of the fact of revocation. A- it was unnecessary 
to state* that the arbitrators had notico of the 
revocation, that being necessarily implied in the 
averment that deft, had revoked the authority. — 
Marsh v. Bulteel (1822), 5 B. A Aid. 507 ; 1 Dow. 
A By. K. B. 106 ; 106 E. R. 1276. 

Annotation : — Mentd. Lang v. I' ur vos (1862), 15 Moo. P. O. C, 
389, 1*. C. 

481 . — - — ,] — -An agreement in a deed provided 
that arbitrators should appoint an umpire : — 
Held: (1) until such appointment the reference 
could not go on ; (2) after such appointment there 
would be no power to revoke, as the case would fall 
within the Act of 1698, s. 39. — Bright v. Durnell 
(1836), 4 Dowl. 756 ; Tyr. A Gr. 576. 

Annotation : — Consd. Shepherd v, Norwich Corpn. (1885), 
30 Ch. 1). 553. 

482. — -.] — Pltf. by deed agreed with deft, to 
empty a mill- pool at a certain price per yard of the 
mud removed, the measurement of the mud to be 
ascertained by N., to whom it was also agreed that 
any dispute which should arise should be referred. 
Disputes having arisen, the matter was referred to 
N., who made an award both as to the measure- 
ment of the mud A as to the other matters in 
dispute. In an action upon the award : — Held : 
though the agreement that the mud should be 
measured by N. was irrevocable, yet the agreement 
for reference was revocable, A a plea that before 
the award was made deft, revoked the reference 
to arbn. was good, as the agreement, containing 
no express stipulation that the reference should be 
made a rule of ct., was not made irrevocable by 
C. L. I*. Act, 1854, s. 17. — Mills v. Baylky (1863), 

2 II. A C. 36 ; 2 New Rep. 3S ; 32 L. J. Ex. 179 ; 

S L. T. 392 ; 9 Jur. N. S. 499 ; 11 VV. R. 598 ; 159 
E. R. 17. 

Annotations : — Apld. Re Roubo & Meier (1871), L. R. 6 
C. P. 2L2. Consd. Itandell v. Thompson (1876), 1 
Q. B. 1). 748, C. A. ; Re Mitchell & Izard & Governor of 
Ceylon (1888), 21 Q. B. D. 408, CL A. Refd. Pestonjee 
N uHHurwunjm* v. Manookjco (1868), 12 Moo. Ind. App. 112, 

P. C. ; Thomson v. Anderson (1870), 39 L. J. Ch. 468 ; 
Fraser i\ Ehrensperger (1883), 12 Q. B. I). 310, O. A. 

483. .] — The power to revoke without the 

leave of a ct. a submission to arbn., which does not 
contain a consent/ clause for making the submission 
a rule of ct-., is not affected by G. L. P. Act, 1854. 

A. A B. having dissolved partnership, signed an 
agreement by which, after stating that B. had 
offered A. £18,000 for the purchase of his interest 
in the partnership business A assets, A that A. had 
declined the offer but was willing to accept £20,000, 
they agreed to leave it to a referee to say what sum 
should bo paid by B. to A. ; — Held : the agreement 
was revocable by either party at any time before 
the award was made. — Thomson v. Anderson 
(1870), L. R. 9 Eq. 523 ; 39 L. .1. Oh. 168 ; 22 L. T. 
570 ; 34 J. P. 500 ; 18 VV. R. 445. 

Annotations .- —Mentd. Eraser v. Ehrensperger (1883), 12 

Q. B. D. 310, C. A. : Re Mitchell A Izard & Governor of 
Ceylon (1888), 21 Q. B. D. 408, C. A. 

484 . .] — A dispute having arisen between 

plt-fs. A deft, as to the balance due to pltfs. for 
work done for deft., they referred the matter, by 
an instrument in writing, to a specific arbitrator, W. 
No time was fixed for making an award, A there 
was no clause as to making the submission a rule 
of ct. W. proceeded in the matter at once, A held 
his last sitting within three months. Several 
months having afterwards elapsed, A no award 
having been made, pltfs. having given notice to 
W. A deft, that they revoked the submission, 
brought an action against deft, for the alleged 
balance. Deft, having applied for a stay of pro- 
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13 . — Revocation of an agreement to submit: 

• a i 

Ul'v — j _ ^ 

readings in the action under C. L. P. Act, 1854, 
is. 1 1 : — Held : the revocation was valid, the only 
agreement being the actual submission to refer a 
particular matter to a named arbitrator. 

There is a material difference between an agree- 
ment to refer all matters that have arisen & an 
agreement to refer an existing dispute to a par- 
ticular arbitrator (Melush, L.J.). — Randell 
(Randall) v. Thompson (1876), 1 Q. B. D. 748 ; 
45 L. J. Q. B. 713 ; 35 L. T. 193 ; 24 W. R. 837, 
0. A. 

Annotations : — Apld. Deutsche Springs toff Act. «. Briscoe 
(1887). 20 Q. B. D. 177. Reid. Moffat v. Cornelius (1878), 
39 L. T. 102, C. A. ; Re Smith & Service & Nelson (1890), 
59 L. J. Q. B. 633, C. A. Mentd. Fraser v. EhrenBperger 
(1883), 12 Q. B. D. 310, C. A. 

485. Notwithstanding provision for making 

rule of court.] — Where parties by bond agree to 
submit matters in difference between them to 
arbn., & that the submission be made a rule of ct., 
it- is competent to either, even since the Act of 
1 698, to revoke by deed his submission & notify the 
same to the arbitrators before the authority be 
executed ; & he cannot be attached for a con- 
tempt of ct. in not obeying the award, if made 
after such revocation & notice, though the sub- 
mission be afterwards made a rule of ct., for the 
award itself is a novelty. Semble : it would be a 
contempt to revoke the submission after it had 
been made a rule of ct. — Milne v. Uratrix (1806), 
7 East, 608 ; 103 E. K. 230. 

A nnotations : — Consd. King v. Joseph (1814), 5 Taunt. 452. 
Retd. Clapham v. Higham (1822), 1 Bing. 87; Lord v. 
Lord (1855), 5 E. & B. 404. 

486. Absence of provision for making rule 

of court — Although so made.] — An arbn. clause in a 
mercantile contract made no provision for making 
the submission a rule of ct. A dispute arising out 
of the contract having been referred, one of the 


: parties, professing to act under C. L. P. Act, 1854, 
s. 17, made the submission a rule of ct. No action 
; was pending : — Held : the submission not being 
j within either the Act of 1698 or C. P, Act, 1833, 

; s. 39, there was nothing in 0. L. P. Act, 1864, ss. 7 
& 17, to authorise the ct. to grant leave to revoke, 
but it was competent to either party to revoke 
without such leave. — Re Rouse & Co. & Meier 
J & Co. (1871), L. R. 6 C. P. 212 ; 40 L. J. C. P. 145 ; 
23 L. T. 865; 19 W. R. 438. 


Annotations : — Consd- Ilandell v. Thompson (1876), 1 Q. B. D 
748, C. A. ; Fraser v. Ehrensperger (1883), 12 Q. B. D. 
810, C. A. Refd. Re Mitchell & Izard & Governor of 
Ceylon (1888), 21 Q. B. 1). 408, C. A. Mentd. Be Smith 
& Service & Nelson (1890), 25 Q. B. V. 545, C. A. 


487. Although under order of court.] — A 

submission to an award by consent of parties by 
order of the ct. is revocable, but the revocation 
may be a contempt of ct., for which the ct. may 
“ justly lay the party by the heels.* * — Hide v. 
Petit (1670), 1 Cas. in Ch. 185 ; Freem. Ch. 133 ; 
22 E. R. 754. 


Annotation : — Mentd. Wells v. Gibbs (1840), 3 Boav. 399. 

488. .] — Although a reference to arbn. 

is made under an order of the ct-., either party may 

, revoke the authority of the arbitrator before the 
| award is made, but it is a high contempt so to do. 
— Baggett v . Welsh (1826), 1 Sim. 134 ; 57 E. R. 

: 529. 

Annotation : — Mentd. Wood v. Taunton (1849), 11 Beav. 

1 449. 

489. Even when submission by order of 

court.] — A submission to arbn., entered into by 
order of Nisi Prius , is revocable before award 
made, as well as a submission entered into by the 
parties. In such a case the ct. refused to stay the 
proceedings in the action, leaving deft, to his 
remedy by action for damages for breach of the 
agreement to refer. — Kkee v. Coxon (1830), 10 
B. & C. 483 ; 8 L. J. O. S. K. B. 224 ; 109 E. R. 

, 530. 


PART 1. SECT. 13, SUB-SECT. 1.— A. 

485 i. Submission to particular arbi- 
trator revocable — Jiefore made rule of 
court .1 — Semble : either party may 
revoke his submission beforo it is made 
a rule of ct. — Gottldinu v. Gouldino 
(1839), 2 I. L. R. 164.— IR. 


485 ii. 


Before award .] — A 


contract provided that any difference 
in relation to the contract should he 
referred to such arbitrator as one of the 
parties should appoint. Pltf. claimed 
that doftu. directed additional works, 
not providod for hy the contract, to he 
executed. After notice of action, defts., 
by deed-poll, also signed by pltf., 
referred pltf. ’a claim to the arbn. of K. 
Pltf., beforo any award was made. & 
beforo the submissions in the original 
contract or the last-mentioned doed- 
poll were made rules of ct., revoked the 
authority of K. aR arbitrator : — II eld : 
pltf. was entitled to revoke the appoint- 
ment of K., & had effectively done so. — 
Moyers r. Soapy (1886), 18 L. R. Ir. 
499 — IR. 


486 iii. 


Verbal submission.] 


Where the evidence showed that pltf.’s 
submission was only verbal & bad boen 
revoked before acted upon, & that there 
had been no new submission : — Held : 
the award of such arbitrators was 
made without authority or jurisdiction. 
— Hill v. Simmonds (1913), 13 O. L. K. 
497 ; 14 D. L. It. 877 — CAN. 


h. 


But only for cause. ] 


The direction of roeent legislation, both 
English & Indian, has been to put an end 
to the distinction between the agree- 
ment to rotor & tho authority thereby 
conferred, which formerly enabled a 
person who was a party to a binding 
agreement to revoko the authority 
thereby conferred, — Photon jee N usher - 
WANJKK V. MANEUKJKK (I>.) & Co. 

(1868), 16 W. K. 1147 ; 12 Moo. Ind. 
App. 112 ; 20 E. It. 283, P. G— IND. 


i. 


-.] — An agreement to 


refer an existing dispute to arbn. is as 
binding & capable of enforcement as 
any other lawful contract ; & a sub- 
mission of such a dispute to arbn. once 
made is not, without just & sufficient 
cause, revocable. — Nagasawmy Naik v. 
Kunoavamy Naik (1874), 8 Mad. 46. — 
IND. 


k. 


,1 — A submission to 


arbn. once made cannot be revoked 
except for good cause. It cannot bo 
revoked at the mere will of one of the 
parties to it. — Sultan Muhammad 
Khan v. Sheo Prasad (1897), I. L. U. 
20 All. 145— IND. 


1. 


Arbitrator ewtino ultra 


According to the proper construction 
of tho Indian Code of Civil ITocedure, 
when persons have agreed to submit any 
matters in difference between them to 
the arbn. of one or more specified 
persons, no party to the agreement can 
revoke the submission, unless for good 
cause, & a mere arbitrary revocation of 
the authority is uot permitted. 


vires — Infant parties .] — A party is not 
entitled to withdraw without good cause 
shown from a submission to arbn. 

Where an award was about to be 
pronounced & a party withdrew on 
the grounds (1) that the arbitrator 
was entering into foreign matters, & 
(2) that a minor was likely to bo inte- 
rested who would not bo bound: — 
JJ ebt : the grounds did not constitute a 
good ground for withdrawal. — Ram 
Coomar Shaua v. Kala Guard Shah a 
(1874), 21 W. R. 395.— IND. 

m. Delay on pari of 


plaintiff .] — A submission to arbn. can 
only be revoked on good grounds. 


Claimant in a reference to arbn. is the 
person on whom, coderis paribus , it is 
incumbent to promote the conduct of 
the proceedings ; & when, therefore, 

thore is a long & unreasonable delay un- 
explained by any act of the other party, 
either conducing to it or consenting to 
it or waiving it, the latter is primfl fade 
entitled to docline to go on with the 
reference, & to rovoke the agreement for 
submission.- --Cot.ey v. Dauosta (1889). 
1. L. R. 17 Calc. 200.— IND. 

n. • Bi'is. 1 — If, after a 

reference to arbn.. it transpires that the 
arbitrator has been acting as am- 
muktear of one of the parties, without 
any remuneration, the other party is 
entitled to withdraw from the reference 
Lf the arbitrator is indebted to one of 
the parties at the time of the reference, 
or becomes so indebted after tho 
reference, & in either case does not dis- 
close the fact to the other party, such 
party would be entitled to revoke the 
reference upon discovery of the fact. — 
Mahomed Wahiuddin v. Hakiman 

i35 0 ~lN D ‘ R ' 29 CalC - 278 ; 6 C * W7N. 

, ~ ‘ * Corruption of arbi- 

trator .] — Although no party to an agree- 
ment of roferonce can revoke the sub- 
mission to arbn., unless for good cause 
& a more arbitrary revocation of the 
authority is not permitted, the fact, if 
proved, that the arbitrator was in 
fraudulent collusion with one of the 
opposite side might be a good ground 
for revocation of the submission. — 
Bansidhar v. Sital Prasad (1906), 
I. L. 11. 29 All. 13— IND. 

489 Except reference by order of 

court .] — A reference to arbn. made under 
an order of ct. cannot be revokod at tho 
instance of a party. — Nilmonee Bosii 
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Part I.— The Submission. 


490. Arbitrator appointed under Common 

Law Procedure Act, 1854, s. 13.] — Where there is an 
agreement to refer a dispute to two arbitrators, 
one to be appointed by each party, but no agree- 
ment to make the submission a rule of ct., <fc one 
of the parties having failed to appoint an arbi- 
trator, the other party, by virtue of the above sect., 
appoints his arbitrator to act as sole arbitrator, 
the authority of such arbitrator may be revoked 
by either party before an award is made. — F raser 
v. Ehrknsperger (1883). 12 Q. B. D. 310 ; 53 
L. J. Q. B. 73 ; 49 L. T. 010 ; 32 W. K. 240, C. A. 

Annotation : — Refd. lie Mitchell & 1 zard & Governor of Ceylon 

(1888), 21 Q. B. JL>. 408, C. A. 

491. Unless authority coupled with interest.] 

— Where, in a submission to arbn. by an order of 
Nisi Prins in an action between A. & B., it is stipu- 
lated that a certain sum of money shall be placed 
by B. in the hands of C., the arbitrator, to abide 
the event of the award, & B., after placing the sum 
in the hands of 0., becomes bkpt., the submission 
is not revoked, nor are the assignees of B. entitled 
to demand back the money, as, in such circum- 
stances, 0. has not a mere authority, but an 
authority coupled with an interest. — Tayler v. 
Marling (1840), 2 Man. & G. 55 ; 2 Scott, N. K. 
374 ; Drinkwater, 121 ; 10 L. .T. G. I*. 20 ; 133 
E. H. 661. 

492. Not after award made but before notice 

of award.] — On a motion to set aside an award it 
appeared that after the award was made, but before 
he had notice of it, one of the parties revoked the 
arbitrator’s authority on the ground of the other’s 
insolvency. The ct. declined to grant a rule n is i 
on this ground . — lie JMaclarty & Gray (1857), 
9ft i t n ^ oftft 

493 . I — L‘ ^Arbitrator acting Improperly.]— If a 

party has reasonable ground to believe that the 
arbitrators are. acting improperly, he may revoke 
the authority at any time before the award is made. 

Pltf. & deft, mutually entered into bonds to 
submit to arbn. a certain claim of pltf. on a charter- 


party, for the hire of a ship. The umpire chosen 
by the arbitrators evincing partiality towards deft., 
pltf., before the award was made, revoked his 
authority, & afterwards brought an action on the 
chartorpartv & recovered a verdict for £l,o00 &? 
sued out execution thereon. The umpire, notwith- 
standing the revocation, made an award in favour 
of deft. Held : the conduct of the umpire was 
highly improper, & in the circumstances pltf. was 
not guilty of a contempt of the order of the ct. in 
revoking the power he had previously delegated 
when ho found that it was about to bo made 
an improper use of.-- -Steward (Stewart) v» 
Williamson (1829), 5 liing. 415 ; 2 Moo. & P. 

— /-j i k/h *4 nn 1 Ti 1 I i) l 


7rtK 


7 T , T O. O. i\ 150 : 130 E. It. 1121. 


7t. Where statutory restrictions apply — By leave 

oj the Court . 

See, now , Arbitration Act, 1889, s. 1. 

494. When necessary — No complete reference.] — 
Two arbitrators were chosen in pursuance of a 
clause in a deed, which directed that they should 
appoint an umpire before they commenced pro* 
ceedings. They met, but could not agree upon 
an umpire, whereupon pltf. revoked his arbitrator 9 
authority : — Held : the case was not within the 
O. P. Act, 1833, s. 39, which applied only when 
there was a complete reference, & pltf. was entitled 
to revoke without leave.— Bright v. Durnell 
(1830), 4 Dowl. 750 ; Tyr. & Gr. 576. 

Annotation Mentd. 8heplicrd v. Norwich Corpn. (1885)* 

30 Ch. D. 553. 

495 . Reference by order on trial of indict- 
ment.] — The provisions of C. P. Act, 1833, s. 39, 
which take away the power of revoking a sub- 
mission to arbn. made in an action, do not extend 
to a reference, agreed to on the trial of an indict- 
ment, but where such reference has been made' 
at Nisi Prius , with a proviso for making the order 
a rule of ct., either party may, by himself or 
attorney, still revoke his submission.— It. v. Bar- 
dell (1836), 5 Ad. A El. 619 : 2 liar. & W. 401 : 


v. Moiuma Chun deb TM t tt (1872), 17 
W. R. 516.— IND. 

489 ii. .1 -After the parties 

to a suit ha vo agreed to refer it to 
arbn. & the order of reference has been 
made by the ct., neither of them can 
arbitrarily & on no sufficient ground 
withdraw from the agreement. — Nain- 
ni t kii Rai v. Umadai (1884), I. L. K. 7 
All. 273. —IND. 

489 iii. .1 — Where u party 

states in writing the matter to be re- 
ferred & the ct. refers to an arbitrator 
agreed upon the matter in difference, the 
party iH not entitled at his own option 
to withdraw from such a reference. — 
Aitken Spence Sc C Xl r. Fernando, 

1 1903 j A. C. 200: 72 L. J. P. (5. 03 ; 38 
L. T. 178 10 T. L. It- 205, P. V. 

CEYLON. 

489 iv. Inference, by order of f 

Prius.V When a cause was referred at 
Nisi Prius, & one of the parties revoked 
Ids submission before flic award was 
made, the ct. set- aside the award. — 
Edwardes v . Kelly (1830), 2 Hud. & 
Br. 605 ; 3 1. It. L. Kec. O. S. 328. — IR. 

489 v. .1 — An order made at 

Nisi Pritis to refer a case to arbn. may 
be rovoked by one of the parties. — 
Walker v. Minohin (1834), 2 Ir. L. Itco. 

N. S. — IR. 

489 vi. .1 — If eld ; a refer- 

ence by order of Nisi I'rhis might be 
revoked by either party before award 
made. — Burrell v. Mti.ls (1831), 2 

O. H. 243.— CAN. 

492 i. Not after result of reference 

apparent .} — Whore a co. took possession 
of lands without consent of the owner, 
& held them for some time, Sc an arbn. 
was agreed on, by which it seemed 
probable that the price would be fixed 


at a sum very much larger than the co. 
would be willing to pay : — lfe,ld : the 
co. could not, on this ground, revoke 
the submission. — Great Western Ry. 
Co. i?. Millku (1855), 12 U. U. K. 051. — 
CAN. 

492 ii. Before award.] — It is 

almost a universal rule that a submission 
to arbn. is revocable before award inado. 
— SURUB.TEET NARAIN 8INQH V. (lOUREK 
Perhhad Narain Sinoh (1867), 7 W. It. 
269— IND. 


492 iii. .1 — Whore a cause 

was referred to arbn., & the arbitrator 
arrived at a conclusion, & reduced such 
decision to writing, & communicated 
same to parties : — LI eld : the award was 
complete, & it was too late afterwards 
to revoke ids authority. — Milner v. 
Luttkkll. Milner v, Brydoes (1878), 
2 P. & B. 87.— CAN. 


492 iv. .3 — Cu. • whether 

after an award lias been made a party 
can revoke his submission, even if ho 
establishes fraud or mistake.—ite Zubkr 
& Hollingkr (1911), 190 W. it, 724 ; 
25 O. L. It. 252 ; 3 O. W. N. 416.— 
CAN. 


s. What constitutes revocation — Re- 
vocation by one of two parties on same 
side .] — In an action on an award, the 
two dofts. having, on one side, sub- 
mitted to arbu. : — Held : one of them 
without the other could not revoke the 
authority of the arbitrator. — Henery r. 
Hjonkry (1826), Bait. 125. — IR. 


t. .] — One of two per- 

sons on the same side may revoke a 
joint submission to arbn., & such revoca- 
tion will he a forfeiture of a joint & 
several bond by both, conditioned to 
stand to, obey & perform the award. — 


Hathkway v. Cliff (1851 ), 2 All. 267.* 

CAN. 

u . Revocation by deed tC* parol — 

AT tic ".] — A revocation by deed can set- 
aside a deed, by which a person binds him- 
self to abide by the decision of arbitrators. 
Revocation by parol may set aside a 
parol agreement. Notice is not neces- 
sary. — Alla Ayappa v. Nundulv 
Peraiya alias Pkrambotlu (1865), 3 
Mad. 82. —IND. 

v. Revocation presumed from 

failure to proceed .] — Where sorao months 
bad elapsed without either party taking 
action to carry out an agreement to refer 
a dispute to arbn. — Held : pltf. not 
debarred from considering the agree- 
ment revoked & prosecuting ids suit.- 
Jeorakiiitm Loll v. Muttra Peiwuad 
(1873), l N. W. 252.— IND. 

w. Revocation by tek'firam.] — 

In the course of arbn. proceedings one 
of the arbitrators received two tele- 
grams purporting to be sent- by pit/. 
& deft, to the arbitrators, the termB of 
which wero : *‘ Stay further pro- 

ceedings : arrange matters here : — 
Ilekl : the telegrams sent to tho arbi- 
trators did not amount to a revocation 
of their authority. — Kellie v. Fraser 
(1877), I. L. it. 2 Calc. 445. — IND. 


PART I. SECT. 13, SUB-SECT. 1.— B. 

494 i. When necessary — Effect of Com- 
mon Law Procedure Act , 1856, s. 97. 1 — 
S ’emhle : tho restraint upon revocation 
without- leave of the ct. or a judge, pro- 
vided by 7 Will. 4, c. 3, s. 29, is 
extended by C. L. P. Act, 1856, s. 97, 
to all submissions without words pur- 
porting that they are not to be made a 
rule of ct-.— W ood v. Closter (1858), 
16 U. C. It. 490.— CAN. 
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Arbitration. 


Sect. 13. — Revocation of an agreement to submit : 

Sub- sect. 1, B.] 

1 Nov. & PT KT B. 74 ; 6L. J. K. B. 30 ; 111 E. R. 
1299 ; sub nom. R. v. Siiillibeer, 5 Dowl. 238. 

496. Reference by order not made in action.] 

— On the trial of two indictments, one for perjury 
<fc the other for conspiracy between the same 
parties, it was arranged by the counsel on each 
side that verdicts of not guilty should be taken, 
& an order of Nisi Prim was drawn up by consent, 
whereby the indictments & all matters in difference 
between the prosecutor & deft, (including suits in 
Oh.) were referred to arbn., the costs of the indict- 
ments to be in the discretion of the arbitrator, but 
no power was given to him to alter the verdict. 
After various attendances before the arbitrator 
deft, revoked the submission <te proceeded with 
the suits in Oh. On a rule for an attachment for 
contempt : — Held : (1) the instrument of reference 
could not be treated as a submission under the 
Act of 1698 so as to make it irrevocable under 
C. P. Act, 1833 ; (2) assuming it to be valid as an 
order of Nisi Prius , deft, was entitled at common 
law to revoke the submission, & not being made in 
an action, that power was not taken away by 
C. P. Act. 1833. — R. t». Hardey (Hardy) (1850), 
14 Q. B. 629 ; 19 L. J. Q. B. 196 ; 16 L. T. O. S. 
130 ; 14 J. P. 432 ; 14 Jur. 649 ; 117 E. R. 206. 

Annotations : — Mentd. K. v. Blakomore (18.50), 14 Q. B. 

544 : Williams v. Lewis (1857), 3 Jur. N. S. 1324 ; Harding 

v. Wickham (1861), 2 John. & H. 676. 

497. Agreement for making submission rule 

of court — Incorporation of Common Law Procedure 
Act, 1854, sufficient.] — By a contract in writing it 
was provided that disputes between the contract- 
ing parties should be referred to arbn. The con- 
tract did not contain an express stipulation that 
the submission should be made a rule of ct., but 
by one of its clauses it was agreed that the pro- 
visions of 0. L. P. Act, 1854, with regard to arbn. 
as far as they were applicable, should apply to the 
arbn. therein agreed to. A dispute arising out of 
the contract having been referred, one of the 
parties revoked the submission. The arbitrator 
proceeded ex p. & made his award : — Held : (1 ) the 
incorporation in the submission of the above Act 
was equivalent to an agreement that the sub- 
mission should be made a rule of ct. ; (2) the case 
was within C. P. Act-, 1833, s. 39, & the submission 
was not revocable without leave of the ct. — Re 
Mitchell & Izard & Governor of Ceylon (1888), 
21 Q. B. 1). 408 ; 67 L. J. Q. B. 524 ; 59 L. T. 812 ; 
36 W. R. 873 ; 4T.L. R. 731, C. A. 

498. Effect of Act Of 1889.] — Let us con- 

sider whether s. 1 [of the Act of 1889] has made 
any alteration [in the state of the law at the passing 
of the Act]. “ A submission, unless a contrary 
intention is expressed therein, shall be irrevocable, 
except by leave of the ct. or a judge.” The phrase 
is used which had always been used, “ a submission 
shall be irrevocable ” ; that is to say, the power 
of the arbitrator cannot be revoked when lie has 


once been appointed. It does not mean that the 
agreement to refer is irrevocable, because that 
always was in the true sense of the word irrevocable. 
The sect, proceeds : “ & shall have the same effect 
in all respects as if it had been made an order of 
the ct.,” which can only mean, “ as if it had been 
made an order of ct. before this Act was passed.” 
That is the obvious meaning of the phrase, &, 
therefore, the only effect of the sect, is that a sub- 
mission is to be irrevocable in the sense in which 
that phrase was used before the Act, & that it is 
to have the same effect in all respects as if before 
the Act it had been made a rule of ct. What was 
that effect ? It enabled the ct. to assist the parties 
to carry on their dispute before the arbitrators, 
when arbitrators were appointed, & to enforce the 
award after it had been made in the same way as 
if it had been a judgment of the ct. (Lord Esher, 
M.R .). — Re Smith & Service & Nelson & Sons 
(1890), 25 Q. B. D. 545 ; 59 L. .T. Q. B. 533 ; 63 

L. T. 475 ; 39 W. R. 117 ; 6 T. L. R. 434 ; 6 Asp. 

M. L. C. 555, C. A. 

Annotations : — Mentd. United Kingdom Mutual S.S. Assce. 

Assocn. v. Houston, [18961 1 Q. B. 567 ; Manchester Ship 

Canal Co. v . Pearson, 11900] 2 Q. H. 606 ; Don of Airlie 

S.S. Co. v. Mitsui & British Oil & Cake Mills (1912), 106 

L. T. 451, C. A. ; Doleman t\ Ossott Corpn., [1912] 3 

K. B. 257. 

499. When to be obtained — Not alter award.] — 

Leave to revoke a submission cannot be given by 
the ct. under C. P. Act, 1833, after the arbitrator 
has made his aw r ard. — Phipps v. Ingram (1835), 
3 Dowd. 669. 

500. How obtained — Not ex parte.] — A judge at 
chambers having, under C. P. Act, 1833, s. 39, 
revoked a submission to arbn. on an exp. statement, 
the ct. rescinded the order of revocation. — Clarke 
v. Stocken (1836), 2 Bing, N. C. 651 ; 5 Dowl. 32 ; 
2 Hodg. 1 ; 3 Scott, 90 ; 5 L. J. C. P. 190 ; 132 
E. R. 251. 

501. On what grounds granted — Generally.] — To 

induce the ct. to permit a party to rescind his 
submission under C. P. Act, 1833, s. 39, strong 
grounds must be laid before them. 

It was sought, to rescind a submission on the 
grounds (1) that the choice of the umpire was 
decided by lot ; (2) that, the umpire had for a 
pupil the son or the nephew of one of the parties 
concerned in the reference : — Held ; the grounds 
were insufficient. — .Tames v. Attwood (1839), 7 
Scott, 841. 

502. .] — Where in a submission the 

arbitrator had been properly appointed, & neither 
he nor the parties had misconducted themselves : 
— Held ; the ct. would not allow the revocation of 
the arbitrator’s authority . — Re Woodcroft <fe 
Jones (1841 ), 9 Dowl. 638 ; Woll. 146 ; 6 Jur. 771. 

503. .] — During the progress of an 

arbn. it may be seen that the arbitrator has mis- 
taken the law & is about to act upon his error, <te 
the power of putting him right used to consist in 
the right of either party to revoke the submission 
to arbn. That power has been greatly controlled by 


500 i. How obtained — Airplicution to 
judge .] — On a reference under a rule of 
ct., notice given by one party to the 
arbitrators not to proceed cannot, 
Hinw 7 Will. 4, c. 3 4, s. 27, affect the 
validity of the award. Either party 
desirou8 of revoking the submission 
should apply to a judge. — Lloyd v. 
Hoskins (1840), 1 Kerr. 132- CAN. 

500 ii. All parties should join in 

petition .] — Held : the fact thut u petition 
by nineteen different cos. was not Bigned 
by all the nineteen cos., & that the appeal 
from the order of the judge dismissing 
the petition was by but one of the 
nineteen cob. & the other cos. were not 
parties to it, would have required serious 
consideration if the ct. had to revoke 


the submission to arbn. — Atlas Assur- 
ance Co., Ltd. r. Ahmkdbhoy Habt- 
bhoi (1908), 1 L. It. 34 Bom. 1. — IND. 

601 i. On what grounds granted — J dis- 
cretion of court .] — On an application to 
be allowed to revoke a submission, the 
discretion of the ct. ought to be exer- 
cised in the most sparing & cautious 
manner . — lie "Wright & Grey County 
(1862). 8 L. C. L. J. 104. — CAN. 

501 ii. Improper allowance for 

expenses. ] — Upon a reference to deter- 
mine the damage sustained by pltf. 
the arbitrators awarded $2,200.65, & 
among other items, $40 for travelling & 
law expenses. Upon motion to set 
aside the award, the ct. refused to inter- 


fere. it being the duty of the party 
objecting to apply to the judge upon 
affidavit to revoke the submission, Sc 
not to content himself with merely 
objecting to the allowance of the item 
by t lie arbitrator. — Oarvetu v. For- 
tune (1862), 12 C. P. 504. — CAN. 

501 iii. Claim admitted bad in 

other proceedings.] — Held : under the de- 
claration in the ease, pltf. clearly could 
not recover for damages of any kind, & 
pltf.’s counsel having admitted this on 
the application for leave to revoke, ill© 
ct. w r ould not revoke the submission on 
the ground, amongst others, that such 
a claim was being entertained by the 
arbitrators. — R obh r. Bkuck County 
(1870), 21 C. P. 141. — CAN. 
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Part I. — The 

legislation, A now it may be extremely dill] cult for 
a party to make such a case to a ct. as will induce 
them to make an order giving leave to revoke unless 
a case is stated (Lord Hals bury, C.). — Taber- 
nacle Permanent Building Society v. Knight, 
P892] A. 0. 298 ; (52 L. J. Q. B. 50 ; 07 L. T. 483 ; 

50 J. P. 709 ; 41 W. R. 207 ; 8 T. L. B. (510 ; 30 
Sol. Jo. 538, H. L. 

Annotations : — Mentd. He Gough & Liverpool Corpn. (1892), 

3G Sol. Jo, 270, C. A. ; He, Kirkleatham L. B. A: Stockton 
Muldlesborough Water Board, [18031 1 Q. B. 37 5. C. A. ; 

He Kent County Council & Sandgato L. B. (1895), 72 L. T. 
725 ; He SpJllers & Baker 8c Loctham, 11897] 1 Q. B. 312, 

C. A. ; Stroll monger r. Finsbury Permanent Investment 
Bids. Soc., 11897] 2 Ch. 1(59, C. A. ; Re Palmer 8c Ilosken, 
11898] 1 Q. B. 131, C. A. ; He Montgomery, Jones & 
Liebenthal (1898). 78 L. T. 406, C. A. ; lie Holland S.S. 
Co.. National S.S. Co. 8c Bristol Steam Navigation Co. 
(190(5), 23 T. L, IL 59, C. A. ; Shrewsbury v. Shrewsbury 
(1907), 23 T. L. It. 224, C. A.; British Wostinghouso 
Electric A: Manufacturing Co. v. Underground Electric By. 
Co. of London, [19121 A. V. 673, II. L. ; May v. Mills (1911), 

30 T. L. R. 287 ; Sidney v. N. E. Ry. Co., f 19 1(5] 2 K. B. 
7G0 : Lobitos Oilfields v. Admiralty Cornra., Crown S.S. 
Co. t\ Admiralty Comrs. (1917), 8G L. J. K. B. 1444, D. C. 

504. Intention to admit doubtful evidence.] 

— By order of Nisi J*rius , all matters in difference 
in a cause were submitted to arbn., with liberty to 
the arbitrator to reserve* questions for the opinion 
of the ct. on certain points of law which had been 
raised at the trial. Evidence was offered before 
him to which deft, objected. The arbitrator 
thought the objections weighty, but refused to 
decide upon them, A declared his intention to 
receive the evidence, stating that he should raise 
in his award such objections to it As appeared to 
him on consideration to be important, but he 
declined pledging himself to raise any objection in 
particular. Deft, thereupon moved the ct. for 
leave to revoke bis submission, stating that the 
admission of the evidence would make many 
additional meetings necessary & cause great 
expense : — Held : no sullicient ground for giving 
leave under C. P. Act, 1833, s. 39, to revoke the sub- 
mission, though the objections to evidence might 
be well founded. 

The discretion of the ct. to which this appeal is 
made ought to be exercised in the most sparing A 
cautious manner, lest an agreement to refer, from 
which all might reasonably hope for a speedy end 
of strife, should only open the floodgates for mul- 
tiplied expenses A interminable delays (Lord 
Denman, O.J.). — Scott v. Van Kanoatt (1841), 

1 Q. B. 102 ; 4 Per. A Dav. 725 ; 113 E. R. 1008. 

Annotations: — Apprvd. & Apld. Den of Airlie S.S. Co. r. 
Mitsui & British Oil & Cake Mills (1912), 10G 1,. T. 451, 

C. A. Mentd. He Hawley & North Stafford}- hire Ry. Co. 
(1847), 5 Ry. & Can. Cas. 383. 

505. Wrongful rejection of evidence — Mis- 

take In law.] — If an arbitrator refuse to allow a 
party to a reference to put in evidence certain 
documents which by law In* is entitled to have read 
on his behalf, the party aggrieved may, pending 
the reference, apply for leave to revoke the sub- 
mission. If, however, it be shown that, the arbi- 
trator has acted wrongly in law, the ct. will not 
necessarily make the rule absolute : hut, on the 
contrary, will discharge it, provided it he satisfied 
that the arbitrator, oh hearing the decision of the 


Submission 

ct., will comply with its directions A receive the 
evidence . — Be Hart v, Duke (18(52), 32 L. J. Q. B. 
55 ; 9 Jur. N. S. 119 ; 11 W. R. 75. 

Annotations : — N.F. Kirk & Randall v. East. 8c West India 
Dock Co. (188G). 55 L. T. 215. C. A, ; James v. Jumes & 
Bendall (1889), 22 Q. B. D. GG9. 

506. .] — Under a commission to take 

evidence abroad in an action copies of certain 
documents, A answers of witnesses with regard to 
the eon Urn is of such documents, were received by 
the comrs. in evidence on behalf of j>ltf. without 
objection on the part of deft., who joined in the 
commission. The copy documents were appended 
to the depositions A returned by the comrs. On 
an application to be allowed to revoke the sub- 
mission of the action to an arbitrator : — Held : 
the secondary evidence of the documents having 
been taken under the commission, without objec- 
tion on the. part of deft., was receivable before an 
arbitrator to whom the action was referred, & who 
had rejected the evidence, A it was too late then 
to take objection on the ground that the original 
documents were not produced. — Robinson A Co. 
v. Davies A Co. (1879), 5 Q. B. D. 26 ; 49 L. J. 
Q. B. 218 ; 28 W. R. 255. 

507. — — Intention to introduce new cause of 
action.] — Where a cause has been referred by con- 
sent, under an order which does not reserve power 
to the arbitrat or to amend, the ct. will not allow 
pltf. to revoke the submission unless deft,, will con- 
sent to an amendment so as to introduce a new 
cause of action, there being no suggestion of any 
breach of faith on the part of deft. — SMURTH- 
waite v. Richardson (1863), 15 O. B. N. S. 463 ; 
143 E. R. 866. 

Annotation : — Consd. & Folld. Vundcrbyl v. McKenna 
(18(58). L. R. 3 C. P. 252. 

508. Wrongful admission of evidence. J — 

Matters in difference which arose in the execution 
of a contract were referred to an arbitrator in 
accordance with a clause in the contract,. The 
arbitrator received certain evidence, which was 
objected to as tending to vary a contract in writing, 
A other evidence which was inadmissible in one 
view of ihe contract, A admissible in another. 
The party who objected to the evidence applied for 
leave to revoke Die submission: — Held: (1) the 
ct. had power to give leave to revoke the submis- 
sion where it appeared that the arbitrator was 
going wrong in point of law even in a matter within 
his jurisdiction ; (2) this power would he exercised 
unless the parties agreed to the arbitrator raising 
the questions in a special case for opinion of the ct. 
— East A West India Dock Co. v. Kirk A Ran- 
dall (1887), 12 App. Cas. 73 8 ; 57 L. J. Q. B. 295 ; 
58 L. T. 158 ; sub nom. Kirk v. East A West 
India Dock Co., 3 T. L. R. 821, II. JL. 

Annotations: — Expld. & Distd. James v. James (1889), 22 
Q. B. D. GG9. I do not understand the cose os laying 
down any general rule opposed to what had been the 
ordinary practice previously. The case being one of a 
very exceptional character, the House of Lords took the 
view that it was expedient & right under the circumstances 
to compel the arbitrator to slate a special case (Lindley, 
L.J.). Consd. He Palmer & Hosken, [1898] 1 Q. B. 131, 
i\ A. This jurisdiction [to give leave to revoke the sub- 
mission] is discretionary & to be exercised according to the 
circumstances of the case. Granting leave to revoke the 


505 i. Wrongful rejection of evi- 

dence A — It is not sullicient ground for 
tlie revocation of a submission that the 
arbitrators declined to receive certain 
evidence . — He Small & Lawrence 
Foundry CO. (1896), 23 A. R. 543. -CAN. 

x. Bankruptcy of other party.] 

— A contract provided ( inter alia) that 
an arbn. should take place in Melbourne, 
(S: be subject to the laws of Victoria. 
After one of the parties to the contract 
hud been adjudicated bkpt., he ap- 
pointed an arbitrator, whereupon the 


other party applied to the ct. for leave 
to revoke the appointment., power &; 
aut hority of such arbitrator : — Held : 

(1) the provision that the arbn. should 
be subject to the laws of Victoria 
amounted to un agreement that the 
submission should be made a rule of 
ct., & under Supreme Ct. Act. 1890, 
s. 141, the arbitrator’s authority was 
not revocable without leave of ct. : 

(2) in view of the bkpey. of the party 
appointing such leave should be given. — 
He Freeman 8c Kempster (1909), 
V. L. B. 394. — A US. 


z. Nature tP effect of judge's order .] — 
An order of a judge dismissing a petition 
to revoke a submission to arbn. decides 
a question of right, namely, whether or 
not, appet. is, by the terms of reference to 
arbn., deprived of his right at common 
law to have the dispute settled in the 
ordinary way in a ct. of law. It goes 
to jurisdiction & is not passed as ao 
exercise of discretion. — A tlas Assur- 
ance Co., Ltd. v. Ahmkdbhoy IIabj- 
bhoy (1908), I. L. R. 34 Bom. 1. — 
IND. 
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Sect. 13. — Revocation of an agreement to submit : 
Sub-sect. 1,2?.; sub-sect. 2, A. (a).] 

was considered the right mode of controlling 
the arbitrator in matters of Jaw ; & the case shows tho 
importance attached by the House of Lords to keeping 
the arbitrator right in point of law (Chitty, L.J.) ; l)en 
of Airlio S.S. Co. v. Mitsui & JHritish Oil & Cake Mills 
(1912), 17 Com. Cas. 116, C. A. Mentd. lie Sim & Lenders 
(1887), 3 T. L. It. 428: Bush v. Whitehaven Town & 
Harbour Trustees (1888), 52 .7. V. 392 ; Tabernacle Per- 
manent Bldg. Soc. v. Knight (1892), 62 L. J. Q. B. 60, H. L. 

509 . .] — -Upon an arbitration as to 

compensation for mines taken under Railways 
Clauses Consolidation Act, 1845 (c. 20), the arbitrator 
received certain evidence which was admissible 
only if certain disputed heads of claim were proper : 
— Held : (1) an application to revoke the sub- 
mission was the simplest & most convenient 
form for determining the question of law raised ; 
(2) it being decided that the claims were inadmis- 
sible, the submission ought to be revoked . — Re 
Gerard (Lord) & London & North Western 
By. Go., [18951 1 Q. B. 459 ; 04 L. J. Q. B. 260 ; 
72 L. T. 142 ; 43 W. R. 374 ; 11 T. L. R. 170 ; 14 
R. 201, C. A. 

Annotations : — Folld. Glamorganshire Canal Navigation 
Co. v. Nixon's Navigation Co. (1901), 85 L. T. 53, C. A. 
Mentd. Manchester Corpn. v. New Moss Colliery, [1906] 
1 Ch. 278 ; lie Carlisle & Northumberland County Council 
(1911), 10 L. G. It. 50; L. & N. W. Ity. Co. v. Howley 
Park Coal & Canal Co., [1911] 2 Ch. 97, C. A. 

510. Intention to exceed jurisdiction.] — 

Leave to revoke the submission will be granted if 
the arbitrator is proposing to exceed his jurisdic- 
tion, & if the extent of his jurisdiction is doubtful 
on the construction of the agreement, tho question 
can be raised for Ihe determination of the ct. on the 
application for leave to revoke (Alderson, B.). — 
Favjell v. Eastern Counties Ry. Co. (1848), 2 
Exch. 344 ; 6 Dow. & L. 54 ; 17 L. ,T. Ex. 297 ; 154 
E. R. 525. 

Annotations .-—Mentd. Smith v. Troup (1849), 7 C. B. 757 ; 
Hodgkiueon v. Femie (1857), 3 C. B. N. S. 189 ; Chambers 
v. Mason (1858), 5 C. B. N. S. 59 ; Kirk & Randall v. 
East & West India Pock Co. (1886), 55 L. T. 245, C. A. ; 
Neale r. Gordon-Lonnox (1902). 71 L. J. K. B. 536, C. A. ; 
May v. Mills (1914), 30 T. L. R. 287. 

511 . Refusal of third party to join reference.] 

— A cause & a Ch. suit to which A. & B. were 
parties were, by an order made at Nisi Privs , re- 
ferred to an arbit rator. 0., who was a party to the 
Ch. suit, but not a party to the action (which arose 
out of it), refused to become a party to the refer- 
ence : — Held ; his refusal was no ground for allow- 
ing A. to rescind the order of reference. — Wilson 
v. Morrell (1855), 15 C. B. 720 ; 24 L. T. O. S. 
215 ; 1 .Tur. N. 8. 310 ; 3 W. R. 175 ; 3 C. L. R. 
333 ; 139 E. R. 009. 

512. Appointment of umpire by lot.] — Two 

arbitrators met lor the appointment of an umpire. 
Each proposed one, but, though both were assumed 
to be fit persons to be appointed, neither of the 
arbitrators would consent to withdraw his nominee. 
It was then agreed between them that the names 
should be written upon two slips of paper & placed 
in a hat, & that the one first drawn should be the 
umpire. This having been done, the two arbitrators 
went together to the person chosen & requested him 
to act :--~Held : one of the parties to the reference 
was entitled, upon these facts coming to his know- 
ledge, toj revoke liis submission. — European & 
American 8.8. Co., Ltd. v. Crosskey (1860), 8 
C. B. N. 8. 397 : 29 L. J. C. P. 155 ; 6 Jur. N. 8. 
896: 141 E. R. 1219; sub rwm. Re Wolf & 
Cross ley & European & American 8.8. Co., Ltd., 

1 L. T. 373; 8 W. R. 236. 

Annotations : — Held. Morgan r. Boult (1863), 11 W. R. 265 ; 
lie Hopper (1867), L. R. 2 Q. B. 367. Mentd. Willesford 
r. Watson (1871), L. R. 14 En. 572. 

513. Winding up of other party.] — An in- 

dictment by one omnibus co. against another rival 


co. for conspiracy was removed into the Ct. of Q. B. 
& referred to an arbitrator, who was to award what 
was to be done by the parties. During the pen- 
dency of the reference one co. was ordered to bo 
wound up ; — Held : the other co. was entitled 
to a rule to revoke the submission, unless security 
was given for future costs by tho other co . — Re 
Metropolitan Saloon Omnibus Co. (1860), l 
L. T. 294. 

514 . Mistake in law within jurisdiction.] — 

Where parties have agreed to refer questions in 
dispute between them to arbn., the mere fact that 
the arbitrator in the course of the proceedings is 
making a mistake of law in a matter within his 
jurisdiction does not entitle tho party dissatisfied 
with the arbitrator’s view to come to the ct. A- 
claim as of right leave to revoke the submission. 
There is power to give leave to revoke tho submis- 
sion in such a case which may bo exercised under 
exceptional circumstances, but it is a matter of 
discretion depending on the circumstances of the 
particular case. 

An arbitrator had power by the terms of the refer- 
ence to decide the question of liability before 
dealing with the question of damages, & the parties 
agreed that he should exercise such power. He 
accordingly did decide the question of liability 
before dealing with the damages : — Held : the ct. 
would not afterwards give the party, against whom 
he had decided, leave to revoke the submission on 
the ground that he had decided wrongly in point 
of law. — J ames v. James & Bend all (1889), 23 
Q. B. D. 12 : 58 L. J. Q. B. 424 ; 01 L. T. 310 ; 37 
W. R. 600, 0. A. 

Annotation : — Refd. Re Taliner & HoKken, [1898] 1 Q. B. 

131, C. A. 

515 . Bias in arbitrator.] — Where an arbi- 

trator, to whom certain disputed debts between 
A. & B. had been referred, was one of several trus- 
tees who had lent part of the trust-moneys to A. 
unknown toB.. who, on discovering the fact «fe that 
A. was insolvent, applied to the ct. to rescind the 
submission : — Held : the interest in the arbitrator 
was too remote to warrant the ct. in rescinding. — 
Drew v. Drew (1855), 25 L. T. O. 8. 282, H. L. 

516 . Litigation with party to arbitra- 

tion.] — Active litigation between one of the parties 
to a submission to arbn. & the arbitrator agreed on 
is a ground upon which the ct. will, & has jurisdic- 
tion to, interfere <fc revoke the submission, although 
the litigation arose at a j>eriod long subsequent 
to the dale of the submission & in respect of mat- 
ters wholly unconnected with it . — Re Bari no 
Brothers A Co. A Boulton A Co. (1892), 61 L. J. 
Q. B. 701 ; 8 T. L. R. 701 ; 30 Sol. Jo. 660, T>. 0. 

Annotation : — Distd. Belcher v. Roedean School Site & 

Buddings (1901), 85 L. T. 468, C. A. 

517 . — - .] — Where, by the terms of a 

building contract, all questions are submitted to 
the arbn. of an architect appointed by the building 
owners, the mere fact that the builders, or those 
claiming through them, bring an action against the 
architect charging him with fraud in relation to the 
contract does not entitle them to revoke the sub- 
mission. 

An application to revoke a submission is one to 
be granted with great caution, & not by any means 
so readily as suggested by [counsel], who argued 
that any litigation between the arbitrator & one of 
the parties is a reason for removing the arbitrator 
(Mathew, L.J.). — Belcher v . Koedean School 
Site & Buildings, Ltd. (1901 ), 85 L. T. 468, C. A. 

Generally.] — Sec Part II., Sect. 2, Sub- 
sect. 3 ; Part IV., Sects. 16, Sub-sect . 2 B., 19, Sub- 
sects. 2 B. (b), 3 B., 5 E., post. 

518 . Arbitrator interested — Party’s en- 

gineer.] — A contract for the construction of work 
for a co. provided that the parties should refer any 
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question or dispute to the engineer of the co., whose 
decision was to he final A binding. The contractor 
moved to revoke the submission on the ground 
that the engineer would have to decide matters 
relating to his own conduct, the allegations being 
that he had ordered a large number of unnecessary 
extras A been guilty of delays : — Held : the appli- 
cation should be dismissed, as the question of the 
engineer’s alleged misconduct formed no substan- 
tial part of the claim to be tried in the arbn. — Re 
Donkin A Leeds, etc., Canal Co. of Proprietors 
(1893), 9 T. L. B. 192. 

519. Party’s manager.] — A co. issued 

policies of insurance against losses by burglaries, 
A stipulated that claims should be settled by arbn. 
Pltf. nad one of these policies A made a claim, A 
the co. claimed to appoint their manager as the 
arbitrator : — Held : the co. must appoint another 
arbitrator within a week, or the submission to arbn. 
must be rescinded, — Re Frankenberg A Security 
Co. (1894), 10 T. L. It. 393. 

520. Evidence — Refusal of party to allow 

commission.] — One of the parties to an arbn. 
applied for a rule to compel the other parties to 
consent to a commission to take evidence abroad, 
otherwise the submission to arbn. to be revoked. 
The application was refused. — Re Dreyfus A 
Sons & Paul (1893), 9 T. L. R. 358 ; 37 Sol. .To. 
357. 

521. Arbitrator’s jurisdiction questioned — 

Construction of agreement.] — Pltfs., the owners of 
s.s. D., chartered her by cliarterparty, dated Apr. 26, 
1911, todefts., M. & Co., to load a cargo of beans at 
Yladivostock, A to proceed to a port in the United 
Kingdom, & there deliver the cargo “ agreeably to 
bills of lading.” On .lune 10 a cargo of about 
(>,000 tons was loaded, A bills of lading made out to 
the order of M. & Co., or their assigns, were signed 
by the master A handed to M. A Co.’s representa- 
tive. M. A Co. had, by a contract dated Apr. 27, 
1911, sold the cargo to defts., B. Co., on the terms 
of a “ basis delivered ” contract, by clause 10 of 
which t lie contract was to be void as regarded any 
portion shipped which might not arrive. On 
June 12 defts., ]M. A Co., under the contract of 
Apr. 27, declared to B. Co. that the beans had 
been shipped by s.s. 1). On arrival of the vessel 
at Liverpool, the port of discharge, M. & Co. 
handed to B. Co. the. bills of lading indorsed 
against a payment. When the discharge bad been 
completed it was alleged that there was a shortage 
of one hundred A seventy-one bags, A B. Co. 
having paid only in respect of the quantity actually 
delivered, M. A Co. instructed them to make a 
corresponding deduction from the freight, but 
pltfs. refused to acknowledge the claim for short 
delivery. A dispute having thus arisen, M. & Co. 
gave notice that they demanded an arbn. under 
a clause in the cliarterparty, which provided for 
arbn. “ by arbitrat ors, one to be appointed by each 
of the parties to this agreement, if necessary the 
arbitrators to appoint a third,” A formally required 
pltfs. within seven days to appoint their arbitrator. 
Pltfs. did not appoint an arbitrator, A defts., after 
the expiry of the seven days, gave notice of the 
appointment of a gentleman to act as sole arbi- 


trator. Pltfs, thereupon took out a summons for 
further directions, asking (inter alia) that leave be 
given to pltfs. to revoke the submission to arbn. : — 
Held: in exercise of its discretion the ct. ought 
not to give leave to revoke the submission to 
arbn. — Den of Airlie S.S. Co., Ltd. v. Mitsui 
& Co., Ltd., & British Oil A Cake Mills, Ltd. 
(1912), 106 L. T. 451 ; 12 Asp. M. L. C. 169 ; 17 
Com. Cas. 116, 0. A. 

522. Grounds for refusing to grant — Submission 
not by consent.] — An arbitrator was appointed 
under Wakefield Corpn. Waterworks Act, 1880, 
s. 51, by the Local Govt. Board. It was con- 
tended, on behalf of the corpn., that the ct. had 
no jurisdiction to give leave to revoke the sub- 
mission, for the reason that there had been no 
submission or consent to arbn. : — Held : leave 
should be refused. — Re Wakefield Corpn. A 
Wakefield Union Guardians (1888), 4 T. L. It. 
561. 

523. Appeal from order granting leave.] — An 

appeal from a judge at chambers granting leave to 
revoke a submission to arbn. lies to the Ct. of 
Appeal & not to a Divisional Ct. — Re Portland 
Urban District Council & Tilley & Co., [1896 
2 Q. B. 98 ; 65 L. J. Q. B. 527 ; 74 L. T. 703 ; ° 

T. L. It. 427 ; 40 Sol. Jo. 516. 

Annotation: — Dbtd. Miller, Gibb t\ Smith & Tyrer, {19161 
1 K. B. 419. In view of the later authorities 1 think that 
lie Portland Urban Council & Tilley must be taken to bo 
overruled ; I do not see how it can bo reconciled with He 
Frere & Stuveley Taylor &’ Co. d> North Shore Mill Co., 
{1905] 1 K. B. 366 (Lush, J.). 


Sub-sect. 2. -By Operation of Law. 

A. By Death. 

(a) Where no proviso for event of death. 

524. Party dying before appointment of arbitra- 
tor.] — By the terms of an agreement, if any dispute 
thereon should arise between the parties, it was to 
be referred to arbn., & each party was to appoint 
an arbitrator if called on by the other so to do. 
Disputes arose, & one of the parties died before the 
arbitrators were appointed : — Held : bis exors. 
were not bound 'by the agreement to appoint an 
arbitrator . — Re Percival (1885), 2 T. L. It. 150. 

525. Party dying before order of reference drawn 
up.] — Where a reference is directed at Nisi Rrius, 
but deft, dies before the order is drawn up, the 
proper course is to move for leave to enter nominal 
damages. — Wyatt v. IIoste (1823), 1 L. J. O. S. 
C. P. 98. 

526. Party dying before award — Award to be deli- 
vered during life of parties — Personal representa- 
tives of deceased not bound.] — An agreement was 
entered into for sale of land at a price to be fixed by 
arbitration within a limited time, A if they should 
not agree within that time, by an umpire, also within 
a limited time. The arbitrators made their award 
within the time limited for them, but one of the 
parties had previously died : — Held : (1) the award 
was to be delivered to the parties during their life ; 
(2) the condition of the agreement not having been 
performed in this respect, specific performance 


623 i. Appeal from order dismissing 
petition to revoke. 1 — An order of a judgo 
dismissing a petition to revoke a sub- 
mission to arbu., on ilie ground that the 
arbitrators are going beyond scope of 
the reference, is a “ judgment ” within 
<*lauso 15 of Lettors Patent & as such is 
appealable. — Atlas Arsck. Go., Ltd. v, 
Ahmkpbiioy Habtbuoy (1908), I. L. 11. 
34 Bom. 1.— IND. 

PART I. SECT. 13, SUB-SECT. 2.— A. (a), 
b. Party dying after assignment of 


interest in svtrmission. 1 --- Held : a mutual 
submission fell by the death of one of 
the parties, notwithstanding that he 
had assigned his interest to a third 
party, who was a consenter to the sub- 
mission, & who was willing to go on 
with it as if ho were the principal, 
huving in himself the substantial 
interest. — Robertson v. Chkynks 
(1847), 9 I). (Ct. of Seas.) 599.— 

SCOT. 

c. Death after aumrd remitted back 
but before second award.] — A clause in a 


contract provided that, in the event of 
dispute in reference to the quantities 
or prices of additions, variations, or 
omissions, the items should be referred 
to arbn. A submission under tho clause 
was made a rule of ct., & an award was 
made which was sent hack in conse- 
quence of the inclusion of matters not 
submitted. Before any further award 
one party died : — Held : the proceed- 
ings should be continued in the name of 
the personal representative of deceased. 
— Re Donovan & Burke, [1908] 2 I. It. 
143 : 42 I. L. T. 68— IR. 
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Sect. 13 . — Revocation of an agreement to submit : 

jSub-sect. 2, A. (a) 

against the successors of the deceased party was 
refused. — Blundell v. Brettargh (1810), 17 Yes. 
232 ; 34 E. It. 90. 

Annotations Consd. Brooke v. Mitchell (1840), 0 M. & W. 

473. Re!d. McDougal v. Robertson (1827), 4 Bing. 435, 

Ex. Oh. Mentd. Pritchard r. Overy (1820), 1 Jac. & W. 

390 ; Morgan v. Milman (1853), 3 Do G. M. A G. 24. 

527. Proviso binding personal representa- 
tives.] — By an agreement for the sale of land the 
vendor A purchaser covenanted for themselves 
A their representatives to fulfil the contract A to 
refer the question of value. One of the parties 
died : — Held : the agreement was to be executed 
“by the parties or their representatives, A was not 
an authority to be determined by their deaths. — 
Belchier V. Reynolds (1754), 3 Keny. 87 : 96 
E. It. 1318. 

528. Reference by order — How far revoca- 

tion.] — Where a cause is referred to arbn., the death 
of one of the parties, at any time before the award 
made, is a revocation of the arbitrator’s authority, 
& the ct. will set aside an award made subsequent 
to such death. — Potts v. Ward (1814), 1 Marsh. 
366, 


Annotations : — Consd. Toussaint r. Hartop (1817), 7 Taunt. 
571 ; Cooper r. Johnson (1819), 2 U. & Aid. 394. Refd. 
Rhodes r. Haigh (1823), 3 Dow. & I(y. K. B. 608. Mentd. 
Bradbury v. Morgun (1802), 7 L. T. 104. 


529. .] — One of the parties to an 

order of reference had died before the award was 
actually made : — Held : this did not prevent the 
arbitrator from proceeding to make his award. — 
Harding v. Wickham (1861), 2 John. A If. 676 ; 
4 L. T. 738 ; 9 W. R. 652 ; 70 E. R. 1230. 


A ^notation Mentd. Grafliam v. Turnbull (1875), 44 L. J. 

Ch. 538. 


530. — Judgment nunc pro tunc.] — An 

action was referred by order of Nisi Prius , A an 
award was made on Nov. 28, two days previous 
to which deft. died. On a rule to show cause why 
judgment should not be signed for deft, according 
to the award, as of Michaelmas Term last : — Held : 
the party applying was entitled to have the judg- 
ment entered nunc pro tunc. — Lewis v. \V 7 inter 
(1837), Will. Woll. A Dav. 47 ; 1 .Tur. 40. 

531. After verdict — How far revoca- 

tion.] — If on a reference by order of Nisi Prius the 
submission is confined to what the verdict A judg- 
ment embrace, the death of either of the parties 
before award will not revoke the submission ; but 
it is a revocation if the verdict A judgment do not 
embrace all matters in difference which arc sub- 
mitted, for if the arbitrator cannot proceed upon 
all matters submitted, he cannot- proceed upon 
any. — Bower v. Taylor (1816), 7 Taunt, 574, n., 
cited 3 Dow. A Ry. Iv. B. 610, n. ; 129 E. R. 229. 


A nnolaUons .—-Consd. Tmissaint v. Hartop (1817), 1 Moor 
C . P. 287 ; Rhodes r. Haigh (1823), 2 B. & C. 345. Refi 
Bowker t\ Evans (1885), 15 Q. B. D. 565, C. A. 


532. 


-.] — Where a verdict 


was taken for pltf., by consent, subject to the award 


of an arbitrator, such reference being authorised 
by an order of Nisi Prius , A deft, died after the 
verdict, but before the award, & the arbitrator, 
after such death, made his award, ordering a 
verdict to be entered for deft. : — Held : such 
award was had, as the death of deft, was a revoca- 
tion of the arbitrator’s authority. 

In entering into a rule of reference at Nisi Prius , 
with a verdict for pltf., it is prudent to provide by 
a special stipulation that the reference snail not he 
defeated by the death of one of the parties before 
award made. — Toussaint r. Hartop (1817), 1 
Moore, O. P. 287 ; 7 Taunt. 571 ; 129 E. R. 227. 

Annotations : — Reid. McDougal v. Robertson (1827), 1 

Moo. & P. 147, Ex. (Jh. ; Miller t\ Spurrs (1833), 2 Moo. & 

8. 730. 

533. -.] — Where a cause w r as 
referred after verdict entered : — Held : the authority 
of the arbitrator was determined by the death of 
either party before the award. — Cooper v. John- 
son (1819), 2 B. A Aid. 394 ; 1 Chit. 187 ; 106 
E. R. 410. 

Annotations: — Refd. Rhodes v. naigh (1823), 2 B. & C. 

345 : McDougal V. Robertson (1827), 4 Bing. 435, Ex. Ch. ; 

Smith v. Fielder (1835), 3 L. J. C. J*. 62 ; Prior v. Hem- 

brow (1841), 8 M. & \V. 873 ; Bradbury v. Morgan (1862), 

7 L. T. 104. 

534. -Upon the trial of an 
action relating to the light of using a stream of 
water a verdict was taken for pltf., subject to the 
award of an arbitrator, to whom all matters in 
difference w'ere referred, with liberty to the arbi- 
trator to regulate future enjoyment of the stream. 
One of the parties to the cause having died before 
any award was made : — Held : his death deter- 
mined the arbitrator’s authority, & an award made 
subsequently w r as set aside. — Rhodes v. Haigh 
(1823), 2 B. A C. 345 ; 3 Dow'. A Ry. K. B. 608 ; 
2 L. J. O. S. K. B. 40 ; 107 E. R. 413. 

535. .] — A verdict was 

taken for pltf. in Hilary Term, 1832, by consent, 
subject to a reference. The arbitrator made an 
aw r ard in favour of pltf. after the expiration of 
Trinity Term, deft, having died in the meantime. 
On motion made in the following Michaelmas 
Term, the ct. allowed judgment to be entered nunc 
pro tune as of Trinity Term, notwithstanding more 
than two terms had elapsed since the verdict was 
taken. — Miller v. Spurrs (1833), 2 Moo. A S. 
730. 

535. Party one of several joint claimants — 

Effect on survivors.] — -Where several parties jointly 
claim a sum of money, A the cause of action is 
referred, A one of the parties so jointly claiming 
dies, the arbitrator cannot- award the sum to be 
paid t-o the survivors A the exors. of the deceased, 
— Edmunds v. Cox (1784), 2 Chit. 432 ; 3 Doug. 
K. B. 406 ; 99 E. R. 720. 

537. Infant party — Submission by guar- 

dians.] — Where guardians had submitted matters 
to arbn., A the infant died before award made, the 
ct. relieved the guardians from the consequences 
of the award, A set it aside. — Burslem v. Burns 
(1823), 1 L. J. O. S. K. B. 155. 


527 i. Party dying before annul — 
J’roviso binding personal representa- 
tives— Implied .] — Partners in a minute 
providing for the dissolution of the 
Urin, with the view of dividing the 
assets, nominated an accountant, as 
referee. After certain proceedings 
before the arbiter, one of the partners 
died, & his trustee & exor. appeared in 
the reference, in which all parties con- 
tinued to plead until the accountant- 
pronounced his award 77 eld: the 
reference did not expire by tlie death 
of ono of the parties, on the grounds 
that such a reference was binding on 
heirs, & that it had been so inter- 
preted by the parties themselves in 
their actings before the arbiter. — 


1 cV<rvn (1859), 31 Sc. Jur. 

£vo . — SCOT. 

536 i. • Party one of several joint 

claimant#— Effect on survivors — Trus- 
tees .] — Trustees entered into a reference 
with the representatives of a firm with 
whom the truster hud had cash trans- 
actions. The reference contained a 
provision, by which the parties bound 
themselves & their respective heirs, 
& successors to Implement & 
fulnl whatever awurd should be issued. 
Before an award was issued the trustees 
who had entered into the reference died. 
Thereafter the new trustees maintained 
that, the reference had fallen by the 
death of one of the contracting parties : 


—Held : the contracting party being 
the trust, which us represented by the 
new trustees continued to exist, not- 
withstanding the death of the original 
trustees, the submission hud not fullen. 
— Alexander's Trustees v. Pymock's 
Trustees (1883), 20 Sc. L. R. 806.-SCOT. 

d. Deference by wife with husband’s 
consent — Death of husband.] — Qu. : 
whether a submission, relative to move- 
able claims, by a married woman, to 
which her husband consents as her 
administrator in law, & for all interest 
he has in the matter, falls by the death 
of the husband before decree-arbitral is 
pronounced. — R obertson r. Ciieyneq 
(1847), 9 D. (Ct. of Sees.) 599.— SCOT. 



Part I. — The Submission 


895 


538. Party being infant tenant for life- 
effect on trustees.] — On showing cause against a 
rule for setting aside an award made concerning 
the repair of a weir upon a mill stream, it appeared 
that two of pltfs. were trustees & guardians under 
a will for an infant, who was tenant for life of the 
property on which the weir was erected. Before 
t he award was made, the infant died, & the award 
was made against two of pltfs. in their character 
of trustees : — Held : the award was not binding, 
<fc should be set aside as far as related to the 
trustees. — Bristow v. Binns (1823), 3 Dow. & By. 
K. B. 184. 

539 . Arbitrator in position of valuer.] — 

Even at common law, the death of a party does not 
operate as a revocation of a submission where the 
arbitrator is in the situation of a person appointed 
by the vendor <fc purchaser to tlx the value & price 
of an estate sold. In such a case the surviving 
party & the representative of deceased would be 
compellable respectively to fulfil the contract. — 
Caledonian By. Co. v. Lockhart (1880), 3 Macq. 
S08 ; 3 L. T. 05 ; 0 Jur. N. 8. 1311 ; 8 W. B. 373, 
IT. L. 

Annotation# : — Mentd. B agnail v. L. & N. W. By. Co. (18152), 

1 H. & C. 544, Ex. Ch. ; Palmer v. Met. By. Co. (1802), 

31 L. J. Q. B. 259; Rfngland r. Lowndes (1804), 17 

C. B. N. 8. 514 ; Stone v. Yeovil Corpn. (1876), 1 C. I*. D. 

091 ; Bottomley v. Ambler (1877). 38 L. T. 545, C. A. ; 

H. v. Poulter (1887), 20 Q. B. D. 132 ; Holliday v. Wake- 

Held Corpn., [1891] A. C. 81, H. L. ; It. v. Manley -Smith 

(1893), 63 L. J. Q. B. 171. 

540. Party dying before statement of special 

case.] — Where a cause was referred to a barrister 
to state a special case, & the case was stated after 
the death of deft-., the ct. refused to set- it aside. — 
James v. Crank (1840), 15 M. <fc W. 379 ; 3 
Dow. & L. 661; 15 1,. J. Ex. 232 ; 153 E. It. 
897. 

541 . Party dying after award — Made in pursuance 
of rule of court— No verdict or judgment entered up.] 

— The death of deft, after the making of an award 
in pursuance of a rule of ct., where no verdict or 
judgment has been entered up, abates the suit, & 
the ct. will not enforce the performance of the 
award by attachment. — Maffey v. Godwyn 
(1832), 1 Nev. & M. 101. 

542 . Death after execution but before 

notice.] — Where an order of reference required that 
the arbitrator should make <k- publish his award in 
writing, ready to be delivered to the parties, or 
such of them as should require same, on or before 
a cert ain day : — Held : the award was “ pub- 
lished ” «te “ ready to be delivered,” within the 
order, when it was executed by the arbitrator in 
the presence of & attested by witnesses, & it could 
not he set aside, although pltf. died on the following 
day & before lie had notice that the award was 
ready. — Brooke v. Mitchell (1840), 6 M. <fc W. 
473 ; 8 Dowl. 392 ; 9 L. J. Ex. 269 ; 4 Jur. 656 ; 
151 E. B. 498. 

(fj) Where proviso for event of death. 

543. General rule.] — The death of either of the 
submitting parties will not determine the authority 
of the arbitrator, or vacate the subsequent proceed- 
ings upon the reference, where the deed or instru- 
ment of submission contains a proviso that the 
submission shall not vacate or expire through the 
death of either of the parties. — McDouoal v. 
Bobertson (1827), 4 Bing. 435 ; 2 Y. & J. 11 ; 
1 Moo. & P. 147 ; 130 E. B. 835, Ex. Ch. 

544. .]— -By an order of reference, the award 

was to be delivered to the parties, or if they or 
either of them were dead before the making of the 
award to their respective personal representatives, 
on or before a given day, with liberty to the arbi- 
trator to enlarge the time for making his award. 
Pltf. died before the award was made, after his 


death the arbitrator enlarged the time for making 
the award : — Held : the award made within the 
enlarged time was good. — Tyler v. Jones (1824), 
3 B. A C. 144 ; 4 Dow. A By. K. B. 740 ; 107 E. B. 
688. 

Ari7iotation8 ; Folld. Clarke r. Croftfl (1827), 4 Bing. 143 ; 

MeDougal v. Robertson (1827), 4 Bing. 435. Coilfd. 

Bowker v. Evans (1885), 33 W. R. 695, O. A. 

545. .]— ' The matters in question in a suit in 

Ch. brought by beneficiaries against exors. were by 
covenant referred to arbn., & in case of death of 
any of the parties before the award, the reference 
was not to abate, but the personal representatives 
of the parties so dying were to be taken to be 
parties to the order of reference. One of defts., B., 
died before the award, & the award directed pay- 
ment by his exor. : — Held ; the authority to the 
arbitrator was not revoked by the death of B. The 
provision against abatement prevented revocation* 
<fc was not a mere covenant not to revoke, for breach 
of which an action would lie. — Dowse v Coxk 
(1825), 3 Bing. 20 ; 10 Moore, 0. P. 272 ; 3 L. J. 
O. 8. O. P. 127 ; 130 E. B. 420 ; revsd. on another 
point, sub nom. Biddellv. Dowse (1827), 6B. &C. 
255. 

Annotations : — Apld. Clarke v. Crofts (1827), 4 Bing. 143. 

Folld. MeDougal v. Robertson (1827), 4 Bing. 435. Consd. 

Farhall v. Farlmll (1871), 7 Ch. App. 123, L.JJ. 

545. .] — By an order of Nisi Prius (made a 

rule of ct. ) a verdict was taken for pltf . , by consent, 
subject to a reference of all matters in difference 
between the parties, & if either of the parties 
should be dead before the making of the award, 
then the award was to be delivered to his personal 
representatives. Pltf. died before the award was 
made, notwithstanding which the arbitrator pro- 
ceeded with the reference : — Held : the authority 
of the arbitrator was not revoked by the death of 
pltf. — Clarke v. Crofts (1827), 4 Bing. 143 ; 12 
Moore, C. P. 349 ; 5 L. J. O. S. C. P. 127 ; 130 
E. B. 722. 

Annotation : — Folld. MeDougal r. Robertson (1827), 4 Bing. 

435. 

547. .] — if men who submit- to arbn. in the 

instrument of submission bind their representa- 
tives in a case where the action would survive to 
or against their Representatives, although one or 
both of the parties should die before the award be 
made, the arbitrators may proceed with the 
reference. They have provided for the event of 
death, agreed that those who take their property 
should take it subject to the decision of the arbi- 
trators appointed. But if the representatives are 
not included in the reference, & one of the parties 
dies, that reference is determined (Lord Wyn- 
ford). — Orphan Board v. Van Beenen (1829), 
1 Knapp. 83 ; 32 E. K. 252, P. C. 

548, .] — By an order of reference, a cause 

was referred to an arbitrator, who was to settle all 
matters in difference between the parties at law 
& in equity, etc., so that he should publish his 
award by a certain day (with power to enlarge the 
time), readv to be delivered to the parties, or if 
either of them should be dead, to their personal 
representatives, the arbitrator was to be at 
liberty to make one or more awards at his dis- 
cretion. At the time of the submission two suits 
in equity were pending, in which the parties to 
the action were interested, & in which certain 
infants were also concerned. Before an award was 
made, L., one of the parties to the equity suits, 
died. The arbitrator made his award, whereby he 
ordered that a verdict should be entered for pltf., 
damages £500, & that defts. should pay the further 
sum of £350, for grievances not included in the 
declaration : — Held : the arbitrator’s authority 
was not revoked by the death of L. — Wkightson 
v . Bywater (1838), 3 M. A W. 199 ; 6 Dowl. 359 ; 
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Sect. 13. — Revocation of an agreement to submit: 

Sub-s ect. 2, A. ( b ), B. C. & D. ; Sub-sect . 3.] 

1 Horn & H.50; 7 lTITEx. 83 ; 150 E. R. 
1114. 

Annotations : — Mentd. Do© d. Madklne v. Horner (1838), 

8 Ad. & El. 235 ; Harrison v. Creswick (1852), 16 Jur. 

315, Ex. Ch. ; Re Wyld, Ex p. Wyld (1860), 2 Do G. F. & 

J. 642, L.JJ. 

549. .] — A. & B., partners, referred to arbn. 

all matters in difference between them & C., Sc if 
either of the parties should die before the award 
was made it was to be delivered to his personal 
representatives, or such of them as should desire 
same. Pending the arbn. B. died ; several meet- 
ings were held after his death, & 0. then protested 
against the arbitrator’s proceeding, unless the exor. 
of B. were made a party. An award having been 
made in favour of A. without B.’s exor. having 
been made a party, the ct. refused on that ground 
to set the award aside. — Re Babe (1839), 0 Bing. 
N. C. 158 ; 8 Dowl. 71 ; 8 Scott, 307 ; 133 E. It. 02. 

550. .] — Differences Sc disputes having 

arisen between the trustees Sc managers of a chapel 
as to the conduct of B., one of the trustees, & an 
information & bill having been filed in the Ct. of Ch. 
at the relation of all the trustees (except B.) 
against B. Sc another person, praying an account 
against B. in respect of such part of the trust 
funds as had come into his hands, Sc B. having, by 
his answer, charged the relators with breach of 
trust in their management of the trust fund, an 
order was made, with the consent of all parties, 
that the cause & all matters in difference should 
be referred to arbn., the arbitrator to have full 
authority over the costs of the suit Sc reference. 
The order expressly provided that the death of any 
of the parties should not operate as a revocation 
of the arbitrator’s authority, but that his award 
should be delivered to the personal representatives 
of the deceased party or parties. During the 
reference one of the relators, being a party thereto, 
died, & afterwards the arbitrator made his award, 
<fe thereby directed that the costs of the reference 
should be borne Sc paid by the parties by whom 
they were incurred. Pltf., one of the relators, paid 
the solr., who had been retained for them in the 
conduct of the reference, his bill of costs Sc brought 
an action for money paid against the exors, of the 
deceased relator, for his proportion of the costs 
incurred after his death, including the costs of the 
award : — Held : the exors. were liable in such 
action for their testator’s proportion of the costs 
of the reference incurred after his death, Sc also of 
the costs of the award. — P rior v. Hembrow (1841), 
8 M. Sc W. 873 ; 10 L. J. Ex. 371 ; 151 E. It. 1294. 

Annotations: — Refd. Bradbury v. Morgan (1862), 10 W. P. 

776. Mentd. Bevan v. Whitmore (1863), 15 0. B. N. S. 

433. 

551. Refusal of arbitrator to proceed or 
executor to attend — Jurisdiction of court, j— A cause 
Sc all matters in difference were referred by an 
order of reference to the decision of an arbitrator, 
the arbitrator to make Sc publish his award, ready 
to be delivered to the parties, or either of them, 
44 or if they or either of them should be dead before 
the making of the award, to their respective per- 
sonal representatives who should require same,” 
on or before a certain day. Several meetings were 
from time to time held, but one of the parties died, 
before the reference was concluded. After his 
death tine arbitrator was requested to proceed with 
the reference, but* he declined doing so, the extrix. 


of the deceased party having refused to attend 
Sc protested against his proceeding : — Held : the 
ct. had no power to direct the arbitrator to proceed 
or to compel the extrix. to attend before him. — 
Lewin v . Holbrook (1843), 11 M. & W. 110 ; 12 
L. J. Ex. 207 ; 152 E. R. 730. 

Annotation : — Mentd. Edward v. Davies (1854), 23 L. J. 

Q. B. 278. 

552. Unless cause of action in tort.] — The 

parties to an action for a tort agreed before trial to 
refer the matter in dispute to an arbitrator. The 
order of reference contained a clause that the 
arbitrator should publish his award “ ready to be 
delivered to the parties in difference, or such of 
them as require same (or their respective personal 
representatives, if either of the parties die before 
the making of the award).” After the hearing of 
the reference had been concluded, but before the 
award was made, pltf. died. The arbitrator after- 
wards published the award, & the exors. of pltf. 
having proved his will, took up the award : — Held : 
the cause of action being in tort died with pltf. Sc 
did not pass to his personal representatives by 
force of the clauso above mentioned, which in an 
action of tort was inoperative, Sc the exors. were 
not entitled to be substituted as x>ltfs. in place of 
their testator. 

It was an agreement as to procedure & as to the 
mode of procedure. If the subject-matter of dis- 
pute is gpne the agreement as to the mode of 
deciding it becomes invalid. The cause of action 
being gone, it is futile to consider what might have 
been the rights of the parties (Brett, M.R.). — 
Bowkeru. Evans (1885), 15 Q. B. D. 565 ; 54 L, .T. 
Q. B. 421 ; 53 L. T. 801 ; 33 W. R. 695 ; 1 T. L. R. 
371, C. A. 

Annotation Consd. Harvey v. North -Eastorn Marine 

Engineering Co. (1902), 5 W. O. C. 30. 

553, Other party wrongly revoking — Liabi- 

lity for costs.] — By order of Nisi Prius , a cause was 
referred to arbn., with liberty for the arbitrator to 
examine the parties, but the death of either was 
not to operate as a revocation of the reference. 
Pltf. died before be was examined Sc before the 
arbitrator had made his award, whereupon deft, 
revoked his submission on the ground, as he 
alleged, of his having lost the opportunity of 
examining pltf., but it appeared, on the evidence, 
that this was not the true cause : — Held : since 
there was no reasonable ground for the revocation, 
deft, must pay the costs of a trial occasioned by 
the termination of the reference. — Smith v . 
Fielder (1833), 10 Bing. 306 ; 2 Dowl. 764 ; 3 
Moo, & S. 853 ; 3 L. J. 0. P. 62 ; 131 E. 11. 922. 

It. By Marriage . 

554. Old rule — Marriage before award- -Revoca- 
tion of arbitrator’s authority.] — In debt on obliga- 
tion conditional to submit to an award, pltf. on 
oyer pleaded intermarriage of the femme with pltf. 
before award, to which deft, demurred : — Semble : 
tliis intermarriage was a revocation of the power 
given to arbitrators. — Saccum v. Norton (1671), 
2 Keb. 865 ; 84 E. R. 547. 

555 , — .] — a. declared in covenant 

against B. Sc her husband for that B., before her 
intermarriage, covenanted with A. by deed to 
leave certain accounts in difference between them 
tx> arbn. Sc to abide Sc perform the award provided 
it were made during their lives. A., protesting 
that 13. had not, before her Intermarriage, per- 
formed her part of the covenant, averred that after 


PART I. SECT, 13, SUB-SECT. 2.— B. rights were principally affected, married, certain sums : — Held: (1) the marriage 
... . _ . Her husband took no part, in tho pro- of E. revoked tho jurisdiction of the 

554- 1 . Old rule — Marriage before award ceedings. Tho arbitrator’s award ro- arbitrator ; (2) the husband did no act 

-—Revocation of nibiiratnr'n mtthmity — 1 cited the marriage, & tho entering of a to waive the revocation. — Roche v. 

Waiver.} — After execution of a deed of rule to proceed against E. Sc her bus- R. (1845), 8 I. Eq. R. 638. — IR. 

submission to arbn., E., a party whose band, & awarded that they should pay 
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making the indenture & the intermarriage of defts., 
the arbitrator awarded B. to pay A. a certain sum, 
& then alleged a breach for non-payment of such 
sum. After verdict for pltf. on non cst factum 
pleaded : — Held : upon this declaration it must 
be taken that B. intermarried after the submission 
& before the award made, in which case pltf. could 
not recover upon the breach assigned for non- 
payment of the sum awarded, because the mar- 
riage was a countermand to the authority of the 
arbitrator. — Cjiarnley v. Winstanley (1804), 5 
East, 266 ; 1 Smith, K. B. 433 ; 102 E. R. 1072. 

Annotations: — Distd. Marsh v. Bultoel (1822), 5 33. & Aid. 

507. Held. Perroau v. Bevan (1826), 5 B.&G. 284. Mentd. 

Oastlodlne v. Mundy (1832), 4 B. & Aid. 90 ; Head v. 

Baldroy (1837), 6 Ad. & El. 459 ; Lang v. Pnrves (1862), 

15 Moo. P. O. 0. 389, P. C. ; Stirling v. Maitland (1864), 5 

B. & S. 840 ; Hamlyn v. Wood (1891), 60 L. J. Q. B. 734, 

C. A. 

556. -.] — In the case of a feme sole 
marriage after submission is a revocation, for it is 
in law a civil death of all her rights. — Andrews v. 
Palmer (1821 ), 4 B. & Aid. 250 ; 106 E. R. 929. 

Annotations : — Mentd. Marsh v. Wood (1829), 7 L. J. O. S. 

K. B. 327 ; Tayler v. Marling (1840), 2 Man. & G. 55. 

557 . -.] — A submission by a woman 
to arbn. is revoked by her marriage before the 
award is made. — M‘Can v. O’Ferrall (1841), 8 
01. & Fin. 30 ; West 593 ; 8 E. R. 12, H. L. 

Present rule.] — See Married Women’s Property 
Act, 1882 (c. 75), s. 13. 

C. By Bankruptcy. 

558. Bankruptcy before award — No ground for 
setting aside award.] -The ct. will not set aside an 
award on the ground that one of the parties had 
become bkpt. before the making of the award. — 
Snook r. Hellyer (1818), 2 Chit. 43. 

Annotation : — Mentd. Wood v. Adcock (1852), 7 Exch. 468. 

559. .] — At the trial a verdict was 

found for pltf., damages £10,000, subject to the 
award of an arbitrator, to whom the cause & all 
matters in difference were referred. Deft, com- 
mitted an act of bkpcy. on Dec. 14, upon which a 
fiat issued on the 1 9tli ; the arbitrator (with notice 
of the act of bkpcy. & of the fact of a docquet 
having been struck) made his award on the 18th : — 
Held : no ground for setting aside the award. — 
Taylor v. Sirr ttle worth (1840), 6 Bing. N. C. 
277 ; 8 Dowl. 281 ; 8 Scott, 565 ; 9 L. J. 0. P. 138 ; 
113 E. R. 109. 

560. Reference by order — Not revoked.] — A 

case was referred by order of Nisi Prius , <fc after 
the reference, but before the making of the award, 
pltf. became bkpt. : — Held : this was no revoca- 
tion of the submission, & the arbitrator having 
awarded a verdict for deft, had done right. — 
Andrews v. Palmer (1821), 4 B. & Aid. 250 ; 106 
E. R. 929. 

Annotations : — Distd. Marsh r. Wood (1829), 7 L. J. O. S. 

K. B. 327. Consd. Tayler v. Marling (1840), 2 Man. & G. 55. 

561 . Position of trustee in bank- 

ruptcy.] — In July, 1884, an order was made by 
consent by which all matters in dispute in an 
action were referred to arbn., the costs to be in the 
discretion of the arbitrator. In Nov., before an 
award had been made, deft, became bkpt., A in 


Jan., 1885, the trustee in bkpcy. wrote to the 
arbitrator as follows : “I give you notice that I 
as trustee deny any agreement of reference or that 
any award therein is or will be binding on me, & 
so far as I have the power I revoke your authority.” 
In the following Feb. the arbitrator made his 
award, & awardod to pltf. in the action a certain 
sum & ordered that all costs should be paid by 
deft. A proof for the costs having been rejected 
by the trustee in bkpcy. & also by the county ct. 
judge : — Held : (1) the bkpcy. did not operate as 
a revocation of the submission, <fc the trustee had 
no power to revoke the authority ; (2) the creditor 
was entitled to prove for the costs in question. — 
Re Smith, Ex p. Edwards (1886), 3 Morr. 179. 

Annotation : — Mentd. Re British Gold Fields of West Africa, 

[1899] 2 Oh. 7, C. A. 

562. — — Arbitrator’s authority 

coupled with interest.] — In a submission to arbn. by 
an order of Nisi Prius, in an action between A. &B., 
it was stipulated that a sum of money should be 
I>laced by B. in the hands of C., the arbitrator, to 
abide the event of the award. B., after placing the 
sum in the hand9 of C., became bkpt. : — Held : the 
submission was not revoked, nor were the assignees 
of B. entitled to demand back the money. — Tayler 
v . Marling (1840), 2 Man. & G. 55 ; 2 Scott, N. R. 
374 ; Drinkwater, 121 ; 10 L. J. C. P. 26 ; 4 Jur. 
1161 *, 133 E. R. 661. 

563. Submission in extent in aid — Revoked.] 

— On an extent in aid a submission of all matters 
in difference between the Crown debtor & debtor 
paravaile , without the authority of the Crown, is 
revoked by a discharge of the latter, under Insol- 
vent Debtors Act, & an award subsequently made 
is bad. — It. v. Bingham (1831 ), 2 Cr. & J. 130 ; 2 
Tyr. 46 ; 1 L. J. Ex. 62 ; 149 E. R. 55. 

504. Submission — Not revoked .]-— Senible : 

the insolvency of pltf. does not operate as a revoca- 
tion of the submission. — Hobbs v. Fkrrars (1840), 
8 Dowl. 779 ; 4 Jur. 825. 

565. .] — I see no reason why the 

bkpcy. of either party should be held to operate a 
revocation of the submission ; & the decisions are 
numerous to show that it does not so operate. Two 
persons think fit to refer their differences to the 
determination of an arbitrator ; one of them after- 
wards becomes bkpt. I do not see why a revoca- 
tion of the submission should, therefore, be imposed 
upon them, when possibly neither party wishes to 
revoke (Maule, J.). — Hkmsworthi>. Brian (1845), 
1 C. B. 131 ; 2 Dow. & L. 844 ; 14 L. J. C. P. 134 ; 
4 L. T. O. S. 315 ; 135 E. R. 486. 

Annotation : — Mentd. Bulo v. Bryde (1847), 1 Exch. 151. 

D . By Lunacy. 

See case infra. 


Sub-sect. 3.— Effect 


of Revocation. 


566. Order containing directions as to costs 

Made rule of court after revocation.] — A judge’s 
order directed that a cause should be referred, & 
that cither party wilfully preventing the arbitrator 
from making an award by affected delay or other- 
wise, should pay such costs as the ct. thought 


PART L SECT. 13. SUB-SECT. 2.— D. 

e. Insanity supci'vening after pro- 
ceedings but before award. ] — If a person 
wits in fit condition to manage his 
affairs down to the time when the pro- 
ceedings before an arbitrator were sub- 
stantially concluded, the award will not 
l io invalidated by reason of the person 
having become iusane before the final 
publication of the award. — Gouree- 
x \th v. Monghyr Collector, Court 


of Wards v. Rughoobur Dyal, Sheo 
Pershad Narain v. Monghyr Col- 
lector (1867), 7 W. R. 5.— IND. 

PART I. SECT. 13, SUB-SECT. 3. 

f. Matters withdrawn from arbitra- 
tors — Suit still pending .] — A suit was 
referred to arbitrators, who were to 
make an award within six months. The 
arbitrators had only one meeting, at 
which an agreement was come to by the 
parties to settle all matters among 


themselves & withdraw the matters 
from arbn., which was done. No award 
was made by the arbitrators within six 
months from the reference. On applica - 
tion by pltf. to have the suit restored : — 
Held : the suit was still pending, the 
arbitrators not having determined it 
while thoy had jurisdiction to do so, & 
the suit should be brought again before 
the ct. — G api Nath Nandi r. Ship 
Chandra Nandi (1871), 6 B. L. R. c 
74. — IND. 
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Sect. 13. — Revocation of an agreement to submit: 

Sub-sects. 3 A* 4. Sect. 14. Part II. Sect. 1 : 

S ub-sect. 1 . J 

reasonable & just: — Held: (1) such order might 
be made a rule of ct. after one of the parties had 
revoked the authority of the arbitrator ; (2 ) where 
the authority was revoked because the party could 
not procure the attendance of material witnesses 
before the arbitrator, the ct. refused to allow any 
eosts. — Aston v. Georcie (1810), 2 B. A Aid. 305 ; 
1 Chit. 200 ; 10(5 E. B. 411. 

Annotation#:- Consd. CTapliam r. Higham (1822), 1 

87 ; Greenwood r. Misdate (1825), M‘Cle. A Yo. 270. 

Distd. Morgan v. Williams (1833), 2 l)owl. 123. Reid. 

Smith v. Fielder (1833), 10 Ring. 306. 

567. Award made after revocation — Whether set 
aside.] — A cause was referred to arbn. under a 
judge’s order, A one of the parties, before the award 
was published, A before the judge’s order was 
made a rule of ct., revoked his submission, but the 
arbitrator made an award notwithstanding this 
revocation. The ct. set aside the award, although 
the judge’s order had been made a rule of ct. before 
any application to set aside the award. — Claph am 
v . Higham (Hyam) (1822), 1 Bing. 87 ; 7 Moore, 
C. P. 403 ; 1L.J. O. S. C. P. 5 ; 130 E. It. 3(5. 

568. Injunction to restrain party from acting 

on.] — Where an award is made after the submission 
has been revoked by pltf., equity will not restrain 
-deft, from acting on the award, unless pltf. had 
good grounds for revoking the submission. — Pope 
v . Dungannon (Lord) (1838), 9 Sim. 177 ; 2 Jur. 
178 ; 50 E. 1L 320. 


Sub-sect. 4. — Remedies against Party 

revoking. 

569. Forfeiture of bond.] — Debt upon bond con- 
ditioned to stand to, abide by A perform an award, 
etc. Deft, after demanding oyer of the bond A 
condition pleaded no award made, A pltf. replied 
that deft, before the time, etc., revoked A recalled 
his authority : — Held : (l ) by the countermand the 
bond was forfeited ; (2) judgment should be given 
for pltf. — Vynior’s Case (1(510), 8 Co. Rep. 80 a : 
77 E. R. 505 ; sub nom. Yivion v. Wilde, 2 
Brownl. 290. 

Annotations : — Apld. Marsh v. Bulled (1822), 5 B. & Aid. 
507 ; Brown v. Tanner (1825), 1 <’. A P. 651 ; Warburton 
v. Storr (1825), 4 B. & C. 103. Consd. IVfltonjee Nussur- 
wanjee v. Manockjec (1868), 12 Moo. lud. App. 112, 1*. 
Reid. Charnoley v. Winstanley (1804), 1 Smith. K, B. 435 ; 
Smart v. Sandars (1848), 5 C. B. 805 ; Livingston v. Rail! 
(1855), 5 E. & B. 132 ; Toppin v. Healey (1863). 11 W. U. 
466; Re House A Meier (1871), L. R. 6 C. 1\ 212; 
Randell r. Thompson (1876), l Q. B. 1). 748, C. A. ; 
Fraser v. Elirenapergcr (1883), 12 Q. B. D. 310, C. A. 
Mentd. Lyn v. Wyn (1665), O’Llridg. 122 ; Londre v. 
Mohun (1672), Freem. K. B. 42 ; Thomas v. Sorrel (1672), 
3 Keb. 143. 

570. Action on case — Breach of contract.] — An 

action on the case for breach of promise to perform 
the award will lie against a party who revokes his 
authority to an arbitrator. — Newgate (Nugate) 
v. Degelder (16(56), 2 Keb. 10, 20, 24 ; 1 Sid. 281 ; 
84 E. R. 7, 13, 10. 

Annotation : — Mentd. Livingston v. Ralli (1855), 1 Jur. N. S. 
591. 

571. Action on agreement.] -A revocation of a 
submission to arbn. not under seal, before award 
made, is, in effect, a breach of an agreement to 
stand to, obey, abide, perform, etc., an award, for 
which assumpsit will lie ; A pltf. may declare that 


deft, undertook to perform the agreement A not to 
revoke the submission, A lay the revocation as a 
breach. — Brown v. Tanner (1825), M‘01e. A Yo. 
4(54 ; 1 0. A P. 651 ; 148 E. R. 495. 

572. .] — Where matters in difference are re- 

ferred to arbn., by bond or agreement, A one of the 
parties revokes the authority of the arbitrator, he 
may be liable to an action ; but the submission 
cannot afterwards be made a rule of ct. in order to 
bring him into contempt. — Howard v. Kaye 
(182(5), 5 L. J. O. S. K. B. (52. 

573. .] — A submission to arbn. may be re- 
voked, but the party revoking will be liable to an 
action (Williams, J.) — Tappin v. Healey (1863), 
1 1 W. R. 4(5(5 ; 1 New Rep. 326. 

Annotation : — Mentd. Re Hannans Empress Gold Mining A 

Development Co. (1896), 74 L. T. 550. 

574. Stipulated penalty.] — Where two par- 

ties entered into an agreement (not under seal) to 
refer a dispute to the arbn. of S., A bound them- 
selves mutually in a penalty “ for the true A 
faithful observance A performance ” of the award 
to be made by S . : — Held : the penalty was incurred 
bv a revocation of the submission. — Warburton v. 
Storr (1825), 1 B. A G. 103 ; 6 Dow. A Ry. K. B. 
213 ; 3 L. J. O. S. K. B. 156 ; 107 E. R. 997. 

Annotations :■ Consd. Brown v. Tanner (1825), 1 C. A 1\ 651. 

Mentd. Newton i\ Wilinot (1841), 8 M. A W. 711. 

575. By assignees of bankrupt — Revocation 

after bankruptcy.] — Covenant/ by the assignees of 
A., a bkpt.., on articles of agreement, entered into 
by A., before his bkpey, A defts., whereby, after 
reciting that differences existed between pltf. A 
defts. respecting certain ships of war purchased 
by the former, they bound themselves to abide by 
the award of S. Breach, that defts. had revoked 
their submission. Plea, that before any award 
wtis made, A. became bkpt., A all his interest- in 
t he subject-matter of the reference was assigned to 
the provisional assignee. Replication, that the 
provisional assignee assigned to pltfs. : — Held : 
as the subject-matter of the reference was taken 
out of bkpt. A assigned to pltfs., who would not 
have been bound by the award, the submission 
was no longer mutual A was not binding, A defts. 
by giving notice, to the arbitrator not to proceed 
did not make themselves liable to an action. — 
Marsh v. Wood (1829), 9 B. A 0. 659 ; 4 Man. A 
tty. K. B. 504 ; 7 L. J. O. S. K. B. 327 ; 109 E. R. 
245. 

Annotations : Expld. & Distd. Taylor v. Marling (1840), 2 

Man. A G. -5. Consd. Taylor v. Shuttle worth (1840), 6 
N. O. 277. Expld. Gibson v. Carruthers (1841), s 

M. A W. 321 ; Hemswortli v. Brian (1845), 14 L. J. C. P. 

134. Expld. & Distd. Re Milnea A Robertson (1854), 15 

U. B. 451. Expld. Re Kitchin, Kx p. Young (1881), 45 

L. T. 90, C. A. 

576. Attachment for contempt.] -Where a cause 
is referred by a judge’s order, such order may be 
made a rule of ct., even after revocation, in order 
to bring the pnrty revoking into contempt. — 
Howard v. Kaye (is20), 5 L. .T. O. S. K. B. (52. 

577. .j — Steward (Stewart) v. William- 

son, No. 193, ante. 

See, also, Nos. 485, 487, 488, 572, ante. 


Sect. 11.— MAKING A SUBMISSION A RULE OF 

COURT. 

Cases on this subject have been omitted as 
obsolete. 
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Part II. — The Arbitrators and Umpire. 

See , now , Arbitration Act, 1889, ss. 5 & 6. 


Sect. 1 . — APPOINTMENT OF ARBITRATORS 

AND UMPIRE. 

Sub-sect. 1. — Who may be appointed 

Arbitrators. 

578. On© of parties.] — If deft, agree to refer 
the matter to pltf. he cannot object to the award 
that pltf. was a judge in his own cause. — M atthew 


v. Ollerton (1693), 4 Mod. Rep, 226 ; Comb. 218 ; 
87 E. R. 362. 

Annotations : — Mentd. Boulter v. Clark (1747), Bull. N. 1*. 
5th oil. 10 ; Sharnian v. Brandt (1871), L. R. 0 Q. B. 720, 
Ex. Ch. ; R. v. Coney (1882), 8 Q. B. 1). 534. ^ 

579. Interested party.] — The appointment of any 
interested party as arbitrator is so contrary to the 
first principles of justice t hat no consent whatever 


PART II. SECT. 1, SUB-SECT. 1. 

a. Qualifications of arbitrator — Arbi- 
tration Act, 1890.] — A perwon to be 
appointed an umpire under Arbn. Ant, 
1890. should be a man who, from 
training & actual experience gained in 
the class of business in reference to 
which the dispute has arisen, is com- 
petent to examine Sc review the trans- 
actions Sc accounts in question between 
the parties. — C loitston & Co. v. Corry 
(1901), 23 N. Z. L. R. 597. — N.Z. 

578 i. One. of parties. 1 — Under a 
co.’s charter the Govt, were required to 
find a right of way through private 
property. The charter provided for 
arbn. An owner of land through which 
the line passed acted as his own arbi- 
trator. The Govt, arbitrators made an 
award to which the owner refused to 
subscribe. The co. entered on the land. 
In an action for trespass the co. pleaded 
as title the award. Reply, that, t lie owner 
having acted as arbitrator Sc being 
interested, the award was void : — Held : 
the objection of interest, was one which 
the cither side had waived. Sc might 
waive, & the owner could not take ad- 
vantage of his own wrong Sc repudiate 
bis own deliberate act. The objection 
to interest only applies to a concealed 
interest. ; here it was open Sc known 
before the submission was made.— 
Byrne r. Nfld. Ry. Co. (1885), 7 
Nfld. L. R. 50. — NFLD. 

578 ii. .1 — Where, in a contract 

entered into between M. Sc B., M. was 
the employer Sc B. the employee, & all 
disputes were to be referred to M. as sole 
arbitrator: — Held: while such re- 
ference might be extremely incon- 
venient. there was not suilleient ground 
for refusing to allow r the arbn. to proceed 
according to the terms of the arbn. 
clause. — B uchan r. Melville (1902), 
9 8. L. T. 459.— SCOT. 

579 i. Interested party .] — If an arbi- 

trator unknown to one of the parties has 
a personal interest in the subject-matter 
of the award, it would lie improper that 
ho should act as arbitrator. — Co-Opera - 
TTVK HiNDUKTHAN BANK, LTD. V. 
Bhola Nath Borooah (1914), 19 

C. W. N. 105.— IND. 

579 ii. Engineer. 1 —A party to a 

contract alleged that, the engineer of 
the other party was disqualified from 
acting as arbitrator on the ground that 
he was the engineer : — Held : the 

E ar tics were bound by the contract. — 
ow & Thomas r. Western District 
•Committee of County Council of 
Dumbarton (1905), 13 S. L. T. 620. — 
SCOT. 

579 iii. Interest known.] — If 

an arbiter hag an interest in the subject of 
reference & this is well known to the 
parties before they sign the submission, 
the award is good notwithstanding the 
interest. — Johnston v. Cheape (1817), 
5 Dow. 247 ; 3 E. R. 1318.— SCOT. 

579 iv .] — Northern 

Electric Sc Manufacturing Co. v. 
Winnipeg City (1913), 24 W. L. It. 
547 — CAN. 

679 v. Personal interest.]- 

The engineer of a co. haying been 
appointed arbiter in a contract between 
the co. Sc the contractor : — Held : not 


disqualified from acting as arbiter by 
reason of his being (as alleged by the 
contractor) personally interested in the 
questions in dispute. — Trowsdale v. 
N. B. Hr. Co. (1864), 2 Macph. (Ct. of 
yeas.) 1334. — SCOT. 

579 vi. Expression of 

op inion. ] \ Jnder a contract the engineer 

was appointed arbiter. In the course 
of the operations ho reported to his em- 
ployers that the works woro in a “ dis- 
graceful £ftuto ” : — Held : he was not 
thereby disqualified from acting as 
arbiter. — Scott v. Carluke Local 
Authority (1879), 16 Sc. L. It. 435. — 
SCOT. 

679 vii. 1 — Maokay r. 

Parochial board of Barky (1883), 
10 R. (Ct. of Sens.) 1046. — SCOT. 

579 viii. .1 — A contract 

contained an arbn. clause whereby the 
contractor Sc his employers agreed to 
refer any question to the employers* 
engineer as arbiter. A question arose 
under the contract, with regard to 
which the employers’ engineer expressed 
a definite opinion in reply to his em- 
ployers, who had consulted him : — 
field : the arbiter was not disqualified. 
— Halliday v. Duke of Hamilton’s 
Trustees (1903), 40 Sc. L. R. 628. — 
SCOT. 

679 ix. Absence, of frawi or 

bad faith.] — Under a contract with a 
provision that “ the decision of the city 
enginocr on all points shall be final & 
conclusive,” etc., the city engineer is not 
disqualified, in tho absence of fraud or 
of bad faith. The possible bias of the 
engineer in favour of the plans drawn 
by him is not sufficient to disqualify 
him. — Farquhar r. Hamilton City 
(J 893), 20 A. R. 86. — CAN. 

679 x. Preliminary estimate 

of cost. 1 — Pltfs. sought from defts. pay- 
ment of money under a contract for the 
erection of a darn across a river. Some 
extensions were decided upon, Sc a 
further agreement w r as entered into. 
Pro vision was made for payments 
according to progress estimates or defts. ’ 
engineers. Completion to the satisfac- 
tion of the engineers was a condition 
precedent to the right to final payments. 
Payments according to some progress 
estimates were mudo, but further pay- 
ment was withheld, on the ground that 
the work had not boon completed 
uncording to contract. Pltfs. con- 
tended that the engineers were dis- 
qualified from acting as quasi -arbi- 
trators between pltfs. Sc defts., & that 
pltfs. were, therefore, relieved from the 
necessity of satisfying tiie engineers as 
to the completion of the contract : — 
Held : they woro not disqualified by J 
having made a preliminary estimate i 
of what the work should cost, the esti- ! 
mate not having been tho basis of any 
action of defts. — Merriam v. Public 
Parks Board of Portage la Prajkik 
(1911), 18 W. L. R. 151 ; aff. (1912), 20 
W. L. R. 603 ; 1 W. W. R. 1082 ; 

2 D. L. It. 702.— CAN. 

579 xi. Architect.] — The more fact 

that the arbiter on disputes arising out 
of a building contract is the architect 
employed in the building does not infer 
disqualification of the architect on the 


ground of bias. — S cott v. Gkurard 
1 1916), 2 S. L. T. 42.— SCOT. 

579 xii. Examination as 

witness. ] — A contract contained a clause 
referring any disputes to the decision of 
tiie architect as arbiter. In the course 
of an action raised by the contractor, 
concluding for reduction of the clause 
of reference, & for payment, the archi- 
tect was examined as a witness for 
defenders in rogard to certain of tho 
matters in dispute : — Held : tho archi- 
tect was thereby disqualified from acting 
ns arbiter. — Dickson v. Grant (1870), 8 
Macph. (Ct. of Hess.) 566. — SCOT. 

579 xiii. Attorney of party.] — 

Tho arbitrator appointed by one of the 
parties having refused to act, he ap- 
pointed a new arbitrator, who formerly 
acted as his attorney, but not in this 
suit : — Held : bad. — Tully v. Cham- 
berlain (1873), IIC. L. J. O. 8. 237. — 
CAN. 

579 xiv. Person acting profession- 

ally for party on occasions.] —An award 
was made by a majority of arbitrators. 
The principal defence to an action on the 
award w r as that C. t being agent of roups., 
was disqualified to act as their arbi- 
trator : — Held : the evidence showed 
that C. was not in the continuous employ 
of resps., hut acted for them from tirno 
to time only, in his professional capacity 
as a notary public, Sc not in any other 
capacity, & lie was not disqualified. — 
North Shore Ry. Co. i\ Ursulink 
Ladies of Quebec (1885), Cass. Dig. 
2nd ed.. 36.— CAN. 

579 xv. Ratepayer & <onsumer.] 

— In an arbn. concerning the price of gas 
to bo supplied by a gas co. to a muni- 
cipal council, a ratepayer Sc consumer of 
gas supplied by such co. is disqualified 
from acting as arbitrator. — Re Sand- 
hurst Corpn. & Bendigo Gas Co. 
(1886), 12 V. L. R. 682.— A US 

579 xvi. Ratepayer.]— -By certain 

Acts a town was empowered to enter 
upon any lands in the county, Sc it w r as 
provided that tho damages should bo 
determined by arbn. : —Hem : by reason 
of It. S. N. S., 1900 (c. 39), that an 
objection to an award on the ground that 
C. F., one of the arbitrators appointed 
under the Act, was not a disinterested 
party, he having been assessed as a rate- 
payer in tho town, was not sustainable. — 
it. v. Glace Bay (Town) (1904), 36 
N- 8. L. It. 456. -CAN. 

579 xvii. R. S. O., 1887 

( c . 184), 8. 396 (2).J- -By the above Act 
no member, officer, or person in the em- 
ployment of a corpn. interested in any 
arbn., nor any person so interested, 
shall act as an arbitrator under tho 
Act: — Scmble : a ratepayer was dis- 
qualified. — Re Muskoka Township Sc 
Graven hurst Village (1884), 6 O. R. 
352.— CAN. 

579 xviii. Person preifiomly em- 
ployed by one, party.] — A matter of com- 
pensation was referred to arbn.. Sc each 
party appointed an arbitrator, & these 
selected C. as a third arbitrator. C. had 
been a short time previously employed 
by one of the parties to value lands 
similar & adjacent to those in question, 
but employment had ceased beforo his 
appointment as third arbitrator : — 
Held : C.’s connection, having ceased 
bofore his appointment as arbitrator. 
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Serf. 1 . — Appointment of arbitrators & umpire: 
«. 1 cfc 2, A.] 

can make it valid . — Re Samuel (1848), 10 L. T. 
O. S. 404. 

580 . Shareholder of company.] — A contract 

between a railway co. & a building contractor 
{stipulated that payments during the progress of 
the works should be made on the certificates of the 
co.’s principal engineer or his assistant. In case 
of dispute between the contractor & the assistant 
engineer, the decision of the principal engineer was 
to be final, but at the completion of the works, if 
the contractor & the principal engineer differed, 
the differences were to be settled by arbn. On a 
bill objecting ( inter alia) that the principal engineer 
was a shareholder in the co. : — Held : no fraudu- 
lent concealment of the fact being alleged, it 
formed no ground for relief, since by the contract 
the contractor had bound himself to submit to the 
judgment of a particular individual, whose position 
as principal engineer made him interested in the 
co. — Hanger v . Great Western Ry. Co. (1854), 
5 H. L. Cas. 72 ; 24 L. T. O. S. 22 ; 18 Jur. 795 ; 
10 E. R. 824, H. L. 

Annotations : — Consd. Now Brunswick & Canada Ry. Co. 
v. Conybearc (1862), D H. L. Cas. 711, H. L. Expld. Hill 
r. South Staffordshire Ry. Co. (1865), 11 «Jur. N. S. 192, 
C. A. Consd. Wildes v. Russell (I860), Har. & Ruth. 689. 
Expld. Western Rank of Scotland v. Addie, Addic r. 
Western Bank of Scotland (1867), L. R. 1 Sc. &. Div. 14 5, 
H. L. Held, lie London, Birmingham & Buckinghamshire 
Ry. Co., Exp. Curzon (1857), 6 W. It. 141 ; Scott v. Liver- 
pool Corpn. (1858), 3 Do G. & J. 334, L. C. ; Phillips r. 
Eyre (1870), L. R. 6 Q. B. 1. Mentd. lie Royal British 
Bank (1859), 3 De G. & J. 387, L.JJ. : Thornhill v. Beats 
(1860), 8 C. B. N. S. 831 ; Thames Iron Works & Ship- 
building Co. v. Royal Mail Steam Packet Co. (1862). 13 
C. B. N. S. 358 ; Maekay r. Commercial Bank of New 
Brunswick (1874), L. R. 5 P. C. 394, 1\ C. ; Stegmunn r. 


O Connor (1899), 81 L. T. 627, C. A. ; Taff Vale Ry. Co. 
v. Amalgamated Soc. of Ry. Servants, [1901] A. C. 426, 
H. L. ; Lodder v. Slowey, [1904] A. C. 442, P. C. 

581 . Counsel habitually employed by solici- 

tors of party.] — Counsel habitually employed by 
the solrs. of one of the parties to fin arbn. is not 
disqualified from acting as arbitrator merely on 
that account. — Bright v. River Plate Construc- 
tion Co., Ltd., [1900] 2 Oh. 835 ; 70 L. J. Ch. 59 ; 
82 L. T. 793 ; 64 J. P. 695 ; 49 W. R. 132 ; 44 
Sol. Jo. 610. 

582 . Merchants — Appointment left to Tribunal de 
Commerce — N on-merchants appointed. ] — In an 

action of debt by two out of three syndics of a 
French bkpt., upon an arbitral sentence & ordi- 
nance adjudging that deft, should pay a sum of 
money to the bkpt. : — Held : although, by the 
express agreement of the parties, merchants were 
to be appointed as arbitrators, the Tribunal de 
Commerce, which it was agreed might name the 
arbitrators in case of disagreement, might appoint 
persons not merchants, & the proceedings of foreign 
tribunals must be assumed to be according to the 
law, unless the contrary were shown. — Alivon v. 
Furnival (1834), 1 Cr. M. & R. 277 ; 3 L. J. Ex. 
241 ; 149 E. R. 1084. 

Annotations Mentd. R. v. Douglus (1845), 1 Cor. & Kir. 
670 : Boyle v. Wiseman (1855), 10 Excli. 617 ; Ingate v . 
Austrian Lloyds’ Co. (1858), 6 W. R. 659 ; In the goods of 
noli (1858), 1 Sw. & Tr. 136 n. ; lie Henderson, Nouvion 
v. Froeman (1887), 57 L. J. Ch. 367, C. A. ; Didisheim v. 
London & Westminster Bank, [1900J 2 Ch. 15, C. A. 

583 . Fluctuating body.]— The “ Society of In- 
spectors of Poor for Scotland,” an unincorporated 
A fluctuating body : — Held : proper arbitrators of 
a question referred to them by two parishes as to 
the maintenance of a pauper. 


could not bo treated as a disqualiflca- 
iion. — Row an i) v. Martin (1890), 7 
Man. L. It. 160. — CAN. 

679 xix. Shareholder in 'unincor- 

porated company .J — Held : two arbi- 
trators, who had power to appoint an 
oversman, were not entitled to appoint 
a person, who was a shareholder in an 
unincorporated co.,one of the parties to 
the reference. — Smith v. Liverpool & 
London & Globe Insurance Co. (1887), 
14 R. (Ct. of Seas.) 931. — SCOT. 

579 xx. Suj[)crinfendetU.\~—By a 

contract it was provided that all 
differences, etc., should be referred to 
the award of H., the superintendent iu 
charge of the work : — Held ; the fact 
of H. being such superintendent did 
not disqualify liim from acting as arbi- 
trator. — McNamee v. Toronto City 
(1893), 21 O. R. 313.— CAN. 

679 xxi. Alderman. 1 — An alder- 

man is disqualified to act on behalf of the 
city as one of a board of arbitrators to 
determine the value of land expro- 
priated by the city . — Re Abell (1901), 
21 C. L. T. 511; 2 N. B. Eq. Rep. 271.— 
CAN. 

679 xxii. Selling brokers.] -- 

Leary & Co. v. Brio os & Co. (1904), 
12 S. L. T. 210.- SCOT. 

579 xxiii. Party retained to report 

on matter sulnnitted . } — A clause in a policy 
provided that any alleged loss by tire 
should be referred to arbn. of some in- 
different person to he agreed on by both 
parties. The person nominated by one 
party, though not a general officer of 
that party, had before the reference 
been specially retained to examine & 
report & advise, & had so examined & 
reported & advised upon the very 
matter in dispute : — Held : he could not 
i)e said to bo an indifferent person 
within the meaning • of the clause. — 
He Coleman & Royal Insurance Co, 
(1905), 24 N. Z. L. It. 817— N.Z. 

679 xxiv. Mortgagee of one. party. ] 

— An arbitrator is not disqualified by 
reason of being a mtgoo. of property 


obtain an award in his favour. — Re 
.Sandhurst Corpn. & Ben dip Gas Co. 
(1886), 12 V. L. R. 682.— AUS. 

c. Where the muni- 

cipality, by its secretary -treasurer, 
objects to one of the arbitrators on the 
i ground of interest, but continues repre- 
, sented at tho arbn. by the roovo & 
secretary-treasurer, it does not waive its 
, objection . — Re Turnbull & Pipestone 
(1915), 31 W. J.. R. 595; 8 W. W. R. 

; 982.— CAN. 

1 d. Judge of l*robate Court .] — Judge 
of Probate Ct. acting a> quasi -arbitrator 
to settle matters in difference. Award 
upheld. — Re Scott Estate (1896), 29 
N. S. L. R. 92.— CAN. 

e. Absent person — Art VI 11. of 
1859, 8. 31 9. J — When a person goes 
away from the country & remains away, 
6c there is no evidence to show un 
intention to return, that person becomes 
incapable of acting as umpire within 
the meaning of the above sect. — 
Gadadhar Moitry v. Gang a Prasad 
Moitry (1870), 4 B. L. R. 89.— IND. 

f. Resident outside municipality — 
Municipal Act (Man.), s. 699. J — The 
provisions of the above Act, which 
require that the person nominated by 
t he Lie at. -Gov. in Council as arbitrator 
shall be resident without tho limits of 
any municipality interested, are impera- 
tive, & not directory only, & the appoint- 
ment of a resident of such municipality 
is wholly void. — lie Turnbull & Pipe- 
stone (1915), 31 W. L. It. 595 ; 8 W. 
W. It. 982 — CAN. 

g. Umpire — Need not be expert — 
Reference to expert arbitrators. J — Whore, 
under a submission within the meaning 
of Arbn. Act, 1908, two arbitrators are 
appointed who are both skilled valuers 
& are unable to agree upon an umpire, 
& the intervention of the ct. under the 
above Act becomes necessary, the 
umpire appointed by tho ct. need not 
himself bo a valuer. — Re Bryant 6c 
Thomson (1914), 33 N. Z. L. R. 983.— 
N.Z. 


purchased by one of the parties. — 
Campbell v. Irwin (1913), 25 O. W. R, 
853 ; 5 0. W. N. 957.— CAN. 

579 xxv. Husband of one share- 

holder — Executor of another.] — If tho 
husband of one of the shareholders in a 
co. concerned in an arbn. is also her 
agent Sc the testamentary exor. of her 
father, who also holds shares in the eo., 
he should uot be appointed arbitrator. — 
Cedar Rapids, etc. Co. v. Lacoste 
(1915), Q. R. 24 K. B. 207.— CAN. 

679 xxvi. — Brother of party.] — Tho 
fact that one of the arbitrators is a 
brother of one of the parties constitutes 
a real likelihood of an operative pre- 
judice on his part, & the ct. will set aside 
such au appointment. — Re Turnbull 
& Pipestone (1915), 31 W. L. R. 595 ; 
8 W. W. R. 982 —CAN. 

581 i. Counsel habitually em- 

ployed by solicitors of party. ] — Where it 
appeared that, for some years prior 
to the arbn., an arbitrator had from 
time to time acted as chamber counsel 
for the standing solr. of one of the 
parties to the arbn. but not for that 
party himself ’.— Held : there was no 
such relation between him & the party 
as might, give rise to bias or show an 
interest which would invalidate the 
award. — Re Chrlstie & Town of 
Toronto Junction (1895), 24 O. It. 
443 ; 22 A. It. 21 ; 25 S. C. It. 651.— 
CAN. 

581 ii. Counsel retained by one 

party.] — Where the arbitrator was the 
retained pleader of pltf., 8c no dis- 
closure of this fact was made, before the 
arbitrator was appointed, & deft, was 
consequently unaware of it: — Held: 
tho award was bad. — Kali Pro ban no 
Ghose v. Rajani Kant Chavterji 
(1897), I. L. It. 25 Calc. 111.— IND. 

b. Waiver of objection to arbi- 

trato .] — A party objecting to an 
arbitrator on tho ground of interest 
does not, in a case where the arbitrator 
continues to sit, waive the objection by 
entering into his case 6c endeavouring to 
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There is nothing in law that I have discovered 
to prevent a valid reference to the arbn. of such a 
body (Lord Cairns, C.). 

The benchers of the Inns of Ct. decide matters 
of the gravest importance ; & yet they are not a 
corpn., but a fluctuating body (Lord Hatherley). 
— Kathven Parish v. Elgin Parish (1875), L. R. 
2 Sc. & Div. 535. 

Annotation: — Distd. Tailored Arrol Co. v. Stool Co. of 

Scotland (1890), 15 App. Cas. 125, H. L. 

584. Members of named associations — Non-mem- 
bers appointed — Attendance of parties no waiver.] — 

A contract, headed “ London Com Trade Assoon.,” 
for the sale by deft, to pltfs. of a quantity of wheat 
contained a clause that all disputes from time to 
time arising out of the contract should be referred 
to two arbitrator, one to be appointed by each 
party', the two arbitrators having power to appoint 
a third, & “ the arbitrators appointed shall be in 
all cases principals engaged in the corn trade as 
merchants, millers, factors, or brokers, & shall 
also be members of the London Corn Exchange, 
the Baltic, or the London Corn Trade Assocn., & 
residing in the United Kingdom.” The clause also 
provided that either party, if dissatisfied with the 
award, might appeal to the committee of appeal 
elected for the purpose, who were to confirm the 
award unless four members of the committee 
decided otherwise. The committee of appeal con- 
sisted of five members. A dispute* under the con- 
tract was referred to arbn. in accordance with the 
above clause, the parties attended the arbn. pro- 
ceedings, the three arbitrators made an award in 
favour of deft., A the award was confirmed by the 
committee of appeal. Neither of the arbitrators 
appointed by the parties was a member of one or 
other of the three bodies above* mentioned, but 
this fact was not known to pltfs. until after the 
award had been confirmed on appeal. The two 
arbitrators had, however, on many occasions acted 
as arbitrators under similar contracts containing 
a similar arbn. clause. Ultfs. having brought an 
action for a declaration that the award was null 

void: -Held : (1) as the arbitrators were not. 

qualified to act as arbitrators under the contract, 
they had no jurisdiction to determine the dispute, 
& the award was null A void ; (2) pltfs. were not 
estopped from relying upon the defect in the 
qualifications of the arbitrators appointed by deft. 


— Jungheim, Hopkins & Co. v . Foukelmann, 
[1909] 2 K. B. 948 ; 78 L. J. K. B. 1132 ; 101 L. T. 
398 ; 25 T. L. R. 819 ; 53 Sol. Jo. 790. 

585. Defendant company’s engineer — Effect of 
amalgamation.] — A railway co. entered into a 
contract, one of t he terms of which was that T., 
“if <fe so long as he shall continue to be the co.’s 
principal engineer,” should be the arbitrator as to 
matters in difference. Afterwards the co. was 
amalgamated by Act of Parliament with another 
railway co. Uisputos having arisen between the 
parties to the contract, T. made two awards as to 
the subject-matter of it : — Held : T. was still the 
proper person to make the awards. - Re Wanbbeck 
By. Co. & Trows dale (183d), L. R. 1 O. P. 269 ; 
12 Jur. N. 8. 740. 

586. Defendant company’s manager.] — XTnless 
the agreement so provides, a co. cannot, appoint 
its own manager as arbitrator. — Jtc Erankenbero 
<te Security Co. (1894), 10 T. L. R. 393. 

Appointment of servant, engineer or surveyor 
of one party.] —See Nos. 360 — 367, ante. 

Arbitrator acquiring interest in subject-matter 
or otherwise becoming biassed — As ground for 
refusing stay.]— Nos. 360 — 368. ante. 

As ground for restraining arbitration.] — 

See Nos. 424, 425, ante . 

— — As ground for granting leave to revoke 

submission.]—-*^ Nos. 515, 517, ante. 

— — As ground for removal of arbitrator.] — See 
Part II., Sect. 2, Sub-sect. 3, post. 

As ground for setting aside award .] — See 

Part IV., Sect. 16, Sub-sect. 2, B., post. 

As defence to proceedings to enforce award.] 

— See Part IV., Sect. 19, Sub-sects. 2, B. (b), 3, B., 
5, E., post. 


Sub-sect. 2.— How Arbitrators may be 

appointed. 

A. Generally. 

587. Appointment by lot.]- -Action to set aside 
award, one of the grounds being that the arbitrator 
was appointed by lot : — Held : if both parties 
agreed to that mode of choosing, they must take 
their chance ; it was not like the case of two .arbi- 
trators choosing/ an umpire . — Re Shaw & Sims 
(1851), 17 L. T. O. 8. 160. 


PART II. SECT. 1, SUB-SECT. 2.— A. 

h. By whom appointment made — 
Mortgagor <f' mortgage must concur. ] 
The words “ opposite party ” in 
Dominion Railway Act (51 Viet, 
c. 29), s. 150, must he read so as to 
include both rntgor. & rntgee., & both 
must concur in the appointment of an 
arbitrator to determine the compensa- 
tion to bo paid for nitgod. land required 
for the railway. — lie Toronto, Hamil- 
ton, & Buffalo Ry. Co. ik. Burke 
(1895), 27 O. II. 690.— -CAN. 

k. How made — Appointment not 

under s al. 1 — The appointment of an 
arbitrator by a corpn. was not under 
seal, but the ct. declined to set aside the 
award on that ground, as the objection, 
if valid, could be taken in any proceeding 
to enforce the award. — Re Harvey & 
PARKDALE (1888), 16 O. H. 372. — 

CAN. 

l. Under Public Health ( Ireland ) 

A /, 1878 (c. 52), s. 217.1 — Re Douglas 
& Belfast Corpn., 11909] 2 I. R. 30. — 

IR. 

m. R. 8'. ()., 1897, c. 285 — 

Bye-law.) By 8. 4 (1) of the above Act 
it was provided that every municipal 
council shall name & appoint by bye- 
law one person to be the engineer & 
arbitrator, etc., & such engineer shall 
continue an officer of such corpn. until 
his appointment is revoked by bye-laws 
(of which he shall have notice) & another 

J. — VOL. II. 


engineer is appointed in hiH stead. 
Beits.' council duly appointed R. such 
engineer, & ho accepted the office. 
Subsequently they without any notice 
to him, & without any bye-laws expressly 
revoking liis appointment, passed a 
bye-law purporting to appoint S. f as 
such engineer, the latter bye-law in no 
way referring to the former or to it. : - 
Held : 8. did not become “ the 

engineer.” — Turtle r. Township 
Euphemia (1K99), 31 O. R. 101. — CAN. 

n. — — Appointment by letter. J By 
Acts of 1902, c. 104, the recompense (<> 
the owner of laud taken for railway 
purposes, etc., was to be fixed by three 
arbitrators, one chosen by the co., 
another by the owner or proprietor, 
where these wore unable to agree, a 
third to be appointed by the two arbi- 
trators tirst nominated. The co.’s 
engineer wrote to M., who had pre- 
viously acted for the co., requesting him 
to ascertain whether the arbitrators 
could get to work, & if so to let them 
know that he (M.) was prepared to 
agree to act, “ & ask them to appoint 
their man, so that you two, if you 
cannot agree to the valuation, may 
select a third.” Acting on the letter 
received, M., in company with pltf.’s 
nominee, met & investigated the 
damages, &, with C., who was appointed 
third arbitrator, signed an award, for 
the amount of which action was 
brought : — Held : the letter in the 


absence of anything in the stat., os to 
how the arbn. was to be conducted, or 
the steps to be taken, previous to 
inquiry, was aH effective as any agree- 
ment, even if such were necessary, tk. 
the co. were bound by it.— M uIhaao v. 
Inverness Ry. & Coal Co. (1905), 
38 N. S. L. R. 80.— CAN. 

o. Form of notice of appointment.) — 

It was objected that defts.’ notice 
appointing their arbitrator was not 
accompanied by a surveyor’s certificate, 
A it was denied that pi If. was entitled to 
any compensation: --Z7eW : (1) as no 

laml was taken, & defts. denied pltf.’s 
right to anything, the certificate was 
unnecessary ; (2) such notice need not 
be under dofts.’ corporate seal. — 
Wilder v. Buffalo & Lake Huron 
Ry. Co. (1865), 24 IJ. O. R. 520. -CAN. 

p. Swearing of arbitrators <•>> ap- 
pointment. | —Arbitrators sworn bofore a 
Judge, commissioner or prothonotary, 
instead of by a justice of tho peace, are 
validly sworn. — G irard v. Ha Ha Bay 
Ry. Co. (1915), Q. R. 47 S. O. 325.— 
CAN. 

q. When made — Not after expiry 
of submission. ] — Arbitrators to be ap- 
pointed under a contract are creatures of 
that, contract & cannot bo called into 
existence after the contract has been 
determined . — Re Higgins, Fielding & 
Wight k Victorian Rys. Cc 
(1885), 11 V. L. R. 140.— AUS. 

D D 
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Sect. 1 . — Appointment of arbitrators umpire: 

B. When one Party makes Default. 

See , noiv, Arbitration Act, 1889, ss. 5 & 6. 

588. At common law — What amounts to refusal 
to nominate — Notice of nomination required.] — 

Declaration on a written agreement (not under 
weal) by pltf. to let land to deft, for two years, & 
by deft, to make satisfaction for damages done to 
tenants by game on their farms, over which he was 
to be at libert y to preserve the game, the amount 
of damage to be settled by two referees, one chosen 
by each party, or by their umpire in case of dis- 
agreement. Averment, that deft, entered & en- 
joyed the exclusive right of shooting during the 
whole term agreed upon. Breach, that although 
within a reasonable time 1ST. was chosen A nomi- 
nated on behalf of pltf. A notice thereof given to 
deft-., who was requested by r>ltf. to give the name 
A address of a referee on his behalf to act with M. 
within ten days, or that in default- M. would assess 
the damage alone, yet deft, did not nor would give 
notice to pltf. of any person chosen or nominated 
on his behall, nor ever made any satisfaction for 
the damage done, that, accordingly, M. assessed 
the damage, A that deft, had not paid any com- 
pensation to pltf. : — H eld : tin* declaration suffi- 
ciently alleged a refusal by deft, to nominate a 
referee. 


Nomination implies notice to the other party ; 
neither party chooses & nominates a referee until 
he informs the other party, who the referee is 
(Lord Denman, C.J.). 

The jury found for deft, on an issue that pltf. 
did not notify to deft, his choice of an arbitrator 
within a reasonable time : — Held : an immaterial 
finding. — Thomas v. Fredricks (1847), 10 Q. B. 
275 ; 16 L. J. Q. B. 393 ; 11 Jur. 942; 116 E. R. 
794. 

Annotation : — Mentd- Knowlman r. Bluett (1874), L. R. 9 

Exoh. 307. 

589. When nomination complete.] — By the 

terms of an agreement, dated May 25, deft, agreed 
to purchase certain growing crops of pltf., the 
price to be paid on June 5, the valuation to 
be made by June 3, by t-wo persons, one named 
by each party by May 31, A in case either 
party neglected or refused to nominate a referee 
within the time appointed, the referee of the 
other party alone to make a final decision : — 
Held : (1) the word “ nominate ” meant not only 
the choice of a referee, but the communication of 
the appointment to the other part y ; (2) an 

appointment by pltf. of a referee on May 31, A 
communication of that appointment to cleft, by 
letter, which reached him on June 1, did not 
entitle pltf. to proceed ex p. within the meaning of 
the agreement. 


PART II. SECT. 1, SUB-SECT. 2.— B. 

588 l. At common law — IV hat amounts 
to refusal to nominate .] — A lease con- 
tained an agreement for renewal upon 
terms to bo fixed by arbitrators, pro- 
vided that if either party refused to 
appoint an arbitrator witliin seven days 
after being required, the other might 
appoint a sole arbitrator, whose award 
should be final. The lessors served upon 
the lessees a notice requiring them to 
appoint an arbitrator. The lessees 
protested against any urbn., but at the 
same time named an arbitrator. The 
loBSors did not accept this as an ap- 
pointment & assumed to appoint a solo 
arbitrator as upon default : — Held ; the 
lessees had made a valid appointment 
of an arbitrator. — Farley v. Sanson 
(1902), 24 C. L. T. 303 ; 7 O. L. R. 639 ; 
1 O. W. R. 738 ; 3 O. W. R. 460.— 
CAN. 

s. What amounts to refusal to 

act.] — Each of the parties agreed to 
name an arbitrator, provided that the 
two, within ton days after the appoint- 
ment of the one last named, should 
appoint an umpire, & that if either 
party Bhould neglect- to appoint an 
arbitrator for tin* space of ten days, 
after being requested so to do, or should 
appoint an arbitrator who should refuse 
or neglect to act os such, then the 
arbitrator of the party making such 
request, should appoint an arbitrator 
on behalf of the other party. Arbi- 
trators were duly appointed. S., tho 
arbitrator of deft., required D., the 
arbitrator of pltf., to join in tho naming 
an umpire, but- D. could not at that 
time intelligently take action. Next 
day D., expressing his readiness to act, 
confirmed a nomination by his partner 
of an umpire : — Held : the facts did 
not establish any refusal or neglect on 
the part of D. to act as arbitrator, such 
as would justify S. in naming an 
arbitrator in his stead. — Direct U. S. 
Cable Co. v. Dominion Telegraph 
Co. of Canada (1883), 8 A. R. 416 ; 
28 Gr. 648.— CAN. 

t. Under statute — 19 &• 20 Viet • 
c. 113, 8. 16.] — After the service of 
notice given by t-he above Act. requiring 
the opposite party to appoint a new 
arbitrator as a condition precedent to 
the appointment of a solo arbitrator, 
seven clear days must elapse upon any 
of which the opposite party may 


appoint- an arbitrator. — IIealy v. 
Hkaly (1866), 17 I. C. L. R. CJ9— IR. 

v. Arbitration ( Scotland ) Act , 1894 

— Dispute within reference.] — A feu- 
charter contained a clauso “ reserving 
the mines, etc., Si liberty to work same 
upon payment of surface damages as 
t-he same should be ascertained by two 
arbiters, one to bo chosen by each 
party, or by an overstnaii to be ap- 
pointed by such arbiters in ease of 
their differing in opinion.” Tlio 
superior having refused to nomi- 
nate an arbiter to ascertain tho sur- 
face damages sustained by tho vassal’s 
feu through subsidence caused by 
the underground mineral workings of 
the superior : — Held : such damages 
foil witliin tho clause, & an arbiter 
accordingly appointed on the vassal’s 
prayer in terms of the above Act.- 
Hallpenny v. Dewar (1898), 35 
Sc. L. R. 696. — SCOT. 

w. Arbitration Act , s. 5 (b).] — 

Disputes having arisen betwoon pltf. & 
deft, under a contract, wliich provided 
for the or bn. of any difference between 
them, pltf. obtained tho consent of B. 
to act as his arbitrator if appointed, & 
without having made any formal 
appointment of B. notified deft, that ho 
had appointed B. ids arbitrator. Deft, 
failed to appoint an arbitrator. There- 
upon pltf. purporting to act under 
s. 8 (b) of the above Act. appointed B. 
sole arbitrator. There was no notifica- 
tion to B. of the specific disputes which 
he was to decide nor any formal accept- 
ance of the office by him. but lie sat & 
made au award : — Held : B. was 
properly appointed. — Cox t>. Johnson 
(1914), 14 £. It. N. S. W. 240.— A US. 

x. Service of notice.] — A 

submission provided for a reference to 
arbitrators, & dofts. failed to appoint an 
arbitrator. PltfR. proceeded to orbn. 
before their own arbitrator after 
serving clefts.* general agent in Mel- 
bourne with a notice to appoint an 
arbitrator under tho above Act. Defts. 
moved to set aside the appointment of 
tho arbitrator : — Held : the appoint- 
ment must be act aside, on the ground 
that the notice required by the above 
Act must be served upon some person in 
New South Wales. — N ew Pinnacle 
Group S. M. Co. v. Luhrio Coal & Ore 
Dressing Appliances Co. (1900), 21 
N. S. W. L. R. 297.— AUS. 


y Rritish V umbia Arbitration 

Act , 1911 ( . 11;. 1 — City of North 
Vancouver r . Jackson (1914), 27 

W. L. R. 456.- CAN. 

z. Arbitration Act, H. S . ()., 

1897 (c. 62), s. 8. — Submission not 

within.) - A submission contained in a 
policy provided “ that, if any difference 
shall arise in the adjustment of a loss, 
the amount to bo paid . . . shall be 
ascertained by t-he arbn. of two dis- 
interested persons, one to be chosen by 
eacli party, &, if tho arbitrators are 
unable to agree, they shall ciioose a 
t-liird, & t-he award of the majority 
shall be sufficient ” : — Held : the sub- 
mission was not, one providing for a 
reference “ to two arbitrators, one to 
bo appoint-ed by each party,” within 
tiie above sect., A, therefore, one party 
having failed, after notice from tho 
other, to appoint an arbitrator, the 
other could not appoint a sole arbi- 
trator . — Re Faulkner, Excelsior Rife 
Insurance Co. v. Emp lover’s Lia- 
bility Assurance Corpn. (1904), 23 
O. L. T. 215 ; 5 O. L. It. 609 ; 2 
O. W. It. 348 ; 3 O. W. K. 391.— CAN. 

a. Reference to three 

arbitrators.] — An agreement provided 
for a reference to throe arbitrators, 
appointed by each party choosing un 
arbitrator & they two a third in case of 
dispute, or a majority of them : — 
Held : the agreement imported that 
the three arbitrators should act from 
the outset, Sc, therefore, the above Act 
providing t-liat a party who has ap- 
pointed an arbitrator may, if the other 
party makes default, appoint that 
arbitrator as sole arbitrator did not 
apply. — Re Sturgeon Falls Electric 
Liuht & Power Co. & Sturgeon Falls 
(1901), 21 G. L. T. 595 ; 2 O. L. R. 
585. —CAN. 

b. Necessity for notice. ] — 
Where a submission provides that the 
reference shall be to two arbitrators 
the above Act gives power to the party 
who lias appointed an arbitrator, if 
the other mukos default, to appoint that 
arbitrator as solo arbitrator ; — Held : 
notice of the appointment of suoh sole 
arbitrator should be given to the party 
in default who, if not notified, is not 
called upon to move against the appoint- 
ment . — Re Sturgeon Falls Electric 
Light & Power Co. Sc Sturgeon Falls 
(1901), 21 C. L.'T. 595 ; 2 O L. R. 585.— 
CAN. 
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The nomination is not complete until the name 
is communicated (Lord Denman, C.J.). — Tew 
(Dew) v . Harris (184=7), 11 Q. B. 7 ; 17 L. J. 
Q. B. 1 ; 10 L. T. O. S. 87 ; 11 Jur. 947 ; 116 E. R. 
376. 

590 . Validity of request to nominate — Neces- 

sity for particularising matters to be arbitrated on.}— 

An agreement between A. <fc B. contained the fol- 
lowing clauses : “In every case of any difference 
between the parties hereto or their representatives, 
whether touching the true intent or construction 
of this agreement or of anything therein expressed, 
or touching anything to be done or omitted in 
pursuance of this agreement, or as to any of the 
incidents or consequences thereof or otherwise 
relating to the premises, the matter in question 
shall be referred to arbn.’* “ Every such reference 
shall be made to two persons, one to be named by 
each x>arty.” “ If either party for fourteen days 
after being requested by the other party to name 
an arbitrator fail so to do, then both arbitrators 
may be named by the party making such request. ” 
Differences having arisen, A. appointed an arbi- 
trator, but B. declined to do so on request, where- 
upon A. appointed a second arbitrator, <te the two 
proceeded to hear <fc dispose of the matter. The 
appointment of the arbitrators purported to be 
made by A. & C. (who was said to be an incum- 
brancer on A.'s presumed interest under the agree- 
ment) severally, the notice was also given by A. 
& <J. : — Held : (1) the appointments by A., since 
they were several, were not vitiated by the simul- 
taneous appointments by ( \ ; (2) it was not neces- 
sary in tin* appointment of the arbitrators to par- 
ticularise the matters to be arbitrated upon ; 
(3) the request to B. to appoint an arbitrator was 
not rendered invalid by its requiring him to notify 
the appointment to the solrs. who had been acting 
for A. throughout the matter, instead of to A. 
himself. - Re IIaddan & Roupell (1861), 9 0. B. 
N. S. 683 ; 112 E. It. 269. 

Under statute — Common Law Procedure Act, 
1854, s. 11 — Valuation not arbitration.] — See Nos. 
51 — 71, ante. 

591 . — — Common Law Procedure Act, 1854, s. 13 
-Reference to three arbitrators.] — The provisions of 

the above sect, that where the reference is to two 
arbitrators, <& one party fails to appoint, the other 
party may appoint his arbitrator to act alone, & 
an award made by such arbitrator shall be binding 
on both parties, do not apply where the reference 
is to three arbitrators, one to be appointed by each 


of the parties thereto & the third to be chosen by 
the two so appointed. — G umm v. Hallett (1872), 
L. R. 14 Eq. 555 ; 41 L. J. Ch. 514 ; 26 L. T. 468. 

Annotation : — Retd. Fraser v. Ehreasperger (1883), 12 

Q. B. D. 310, C. A. 

592. Act of 1889, s. 6 (b) — Appointment of 

sole arbitrator — Industrial & Provident Societies Act, 
1893 (c. 39).]— J., a member of an industrial society, 
nominated his daughter to receive his interest in the 
society, & died on May 19, 1898, without having 
revoked the nomination. Both his widow the 
daughter claimed the amount standing to his credit 
in the books of the society. On Sept. 20 the 
daughter wrote a letter to the society nominating 
an arbitrator & asking the society to name an 
arbitrator to act on their behalf in accordance with 
one of their rules. The society took no notice of 
this application, <te on Oct'. 19 the daughter gave 
notice that the arbitrator named in her former 
hitter had been appointed by her as sole arbitrator 
under the above sub-sect. The society replied that 
they would refuse to be bound by the decision of 
an arbitrator so appointed. On Nov. 1 the sole 
arbitrator gave an ex p. award in favour of the 
daughter. On Nov. 17 a plaint was taken out by 
the daughter in the cty. ct. under the above Act of 
1893, s. 49, «Ss the judge enforced the award in 
favour of the daughter : — * Held .* it was not neces- 
sary to decide whether the Act of 1889 was or was 
not applicable, since the plaint in the cty. ct., as 
the forty days mentioned in the Act of 1893, 
s. 49 (5), had elapsed, might be regarded as an 
application under that sub-sect. — Jessop v. Hud- 
dersfield Industrial Society (1899), 80 L. T. 
598. 

See, generally , Industrial, Provident & 
Similar Societies. 


Sub-sect. 3. -How Umpire may be appointed. 
See, now , Arbitration Act, 1889, ss. 5 & 6, 

A. Generally . 

593. All arbitrators must be present & concur.] — 

Where an umpire is to be appointed by two or 
more arbitrators, they must be all present & concur 
in the apx>ointment. — Eads v. Williams (1854), 
4 De G. M. & G. 674 ; 3 Eq. Rep. 244 ; 24 L. J. Ch. 


PART II. SECT. 1, SUB-SECT. 3.— A. 

o. Iiy whom, appointed — Iiy parties 
or arbitrators.]— Vn dcr a submission by 
lour persons to two arbitrators, “ 6c 
should they not agree, to choose an 
umpire ” : — Held : the umpire should 
have boon appointed by the parties, not 
by the arbitrators. — O’Dougiiehty v. 
FRETWKLL (1853), 11 U. C. It. (55. — 
CAN. 

f. Arbitrators must have autho- 

rity.] — An agreement was entered into 
lor the Hale of Bheop, bearing that the 
stock was to bo taken ovor on valuation 
by two men mutually chosen, who were 
named ; the two referees dilTerod, 6c, 
without the consent of the parties, 
made a devolution on an ovorsman : — 
Held : the devolution by the referees 
on the ovorsman was invalid. — M athe- 
son v. M’Kenzie (1842), 4 Ditnl. (Ct. of 
Sees.) 1472. — SCOT. 

g. What constitutes autho- 

rity .J — A roferenoe in terms of a lease 
to “ two persons of skill to be chosen 
mutually by the parties ” means the 
nomination of one man of skill on each 
side, 6c does not imply in them the 
nomination of an umpire. — Cochrane 
v. GUTHRIE (1861), 23 Duul. (Ct. of Sess.) 

x(ir». — scot. 


h. — - 1 Yhe.rc arbitrators have no 
express power. J — Wliero a reference 
does not fairly prohibit the appointment 
of an umpire, arbitrators may appoint 
one, though the reference provides that 
the award of the namod arbitrators 
should be linal— tie Bailey 6c Hart 
(1883), 9 V. L. R. 311.— A US. 

k. IIow apjjointmenl made — Judi- 
cial act — Free judgment necessary.]— A 
reference was to two arbitrators with 
power to appoint an umpire, who was 
to make an award if the two disagreed : 
— Held : the parties were entitled to the 
free judgment of the two arbitrators in 
the appointment of the umpire. — He 
Lawson v. Hutchinson (1872), 19 
84.— CAN. 

l. Cannot be delegated.] — 
The naming by arbitrators of an umpire 
is a judicial act, which cannot legally 
be performed by the partners of oue of 
the arbitrators, & his subsequent con- 
firmation thereof is ineffectual. — Direct 
Cable Co. v. Dominion Telegraph Co. 
of Canada (1883), 8 A. It. 41 ; 28 Gr. 
(548.— CAN. 

m. -.j-«A contract 

provided that disputes were to be 
referred to the arbn. of two merchants, 
& that, should they be unable to agree, 


thoy should appoint an umpire. The 
arbitrators disagreed, & roferred the 
case to the Bombay Chamber of Com- 
merce, who appointed an umpire : — * 
Held : the appointment was invalid, as 
the arbitrators could not delegate the 
power of appointment conferred on 
them. —Smith v. Luihia Ghella Damo- 
DAR (1892), I. L. R. 17 Bom. 129. — 
IND. 

n. Whether writing necessary. ] 

--The appointment of an umpire need 
not be in writing, if the reference does 
not in terms require it. — Ray v. 
Durand (1850), 1 P. R. 27. — CAN. 

o. .] — ^ devolution on 

an ovorsman in a reference between 
incoming 6c outgoing tenants can only 
be made in writing signed by the 
arbiters.— Frederick v. Cunningham 
& Maitland (18(55), 37 Sc. Jur. 5(53. — 
SCOT. 

p. .J — Where an overs- 

man was appointed by arbiters under a 
written agreement: — Held: a written 
minute of devolution was not necessary 
for validity of the award. — Dick v. 
Inglis (1907), 15 S. L. T. 015. SCOT. 

q. When appointment made — . I Iter 
invalid award /tied by arbitrators.] — An 

D D 2 
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Sect. 1 . — Appointment of arbitrators & umpire : 
Sub-sect. 8, A. cfc B.\ 

531 ; 24 L. T. O. S. 162 ; 1 Jur. N. S. 193 : 3 W. H. 
9S ; 43 E. R. G71, L. C. 

Annotations : — Mentd. Whitmore r. Smith (I860), 5 H. & N. 
824 ; Barclay v. Messenger (1874), 4.4 L. J. Ch. 449 ; 
Bottomley v. Ambler (1877), 38 L. T. 545, C\ A. ; Levy t>. 
Stogdon, (1898) 1 Ch. 478. 

504. Arbitrators signing at different times 

not in each other’s presence.] — By deed all matters 
in difference were submitted to the award of A. 
& B., or such third person as they should appoint as 
umpire, by writing under their hands, to be in- 
domed on the submission. The submission, with 
a memorandum signed by A. A B. on it, appointing 
C. umpire, was made a rule of ct-., & a rule nisi for 
an attachment for not fulfilling an award of C., 
which was regular on the face of it , was obtained. 
By affidavits it was made to appear that A. A B. 
did not sign the memorandum appointing (\ at the 
same time, or in each other’s presence. On these 
affidavits the ct. discharged the rule. — Lord v. 
Lord (1855). 5 E. A B. 404 ; 26 L. J. Q. B. 34 ; 
1 Jur. N. 18. 893 ; 3 W. R. 553 ; 119 E. K. 531. 

Annotations : — Distd. He Hopper (18C7), L. H. 2 Q. B. 367. 
Mentd. Aiming v. Hartley (1858), 27 L. J. Ex. 145. 

595. One arbitrator acquiescing with reluct- 

ance in appointment by other arbitrator.] — The 

ct. refused to set aside an award, on the ground 
that the umpire, by whom it was made, had been 
nominated by one of two arbitrators, under a 
claim of right to appoint; him, where it appeared 
that the oilier had, though with some reluctance 
A for the sake of peace, acquiesced in such nomi- 
nation.— He V ini com be A’ Morgan (1841), 10 L. J. 
Q. B. 128. 

596. Judicial act — Meeting necessary — 

Separate signatures permissible.} — The appoint- 
ment- of an umpire by the arbitrators is a judicial 
act, A they must meet for this purpose ; but the 
signing of the appointment is not a judicial act A 
can be done separately. It is merely the record of 
that which they have already done in the judicial 
exercise of their functions .* — Be IIoppkr (1867), 
L. It. 2 Q. B. 367 ; 8 B. A 8. 100 ; 36 L. J. Q. B. 
97 ; 15 W. R. 443 ; sub nom. Wrightson v. 
Hopper, 15 L. T. 666 ; 31 J. P. 182. 

Aniwtations : — Mentd. Moseley v. Simpson (1873), L. R. 
16 Eg. 226 ; Tumor v. Goulden (1873), L. R. 9 O. P. 57 ; 
He Dawdy (1885), 15 Q. B. D. 426, C. A. ; He Hammond 
& Waterton (1890), 62 L. T. 808. 

597. Objection of party after appointment of 
umpire.] — After the time was out for moving to 
set aside an award made a rule of ct., the ct. 
granted an attachment for non-performance of it 
A would not drive pltf. to his action on the sub- 
mission-bond on an affidavit- disclosing that the 
arbitrators, after having appointed one umpire 
who refused to act , appointed another who accepted 
the authority, but- that deft, afterwards, & before 
the umpire had proceeded, having objected to his 
appointment , because of partiality, the arbitrators 


acceded to the objection, & each proposed another, 
but could not agree on the person to be substituted, 
& did not in fact substitute? any other, though the 
respective attomies agreed on a third person, in 
consequence of w T hich the umpire objected to was 
called on by pltf.’s attorney to proceed, & made 
his award w ithin time. 

Here the arbitrators had executed their authority 
by an effectual appointment of an umpire, who 
accepted A acted upon the authority so conferred 
on him : the consent or dissent of the parties them- 
selves afterwards to such appointment signifies 
nothing (Lord Ellenborough, O.J.). — Oliver v. 
Codlings (1809), 11 East, 367 ; 103 E. R. 1045. 

598. No stamp required.] — The appointment of 
an umpire made in writing by two arbitrators 
requires no stamp. — Routledge v. Thornton 
(1812), 4 Taunt. 704 ; 128 E. R. 507. 

B. Appointment by Lot. 

599. Appointment by lot.] — On an arbn. the 

arbitrators chose the umpire by lot, A he made his 
award. The aw ard was set aside, as it was a dis- 
trusting of Hod’s Providence to leave matters to 
chance. — Harris v. Mitchell (1704), 2 Vem. 485 ; 
23 E. R, 911. 

Annotations : — Apld. Hewitt r. Penny (1753), Suy. 99. 

Distd. Neale r. Ledger (1812), 16 East, 51. Refd. He 

Cassell (1829), 9 B. & C. 624. 

600. Deciding by lot which of two arbitrators 
should appoint umpire.] — An award was set aside 
because the arbitrators, instead of choosing an 
umpire as they were empowered to do, had tossed 
up who should name one, the award being made 
by the umpire so chosen. — Hewitt v. Penny 
(1753), Say. 99 ; 96 E. R, 816. 

Annotation : — Distd. Neale v. Ledger (1812), 16 East, 51. 

601. .} — Two arbitrators were to choose an 

umpire, A each arbitrator named a person to whom 
the other objected, A they afterwards agreed to 
decide by lot w hich should name the umpire, A 
thereupon the party who won named the person 
to whom the other had previously objected : — 
Held : the award made by such umpire w as bad. — 
Wells v. Cooke (1818), 2 B. A Aid. 218 ; 106 
E. R. 347. 

Annotations : — Folld. He Cassell (1829), 9 B. & O. 624. Refd. 

Young v. Miller (1824), 3 B. & C. 407- 

602. .] — A cause was referred to two arbi- 
trators specially named, together with a third, to 
he chosen by them, A the award of any two w as 
to be binding. They agreed that each should 
name one person, A that the right of selecting one 
of those so named should he determined by lot - 
Held : this mode of appointing the third arbitrator 
was bad, A a sufficient- ground for selling aside the 
award. — Young v. Miller (1824), 3 B. A 0. 407 ; 
5 Dow. A Ry. K. B. 263 ; 3 L. J. O. 8. K. B. 54 ; 
107 E. R. 784. 

603. Each arbitrator nominating person — Selec- 
tion by lot — Nominees known to both parties.]— 


ugrecnicnt was entered into for the 
appointment of two arbitrators with 
power to select, a third, who should act 
with them in matters of difference only. 
The arbitrators first appointed made an 
award which failed to comply with the 
submission : — Held : a difference be- 
tween the arbitrators arising after the 
filing of the award waB not a difference 
within the meaning of the submission 
which justified the calling in of the third 
arbitrator. — H aix v. Queen Insurance 
C o. (1906), 39 N. S. L. R. 296.— CAN. 

r. Proof of appointment — Question 
of fact.] The question as to whether 
one of the arbitrators has agreed to the 
appointment of a particular umpire is a 
question of fact, & the trial judge’s 


decision on the same is final. — Kkdy v. 
Davison (1901), 34 N. S. L. R. 233.— 

CAN. 

s. — — Where appointment verbal.] — 
A submission was to K. & M., & such 
person as they should appoint. The 
affidavits were contradictory as to the 
fact of a verbal appointment of C., A 
there was no appointment in writing 
proved, but It was sworn that, he was 
chosen by deft., as one of two proposed 
by pltf., & that he sat with the others 
& voted in deft.’s presence without 
objection. The ct. refused to interfere 
against an award by C. & K. — Obborne 
v. Wright (1864), 12 U. C. R. 65.— 
CAN. 

t. Parol proof inadmissible. ] 


Parol proof of the appointment of an 
oversman in a reference is incompetent. 
— Frederick v. Maitland & Cun- 
ningham (1865), 3 Macph. (Ct. of Sobs.) 
1069.— SCOT. 

PART II. SECT. 1, SUB-SECT. 3. — B. 

603 i. Each arbitrator nominating per* 
son — Selection by lot — Nominees known 
to both parties . }— Two arbiters, who had 
power to appoint an oversman, differed 
as to which of two persons equally 
eligible should be nominated ; even- 
tually they selected one by lot : — Held : 
the appointment was valid. — S mith r. 
Liverpool & London & Globe Insur- 
ance Co. (1887), 14 R. (Ct. of Sees.) 
931.— SCOT. 
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Two arbitrators were to choose a third, & the award 
was to be made by the three or any two of them, Ac 
each of the arbitrators proposed to the other a 
third, who was admitted to be a fit person. Not 
being able to agree which of the two proposed 
should be selected, they agreed to decide the 
choice by lot : — Held : this was within their 
authority, Ac an award made by such third arbi- 
trator in conjunction with the one by whom he 
had been originally proposed could not bo im- 
peached on that account.— Neale v. Ledger 
(1812), 16 East, 51 ; 101 E. R. 1008. 

Annotations : — Distd. Young v. Miller (1821), 3 B. <Sc C. 407. 
N.F. lie Cassell (1820), 0 B. & C. 021. Consd. European 
& American Steam Shipping Co. v. Crosskey (1800), 8 
C. B. N. S. 397. Folld. Re Hopper (1807), L. R. 2 
Q. B. 307. Distd. Pescod v. IVscod (1887), 58 L. T. 70. 

604. — — • — — -.] — A submission was made 

to two arbitrators, & to such third person as they 
should appoint, the award to be made by any two 
of the three. The two arbitrators met for the 
purpose of appointing a third, Ac not being able to 
concur in such appointment, it was agreed between 
them that each of them should name two, Ac that 
the names of the four should be put- into a hat/, Ac 
that the name drawn should be the third arbi- 
trator ; & the arbitrator was so appointed. The 
award was made by one of the arbitrators origi- 
nally named, Ac the person so appointed by the two : 
— Held : the appointment of the third arbitrator 
was bad, inasmuch as the choice of the third ought 
to have been the act of the will Ac judgment, of the 
two, Ac matter of choice, not- of chance. 

It is a general rule that, the appointment, of the 
third person must be the act. of the will Ac. judgment 
of the, other two : it. must be matter of choice Ac 
not of chance, unless the parties consent fo or 
acquiesce in some other mode (Lord Tenterpen, 
C.J.). — He Cassell (1826), 9 B. Ac <•. 621 ; 1 Man. 
Ac Uy. K. B. 555 ; 7 L. .1. O. S. K. B. 229 ; 109 
E. R. 222. 

Annotations : - Expld. Ford v. Jones (1832), 3 IJ. & Ad. 218. 
Consd. lie Tunno & Bird (1833). 5 B. & Ad. 188 ; lie 
Hodson & Drowry (1839), 7 Dowl. 509. Apld. European Ac 
American Steam Shipping Co. r. Cross key (18(50), 8 

C. B. N. S. 397. Distd. Re Hopper (18(57). L. R. 2 
g. B. 367. 

605. - - .J — Where a. cause is re- 

ferred to t wo arbitrators, Ac their umpire iri case 
of dispute, Ac it- is afterwards agreed to appoint an 
umpire, such appointment- must in no ease he* 
decided by chance. 

Where each of two arbitrators had. named a 
person to be umpire, Ac. neither was disapproved of, 
Ac it was t hereupon proposed that the final choice 
should be determined by lot, which was accordingly 
done in the presence Ac with the concurrence of the 
arbitrat ors Ac part ies : — Held : an award made by 
the umpire so chosen must he set aside. — Ford r. 
Jones (1822), 2 lb A: Ad. 218 1 L. .T. K. B. KM 

110 E. R. 92. 

Amottations : — Consd. lie Tunno A Bird (1833), 5 B. <vc Ad. 
488 ; lie Hodson A Drowry (1839), 7 Dowl. 569. Reid. 
lie Jamieson & Binns & Dean (1836), 4 Ad. & El. 945 : 
Re Hopper, Barningham A Wrightson (1867), 36 L. J. 
Q. B. 97. 

606. --.] — An award was made by 
an umpire, who had been selected by each arbi- 
trator naming one person, Ac then tossing up, which 
should be the umpire -Semble : if both were 
properly qualified, this was not a ground for setting 
aside the award . — lie Lancaster Ac Topping 
(1846), 7 L. T. O. S. 139. 

607. — .] — Each of two arbitrators 

selected a person to act as umpire, Ac, while both 
agreeing that either person so selected would be 
fit Ac proper person to act as umpire, were yet 
unable to agree upon the choice of either, Ac there- 
upon appointed one of such persons by lot to be 
umpire : — Held : a good appointment. — M organ 


v. Bolt (Boult) (1863), 1 New Rop. 271 ; 11 W. R. 
265. 

Annotation : — Retd. Re Hoppor (1867), L. R. 2 Q. B. 367. 

608. .] — Valuers had power to 

appoint an umpire. Each valuer nominated a 
person to act. as umpire, but neither would agree 
to the one so nominat ed by the other. They both 
agreed that the persons nominated were fit Ac 
propel* persons to act as umpire. It. was then 
agreed that the names should be put. on pieces of 
paper with numbers to them, Ac one piece should 
be drawn Ac the person whose number was on that 
paper should act. as umpire. This was done : — 
Held : this was not an illegal mode, of choosing the 
umpire. — Re Hopper (1867), L. R. 2 Q. B. 367 : 8 
B. Ac S. 100 ; 36 L. J. Q. B. 97 ; 15 W. R. 443 ; 
sub nom. Wrighthon v. Hopper, 15 L. T. 566 ; 31 

J. P. 182. 

A nnotations Mentd. Moseley r. Simpson (1873), L. R. 16 

Eq. 220 ; Turner i\ Gouhlen (1873), L. R. 9 f). P. 57 ; 

Re Dawdy (1885), 15 Q. B. D. 426, (3. A. : Re Hammond & 

Waterton (1890), 62 L. T. 80S. 

609. Nominee of one not known to 

other.] — A submission was made to two arbitrator’s, 
who were (in the event of t.heir not being able to 
agree) to appoint a third person as umpire ; they 
could not agree, Ac they met for the purpose of 
appointing the umpire. " Each proposed a person 
for the duty, but. only one of the two proposed was 
known to both the arbitrators, the other being only 
known to his proposer, who said that he possessed 
t he qualifications necessary for the duty. Upon 
this the two names were put into a hat, with the 
understanding that the one drawn out should be 
appointed, Ac the name of the one not known to 
both the arbitrators was drawn, Ac lu* proceeded 
with his dut ies : — Held : the appointment was bad, 
it 1 laving been made by lot. Ac the party so ap- 
pointed not being known to both the arbitrators. — 

Ac American 8.S. Co., Ltd. i\ Orosskey 
(1860), 8 O. B. N. S. 397; 29 L. J . O. I\ 155; 6 
.fur. N. S. 896; 111 E. R. 1219; sub nmn Re Wolf 
A c C rossi. ey Ac European Ac American R.S. Co., 
Ltd., J L. T. 373 ; 8 W. R, 236. 

Annotations : — Expld. Morgan ?*. Boult (1863), 11 W. R. 

265. Reid. Re Hoppvr (1867). L. R. 2 Q. B. 367. Mentd. 

Willesford r. Watsou (1871). L. H. It Ei|. 572. 

610. Nominee of neither party known 

to other.] In an action for dissolution of part- 
nership the matters in difference were referred to 
arbn., Ac two arbitrators were appointed. The two 
arbitrators met at- a hotel to appoint, an umpire, Ac 
each nominated a man unknown to the other. 
They put the two names into a hat, Ac directed the 
waiter to draw one out, & the lot fell upon the 
person nominated by plt-tVs umpire. On motion 
on behalf of deft.: -Held: the arbitrators not 
knowing whether the persons respectively nomi- 
nated by each other were fit to act as umpire, the 
appointment was bad. — P escod r. Pescod (1887), 
58 L. T. 76 ; 4 T. L. R. 193. 

611. Where appointment has been by lot — Effect 
of consent of parties.l— An umpire may be ap- 
pointed by lot with t he assent of the parties. Such 
assent sufficient ly appears by each party presenting 
three names, from which that of the umpire is to 
be drawn, or by the parties signing the memo- 
randum by which the person whose name is drawn 
is appointed umpire.-— Re Tunno Ac Bird (1833), 
5 B. Ac Ad. 488 ; 2 Nev. Ac M. K. B. 328 ; 3 L. J. 

K. B. 5; 110 E. R. 870. 

Annotations : — Expld. Re Jamieson &. Binns (1836), 4 Ad. & 

El. 945 ; Re Greenwood & Titterington (1839), 9 Ad. Ac El. 

699. Apld. James v, Attwood (1839), 7 Scott, 841. Reid. 

Re. Hodson & Drewy (1839), 7 Dowl. 569 ; Re Hopper, 

Barningham & Wright son (1867), 36 L. J. Q. B. 97. 

612. No consent without knowledge.] 

-Where arbitrators have decided the choice of 
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Sect. 1 . — Appointment of arbitrators iimpire : 

Sub-sect . 3, B . ; sub-sects . 4, 5 cfc 6 , 

an umpire by tossing up, acquiescence of the par- 
ties, subsequently to the choice A before the 
reference is proceeded in, does not render the 
appointment valid unless the parties acquiescing 
have knowledge of all the circumstances under 
which the choice was made. 

Where one of two arbitrators objected to S. as 
umpire, A afterwards the two arbitrators tossed 
up, A the other arbitrator won A named 8., A the 
attorney of one of the parties, knowing that the 
arbitrator had tossed up, but not knowing that 
one of them had objected to 8., proceeded in the 
reference Held : the irregularity was not cured, 
though the ground of the arbitrator’s objection 
to 8. was negatived by affidavit. — lie Jamieson A 
Binns A Dean (1830), 4 Ad. A El. 945 ; 2 Har. A 
W. 35 ; 5 L. J. K. B. 187 ; 111 E. R. 1039. 

Annotations: — Expld. Hodson v. Drewry (1838), 1 Will. 

Woll. & n. .540 ; European S.S. Co. r. Crosskey (I860), 

8 0. B. N. S. 397. 

013. .] - Where arbitrators are 

empowered to choose an umpire A, having differed 
in their nominations, make the appointment by 
lot, A then inform the litigating parties “ that they 
have mutually chosen ” A. to be umpire, A the 
parties thereupon assent to the choice, neither 
party is bound by such acquiescence if given in 
ignorance of the real state of facts. An award was 
set aside on motion, it appearing by the affidavits 
that a communication was made as above, A the 
choice assented to, but it not appearing whether 
the parties assenting (A one of whom now' objected) 
knew, at- the time of such assent, how the appoint- 
ment had taken place. — Re (1 keen wood A Titter- 
INGTON (1839), 9 Ad. & El. 099 ; 1 Per. & Dav. 401 ; 
2 Will. Woll. k II. 83 ; 8 L. J. Q. B. 182 ; 2 J. V. 
Til ; 112 E. It. 1377. 

014. Waiver of objection by agent.; An 

agent appointed to represent a party on a reference 
to arbn., A to conduct the* reference on his behalf, 
though not an attorney, has authority to bind his 
principal by waiving an objection to an improper 
appointment of an umpire* by lot . — Re Backhouse 
A Taylor (1851), 2 L. M. A J\ 70 ; 20 L. J. Q. B. 
233 ; 16 L. T. O. S. 373 ; sub nom. Taylor v. 
Backhouse, 15 Jur. 86. 

015. Consent of attorneys’ clerks — Attend- 

ance of parties without knowledge.] — Where the 
appointment of an umpire by lot was consented to 
by the attorneys’ clerks, but not by the attorneys 
themselves or their clients : — Held : the* appoint- 
ment was bad, although tiie parties, in ignorance 
of the mode of appointment, had attended before 
the umpire.- — Re Hodson (Hodgson) A Drewry 
(1838), 7 l)owl. 569 ; 1 Will. Woll. A II. 510 ; 2 
J. P. 742 ; 2 Jur. 1088. 

Annotation : — Refd. lie Greenwood (1839), 2 Will. Woll. A II. 

83. 

010, Failure of solicitor 6c son of party to 

object — After knowledge of mode of appointment.] 

— Where two arbitrators disagre*ed A chose an 
umpire by lot , A the soli*., A also the son of one of 
the parties, were* informed of the selection A made 
no objection : — Held : this w*as sutlicient assent t<o 
hind the principal. — W ilson v. Blyth A Tyne 


By. Co. (1863), 2 New Rep. 182 ; sub nom . Re 
Blyth & Tyne By. Co. & Wilson, 11 W. B. 705. 

617. Agreement to choose umpire by lot — Umpire 
must be chosen by lot.]— Where arbitrators have 
agreed to choose an umpire by lot, they are bound 
by such agreement A cannot afterwards adopt a 
different course. Hence an award made by an 
arbitrator not chosen by lot was set aside. — Oates 
v. Moore (1847), 2 New' Pract. Cas. 317 ; 9 L. T. 
O. 8. 176. 

Sub-sect. 4. — Appointment of Third 

Arbitrator. 

See , also, No. 627, post . 

618. Time for appointment.] — An objection to 
an award, that a third arbitrator w as not appointed 
until after the tw T o arbitrators appointed by the 
parties had disagreed, can only prevail when the 
submission in terms required the third arbitrator 
to be appointed before the others proceeded with 
the intended arbn. ; it cannot prevail whore the 
dispute was referred to tw o arbitrators who alone 
could have made an aw ard, A it was only in case 
of necessity arising, in consequence of their not 
being able to agree, that they were to appoint a 
third arbitrator. — Re Kitts A Murray, Wiles A 
Son, Ltd. A Cater A Co., Ltd., [1917] W. N. 4. 


Sub-sect. 5.- Appointment of Arbitrator in 
succession to Original Nominee. 

619. Time for appointment- Failure of original 
nominee to make award promptly.]— A local stat. 
directed an arbitrator to make an award assessing 
to the rent-charge within six months of the passing 
of the Act. By the same Act certain inclosure 
comrs. wore appointed to divide A allot certain 
commonable lands. No time was tlxed for this to 
be done, but it was impossible for the arbitrator to 
make his aw art! until they had completed their 
duties. In default of the award being made within 
six months, the Bishop of Oxford had power to 
appoint another arbitrator. The inciosure comrs. 
not having completed their duties within the six 
months, the arbitrator named did not make his 
aw T ard until after that time. Pltf. at lirst sub- 
mitted A acquiesced therein, but/ subsequently 
applied to the Bishop, who appointed a second 
arbitrator, by whom an aw r ard was made. In debt 
upon this last award Held : the mere lapse of 
time was a neglect within the meaning of the Act, 
A the second arbitrator was rightly appointed. — 
Willoughby v. Willoughby (1847), 9 Q. B. 923 ; 
16 L. J. Q. B. 251 ; 8 L. T. O. 8. 470 ; 11 J. 1\ 581 ; 
11 Jur. 902; 1 15 E. R. 1529. 


Sub-sect. 6. — Appointment of Arbitrators or 
Umpire by the Court. 

A . Under Common Law Procedure Act , 1854 

(c. 125), s. 12. 

620. Arbitration begun before Act — Limits of 
application of special Act.] — Held: the above sect. 


PART II. SECT. 1, SUB-SECT. 4. 

a. Manner of appointment — Stipu- 
lated manner must be fat bared .] — The 
provisions in reference to the appoint- 
ment of a third arbitrator must be 
strictly followed. Where, therefore, a 
submission provided that the third 
arbitrator should he appointed by 
writing indorsed thereon under the 
hands of the arbitrators therein named, 
& the appointment was not so in- 
dorsed : Held : the award was invalid. 


-Bryce v . Loutit (1893), 21 A. R. 100. 
—CAN. 

b. If riling u n necessary. ] 

Pltfs. appointed C. to be their arbitrator, 
& defts. appointed B. Pltfs. claimed a 
declaration that D., who was alleged 
to have been agreed upon by C. & B. as 
the third arbitrator, w r as not. duly ap- 
pointed, & an injunction to prevent him 
from acting, because ( inter alia) the 
appointment was not made in writing ; — 
Jleld : in the absence of anything to 


require the appointment of the third 
arbitrator to be made in writing, the 
appointment might be made by parol. — 
Kedy v. Davison (1901), 34 N. 8. L. It. 
233.— CAN. 

c. By whom appointment made — 
Arbitrators properly appointed.] — The 
appointment of a third arbitrator ap- 
pointed by two arbitrators, one of whom 
is not. legally appointed, is also void. — 
He Turnbull & Pipestone (1915), 31 
W. L. R. 595 ; 8 W. W. R. 982.— CAN. 
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authorised the ct. to appoint an umpire in an arbn. 
commenced before the passing of the Act. 

Where, by a special Act, certain matters not 
connected with railways were referred to arbn. in 
the manner provided by Cos. Clauses Consolidation 
Act, 1845 (c. 16) : — Held: that as the arbn. clauses 
of the Act of 1845 only applied to cases where a 
railway co. was one party to the arbn.. an umpire 
might be appointed under C. L. P. Act, 1854.-- 
Re Loro & Co. of Copper Miners in Eng- 
land (1854), 1 K. & J. 00 ; 3 Eq. Rep. 107 ; 24 
L. .T. Ch. 145 ; 24 L. T. O. S. 120 ; 3 W. R. 86 ; 
3 C. L. R. 37 ; 60 E. R. 382. 

Annotations : — Distd. Collins v. Collins (1858), 28 Beav, HOG. 
Folld. Re Anglo -Italian Bank & do lionaz (18G7), L. II. 2 
Q. H. 452. Consd. Do Ko.suz v. Anglo-Italian Bank (18G9), 
L. It. 4 Q. B. 4(12. Folld. Rc Metropolitan Building Act, 
Kx p. MoBrydc (1876), 4 Ch. D. 200. 

621. No suit or arbitration pending.] — -Semble : 
the ct. or a judge has no power to appoint an arbi- 
trator under a clause in an agreement to refer all 
matters in dispute to arbn., where there is no suit 
or arbn. actually pending . — Re Cox & IIopoood 
(1858), 31 L. T. O. S. 217 ; 6 W. R. 664. 

622. Effect of application of Companies Act, 1862 
(c. 89), s. 131. ]- -A dispute as to the price to be paid 
for bis shares having arisen between a shareholder & 
a co., not a railway co., k the arbitrators 1 laving 
neglected to appoint/ an umpire : -Held : the case 
was within C. L. P. Act, 1854, s. 12, k a judge 
would appoint an umpire under that sect. -Re 
Anglo-Italian Bank, Ltd. & de Rosaz (1867). 
L. R. 2 Q. B. 452. 

Annotation Folld. Do Kokhx v. Anglo-ltalian Bank (1869)* 
h. R. 4 Q. B. 4G2. 

623. Joint effect of provisions in company’s 
articles -In Companies Clauses Consolidation Act, 
1845 (c. 16), & Common Law Procedure Act, 1854, 
s. 12.] —Declaration that defts. were a banking co. in- 
corporated under Cos. Act, 1862 (c. 89) ; that a reso- 
lut ion was passed for the winding up of the co. <fe the 
transfer of the business to another co. ; that pltf. 
was a shareholder in the lirst co. & expressed a 
dissent in writing as required by s. 161 of the Act 
of 1862, \ T required the liquidators either to abstain 
from carrying the resolution into effect or to pur- 
chase his interest ; that by the articles of assocn., 
in the event of any difference arising between the 
co. vSc any of the shareholders, such difference w as 
to be referred to two arbitrators, one of the. arbi- 
trators to be named by each party, k the arbi- 
trators to appoint an umpire, & if they did not do 
so within fourteen days an umpire might be 
appointed by a judge under C. L. P. Act, 1854; 
that the dispute relating to the settling of the price 
of pltf.’s shares was referred to two arbitrators ; 
that they did not appoint an umpire; that an 
umpire was appointed by a judge ; that the arbi- 
trators did not agree ; that the umpire duly made 
his award adjudging the price to be paid for the 
purchase of pltf.’s interest at £2,100, which sum he 
directed to be paid to pltf., k further directed that 
delta, should pay to pltf. his costs of the reference 
At award, k that defts. did not pay the money : — 
Held : the judge had power to appoint an umpire 
under the articles of assocn., or under Cos. Clauses 
Consolidation Act, 1845, supplemented by C. L. P. 
Act, 1854. — De Rosaz v. Anglo-Italian Bank 
Ltd. (1869), L. R. 4 Q. B. 462 ; 10 B. k S. 354 ; 
38 L. J. Q. B. 161 ; 17 W. R. 724. 

Annotation : — Mentd. Barlng-Gould i\ Sharpington, Pick & 
Shovel Syndicate (1898), 07 L. ,1. Ch. 622. 

624. Refusal of arbitrators under Metropolitan 
Building Act, 1855, to nominate umpire.]— Sur- 
veyors nominated under the above Act to settle 
differences in dispute between a building owner & 
an adjoining owner as to the erection of a party 
wall having refused to appoint an umpire, the ct. 


appointed an umpire under C. L. P. Act, 1854, 
notwithstanding that an action was pending to 
settle the right of one of the parties to an ancient 
light in the party wall . — -Re Metropolitan Build- 
ing Act, Ex p. McBryde (1876), 4 Ch. D. 200 ; 
46 L. J. Ch. 153 ; 35 L. T. 543. 

Valuations not arbitrations — No power to appoint 
umpire.] — See Nos. 51 — 71, ante. 

625. Valuation involving arbitration — Death of 
valuer— Neglect to appoint umpire.] — The validity 
of a not/ice to dissolve a partnership being disputed, 
it was agreed that, in order to avoid litigation, one 
of the partners should retire, & that the value of 
his interest in the business, k 1/he question of 
notice (if raised), should be decided by two valuers 
named in the agreement, or their umpire. One of 
the valuer’s died before the valuation was made, 
Ac his successor neglected to join with the surviving 
valuer in appointing an umpire : — Held : since 
the validity of the notice to dissolve the partner- 
ship was in dispute, the ct. ought to appoint an 
umpire . — Rc Evans, Davies k Caddiok (1870), 
22 L. T. 507; IS W. R. 723. 

See, also , Partnership. 

626. Effect of Railway Companies Arbitration 
Act, 1859 (c. 59).] — By an agreement between two 
telegraph cos., whose submarine lines were not 
then constructed, for the exclusive working of 
their undertakings in unison for twenty years, & 
for payments each to the other of a proportion of 
their gross receipts iri manner thereinafter men- 
tioned, it was arranged {inter alia) that either party 
might, after five years, claim to have the agreement 
or any of the provisions thereof modified in matters 
of detail by arbn. In case the parties should not 
agree upon a sole arbitrator the matter was to be 
referred to a sole arbitrator to be appointed in 
accordance with the above Act of 1859, & the pro- 
visions of that Act were to apply to every reference 
to arbn. under the agreement, & as if the parties to 
the reference were railway cos. : — Held : a master’s 
order appointing an arbitrator under 0. L. P. Act, 
1854, s. 12, was within the jurisdiction of the ct. 
given by that sect. — Re Brazilian Submarine 
Telegraph Co., Ltd. k Western k Brazilian 
Telegraph (Jo., Ltd. (1880), 42 L. T. 234. 

4 

B. Under Arbitration Act , 1889 (c. 49), s. 5. 

Arbitration Act, 1889, s. 5. In any of the 
following cases : — 

(a) Where a submission provides that the reference 

shall be to a single arbitrator , tt* all the 
parties do not after differences have arisen 
concur in the appointment of an arbitrator : 

(b) If an appointed arbitrator refuses to act , or is 

incapable of acting, or dies, ct- the submission 
docs not show that it was intended that the 
vacancy should not hr supplied , the parties 
do not supply the vacancy : 

(c) Where the parties or two arbitrators are at 

liberty to appoint an umpire or third arbi - 
trator do not appoint him : 

(d) Where an appointed umpire or third arbitrator 

refuses to act , or is incapable of acting , or 
dies , <*• the submission does not show that 
it teas intended that the vacancy should not 
be supplied , <€• the parties or arbitrators do 
not supply the vacancy : 

any party may serve the other parties or the arbi- 
trators , as the ease may be, with a : written notice 
to appoint an arbitrator , umpire , or third arbi- 
trator. 

if the appointment is not made within seven 
clear days after the service of the notice , the court or 
a judge may , on application by the party who gave 
the notice , a/>point an arbitrator, umpire, or third 
arbitrator , who shall have the like powers to act in 



408 


Arbitration. 


Sect. 1 . — Appointment of arbitrators & umpire : 
Sub-sect. 6.J9. & C. Sect. 2 : sub- sect . 1.] 

the reference & make an award as if he had been 
appointed by consent of all parlies. 

627. Reference to three arbitrators — Refusal to 

appoint — Court cannot appoint.] — Where an agree- 
ment to refer disputes to arbn. provides for a 
reference to three arbitrators, one to be appointed 
by each party, A the third by the two so appointed, 
& one party refuses to appoint an arbitrator, the 
ct. has no power, either under or apart from the 
above Act, to order him so to do. —Be Smith A 
Service & Nelson A Sons (1800), 25 Q. B. 1). 545 ; 
50 L. .7. Q. B. 533 ; 03 R. T. 775 39 W. It. 117 

6 T. R. JR 434 : 0 Asp. M. R. V. 555, 0. A. 

Annotations : — Expld. Manchester Ship Canal Co. v. Pearson, 
11900) 2 Q. B. 000. Consd. Den of Airlie S.S. Co. v. Mitsui 
British OH & Cake Mills (1912), 100 L. T. 451, C. A. 
Mentd. United Kingdom Mutual S.S. Assec. Assocn. v. 
Houst on, 11396] 1 Q. 1L 207 ; l>olcman v. Ossett Corpn., 
11912J 3 IC. B. 257, C. A. 

628. Agreement providing for successive ap- 
pointments by third party — Court will not appoint.] 

— -A contract between contractors A a co., made 
before the commencement of the above Act, pro- 
vided for reference 1 of all differences to M. as a 
standing referee, or failing him to a person to be 
named by the President of the Institute of Civil 
Engineers. It was afterwards agreed that the 
arbn. should be conducted according to the above 
Act. Differences arose, & the arbitrator made an 
award A In July, 1891. left the country. During 
his absence, further differences having arisen, the 
co. applied in Aug. to the President to appoint, 
another arbitrator, A he appointed 8. The con- 
tractors objected to S. acting, A lie declined to act 
without a judge’s order, which was granted, not to 
take effect if M. should return by a certain day. 
M. did not return till later: — Held: the proper 
course under the agreement was to apply to the 
President again to obtain the appointment of some 
other person. A the judge iiad no jurisdiction to 
make the appointment. Semble : the case was 
not one where an appointed arbitrator — i.r., S. — 
refused to act or was incapable of acting within 
s. 5 (b) of the Act . — Be Wilson A Son A Eastern 
Counties Navigation A Transport Co., [1892] 
1 Q. B. 81 : til E. .1. Q. B. 237 : 65 R. T. 853 : 8 
T. R. IR 78 ; 3(i Sol. Jo. 79 ; affd. on another point, 
8 T. L. IR 204, O. A. 

629. Single arbitrator — Notice to concur — Duty 
of Court to appoint.]- - A contract with a municipal 
corpn. for the construction of sewerage works pro- 
vided that matters relating to the works should be 
decided by (R, “ or other the surveyor A engineer 
for the time being ” of the corpn.. A that the 
aw’ard, order, or certificate made by him. or “ by 
other the arbitrator or umpire ” to be appointed 
in accordance with clause 39 of the specification in 
reference to any dispute, should be binding A con- 
clusive. Clause 39 provided for arbn. in certain 
events pursuant to C. R. P. Act , 1857. A dispute 
having arisen, the contractor served the corpn. 
with a notice to concur in the appointment of a 
sole arbitrator, but they declined so to do :• — 
Held : (1) the words arbitrator A umpire as thus 
used were synonymous A the reference was to a 
single arbitrator : (2) a notice to “ concur in the 
appointment/ ” of an arbitrator was a good notice 
to appoint an arbitrator under the Act of 1889, 
s. 5 ; (3) as a general rule, in a case falling within 
the sect., where* the conditions required by the 
sect. w r ere being fulfilled, the ct. had no discretion 


to refuse to appoint an arbitrator, the word “ may 
in the sect, being equivalent to “ must .” — Re E' 

& Leicester Corpn., [1892] 1 Q. B. 136 ; 61 R. J. 

Q. B. 438 ; 65 L. T. 733 ; 56 J. P. 228 ; 8 T. L. IR 
136 ; 36 Sol. Jo. 107, 0. A. 

630. Refusal to appoint arbitrator — Submission 
to arbitration disputed — Appeal from order appoint- 
ing arbitrator.]- A dispute arose out of a contract 
for the sale of goods owing to non-dolivery of the* 
goods or some of them. The contract, which pro- 
vided that the parties expressly agreed to submit 
all disputes arising thereout to arbn., was signed 
by the vendors’ broken* “ by the authority of our 
principals as agents.” The purchasers called upon 
the brokers to appoint an arbitrator. The brokers 
refused so to do on the ground that they as mere 
agents were not parties to the submission to arbn. 
On the application of the purchasers an order was 
made by a district registrar for the appointment of 
an arbitrator. On appeal to a judge at chambers 
that order was discharged. The purchasers ap- 
pealed to a Divisional Ct. : — Held: (1) as there 
was no cause or matter pending in the High Ct., 
the appeal was not/ in a matter of practice A pro- 
cedure within IR S. C., Ord. 54, r. 23, A the appeal 
lay to a Divisional Ct. A not to the Ct. of Appeal ; 
(2) there being a dispute as to whether the agents 
were liable at all on the contract, the registrar was 
wrong in making an order, the effect of which 
would be to force them to arbitrate on the footing 
that they were liable. — Miller, (Ubb A Co. r. 
Smith A Tyrek, Ltd., [1916] 1 K. B. 419 ; 85 

R. J. K. B. 627 ; 114 R. T. 562 ; 60 Sol. Jo. 514. 

631. Appointment of umpire — Parties to applica- 
tion— Power to require attendance of arbitrators.] — 
Tinder the special jurisdiction conferred upon the 
ct. by the Act of 1889, s. 5, to appoint an umpire 
in references falling w ithin the sect., it is competent 
to the ct., where two arbitrators having liberty to 
appoint an umpire fail t o comply w ith a notice under 
that sect, requiring them to concur in an appoint- 
ment-, to bring the arbitrators before it in order to 
ascertain their views before making an appoint- 
ment, due provision being made for their costs. 

A dispute having arisen upon a contract for sale 
the respective parties, under a submission to arbn.. 
appointed arbitrators with power to appoint an 
umpire. The arbitrators having failed to comply 
with a notice served upon them by the purchasers 
under the above sect., requiring them to appoint 
an umpire, the purchasers issued an originating 
summons, to which the arbitrators w r ere made 
resps., asking the ct. to appoint an umpire. The 
vendors were not made resps. to the summons, as 
they were not within the jurisdiction. The arbi- 
trator appointed by the vendors objected that he 
was not- a proper party to the summons A that the 
vendors ought to he made parties thereto. The 
judge in chambers made an order appointing an 
umpire, with liberty to the vendors to discharge 
the order within a given time after receiving not ice 
thereof, the costs to be costs in the arbn., A his 
order was affirmed on appeal Held : the objec- 
tion as to the form of the summons failed, A the 
arbitrators were the proper parties to bring before 
the ct. rather than the other party to the contract. 
— Taylor v. Denny, Mott A Dtokson, Ltd., 
[1912 J A. V. 666 ; 82 R. J. K. B. 203 ; 107 R. T. 
69 ; 76 J. P. 417, IR L. 

Annotations : — Mentd. Miller, r. Smith & Tyror, [1910J 

1 K. R. 419 ; Lemlon v. Keen, 11916J 1 K. B. 994. 

C. Under Colonial Statutes, 

See cases infra. 


PART II. SECT. 1, SUB-SECT. 8.— C. 

d. A pvointment of arbitrator — Arbi- 
tration ( Scotland ) Act, 1894 — No number 
of arbitrators specified. J — The above Act 
does not apply to an agreement to refer 


to arbn., which leaves it undetermined 
whether the reference is to be to one 
or to two or more arbiters, & the ct. 
lias no power to appoint an arbiter 
apart from that Act. M’Mrn.A v & Son, 


Ltd. v . Rowan A Co. (1903), 5 F. (Ct. of 
Seas.) 317— SCOT. 

f. Appointment of sole arbitrator — 
How made — Not ex parte.) — Semble : 
whore no arbitrator has been named in 
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Se ^™.«;T^S^J : ncement » duration, and 

TERMINATION OF ARBITRATORS’ AUTHORITY 
-TIME FOR MAKING AWARD. 

Sub-skct. 1. — When it begins. 

632. " Entering on reference 9 * — Common Law 
Procedure Act, 1854 — Award within three months.] 

— An award was referred back by rule of the ct. on 
Juno 12, 1805 ; the arbitrators, on Oct. 5, having 


previously made an appointment, which deft, did 
not attend, appointed Oct. 19 to proceed peremp- 
torily & ex p. f if either of t he p allies did not attend : 
deft, made an excuse for not attending, & the arbi- 
trators, thinking the excuse valid, made a fresh 
peremptory appointment for Oct. 31. Deft, did 
not attend, Sc the arbitrators then took pltf.’s 
evidence, A after further notice proceeded with the 
reference, deft, still refusing to attend ; Sc they 


an agreomont, Sc the aid of the ct. in 
the appointment of an arbitrator is 
invoked, the parties ought to have 
an opportunity of being heard upon 
the selection to be made. — Cower v- 
Dacosta (1889), I. L. It. 17 Calc. 200.— 
IND. 


f; 


What must he averred.] 

In the absence of special reasons In 
support of a petition for the appoint- 
ment of an arbitrator, the simple aver- 
ment that it is in the interests of 
petitioner will not prevent its rejection 
as insufficient in law. — Co nstantineau 
l\ PLOC7FFE (1913), 14 Q. P. K. 307. — 
CAN. 


h. 


Where condition pre- 


c edent to appointment .] — By un agree- 
ment any dispute or difficulty was 
referred to an arbitrator mutually 
chosen, or, in the event of tlioir failing 
to agreo upon an arbitrator, then to 
such arbitrator as a judge of the High 
Ct. should upon notice appoint. On 
an application made to the ct. to appoint 
an arbitrator : — Held : the only question 
for the ct. to ascertain vvus whether the 
condition precedent to the making of 
the ap point, mont, viz., the existence of a 
dispute or difference with regard to the 
matters mentioned in the clause, had 
arisen . — lie Wood, V a glance & Co. 
(1915), 7 O. W. N. 814.— CAN. 


k. When made — A of after 

death of party .] — A policy of assurance 
contained a clause that, difficulties 
should bo referred to a “ neutral person 
agreed upon by the corpn. Sc the 
assured.” The assured died, Sc his 
oxors. refused to appoint un urbitrater, 
& the corpn. applied to the ct. to do so 
under C. L. P. (Ireland) Act. 185G, s. 15 : 
— Held : the words “ agreed upon by 
the corpn. & the assured ” implied 
exercise of a personal selection by the 
assured, Sc could not. bo extended to 
include his personal representatives. — 
fie Lowry (Executors) Sc Ocean Acci- 
dent & Guarantee Corporation 
(1898), 32 I. L. T. 12(5. 

!• Under li. H. ()., 1897 (r. 201) 

— W hen granted. I— By reason of the 
above Act there is no jurisdiction to 
appoint an arbitrator to decide a dispute 
between a manufacturing assocu. Sc one 
of the members, until the assocn. makes 
rules in accordance with s. 6 of the above 
Act . — lie Camden Cheese & Butter 


names Sc capacities of the parties Sc 
arbitrators, the object in litigation Sc 
the time within which the award shall 
be given. Without these essential 
conditions it does not authorise the 
judge to proceed & name the arbi- 
trator of the party who refuses. — 
McKay v. Mackedie (1897), Q. R. It 
S. c. 513. — CAN. 

p. Appointment of third arbitrator — 
7 nsvfficient evidence of disagreement — 
Waiver .] — It was objected that there 
was no sufficient evidence of disagree- 
ment between the two arbitrators to 
warrant the appointment of a third by 
the county judge : — Held : this objec- 
tion had been waived by defts. attending 
before the three arbitrators. — Widder 
v. Buffalo Sc Lake Huron Ry. Co. 
(1805), 21 U. a. R. 520.— CAN. 

q. — Under Comnum Law Pro- 
cedure Act , 1850 — ** In the usual man- 
ner.** \ — Appointment of third arbitra- 
tor by judge undor above Act, on a 
reference to be held “ in the usual 
manner.” — Rowe v. Colton (1857), 
3 L. C. L. J. 11G— CAN. 

r. — — Manner of making applica- 
tion — Notice — Lack, of authority . | — pltf. 
& defts. each appointed an arbitrator. 
The two arbitrators not being able to 
agree upon a third, the judge of the 
county ct. upon their application 
appointed a third. No notice was given 
of the inton tion to make such applica- 
tion, but it. appeared that the arbitrator 
appointed by them was their general 
agent, & that on tliree other occasions the 
judge had made similar appointments. 
The arbitrator, however, in this case, 
swore t hat he had no authority to apply, 
& that on the other occasions his pro- 
ceedings were sanctioned by the co. : — 
Held : the third arbitrator was properly 
appointed. -Daly v. Buffalo Sc. Lake 
Huron By. Co. (1858), 1G IT. ('. r. 238. 
— CAN. 

s* — — Not when manner of ap- 
pointment provided for .] — When indi- 
viduals have chosen each an arbitrator 
1 Sc have determined the method of 
naming a third arbitrator, the choice, of 
this arbitrator cannot be made by the 
et. — M acpiikrson r. Dkumm (1881), 17 
R. L. N. S. G72, S. C. -CAN. 


field : as it was stipulated as an essentia l 
part of the submission that an umpire 
should be chosen from soven persons 
named, the power of the ot. to appoint 
an umpire was controlled by that stipu- 
lation. — B arraoiio v. UK. Souza (J872) 
7 Mad. 72. —IND. 

v, Under Civil Procedure Code 

88. 509-523.] — In an agreement to 
refer certain matters no provision was 
made for difference of opinion botween 
the arbitrators, by appointing an umpire, 
j The arbitrators being unable to agree 
J upon the matters referred, the ct., on 
the application of one of them, appointed 
! an umpire. An award was made by the 
umpire Sc. one arbitrator, without the 
j concun*enco of the other arbitrator - 
Held : inasmuch as the agreement to 
refer gave the ct. no power to appoint 
an umpire, Sc required that the award 
should ho made by tho arbitrators 
namod by the parties, s. 509 Sc the 
other sects, preceding s. 523 of Civil 
Procedure Code were only made ap- 
plicable to cuses coming under s. 523, 
so far as their provisions were consistent 
with the agreement,. — Muhammad Arid 
r. Muhammad Ahhgar (1885), 1. L. J,\ 

8 All. 64.— IND. 


t. A r ot where no sulrmiasion hut 

only mere promise to compromise ..] — A 
. , — - — - - — • ii-.H covenant by which it is provided that 

Y 1 ? ’ A 2 rY 1 . UI x° ( 19 niiv 24 “ il i l tho «vont of any dispute arising out 
t . L. 1. 2,)1 , 3 o. W . R. 837. — CAN. of the construction or meaning of this 

M .. i. 1 I. _ I « . J rn 1 « — a 


m. Where party refuses to appoint 
Ins arbitrator . ] — T ho ct. has jurisdiction 
to appoint an arbitrator on behalf of a 
party refusing to appoint such arbi- 
trator, where tho purtles have cove- 
nanted that the matter in dispute 
should be determined bv arbn. — 
Quebec; Street R. R. Co. 'v. Quebec 
CORPORATION (1887), 13 Q. L. R. 205. — 
CAN. 

n. Arbitration Act , li. *S’. li. C., 

1911 ( c . 11), s. 8 ( e ) — Arbitration futile..] 
---A party having refused to appoint an 
arbitrator the other party applied to a 
judgo of the Supreme Ct. under the 
above sect, for an order appointing an 
arbitrator to act along with tho arbi- 
trator appointed by appet. Application 
waB refused as the arbn. would have been 
abortive for reasons set forth. — Hud- 
son's Bay Fire Insurance Co. v. 
Walker (1914), 27 W. L. R. 218.— 
CAN. 

o. when submission irregu- 
lar -A submission must point out the 


— 

agreement, the subject of the dispute 
shall be referred to the award Sc. deter- 
mination of three arbitrators,” is not 
an agreement to compromise but simply 
u promise to compromise. The ct. is 
without, jurisdiction to appoint the third 
arbitrator, Sc the party aggrieved can 
only sue for damages. — S hedden For- 
wardinu Co. r. Grand Trunk Ry. Co. 
(1913), 15 Q. l\ R. 229.— CAN. 

u. Appointment of u mpire — Under 
Civil Procedure Code, s. 319 — Umpire 
to be selected from persons named, j— B. 
submitted matters in dispute on tortus 
that an umpire should be selected from 
seven persons named. Arbitrators wore 
ugreed upon, Sc R., one of the seven 
persons named, was appointed umpire. 1 
K. At s ome of the arbitrators declined to 
act. Fresh arbitrators were chosen, but < 
no umpire, & the arbitrators being ! 
equally divided in their opinion on the j 
case, the ct. of its own motion appointed 
as umpire L., who was not one of the 
seven persons named in the submission. 
B. objected to L.’h appointment : — 


w. Where ' umpire resigns after 

award set aside .] — An award having been 
set aside on the ground of the umpire's 
misconduct during tho arbn., the umpire 
sent a lot tor resigning his position. On a 
summons being taken out to have a new 
umpire appointed by tho judge : — Held : 
the powers Sc duties of the arbitrators 
having ceased when they made their 
award they were fundi officio, Sc conse- 
quently the resignation of the umpire 
was meaningless, as he bad no position 
to resign . — fie Joseph (1884), 1 B. ( ■. R. 
11, 38.— CAN. 

x. Under Arbitration Act , 1908 

— Arbitrators unable to agree.]— Where in 
tvn arlm. under the above Act arbi- 
trators wore unable to agree on an 
umpire : — Held ; the ct. was entitled to 
appoint an umpire. — He Bryant A' 
Thomson (1914), 33 N. Z. L. R. 983.— 
N.Z 

y. Arbitrator refusing to act — (Jivi 
Procedure Code , 1859, s. 319- — Per- 
missive only .]— Where some of tho 
arbitrators named in an agreement 
refuse to act Sc the parties do not agree 
to appoint others, it is not iuoumbent 
upon the ct. to appoint other arbitra- 
tors, unless both parties agree, the pro- 
vision of tho above sect,, being simply 
permissive. — Sad a Sookti v. Shiva 
Dval (18GG), 1 Agra, 109.— IND. 

t. Code of Civil Procedure (Act 

A IV. of 1882), s. 510.1— The ct. has 
power undor the above Act to appoint a 
new arbitrator in the place of another 
failing to act,, only when the latter has 
consented to act as arbitrator. — B epix 
Behaiu Chowdiiry v. Annoda Prkbad 
Mulljck (1891), l. L. R. 18 Calc. 324 — 
IND. 

a. Common Law Procedure Ad , 

1850, ss. 15, 10.1 — The parties to an 
action consented to refer all matters in 
dispute to the arbn. of A. & B., with 
power to call in an umpire. B. declined 
to act : — Held : the ct. had no power 
to appoint an arbitrator in place or B. — 

Y bates r. Caruth (1895), 2 I. R. 14G. — 
IR. 


b. 


Arbitration Act.] — By sub- 


mission between K. & T. & certain 
insurance cos. it was agreed that 
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Sect. 2. — Commencement , duration , cfe termination 
of arbitrators * authority — Time /or making award : 
Sub-sects. 1, 2cfc3 .] 

made their fresh award on Jan. 0, 1866 : — HeZd .* 
(1) an arbitrator entered on a reference, not when 
he accepted the office, or took upon himself the 
functions of arbitrator by giving notice of his inten- 
tion to proceed, but when he entered into the 
matter of the reference, either with both parties 
before him, or under a peremptory appointment 
enabling him to proceed ex p. ; (2) the award was 
made in time. — Baker v. Stephens (1867), L. K. 
2 Q. B. 523 ; 8 B. & S. 438 ; 36 L. J. Q. B. 236 ; 
15 W. R. 902. 

Annolatiov : — Consd. Baring-Gould v. Sbarpington Pick A 
Shovel Syndicate, [18981 2 Ch. 633. 

633. “ Called on to act ” — Act of 1889, Sched. 

1. (c).] — When a notice is served upon arbitrators 
by one of the parties to the arbn. to appoint an 
umpire, they are “ called on to act ” in the matter 
of the arbn. within the above clause in the Act of 
1889, Sched. I. — Barin i j - OH ofld v. Sharpington 
Combined Pick & Shoved Syndicate, 11899] 2 
Ch. 80 ; 68 L. J. Ch. 429 ; SO H. T. 739 ; 47 W. R. 
540 ; 15 T. L. R. 360 ; 43 Sol. .To. 491 ; 6 Mans. 
430, C. A. 

Annotations : — Mentd. Payne v. ( ’ork Co., [1900 1 1 Ch. 308 ; 
Manners v. St. David's Gold & Copper Alines, [19041 - Ch. 
593, C. A. ; Bisgood v . Henderson's Transvaal Estates, 
f 1 908 1 1 Ch. 743, C. A. ; Llewellyn i\ Kasintoe Rubber 
Estates, [1914] 2 Ch. 670, C. A. 


Sub-sect. 2. — Ilow T Time is ( \ ululated. 

See, generally , Time. 

634. Submission In March — “ This instant month 
of April” — April rejected as repugnant.] A sub- 
misBion was dated Mar. 16. An award was to be 
made at or before the last of “ this instant month 
of Apr.” The award was made on tin; last day of 
Apr. -Held : the award was not made at the 
proper time, the instant month was Mar., A Apr. 
must be rejected as repugnant.— Suable Y v. 
Riciiakdon (1593), Pro. Eliz. 291 ; 78 E. R. 545 ; 
sub nom. Sherry r. Richardson, Poph. 15. 

Annotation : — Mentd. Johnson r. Denltry (1819), 3 B. A Aid. 
72. 

635. Night of day before delivery.] — An award 
made in the night of tin* day before it was con- 
ditioned to be delivered is good. — Withers v. 
Drew (1599), Cro. Eliz. 676 ; 78 E. R. 913. 

Annotation : — Refd. Startup r. Macdonald (1843), 6 Maw. & 
G. 593. 


636. Month — Calendar month. 3-^Where, by deed 
of arbn., dated June 1, the arbitrators were to 
make their award on or before Oct. 1, with power, 
in case they should not agree in making their award 
within the time, to appoint an umpire, & his award 
to be binding, so as it be made within six months 
after the date of his appointment, & the arbitrators 
appointed an umpire within the time allowed to 
them, who made his umpirage within six calendar 
but not within six lunar months of his appoint- 
ment : — Held : the umpirage was ill-made. — Be 
SwiNFORD (1817), 6 M. A S. 226 ; 105 E. R. 
1227. 

637. One calendar month- “Next after refer- 
ence.”] — An award was to be made within one 
calendar month “ next after the reference ” ; the 
reference was on Mar. 1 A the award on Apr. 1 : — 
Held: in time . — He Andrewes A Andrewes 
(1845), 5 L. T. O. 8. 202. 

638. Not till after time limited for arbitrators.] — 
Where time for award A umpirage was limited to 
same day, A the arbitrator's could not agr ee, A 
after they had denied to make the award, the 
umpire made his award the same day Held : his 
authority was void, for the arbitrators’ power* was 
not determined by their declaring that they could 
not agree.- -Barnard v. King (1651), Stv. 306 ; 
82 E. R. 731. 

Annotation : Refd. Coppin v. Hurnard (1670), 1 Sid. 455. 

639. “Till” given date— Inclusive.] — The sub- 
mission to an award was that it should be made 
on or before the first day of Michaelmas Term. 
The time was enlarged till the first dav of Hilary 
Term. The award was made on the first day of 
Hilary Term : — Held : good, as the word “ till ” 
was for this purpose inclusive.— Knox r. Sim- 
Mondb (Symmonds) (1791), 3 Bro. C. 0. 358 ; 1 Ves. 
369 ; 1 Hov. Suppl. 146 ; 29 E. R. 582. 

Annotation : — Mentd. Adams r. G. N. of Scotland Ry. Co. 

1 1 891] A. C. 31, H. L. 

640. - - - •— . |- - Where an arbitrator enlarges 

the time ior making an award till a given day, the 
time is to hi* computed as inclusive of that day. — 
Kerr v. Jeston (1842), 6 Jur. 1110. 

641 . “ After ” appointment Date of appointment 
excluded.]— By an agreement of reference to arbi- 
trators, with power to appoint an umpire, it was 
covenanted that the umpire should make his award 
two calendar months after his appointment. lie 
was appointed on June 29. A afterw ards the t ime 
for making his award w as enlarged by consent for 
three months further: Held : that June 29 was 
to be excluded from the calculations of time, A 
the award, being made on Nov. 29, was made in 
due time . — He IJtgham A J Kssop (1841). 9 I)owl. 
203 ; Woll. 28 ; 5 J. ]\ 193. 


& B. should he appointed ap- 
praisers, to ascertain loss by tire to 
property. The arbitrators accepted 
A selected ail umpire A proceeded with 
(heir duties under the submission, when 
McO. announced that lie was not able 
to act. as arbitrator A that he withdrew 
os such arbitrator. On on applica- 
tion to the judge presiding at chambers 
to appoint an arbitrator to act with the 
other arbitrator A the umpire : — He/d : 
under the terms of the above Act 
appets. were entitled to have an arbi- 
trator appointed in the place of MeC., 
who refused to act.— lie Kihk A Tokky 
A Fidelity Insurance Co. (1911). 10 
E. L. R. 72: 45 N. L. R. 513.™ 
CAN. 

c. Arbitration Act, It. S. HI . , 

1913 (c. 9).] — Both partieR agreed upon 
two arbitrators. Before the arbn. one 
of the arbitrators refused to act, A 
subsequently died. On a motion by 
one of the parties to appoint another 
arbitrator : — Held : the reference was 


not to two arbitrators, one. to be 
appointed by each party,” but to two 
persons agreed upon by the terms of the 
instrument. A sh. 7 A 8 of tl»e above 
Act did not apply. — lie. Windkkank A 
C. I*. R. (1915), 33 W. L. R. 82; 9 
W. W. R. 715; 25 1). L. R. 225.— 
CAN. 

d. Arbitrator guilty of misconduct.] 
— There is no power in the et. after the 
making of an award to appoint a freslt 
arbitrator in place of one guilty of mis- 
conduct.-- Wood v. Gold (1894), 3 
B. 0. R. 281.— CAN. 

e. Arbitrator resigning — Trustee Act , 
1898.] — The ct. bus no power to 
appoint a referee under the above Act. 

Where a settlor created an office of 
referee for the decision of disputes 
between the trustees, A made no pro- 
vision for the filling of the office except 
in t iie case of death : — Held : the ct. 
had no power under the above Act to 
fill a vacancy created by resignation. — 


lie Johnston’s Trusts (1900), 21 

N. S. W\ Eq. 6— A US. 

f. Arbitrator becoming incompetent 
—Arbitrators named in submission .] — 
Where the instrument of submission 
names the arbitrators, the ct. lias no 
power to appoint a now r arbitrator in lieu 
of one who has become incompetent. — 
lie Crawford A Allen (1903), 5 
Terr. L. R. 398 — CAN. 

PART II. SECT. 2, SUB-SECT. 2. 

g. “ Within thirty days ."J — The 
time within which an award must be 
made depends upon tbo precise words 
used in the submission. A where an 
award is to be made witldn thirty days 
after the reference to arbitrators, the 
dato of the reference is the date when the 
arbn. tribunal has been formed by the 
appointment of the agreed number of 
arbitrators A their acceptance of the 
position.— Anderson r. Blundell & 
Watkins (1905), 24 N. Z. L. it. 938.— 
N.Z. 
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Sub-sect. 3. — When and how terminated. 

See, now , Arbitration Act, 1889, ss. 5 & 0. 

642* Death of arbitrator.]- — A cause was referred 
to an arbitrator, who drew up a certificate, but 
died before he had declared the same : — Held : the 
certificate might be filed & taken to be authentic, 
although it had no date & deft, contended that the 
arbitrator never intended to deliver it. — Bough- 
ton r. Butter (1680), 2 Rep. Oh. 172 ; 21 E. R. 
649. 

643. .] — Pltf. obtained a verdict, subject to 

a reference, but the arbitrator died before making 
his award, the parties agreed that another should 
be substituted in his stead. One of them after- 
wards objecting to such substitution, the et. refused 
to interfere, as the death of the arbitrator had the 
effect of opening the cause & as execution could 
not be sued out on the verdict on account of 
such death. — Harper v. Abrahams (1819), 4 
Moore, C. J\ 3. 

Annotations: — -Expld. & Folld. Hall v. Phillips (1832), 9 

Bing. 89. Expld. Hall v. Itmiso (1838), 1 M. & W. 24. 

644. ,] — Although a ct. of equity will not 

in general decree specific performance of an agree- 
ment to refer to arbn., or, on the death of an arbi- 
trator, substitute the master for the arbitrator, 
yet, where matters of account have been referred 
to arbn., which fails by the death of the arbitrator, 
a party who refuses to supply the defect, by naming 
a new arbitrator, will receive no relief from a ct. of 
equity except upon the terms of his doing equity, 
& those terms may consist in his consenting to 
the accounts being taken by the master. — Ohesuyn 
v. Dauby, Dauby v. Chesuyn (1836), 2 Y. A C. 


Ex. 170 ; 100 E. R. 367 ; subsequent proceedings 
(1840), 4 Y. & C. Ex. 238. 

Annotations : — Mentd. Spong v. Wright (1842), 9 M. & W. 

629 ; Williamfl v. Griffith (1849), 3 Exoh. 335 ; Hales t>. 

Stevenson (1862), l New Rep. 23 : Re Astley & Tyldesley 

Coal & Salt Co. & Tyldesley Coal Co. (1899), 68 L. J. Q. B. 

252. 

645. .] — A contract for sale of land to a 

railway co. provided that certain specified roads 
should be provided by the co. This original con- 
tract was varied by an agreement which provided 
that an est imate of the cost of making one of the 
roads should be made by A., agent of one party, 
& submitted to B., agent- of the other, for approval, 
& in ease of difference the amount settled by G., 
A that the co. should pay the price to the land- 
owner. B. died before A. submitted any estimate. 
Specific performance of the original contract was 
decreed at the suit of the landowner. — Firtii v. 
Midland Ry. Co. (1875), L. R. 20 Eq. 100 ; 44 
L. J. Oh. 313 ; 32 L. T. 219 ; 23 W. R. 509. 

Annotation : — Refd. County Hotel & Wine, Co. r. L. & N. 

W. Ry. Co., 119181 2 K. B. 251. 

646. Removal by court.] — On an application for 
an order of the ct. to remove an arbitrator ap- 
pointed under an agreement, on the ground that 
he had been guilty of misconduct in not taking the 
evidence of an important witness, who had since 
left England : — Held : upon the evidence, the 
arbitrator had done all he could to meet the con- 
venience of the parties, & the charge of misconduct 
entirely failed. Semblc : if the arbn. had com- 
menced, A the arbitrator had then refused to 
arrange to take the evidence of an important wit- 
ness unable after a certain time to attend, that 


PART II. SECT. 2, SUB-SECT. 3. 

646 i. Removal by court — Jurisdiction 
under 9 Kdw. 7, c. 35, s. 5.] —On u motion 
for an order wetting aside a notice appoint- 
ing an arbitrator, uppets. denied that 
there had been any submission to arbn. : 
— Held: the judge hud no jurisdiction to 
make order asked, the above Act only 
applying to admitted submissions. 

Re Little Sturgeon River Slides 
C o. v. Mackie (1912), 23 (). W. It. 
273 ; 4 O. VV. N. 262 ; 0 D. U. It. 895. 
- CAN. 

646 ii. One parti/ nominated arbi- 

trator — Action on different contracts 
arising between parties.]- — Where in a 
contract entered into between M. A: B., 
M. was the employer & B. the employee, 
& all disputes were to ho referred to M. 
as sole arbitrator : — JJeld : M. had not 
disqualified himself from acting as 
arbitrator by reason of having stated 
defences & supported these by evidence 
in an action on different matters to 
which he had been subjected by B. 
himself. — Buchan v. Melville (1902), 
9 8. L. T. 459 - SCOT. 

646 iii. Counsel as arbitrator — 

Appointment as judge .] — A judge of the 
Ct. of Session may legally continue to 
act- as arbiter under a submission ae 
cepted by him when at the bar. — 
PlHUKll V. COLQUIIOUN (Slit J.) (1844), 
6 Dunl. (Ct. of Sess.) 1286. — SCOT. 

646 iv. Acquiring interest — Be- 

coming partner of one parti/.]-- An 
arbiter, named under a mutual tack, 
who subsequently becomes the partner 
in business of one of the contracting 
particB, who is also cautioner for a 
composition payable by tho rest, is dis- 
qualified from acting, in respect of Ids 
actual or contingent interest, in the 
issue. — Tknnent r. Macdonald (1836), 
11 Fac. Coll. N. S. 818.- SCOT. 

646 v. Becoming employee of 

one party. ] — In a contract it was stipu- 
lated that all disputes should bo referred 
to the co.’s engineer. The co.’s engineer 
became manager of the co. : — Held : 
this circumstance per se was not suffi- 


cient. to disqualify him from acting as 
arbitrator. — Phipps v. Edinburgh & 
Glasgow Ry. Co. (1843), 5 Dunl. (Ct. of 
Boss.) 1025.- SCOT. 

646 vi. — Advising indifferent 

action between sanw parties.} — A. & H. 
entered into un agreement whereby 
(inter alia) H. was allowed to work 
minerals within a certain area, subject 
always to the opinion of U., a civil 
engineer, us arbiter. Subsequently G. 
(who acted as standing engineer to A.) 
advised him in an action against H. in 
regard to coal workings in a distinct but 
neighbouring area. H. objected to G. 
acting as arbiter under the agreement : 
— Held : G. was not disqualified. — 
Addik iV Sons v. Henderson & 
D imm.uk (1879), 17 Sc. L. 1U 15.- 
SCOT. 

646 vii. Arbitrator's firm 

becoming invoiced in action with one 
jiarty.] — A purchaser at a sale lodged 
with the auctioneers £30, as security 
that he would fulfil his obligations. 
In an action by the purchaser against 
the auctioneers for repetition of the 
deposit, the auctioneers pleaded that 
the action was exoludod by a clause in 
the conditions by wliich all disputes 
were referred to the determination of one 
of the partners of defenders’ firm : — 
UcUi : as defenders’ firm had taken upon 
themselves the defence of tho action, 
the partner was disqualified by interest 
from acting as arbiter. — MuDougall v. 
Latkp 6c Sons (1894). 22 R. (C*t. of 
Sorb.) 71- SCOT. 

646 viii. — Arbitrator accepting 

official jtusition under one party.] — By a 
clause of reference in a contract entered 
into by the town council of a burgh, the 
parties agreed to refer disputes wliich 
might arise under the contract to an 
arbiter named. The arbiter named was 
afterwards appointed Dean of Guild, & 
became ex ojjicio a member of the town 
council: — Held: ho was thereby dis- 
qualified from acting as arbiter. — Edin- 
burgh Magistrate v. Lowing (1903), 
5 F. (Ct. of .Sobs.) 711; 40 .Sc. 1.. R. 741. 
—SCOT. 


646 ix. Misconduct. ] — The sub- 

mission contained in a contract was in 
caBo of dispute as to the maimer iu 
which work “ is completed, R. C. McG. 
shall bo referee to decide fairly what is 
just 6c right ” between the parties, & 
they Blinll abide by 6c carry out his 
decision. The referee proceeded, but 
did not provide for a hearing or the 
calling of witnesses, hut conferred with 
each party separately, &, after inter- 
viewing some experts 6c viewing the 
work, made liis award : — Held : the 
referee should be removed. — W ilker- 
* son v. McGugan (1912), 20 W. L. IU 
651 ; 2 W. \V. R. 121 ; 2 1). L. IU 11 ; 
Sask. L. R. — CAN. 

646 x. Application — When d’- how 

made .] — Where the person appointed is 
disci ualifled on the ground of interest 
to be an arbitrator, the party objecting 
may apply at once for his removal 
before the reference is entered upon, & 
such an application may be made 
either by motion to the ct. or by sum- 
mons in chambers . — Re Coleman 
Royal Insurance Co. (1905), 24 N. Z. 
L. IU 817. -N.Z. 

646 xi. Procedure -- Arbitrators 

made defendants .] — In a suit to set aside 
on behalf of pltfs. the nomination by 
delta, of an arbitrator for irregularity in 
such nomination Held : the arbi- 
trators being necessary parties & defts. 
resident in this country, the arbitrators, 
though resident out of the jurisdiction,, 
were properly made defts. to the bill. — 
Direct Cable Co. r. Dominion Tele- 
graph Co. (1883), 28 Gr. 648.— CAN. 

646 xii. Security for costs of 

motion.]— - A submission provided for a 
reference to arbitrators, 6c defts. failed 
to appoint an arbitrator. Pltfs. pro- 
ceeded bofore their own arbitrator, 
after serving defts. with a notice to 
appoint an arbitrator under s. 5 (b) 
of Arbn. Act. Defts. moved to set 
aside the appointment of pltfs.' arbi- 
trator : — Held : the parties moving to 
set aside the proceedings, being in the 
post (ion of defts., need not give security 
for costs, although out of the jurisdic- 
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2 .— -Commencement, duration , & termination 

of arbitrators' authority . — Time for making award : 

Sub- sect. 8. S ect . 3.] 

might amount to legal misconduct, but in this 
case the witness was going to Argentine for six 
months, & a commission could be sent to take his 
evidence there or the case put off until his return. 
— AY Whjtwham Trustees, etc., & Wrexham, 
Mold Sz Connah’s Quay Ky. Co. (1895), 39 Sol. Jo. 
992. 

047 . .] — During the course of an arbn. 

between amtgor. <fc mtgee. the arbitrator made an 
order that each party to the arbn. should pay a 
moiety of the fees A expenses incurred in respect, 
thereof as they should accrue from time to t ime ; 
subsequently he made another order that the 
mt gee’s solr. should personally pay the costs of 
the arbn., & declined to proceed until the same 
were paid. On a motion to remove the arbitrator 
under the Act. of 1889, s. 11, on account of his 
alleged misconduct in making the above orders : — 
Held : although the arbitrator had plainly been 
guilty of serious mistakes of law, vet that was not- 
sufficient ground for removing him from his office 
as a person not tit. to act as arbitrator, he not 
having misconducted himself within the above 
sect. — Sen ofi eu> r. Allen (1904), 48 Sol. ,lo. 170: 
110 L. T. Jo. 239, C. A. 

Death of party.] -See Nos. 524— 553, ante. 

Marriage of party.] — See Nos. 554—557, ante. 

Bankruptcy of party.] — See Nos. 558 — 505, ante. 

Revocation of authority.]— See Nos. 472 — 523, 
ante. 

648. Appointment of umpire.]- Submission to 
the award of A. & B.. so that they make their 
award beiore a certain day, & if they do not agree, 
to the umpirage of an umpire* to be selected by 
them, so that lie make his award before the same 
day. The arbitrators chose an umpire before the 
day fixed «fc he made his award. Apparently tin* 
arbitrators also made an award. On an action 
being brought to enforce the umpire’s award : — 
Held ; since the same day was limited for the 
award ot t he arbitrators 6c the umpire, the power 
of the arbitrators was terminated on choosing an 
umpire, & hence the umpire’s award was good. — 
Twisleton v. Travers (1000), 2 Keb. 15: 84 
E. K. 19 : sub nom. Travers r. Twisleton. 1 Lev. 
174. 

Annotation Refd. Mitchell r. II a it i* (1699), ] l<|. Rami. 

Oil. 


649. .} — If arbitrators choose an umpire 

their authority is executed, & they cannot revoke 
or choose again, though the person elected refuse to 
accept. — Reynolds v. CJray (1097), 1 Ld. Rayni. 
222 ; 12 Mod. Rep. 120 ; 1 Salk. 70 ; 91 E. R. 1045. 

Annotation : — Consd. Dolcy v. Pitstow (1755), Say. 221. 

650. .] — Arbitrators cannot proceed on a 

reference after they have once named an umpire, 
for then their authority ceases, though the time 
for making their award is not expired. — Danes r. 
Monsay (1735), Cooke, Pr. Cas. 110; 125 E. R. 
993. 

Making of award.] — See Part IV., Sect. 13, Sub- 
sect. 3, post. 

651. Expiry of reasonable time.]— To debt, on an 
award made by arbitrators upon a submission to 
them generally without any time, a plea that the 
arbitrators did not make any award within a 
reasonable time : — Held : ill.- -Curtis v. Potts 
(1814). 3 M. & S. 145 : 105 E. It. 505. 

652. . I — Where a cause is referred without 

an order of Nisi Prius to an arbitrator to certify, 
it is not necessary that he should make his certifi- 
cate within the time within which the jury process 
is returnable. — Salter v. Yates (Ykates) (1830), 
2 M. 6c W. 07 : 5 Dowl. 291 : 2 Chile, 224 ; 0 L. J. 
Ex. 07 : 150 E. R. 071. 

653. Which cannot be limited by arbitrators 

themselves.]— By a deed of submission certain 
matters in difference were referred to the award 
of arbitrators, 6c the parties thereby covenanted 
to perform their award of 6c. concerning the pre- 
mises, or anything in anywise* relating thereto, 
& also of 6c concerning all actions, etc., sums of 
money, demands, etc., at any time theretofore 
had, commenced, sued, prosecuted, or depending 
between the parties, so as the award was made in 
writing, under t he hands of the arbitrators making 
the same, but no time within which the award 
was to hi* mad** was limited by the deed. By a 
memorandum, not under seal, indorsed on the 
deed after its execution, 6c signed by the arbitrators 
hut not by the parties, the arbitrators agreed that 
the award should be delivered on or before Nov. 3 : 
— Held : the arbitrators could not, in the absence 
of any power to that effect in the deed, limit the 
time for making their aw ard' so as to render an 

! award made after Nov. 3 invalid. — He, Morphett 
(1845), 2 Dow. 6c L. 907; 14 L. .1. Q. B. 259 ; 

10 Jur. 510. 


Hon. — N ew Pinnacle Group S. M. Co. 
r. Luhrig Coal - & Ore Pressing 
Appliances Co. ( 1900 ), 21 N. 8 . w. L. II. 
297.— A US. 
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Appeal from order. 


j- Where one of the parties to ail arbn 
failp to appoint an arbitrator & tin 
other party nominates an arbitrate; 
who proceeds to act alone, & an appliea 
tion is made to set aside the appoint 
incut of such sole arbitrator Sc dis 
missed, the dismissal is a judicial orde: 
from which an appeal will lie. — H* 
Faulkner, Excelsior Life Insuranci 
Co. v. Employers' Liability Ahhocn 
Corpn. (1904), 5 O. L. K. 609 ; 2 O. W. It 
34* ; 3 (>. W. R. 391.— CAN. 


1. By resignation-- Arbitrator cannot 
resign.] — An arbiter accepted a sub- 
mission, but did not subscribe the deed 
itself, as a party consenting to the 
registration clause. He subsequently 
pronounced a deliverance renouncing the 
submission, on the ground that it re- 
quired more time tlian he could afford, 
but reserving to himself the power to 
act should he be compelled to do so. In 
a declarator at the instance of one of 
the parties : — Held : the renunciation 
was invalid, & the arbiter might be 
compelled to proceed. — Edinburgh Sc 


Glasgow Ry. Co. v. Miller (1853), 25 
Sc. Jur. 319.— SCOT. 

m. Effect of withdrawal of 

same. J — Where an arbitrator, before 
duly signing the award, tendered his 
resignation, but withdrew it. & after- 
wards signed the award : Held : he 
did not formally divest himself of his 
character of arbitrator, A: was, therefore, 
not functus officio. — Joymungal Singii 
Bahadoor v. Mohln Ram Marwarke 
(1875), 23 W. R. 429.— IND. 

n. . | — The mere circum- 

stance of an arbitrator having first 
tendered Sc then withdrawn Ids resigna- 
tion does not formally divest him of Ids 
character as arbitrator. — H vr Narajm 
Singh r. Biiagwant Kit ah (1887), 
I. L. R. 10 ; All. 137.— IND. 

p. Disagreement .1 — An agreement 
for submission referred matters in 
difference to the award, etc., ot M. Sc lb, 
& in case they disagreed, then to the 
award, etc., of such umpire as the 
arbitrators should nominate & appoint : 
— Held : the power of the arbitrators to 
make their award did not terminate 
until they disagreed upon the terms of 
the award. — Holmes v. Taylor (1900), 
33 N. S. L. R. 415.— CAN. 


661 i. Expiry of time.] — After expira- 
tion of the time limited, arbitrators 
cannot, without (even if they can with) 
the concurrence of both parties to the 
submission, make a binding award. 
Rutiivkn r. Rijthvkn (1851), 8 U. C. II. 
3 2.— CAN. 

661 ii. An arbiter cannot, after 

the expiry of tiie submission, sign a 
decree-arbitral, although he may have 
come to Ids decision before the expiry, 
recorded it in an informal writing. Sc 
directed the clerk to extend It into u 
formal decree. — Lang r . Brown & 
Ferguson (1855), 2 Maeq. 93. SCOT. 

661 iii. .] — An arbitrator is fund us 

officio as soon os the time fixed, whether 
by consent or otherwise, within which 
he shall make Ids award has expired. - 
Bknnrtto v. Winnipeg (1908), 18 

Man. L. R. 100.— CAN. 

651 iv. .] — An award by arbitra- 
tors, under Railway Act of Canada, 
after the date upon which the award 
was to have been given is without effect, 
as the board is functus officio . — Laohlne, 
Etc., Co. v. Thkbkrge (1914), Q. R. 
46 8. 0. 504 ; 20 I). L. R. 703 — 
CAN. 
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Sect. 3.— TIME FOR APPOINTMENT AND COM- 
MENCEMENT OF UMPIRE’S AUTHORITY. 

See, now , Arbitration Act, 1889, s. 2 & sched. I. 

(b) (d) & (e). 

654. Where umpire named In submission — Time 
limit for both arbitrators' & umpire’s award.] — 

Submission to two, <fc, if they cannot agree, to the 
umpirage of such as they choose, so an award be 
made by Jan. 22 next. The arbitrators not agree- 
ing, the umpire before that time made an award. 
Deft, pleaded in bar that after that, «fc before 
Jan. 22, the arbitrators made an award, to which 
pltf. demurred : — Held : where the parties named 
the umpire arbitrators & gave one day to both, 
the arbitrators’ award at the time before the 
day was good. — T wisi.rton v. Travers (1666), 
2 Keb. 15 ; 84 K. R. 10 ; mib worn. Travers v. 
Twisleton, 1 Lev. 174. 

Annotation : — Folld. Mitchell v. Harris (1701), 3 Ld. Raym • 

071. 

055 . Time limit for arbitrators’ award.] — 

Arbitrators who have power, if they make no award, 
to elect an umpire may elect him before the 
expiration of the time appointed for the making 
of their award. If the umpire be; named in the 
submission, he cannot make his umpirage before 
the time limited for the arbitrators’ award is 
expired. — M itchell v. Darius (1701 ), 1 Ld. Ravm. 
671 ; 1 Salk. 71 ; 12 Mod. Rep. 512 ; 01 E.‘ It. 
1847. 

Annotation : — Reid. Smailea r. Wright (ISIS). 3 M. & S. 559. 

656. Where umpire to be appointed before enter- 
ing reference — Appointment after enlargement of 
time — What constitutes “disagreement.”] — An ap- 
pointment of an umpire by two arbitrators, under 
a power to appoint before “ entering on t he cause 
of the matters in difference,” is good, though the 
arbitrators have, before such appointment-, en- 
larged the time, because t he enlargement of the 
time, being a mere arrangement for the common 
convenience of the arbitrators themselves, as well 
as of the parties concerned, cannot be said to be 
an entering upon the cause of the matters in 
diff< ivnee. If one of lie* arbitrators in- ist upon 
producing iurther evidence, A the other iviu.se to 
allow it to be done, this is a sufficient “ disagree- 
ment ” between the arbitrators to authorise the 
interference of the umpire. — C udliff r. Walters 
(1889), 2 Mood. <fe R. 232. 

Annotation: — Consd. Shepherd r. Norwich Corpn. (1885), 

30 Oh. I). 553. 

657. Death of first nominee — Second umpire 

appointed.] — A cause was referred to two arbi- 
trators, who were empowered to appoint- an 


umpire before they entered upon the reference, 
who should be called in in case they disagreed. 
The two arbitrators accordingly appointed S. as 
umpire, & proceeded in the reference. S. having 
died, the two arbitrators appointed H., who ulti- 
mately made an award : — Held : the aw ard must- 
be set aside, as the arbitrators had no authority 
to appoint H., their power to appoint being re- 
stricted to their doing so before they had entered 
upon the arbn. — M acnamara v. Ginoer (1844), 
2 L. T. O. S. 128 ; 3 L. T. O. 8. 208. 

658. Where umpire to decide in event of dis- 
agreement of arbitrators — Appointment made before 
entering on reference.] — Arbitrators having power 
to choose an umpire may choose one the instant 
they begin to take the matter into consideration, 
& this is the fairest way of choosing an umpire. — - 
Roe d. Wood v. Doe (1788), 2 Term Rep. 644; 
100 E. R. 347. 

Annotation : — Consd. Duckworth r. Harrison (1838), 

M. & W. 132. 

659. .] Where a submission to arbn. 
to the award of two persons authorised the appoint- 
ment- of an umpire by them, if they should disagree : 
— Held : they might choose an umpire before they 
entered on the inquiry. Bates r. Cooke (1829), 
9 B. A C. 407 ; 109 E. R. 151. 

660. .] — -On a submission to the arbn. 

of two persons, with. power to them, if they should 
not- agree, to appoint a third person “ to be umpire 
in or to concur «fc join with them in considering 
determining all or any of the matters referred,” 
there is a pow T er to appoint such third person before 
any difference lias arisen & before any proceedings 
have been taken on the reference ; & that is, 

indeed, the proper course to pursue, A such third 
person w r hen so appointed is not a third arbitrator, 
but an umpire. The effect of his appointment is 
that he is to sit with the arbitrators & hear & con- 
sider the matt-el’s referred, & if they do not agree 
in an award, to make an aw ard upon all matters 
referred, & not. merely those on which they do not 
agree ; A it is sufficient to enable him so to act that 
at the conclusion of the evidence they arrive at 
different opinions on some of the matters referred ; 
nor need he, if t-lie t ime for making t he award had 
expired, wait to see if they ever could agree : & on 
the other hand, their sitting with him till the time 
has expired & not then repudiating his authority 
is a tacit exercise of their power to enlarge the time 
for making the aw ard, so as to enable him to make 
it. — W INTER l N OH AM V. ROBERTSON (1858), 27 L. J. 
Ex. 301. 

Annotation : — Mentd. United Kingdom Mutual S.S. Assce. 

Assoen. v. Houston (1896), 1 Com. Can. 357. 


PART II. SECT. 3. 

656 i. Where umpire to be appointed 
Inf on- entering reference — Apjtointment 
after disagreement.] — -A stat. directed 
that each party should choose an arbi- 
trator, & that the two arbitrators so 
chosen should select an umpire, & that 
the throe so selected should determine 
the matter in controversy, the decision 
agreed on by two of them to be binding. 
The two arbitrators attempted, without 
appointing an umpire, to make the 
appraisement ; but, disagreeing, finally 
appointed an umpire. An appraise- 
ment- agreed upon by this umpire & 
one of the others was sustained. — He 
Kenny (1806), 1 Thom. 11. —CAN. 

656 ii. Reference cannot start till 

after appointment.] — Where the terms 
of a reference provide for the appoint- 
ment of an umpire before the arbitrators 
enter upon the reference, until the 
umpire is appointed, the reference 
cannot proceed. — Ohooni Lal v. M ab- 
hor \m (1908), 1. L. R. 36 Calc. 388. — 
IND. 

658 i. Where umpire to decide in event 
of disagreement of arbitrators — Appoint- 
ment made before entering on reference. ] — 


I Semble : It is good practice for arbiters 
j to commence their duties by nominating 
an oversman. — Crawford r. Paterson 
(1858), 20 Dunl. (Ct. of Sess.) 488 — 

SCOT. 

658 ii. -.] — Where a submis- 

sion empowers the arbitrators, in case 
they shall disagree or fail to make an 
award, to appoint an umpire: — Qu. : 
whether they can appoint an umpire 
before entering on the reforenee. — 
Mannion v. Harrison (1876), I. K. 11 
I. C. L. II. 102.— IR. 

658 iii. — Whut constitutes 

•* disagreement. ”1- An outgoing & incom- 
ing tenant executed a reference to t wo 
persons as joint arbiters for fixin g the 
price of certain subjects which the 
former hud sold to the latter, with 
power to the arbiters, “ in the case of 
their differing in opinion," to appoint an 
oversman. The arbiters selected an 
oversman, & came to an agreement as 
to all but one of the items, as to which 
one of the arbiters desired to have 
evidence from skilled persons : — Held : 
the arbiters had differed within the 
meaning of the reference, & were bound 
to execute a minute of devolution on 


the oversinau. - Sinclair v. Fraser, 
Etc. (1884), M R. (Ct. of Sess.) 1139. — 
SCOT. 

658 iv. Appointment before dis- 

agreement.] — -A mutter was referred to 
two arbitrators, with power to select an 
umpire to act with them in case they 
could not agree. The arbitrators 
appointed A., who sat with them & 
joined in the award though they did not 
disagree : — Held : the arbitrators had 
no right to appoint A. — Turner ?\ 
BURT (1885), 24 N. B. R. 547.— CAN. 

658 v. Auxird before time limit 

imposed on arbitrators.] — An award 
of umpirage is valid, though made 
before the time limited for the award of 
the arbitrators, if they disagree & do 
not make an award afterwards. — Ray v. 
Durand (1850), 1 P. R. 27. — CAN. 

658 vi. Effect of appointment. I — 

Where under a submission it was pro- 
vided that arbitrators should appoint an 
umpire in case of disagreement : — Held : 
their appointing such an umpire was 
sufficient evidence of their having dis- 
agreed, without any allegation or that 
fact on affidavit. — White v. Kirby 
(1869), 2 Ch. Ch. 452.— CAN. 
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Sect. 3. — Time for appointment & commencement of { 

umpire' 8 authority. Sect. 4 : Su b-sec t. 1.] 

661. Umpire named in submission — Time 
limit for award.] — If a submission be made to the 
award of certain arbitrators, A if they disagree, 
then to the umpirage of S., so that the award or 
the umpirage be made before May 1, the umpire 
cannot make any award until the disagreement of 
the arbitrators, A tiie arbitrators can make their 
award at any time before such day, A no time is 
limited for the umpire A his power is simply void. 

— Barber v. Git.es (1618), 1 Roil. Abr. 261, pi. 2. 

662. Time for award & umpirage limited 

to same day.] — If a submission be to arbitrators, 

A if they disagree, then to an umpire, A the award 
A umpirage are limited to the same day, the power 
of the umpire is void, unless the arbitrators dis- 
agreed A declared they would not intermeddle any 
more ; A pltf., in such case, must show, in his 
declaration, the cause why the arbitrators could 
not make their award. — -Coppin (Copping) v. 
Hurnard (Harriard, IIernault, Hern all) 
(1666), 2 Wins. Saund. 127 ; 1 Lev. 285 ; T. Raym. 
187 ; 1 Sid. 455 ; 2 Keb. 619 ; 1 Mod. Rep. 15 ; 

85 E. R. 849. 

Annotations : — Reid. Tippet r. Eyres (1090), 5 Mod. Pep. 

457. Mentd. Livingston r. Rail! (1855), 5 E. & B. 132. 

663. — No express admission of dis- 

agreement.] — By a reference all matters in dispute 
between the parties were submitted to the deter- 
mination of two arbitrators, A in case of their not 
agreeing, to an umpire, the award or umpirage to 
be delivered on or before a stated date. The 
umpire made an award without the express admis- 
sion of t he arbitrators that they could not agree. 
The ct. refused to sot it aside. — Hill v. Marshall 
(1827), 5 L. J. O. 8. C. 1\ 161. 

664. . Necessity for formal notice of 

disagreement.] — By the terms of a submission it 
was agreed between the parties that each should 
appoint his own arbitrator, who in the event of 
disagreement should appoint an umpire, A the 
award was to be given not later than July 1, 
whether by the two arbitrators or the umpire. 

An umpire having been appointed, the arbitrators 
subsequently requestful the umpire verbally to 
make his award, as they themselves would, be 
unable to agree, which award was duly delivered 
on .Tune 10. On a motion to set aside the award, 
on the ground that the umpire had delivered his 
award before the expiry of the time limit under 
the submission, without a written notice from the 
arbitrators : — Held ; as the agreement contem- 
plated two sets of judges, the agreement contem- 
plated that the umpire would have to act before 
July 1 if it became evident that the arbitrators 
could not agree, A the motion must lx; dismissed. 

Qn. : whether, in a case where the Act of 1889, 
Sched. I. (d) applied, it would be necessary to have 
a formal written notice. — Biglin v. Clark (1905), 

49 Sol. Jo. 204, D. C. 

065 . __ — . Umpire allowed additional time — 
Whether necessary to state disagreement.] —Sub- 
mission to the arbitrament of two, Ac in case they 
disagree to the umpirage of a third, so that the 
arbitrators make their award on or before a day 
certain, Ac the umpire, if they should differ, before 
a subsequent day. The umpire made his award 
before the time given to the arbitrators expired : 

— Held : the umpirage need not state that the 
arbitrators had disagreed. — Sprigens v. Nash 
(1816), 5 M. Ac 8. 193 ; 105 E. R. 1021. 

060 . Appointment before time limit 

fixed for arbitrators’ award.] — Two arbitrators were 
to make an award by Aug. 20, or such other day 
as they should appoint, Ac in case they disagreed 
an umpire was to decide by Sept. 20 or such other 
day as he should appoint. The arbitrators ap- 


pointed an umpire before Sept. 20 Ac enlarged their 
time to Nov. 1 , Ac in Oct. gave the umpire notice 
of their being unable to agree. In Sept, the umpire 
enlarged his time till Dec., in which month he made 
his award : — Held : the umpire was properly 
appointed before Sept. 20, in order that he might 
extend the time for his award Ac so keep his power 
alive in case, of disagreement between the arbi- 
trators. — Re Dodington Ac Bailward (1839), 5 
Bing. N. C. 591 ; 7 Dowl. 640 ; 7 Scott, 733 ; 8 
L. J. C. P. 331 ; 132 E. R. 1227. 

Annotation: — Consd. Kellett v. Tranmere L. B. of Health, 
Tranmore L. B. of Health v. ICellefct (1864), 34 L. J. Q. B. 
87. 

667. Where umpire to decide if arbitrators fail to 
do so within time limit — -Same time limit for umpire 
— Appointment before expiry to time limit.]--A. 

promised to stand to the arbitrament of S. Ac D. 
if they made their arbitrament Ac award within 
ten days, Ac, if they did not make their award 
wit hin ten days, that if they nominated an umpire, 
Ac he made an award within the ten days, that 
then, etc. 8. Ac I). did not, make any award within 
ten days, but the fourth day after the submission 
they nominated N. to be umpire, who made an 
award within the ten days. Deft, would not per- 
form the award, wherefore pltf. brought an action 
upon an assumpsit : — Held : the action would lie, 
the agreement being that if an arbitrament A 
award be made within ten days by the first arbi- 
trators or by the umpire, for the first arbitrators 
might examine the matter for two or throe days, 
A if they could not- make any award, then the 
umpire should have the rest of the ten days to 
make the award. — Fial (Fyall) v. Varikr (1613), 
Godb. 241 ; 1 Roll. Abr. 261, pi. 3 ; 78 E. R. 140. 

668 . — . — Additional time given for appointment 
of umpire — Appointment made before time limit for 
award.] — On a submission to arbn., so as the arbi- 
trators make their award on July 20, or choose an 
umpire before July 25, the appointment of an 
umpire before July 20 is void if the arbitrators 
make an award before their time expires, for the 
appointment should not be made till after the 
award ; but it is good if they make no award at, all. 
— Jennings v. Vandepittt (1632), Cro. Car. 263 ; 
79 E. R. 829. 

Annotations : — Folld. Donavan v. Maschu.il (1070), 1 Mod. 

Rep. 274 ; Doley v. Pits tow (1755), iSay. 221. Mentd. 

Williams v. .Jones (1823), 7 Dow. & liy. K. B. 548. 

069 . No time limit for umpire — Award 

made before expiry of arbitrators’ time limit bad.] - 

Where a submission provides that, if the arbitrators 
shall not, make their award to-morrow, then the 
umpire shall make it, the arbitrators have the 
whole of the named day to make their award, A 
the umpire has no power to make his award till the 
day is ended; hence his award, if made on the 
same day, is bad.— Barn ard v. King (1651), Sty. 
306 82 E. R. 731. 

Annotations : — Retd. Coppin v. Hurnard (1670), 1 Sid. 455 ; 

Tippet, v. Eyres (1689), 5 Mod. 457. 

07 0. Appointment good.] — On a 

submission to arbn. on condition that, if the arbi- 
trator do not make an award on or before Feb. 19, 
he may choose an umpire, the arbitrator may 
choose an umpire before that day ; but an award 
made by the umpire on that day is void, unless it 
appear that the arbitrator had made no award. — - 
Donavan (Dellovan, Denovan) v. Masciiall 
(Marshall, Mascall) (1670), 1 Mod. Rep. 274; 

2 Keb. 711 ; 1 Lev. 302 ; T. Ravin. 205 ; 86 E. R. 
877. 

671. — — Appointment before arbitrators’ 

time limit expired.] — If arbitrators choose an 
umpire before the time allowed for their award be 
expired, it is ipso facto void, though they abso- 
lutely resolve to make no award themselves. 
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Reynolds v . Gray (1697), 1 Ld. Raym. 222 ; 1 
Salk. 70 ; 12 Mod. Rep. 120 ; 91 E. R. 1045. 

Annotation : — Consd. Doley v. Pitatow (1755), Say. 221. 

672. .] — An award is good which 

is made by an umpire appointed by the arbitrators 
before the last day for making their award, if they 
in fact make no award. — E lliott v. Ohevall 
( 1699), 1 Lut. 541 ; 125 E. R. 284. 

Annotation: — Reid. Doloy v. Pitatow (1755), Say. 221. 

673. — .] — An umpirage is good, 

although it be made by an umpire chosen before* 
the time for making an award is expired. — Dolby 
v. Pitstow (1755), Say. 221 ; 90 E. It. 859. 

674. Later time limit for award by umpire — 

Appointment after time limit for award by arbi- 
trators.] — ’Arbitrators may appoint an umpire at 
any time after the expiration of their own autho- 
rity, Ac before the time limited for the umpirage. 
At the end of their time for award their authority 
for making the award expires, but not for choosing 
an umpire. — Anon. (1674), 1 Freem. K. B. 378 ; 
89 E. R. 281. 

675. .] —On a submission, so that 

the award be made on or before such a day, or that 
the arbitrators may choose an umpire, they may 
choose an umpire after the day named, for their 
power is only determined as to making the award. — 
Adams ?\ Adams (1677), 2 Mod. Bop. 169 ; 86 E. It. 
1005. 

676. ,J —Submission “so that 

the arbitrators should make their award before or 
on June 21, but if no award should be* made before 
or on that day, thou ” an umpire to be chosen Ac 
the umpirage made before .Tune 28. The arbi- 
trators met, but did not make an award, nor choose 
an umpire, before or on June 21; but they ap- 
pointed an umpire before June 28, Ac the umpire At 
arbitrators math* a joint award before June 28 : — 
Held : the award was good, for the power to 
appoint- an umpire did not begin till the arbitrators 
failed to make an award on June 21. — Beck v. 
Sargent (1812), 4 Taunt. 232 ; 128 E. R. 318. 

077 . — - — .] — Submission to arbn. so 

as the award of the arbitrators be made on or before 
Mar. 1, A:, if the award was not; made within that 
time, then to the umpirage of an umpire to be 
appointed by the arbitrators, so as the umpirage 
be made on or before Mar. 25. The arbitrators 
made no award by Mar. 1, Ac chose an umpire* on 
Mar. 14, who made his umpirage' on Mar. 24:-- 
Held : while it was very convenient for arbitrators 
to begin by appointing an umpire*, yet- if not 
expressly restrained they might choose an umpire 
at; any time within the period limited for his 
umpirage*, whether before or after the* time limited 
for making their own award.— Harding v. Watts 
(1812), 15 East, 556; 104 E. R. 953. 

678. — — Award made on day on which 


arbitrators’ time limit expired.] — Submission to the 
award of S. Ac N. so that they make it before or on 
July 1, Ac, if t-hey make it not then, to the umpirage 
of l). so that he make it on or before J uly 2. The 
arbitrators made no award, but the umpire made 
his umpirage on July 1 : — Held : the umpirage 
was good, for the parties had expressly given 
July 1 to the umpire, Ac, since the umpire had only 
a conditional authority, namely if the arbitrators 
made no award within the time, there was no 
confusion of authority. — Case v. Dare (1682), 
T. Jo. 67 ; 84 E. R. 1199. 

Annotations : — Reid. Cowel v. Waller (1732), 2 Bam. K. B. 

154 ; Smaller v. Wright (1815), 3 M. & S. 559. 

679. No complete appointment it 

umpire refuses to act.] — If a submission be made 
to arbitrators so as the award be made before 
Apr. 1, or else to such umpire as they shall choose, 
so as the umpirage be made before Apr. 16, Ac the 
arbitrators, making no award, nominate a person 
for umpire who refuses to act, they may choose 
another person umpire. — Tippet v. Eyres (1689), 
5 Mod. Rep. 457 ; 87 E. R. 762. 

680. Appointment & award made 

before arbitrators’ time limit expired.] — Submission 
to arbn. at the beginning of Dec. so that the arbi- 
trators make their award by Jan. 17, Ac, if the 
award should not be then made, to the determina- 
tion of an umpire to be chosen by the arbitrators, 
so that he make it by Feb. 1 . The arbitrators chose 
an umpire on Dec. 24, Ac the umpire made his 
umpirage on Jan. 14: — Held: the umpirage was 
good. — C owel r. Waller (1732), 2 Bam. K. B. 
154; 94 E. R. 417. 

081. Award made after notice that 

arbitrators had disagreed & would not decide, but 
before time limit for arbitrators’ award.] — Submis- 
sion to two so as they make their award on or 
before a day certain, but if they do not by the time 
aforesaid make, their award, then to an umpire, 
provided he make his award on or before a subse- 
quent day. The arbitrators finally disagreed before 
their time expired Ac declared they would not make 
any award, Ac did not make any: — Held: the 
umpirage might be, made, after the final disagree- 
ment of the arbitrators, before, the time allowed 
them had expired. — Smailes v. Wright (1815), 3 
M. Ac S. 559 ; 105 E. R. 720. 

Annotation: — Consd. Sprigons v. Nash (1816), 5 M. A: 8. 

193. 


Sect. 4 — ENLARGEMENT OF TIME. 

Sub-sect. l.~ -B y the Parties. 

682. By express agreement —By deed.] — Debt on 
a bond conditioned for the performance of an 


674 i. B ' here umpire to decide if arbi- 
trators fail to do so within time limit — 
Later time limit for award by umpire — 
Award within month from enlargement 
by arbitrators .] — By a submission matters 
in difforonce were referred to the award, 
etc., of M. Sc B., & in ease they failed to 
make t heir award before Aug. 1 , then to 
the award, etc., of such umpire as tie* 
arbitrators should nominate Sc appoint, 
" so as the arbitrators or umpire do 
make & publish his tic their award ready 
to be delivered on or before Aug. 10 
next, or on or before any other day to 
wldoli the arbitrators, or umpire shall, 
by writing indorsed on these presents, 
enlarge the time for making such award 
or umpirago.” On July 29 the arbitra- 
tors appointed J. as umpire, Sc on the 
same day, by indorsement on the 
award, extended the time for making 
the award by the arbitrators from 
Aug. 1 to the 25th & for the umpire 
from Aug. 10 to the 30th. On Aug. 25 


the arbitrators further ox tended the time 
for making the award by the arbitrators 
to Sept. 10 & for the umpire to Sept. 20. 
On Sept. 20 tho umpire extended the 
time for making his award to Sept. 30 
Sc on that- date he again extended the 
time to Oct. 10. On Oct. 7 he made Sc 
published the award on which pltf.’s 
action was brought : — Held : under 
Arbn. Act the umpire had one month 
after the original or extended time for 
making the award of the arbitrators in 
which to make his award. Sc as he had 
made it witliin that time, it could not 
bo said that ho had no authority to do 
so. — H olmks v. Taylok (1900), 33 N. S. 
L. R. 415.— CAN. 

s. Appointment not revocable by arbi- 
trators.] — Whero an umpire is ap- 
pointed Sc has oonsented to act., ids 
appointment cannot be revoked by the 
arbitrators. — K kdy v. Davison (1901), 
34 N. S. L. It. 233.— CAN. 


t. Award made by umpire after re- 
fusal to act. 1 — - Under deed all disputes 
were to he referred to two arbitrators 
with power to choose an umpire, who, 
in case of disagreement, was to decide 
alone all matters in dispute. The um- 
pire refusod to proceed with the reference 
unless the parties signed a deed, making 
t he decision final. Both parties refused 
to execute such a deed. Tho umpire 
then published his award: — Held: the 
umpire had withdrawn from the arbn. 
& thereby terminated his authorit y. & 
he could not resume it without consent 
of both parties. — Re Dk Castrkh Sc 
Gaud (1882), 1 Q. L. J. 97. — A US. 

PART II. SECT. 4, SUB-SECT. 1. 

682 i. By express agreement — Need not 
contain consent to being made rule of 
court. 1 — An agreement enlarging the 
time need not contain a consent that 
it may be made rule of ct. as wel as 
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award to bo made within a limited time. The 
declaration, after setting out the condition, stated 
that before that time expired the parties to the 
bond, by deed, agreed to give the* arbitrators 
further time for making the award, A that an 
award was made within the extended time, A 
alleged non-performance : — Held : the action was 
maintainable upon the bond. — Greig v. Tal- 
bot (1823), 2 B. A C. 179 ; 3 How. A Iiy. K. B. 
446 ; 107 E. R. 350. 

Annotation .-Distd. & Expld. 1L r. Bingham (1829), 3 
V. & J. 10 J. 

683. By waiver or acquiescence — Acting on 

reference.}- -An objection that the time for making 
an award has not been duly enlarged is waived by 
proceeding in the reference with a knowledge of 
that fact. — Lawrence v. Hodgson (1826), 1 Y. A J. 
16 ; 148 E. R. 568 ; subsequent proceedings 

(1827), 1 Y. A J. 368. 

Annotations Mentd. Green v. Cobden (1837), 4 Scott, 
486 ; Vaughan r. Wilson (1837), 5 Srott, 404 ; Dor cl. 
Taylor r. Crisp (1839;, 7 Dow). 584 ; Milos v. Bough 
(1845), 15 L. .1. Q. B. 30; Freeman r. Tranah (1852 
12 C. B. 400. 

684. .J-On a compulsory reference 

under C. L. 1\ Act, 1854, it is no objection to 
entering up judgment on t he award, under s. 3, 
that the award was made more than three months 
after the arbitrator entered on the reference, 
though the order of reference names no time, A no 
written consent for enlarging the time has been 
given by the parties, if it appear that the parties 
have, within a month before the making of the 
award, acted upon the reference as still subsisting, 
such acting estopping them from saying that the 
circumstances necessary to give jurisdiction to the 
arbitrator did not exist. — Tyekman v. Smith 
(1856), 6 E. A B. 719 ; 25 L. J. Q. B. 359 ; 27 L. T. 
O. S. 172 ; 2 Jur. N. S. 860 ; 119 E. R. 1033. 

Annotations : — Consd. Watson v. Bennett (18(H)), 5 H. & N. 

831. Reid. Hame? v. East India Co. (1856), 1 1 Moo. P. C. O. 

39, P. C. ; Palmer r. Met. ity. Co. (1862), 31 L. J. Q. B. 

259 ; Ringland v. Lowndes (1864), 17 C. B. N. S. 514. 


685. Assent to adjournment — Whether new 

parol submission. ] — Semble : ( 1 ) neither s. 9 nor s. 1 5 
of C. L. P. Act, 1854 (as to enlargement of time for 
making the award) applied to orders of reference 
made by consent ; (2) even where s, 15 did apply, 
the attendance of the parties before the arbitrator 
after the time mentioned therein had expired, A 
their assent to an indefinite adjournment, for the 
purpose of his making an award, might amount to 
evidence of a new parol submission for an award 
to be made in any reasonable time. — Watson v . 
Bennett (1860), 5 H. A N. 831 ; 157 E. R. 1412 ; 
sub ttom. Bennett r. Watson, 29 L. J. Ex. 
357. 

Attendance before arbitrator after 

expiry of time — Taking up award made out of time.] 

— Semble : if parties at tend before an arbitrator, 
after the time for making his award has expired, 
A one take up an award so made, lie does not 
thereby admit that the arbitrator had authority 
to make the award (Lord Chelmsford, C.). — 
Darnlky (Earl) v. JjONdon, Chatham A 
Dover Ry. Co. (1867), L. R. 2 H. L. 43; 
36 L. 1. Ch. 104; 16 L. T. 217; 15 W. R. 817, 
H. L. 

687. Whether new parol submission.] 

— An award bad, as being matte out of time, is not 
cured by the party impeaching it having attended 
the first* of several meetings after the expiration 
of the period limited in the order of reference. Such 
attendances are only £ood pro tanto , A do not 
justify the arbitrator m going on when the par- 
ties are absent. Nor do they constitute a parol 
submission to a fresh arbn. The lator meeL 
ings take place on the terms of the original sub- 
mission. — JD itnstan v. Norton (1866), 13 L. T. 
722. 

688. Under protest.] — Where an um- 

pire appointed under Public Health Act, 1848 
(c. 63), without enlarging his time under t he Act, 
proceeded in the reference after the time for 
making his award had expired, A a party attended 
before him under protest, but nevertheless cross- 
examined his adversary's witnesses A called wit- 


thc submission.— Crooks c. Chisholm 
(1834), 4 O. 8. 121.— CAN. 

682 ii. After previous enlargement 

by rule — New submission .1 — A verdict 
was taken subject to reference, the 
time was enlarged by rule before the 
period limited for ibe award expired, & 
afterwards by consent again enlarged : 
— Held : the award was good under the 
lost, submission, although it would 
have been invalid if made under the 
rule. — Charles v. Hickson (1810), 1 
Ont, Dig. 100, 101— CAN. 


682 iii. 


Parol.] — A deed of sub- 


mission limited the time within which 
the arbitrator should make his award, 
hut gave uo power to enlarge that time. 
The parties verbally agreed to enlarge 
the time : — Held : an award made 
within the enlarged time was good. — 
Gillanders v. Kossmork (Lord) (1835), 
1 Jo. Ex. Ir. 504. — IR. 

682 iv. - -field ' : a verbal 

consent loan enlargement of t he time for 
making an award L sufficient. — J ones 
V. PRENTICE (1866), 2 C. L, J. O. 8. 205. 
—CAN. 

682 v. Consent by attorneys — 

Whether new parol submission .] — Differ- 
ences were submitted to arbn. The 
award was to be made on or before 
May 1, 1877, or such further day as the 
arbitrators might indorse from time to 
time on the order. The time for making 
the award was extended by the arbi- 
trators till Sept. 1, 1877. On Aug. 31, 
1877, the attorneys for pltf. Sc defts., 
by consent indorsed on the rule, ex- 
tended the time till Sept. 8. On Sept. 7 
the arbitrators made their award ; — 
Held : w here the parties, through their 
attorneys, consent to extend the time 


* for making an award under a rule of 
! reference, such consent does not operate 
i us a new submission, but is an enlarge- 
ment of the time Sc a continuation to 
the extended period of the authority of 
the arbitrators, Sc, therefore, an award 
made within the extended period is an 
award valid & binding on the parties. — 
Oakes v. Halifax City (1879), 4 
8. C. JL 640.— CAN. 

686 i. Iiy \miver or acquiescence — At- 
tendance before arbitrator after expiry of 
time.] — A submission was entered into 
, requiring decision within three months. 

The three months expired. No decision 
; having been pronounced, the parties 
indorsed on the deed a minute of re- 
newal. Three months again expired 
1 without a decision, & the parties con- 
tinued the discussion before the arbiters. 
Thereafter A. insisted in a wakening j 
of the action, which, prior to the sub- I 
mission, he had brought ; — Held : under j 
the terms of the minute of renewal, & j 
the conduct of parties, the submission 
subsisted to the effect of barring any 
further procedure. — Hill v. Dundee, 
Perth & Aberdeen Ry. Junction Co. 
(1852), 24 8c. Jur. 642.— SCOT. 


687 i. 


Whether new parol 


submission.] — Submission by bond with 
a day limited for making the a^ard. 
On the last day the arbitrators were 
ready to make the award, but at deft/e 
request put it off — all parties, however 
supposed that the time fixed by the 
submission would not expire till the 
next day. The next day the arbitrators 
heard both parties on oath Sc made an 
award about an hour after midnight : — 
Held : assumpsit on a parol submis- 
sion was maintainable to recover the 
sum awarded, & the extension of the 
time operated as a parol submission 
Hull r. Alway (1835), 4 O. S. 375. 
CAN. 


687 ii. 


— Where the 


time for making an award has expired, 
& the parties afterwards meet by con- 
sent, such meetings operate as a mere 
parol submission, which is revocable ; 
& if revoked, the time for making an 
award cannot afterwards be enlarged 
by the ct. — R uthvbn v. Robsin (1860), 
8 Gr. 370.— CAN. 


Accepting the award .J 


886 ii. 


-.1 — One of the parties 


to a submission brought a reduction of 
the decree -arbitral on the ground that 
the submission had lapsed in conse- 
quence of the arbiter having neglected 
to prorogate It. : — Held : pursuer was 
barred from pleading want, of proroga- 
tion, because the parties had proceeded 
to plead before the arbiter long after 
the date of the alleged lapse of 
the submission.- -Paul v. Henderson 
(1867), 5 Macph. (Ct. of Sees.) 613.— 
SCOT. 


Where one of the parties has accepted 
an award he is estopped from objecting 
that it was not made within the time 
limited by the submission. — Morrow v. 
Lindsay (1907), 6 W. L. K. 386 ; 7 
W. L. R. 48 ; 1 S. U R. 5.— CAN. 

b. — — Taking up award.] — The 
fact that, a person, who objects to an 
award on the ground that it is out of 
time, has taken up the award knowing 
it is out of time does not amount to a 
waiver of the objection. — Anderson v. 
Brundkll Sc Watkins (1805), 24 

N. Z. L. 11. 938.— N.Z. 
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nesses on his own behalf: — Held : he did not 
thereby preclude himself from afterwards objecting 
that the umpire was proceeding without authority. 
— Ringland v. Lowndes (1864), 17 O. B. N. S. 
614 j 4 Now Rep. 400 ; 33 L. J. C. P. 337 ; 28 
J. P. 519 ; 10 Jur. N. S. 850 ; 12 W. R. 1010 : 144 
E. R. 207, Ex. Ch. 

A nnotatlons N.P. Boissiere it. Brockner (1889), 6 T. L. R. 
f A confess I am unable to supply the reasons which 
the judgments (in Ringland v. Lowndes) do not give, & I 
respectfully decline to extend a decision, of the grounds 
or which I am ignorant, to a different state of circum- 
stances, to which, in my judgment, it la entirely Inapplic- 
able (Cave J.). Refd. Davies v. Price (1864), 11 L. T. 
«u3* 


#89. — - — Implied consent to extension of time.] 

Defts. in an extent in aid agreed to submit to 
arbn. tlie question of the amount of what was due 
to the prosecutor, provided the award was made by 
a 'tiven time. The arbitrator did not make his 
ward till after the expiration of a further period, 
vhich it had been agreed to extend the time, 
m. resequence of defts. having delayed to furnish 
aim with the name of a trustee, which was required 

• iuc\ part of the award, & defts.’ solr. after- 
\\ -is wrote a letter requiring that the arbitrator 
we i 1 take into consideration matters not before 
1 x during the reference, which was refused, as 
t reft renee was considered to be closed : — Held : 
b * circumstances the delay in making the 

• ‘ bad. not. invalidated it, as being made after 
>i rat ion of the arbitrator’s authority, for the 
*uo,t of defts. &the solr.’s letter were equivalent 
, •>. consent, to extend the time. — R. v . Htt.t, (1819), 
>•<,036; 140 E. R. 1085. 

t — if (lie parties to an arbn. by 

of ct., which gives no power to enlarge the 
of the arbitrator, consent to the enlarge- 
'of o. that authority, such consent will constitute 
aA h cient agreement to maintain an action for the 
o -performance of an award made pursuant to 
i enlarged authority. — A non. (1827), 5 L. 3. 

* S, K. R. 217. 

991. .] — An award enforced, although 

..arte after the prescribed time, where both parties 
■d, without objection, allowed the arbitrators 
.<> proceed after that time. — 11a wkswo rth v. 

.a .V i mall (1810), 5 My. A Or. 281; 41 E. R. 
o t 7. 

.. -Mentd. Blackett r. Bates (18G5), 2 Hem. & 


Sub-sect. 2. — By the Arbitrators or Umpire. 

See, now, Arbitration Act, 1889, s. 2, & Sched. I* 

692. Arbitrator with power to enlarge — Succes- 
sive enlargements.] — If an arbitrator has power to 
enlarge the time for making his award to any other 
day, he may enlarge it more than once. — P ayne v. 
Deakle (1809), 1 Taunt. 509 ; 127 E. R. 931. 

093 . .] — if an arbitrator has power to 

enlarge the time for making his award to any other 
day, the ct. will expound it to mean to any other 
days. — B arrett v. Parry (1812), 4 Taunt. 658 ; 
128 E. R. 489. 

694. Defect In clause giving power.] — Pltf. 

& defts. agreed that in a certain event H. should 
say, by his award in writing, to be delivered “ on 
or before Dec. 30 next, or on some such ulterior day 
as H., by a memorandum in writing under bis tiand 
to be indorsed thereon,” (omitting the words “shall 
appoint,”) what, if anything, should be paid to K. : 
— Held : there was a sufficient power to enable the 
arbitrator to enlarge the time. — K irk v. Unwin 
(1851), 0 Exch. 908 ; 2 L. M. & P. 519 ; 20 L. J. 
Ex. 345 ; 18 L. T. O. S. 64 ; 155 E. R. 815. 

695. Umpire — Power to enlarge.] — Where by 
agreement of reference a cause & all matters in 
dispute were referred to two arbitrators, provided 
they made their award on a certain day, & power 
was given them to enlarge the time for making 
their award. & in case of their non-agreement they 
were to choose an umpire, who should have powor 
to make the award “ at the time & in manner 
aforesaid ” : — Held : these words gave the umpire 
power to enlarge the time by his single authority 
m the same manner as the arbitrators might have 
done. — Re Vinicombe & Morgan (1841), 10 L. J. 
Q. B. 128. 

096 . Power to arbitrators only.] — A deed 

of submission was entered into to A. & B., &, in 
the event of their differing in opinion, to any 
umpire they might appoint, & the parties agreed 
to submit to “ whatever the arbitrators or umpire 
should determine by an award or awards interim 
or final,” & gave powers to them to enlarge the 
time. Within the last enlargement of time made 
by A. & B. they delivered no award, but having 
agreed upon all the matters except two, they 
appointed O. as umpire in & concerning those 
two matters, &; to that extent devolved upon him 
till the powers competent to an umpire. C. then 


PART II. SECT. 4, SUB-SECT. 2. 

692 i. Arbitrator with power to enlarge 
'Enlargement by other arbitrators sub- 
s' luted under provisions of submission.] 
-A reference provided for the appoint- 
ment by A. & B. of two arbitrators, who 
were, before proceeding with the rofer- 
ioe, to appoint, a. third. Sc that the 
last ” award should bo made before 
July, 1848, or such other time as any 
t arbitrators should appoint, Sc 
tma* any two should have power to 
exiond the time for making the “ last ” 
a ward, whether the time had previously 
expired or not ; a master of Q. B. was, 
“ as soon as conveniently might be ” 
after the reference, to appoint an um- 
pire, who was to act if no two of the 
arbitrators should agree ; if A.’h or B.’s 
arbitrator should be unwilling, etc., to 
act, the third arbitrator or the umpire 
was to appoint a proper person to be 
arbitrator in his stead. The urbn. 
expired in July, no award whatever 
having been made under it. A.’s 
arbitrator declined to act. Neither 
third arbitrator nor umpire had boon 
appointed. Home time after, the master 
of Q. B. being applied to by B., ap- 
pointed an umpire who nominated 
an arbitrator for A., who, in conjunction 
with B.’a arbitrator, nominated a third, 
& extended the time : — Held : the time 

J. — VOL. ii. 


for the reference was duly extended. — 
Dimsdalr t\ Robertson (1844), 7 

I. Eq. It. 536 ; 2 Jo. & Lat. 58.— 

IR. 

692 ii. Enlargement must be made 

within time limit of submission . ] — 
Where an order of reference to an arbi- 
trator fixed tlu’oo months’ time for the 
award, & also empowered t he arbitrator 
to extend tho time for such submission 
from time to time by endorsement of 
the office copy of the order : — Ileld : 
the arbitrator could only exteud tho 
time before the time originally fixed 
for making the award had expired. — 
Co - Operative Hindustan Bank, 
Ltd. v. Biiola Nath Borooah (1914), 
19 C. W. N. 165.— IND. 

692 lii. No power to enlarge um- 

pire's time limit.) — An agreement for 
submission of matters in difference to 
tho award, etc., of M. & B„ & in case 
they disagreed or failed to make their 
award before Aug. thou next, then to the 
award, etc., of such umpire as the 
arbitrators should nominate & appoint, 
“so as the arbitrators or umpire 
do make & publish his & their award 
ready to be delivered on or before 
Aug. 10 next, or on or before any other 
day to which the arbitrators, or umpire 
shall, by writing indorsed on these 


presents, culargo the time for making 
such award or umpirage.” On July 29 
tho arbitrators appointed J. as umpire. 
Sc on the same day, by indorsement on 
the award, extended the time for making 
the award by the arbitrators from 
Aug. 1 to tho 25th & for the umpire 
from Aug. 10 to the 30tli. On Aw?. 25 
tho arbitrators further extended the 
time for making the award by the 
arbitrators to Sept. 10 & for tho umpire 
to Sept. 20 : — Held : tho arbitrators 
had no authority to extend the time 
within which the umpire could mako his 
award. — H olmes v. Taylor (1900), 33 
N. S. L. H. 415.— CAN. 

692 Iv. Enlargement made before 

submission fully signed.) — Johnston v. 
Cheape (1817), 5 Dow. 247 ; 3 a,. it. 1318. 
—SCOT. 

o. Arbitrator without power — Con- 
sent of parties.] — In an action on a bond 
to perform an award the declaration 
alleged that deft, agreed that C. should 
abide by an award respecting differences 
between C. & pltf. , if made before 
June 6, that the arbitrators, with the 
consent of 0., of deft., Sc of pltf., en- 
larged the time to July 1, Sc made 
their award on June 12 : — Held : no 
valid enlargement. — S exton v. Woods 
(1858), 15 U. C. R. 585.— CAN. 


E E 
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enlarged the time for making the award generally, 
& within that time, but after the expiry of the last 
enlargement made by themselves, A. & B. delivered 
their award regarding those matters which they 
had not referred to the umpire : — Held : the award 
of the arbitrators was not within the proper time, 
for the enlargement made by the umpire was not 
applicable to their award, being beyond his powers 
as regarded them. — Lang v . Brown (1855), 25 
L. T. 0. S. 297, H. L. 

697. How enlargement made — Indorsement on 
order.] — Where a cause was referred under a judge’s 
order with a proviso that the arbitrator should 
make his award on or before a day certain, but, if 
he should not be then prepared, that the time 
should be enlarged from time to time, as he might 
require, & a judge of the ct. might think reasonable 
& just : — Held : the time for making the award 
was duly enlarged by the arbitrator indorsing on 
the order, on the day preceding the expiration of 
the original time, that he required further time, 
although the judge’s order granting such further 
time w as not obtained until a day subsequent. — 
Keid v . Fryatt (1813), 1M.&S.1; 105 E. R. 1. 


Annotation : — Consd. Lord v. Lee (18G8), L. R. 3 Q. B. 404. 
( 598 # .} — An order of reference autho- 


rised the arbitrator to enlarge the time to Nov. 2, 
1841, “or to such other or ulterior day, as the 
arbitrator shall ultimately appoint & signify in 
writing under his hand, to be indorsed on the order 
of reference ” : — Held : the enlargements subse- 
quent to Nov. 2, 1841, only need be indorsed on 
the order of reference. — Davison v. Gauntlett 
(1841), 3 Man. & G. 550 ; 1 Dowl. N. S. 276 : 4 
Scott, N. R. 220 ; 133 E. R. 1260. 

699. Indorsement on copy order.] — Qu. : 

whether the indorsement of an extension of time 
by an arbitrator, upon a duplicate copy of order 
of reference, is good, the order of reference giving 
power to enlarge, such enlargement “ to be certified 
by his indorsement hereon.” — Siiother v. Stephen- 
son (1847), 8 L. T. O. S. 393. 

700. Indorsement on submission — Not 

stamped Acquiescence.] — An award, upon which 
pltf. sought to recover, was not made within the 
time prescribed by the condition of the arbn. bond. 
Pltf. relied on a signed memorandum on the arbn. 
bond whereby the parties within named, by them- 
selves or their agents, agreed to enlarge the time. 
The memorandum was not stamped : — Held : the 
memorandum not being stamped could not assist 

£ ltf., who was rightly non-suited. — Stephens v. 

owe, Stephens v. Strick (1832), 9 Bing. 32 : 2 
Moo. & S. 44 ; 1 L. ,T. C. P. 150 ; 131 E. R. 526. 

701. Directions ol indorsement not carried 

out — Waiver.] — An arbitrator, who had power to 
enlarge the time for making his award by indorse- 
ment on the order of reference, made the following 
indorsement : “ I direct that a rule of this ct. shall 
be applied for by counsel’s hand to enlarge the 
time of making my award.” No such rule was 
applied for ; but the parties subsequently attended 
meetings before the arbitrator, & made no objec- 
tion to the regularity of the enlargement r Held : 
(1) the indorsement was itself a sufficient enlarge- 
ment of the time ; (2) if it were not, the irregu- 
larity had been waived. — Hallett v. Hallett 


(1839), 5 M, & W. 25 ; 7 Dowl. 389 ; 2 Horn. 
& H. 3 ; 8 L. J. Ex. 174 ; 3 J. P. 421 ; 3 Jur. 727 ; 
151 E. R. 12. 

702. Order for enlargement — Waiver.] — By 

an order of reference the award was to be made by 
a given day, or such further time as the arbitrator 
should appoint, by indorsement on the order. The 
arbitrator enlarged the time, & before the expira- 
tion of the extended period pltf., at his request, 
obtained a judge’s order for a further enlargement ; 
& the arbitrator afterwards, & without any indorse- 
ment of the second enlargement on the original 
order, made his award : — Held : the consent of 
parties to the enlargement was a waiver of the 
irregularity & rendered the award valid. — L eggett 
v. Finlay (1829), 6 Bing. 265 ; 3 Moo. & P. 629 ; 
8 L. J. O. S. 0. P. 52 ; 130 E. R. 1278. 

70S. Appointment of subsequent meeting — 

Waiver by failure to object. > — A cause was referred 
by order of Nisi Prius to the decision of an arbi- 
trator, so as he made his award before the fourth 
day of Easter term, with power to enlarge the 
time, but the order did not direct in what mode the 
time was to be enlarged. Two days before the time 
had expired the arbitrator, in the presence of both 
parties, appointed another meeting on June 29, 
on which day, one of the parties not having 
attended, the arbitrator made his award : — Held : 
the appointment of a further day for the reference, 
neither party making any objection to it, amounted 
to a duo enlargement of the time. — B urley v. 
Stephens (Stevens) (1836), 1 M. & W. 156 ; 4 
Dowl. 770 ; 1 Gale, 374 ; Tyr. & Gr. 413 ; 5 L. J. 
Ex. 92 ; 150 E. R. 386. 

Annotations: — Consd. Newman v. Parbery, Barbery r. 
Newman (1810), 5 Jur. 175. Mentd. Nosotti v. Hudson 
(1868), 37 L. J. C. P. 135. 

704 . Reference .. to two with power to 

appoint third — Enlargement by two.] — By the terms 
of a reference to arbn. the two arbitrators were to 
appoint an umpire before entering into considera- 
tion of the matters in difference, & to make their 
award before a certain day, or such time as they 
or any two of them should appoint. The arbi- 
trators, before ajjpointing an umpire, enlarged the 
time & afterwards held a meeting, at which the 
parties attended : — Held : the parties, being aware 
of these facts & having afterwards attended, could 
not afterwards make any objection on the ground 
of the enlargement of the time having been made 
before the appointment of the umpire . — He Hick 
(1819), 8 Taunt. 694 ; 129 E. R. 554. 

Annotations Distd. Be ado v. Dutton (1836), 2 M. & \V. 69. 

Consd. OudlilT v. Walters (1839), 2 Mood. & K. 232. Distd. 
Darnloy v. L. O. & j). Ry. (1867), L. R. 2 H. L. 43, H. L. 
Mentd. Ringland v. Lowndes (1863), 15 C. B. N. 8. 173. 

705. .] — The ct. will not grant an 

attachment for non-performance of an award w r here 
the reference was to two, with power to appoint a 
third arbitrator, they or any two of them being 
authorised to enlarge the time, & the two original 
arbitrators enlarged the time for making the award 
before they had appointed the third. — R eade 
(Read) v. Dutton (1836), 2 M. & W. 69 ; 2 Gale, 
228 ; 6 L. J. Ex. 16 ; 150 E. R. 672. 

706. When order required — Waiver by attend- 
ance.] — A judge’s order of reference directed an 
arbitrator to make his award by such a day, or by 
such further day as he should appoint & a judge of 


700 i. Uow enlargement made — Indorse- 
ment on paper connected with submission 
— Waiver. I — An arbitrator was required 
to make his award before a date fixed, 
or on auch further day as the arbi- 
trator might from time to time 
enlarge the time for making his award 
in writing under his hand endorsed on 
the agreement. Two extensions of 
time for making the award were written 
upon another paper among the papers 


connected with the arbn. & either inside 
or outside the agreement of submission : 
— Held : the irregularity referred to 
was not waived by tho writing of a 
letter to the arbitrator objecting to the 
award on other grounds, it not being 
shown that at the time the letter was 
written either pltf. or Ids solr. had 
knowledge that the extension of time 
had not been properly made. — M acKay 
v. Niool (1895), 28 N. 8 . L. R. 43.— GAN. 


700 ii. 

verbal consent 


Ordered by arbitrators with 
of parties.] — A rule 


making an enlargement ordered by 
arbitrators a rule of ct. was set aside, 
such enlargement not having been 
consented to by both parties, but the 
award was upheld, the parties having 
verbally assented to enlargement,— 
Rutbven v. Rutbven (1848), 5 U. C. R. 
276.— CAN. 
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the ct. should order ; — Held : the award not being 
made within the limited time, & the time being 
enlarged by the arbitrator, it was necessary to 
obtain a judge’s order sanctioning the enlargement 
before any award was made. 

Where, under such an order of reference, there 
were several attendances before the arbitrator after 
the time originally limited, though within the time 
of enlargement made by the arbitrator alone, but 
the arbitrator had made a further enlargement 
after the last attendance before him, & there was 
no judge’s order to sanction any of the enlarge- 
ments : — Held : if the attendance of deft, cured 
the previous enlargements without authority, the 
last enlargement was made without even any 
implied authority, &> the award was void. — Mason 
v. Wallis (1829), 10 B. & C. 107 ; 5 Man. & Ry. 
K. B. 85 ; 8 L. J. O. S. K. B. 109 ; 109 E. R. 391. 

Annotations : — Distd. Benwell v. Hlnxman (1835), 1 Cr. M. 

& It. 935. Folld. Dims tan v. Norton (1866), 13 L. T. 722. 

Refd. Lord v. Lee (1868), L. R. 3 Q. B. 404. 

707. Consent to order for enlargement.] — 

By a judge’s order, all matters in difference in a 
cause were referred to an arbitrator, so as the 
award should be made on or before a certain day, 
or on or before such further or ulterior day, as he 
should from time to time appoint & signify in 
writing under his hand, to be indorsed on the order, 
& as the ct. or a baron thereof might order. The 
arbitrator made an enlargement, but it was not 
confirmed by a judge’s order, & afterwards two 
orders for enlargement were made by a baron of 
the ct., with the consent of the parties, but these 
were not indorsed ) Y the arbitrator : — Held : an 
award made before the expiration of the time 
limited by the last order was valid. — Benwell v. 
Hinxman (1835), 1 Cr. M. & R. 935 ; 3 Dowl. 500 ; 
5 Tyr. 509 ; 4L. J. Ex. 99 ; 149 E. R. 1300. 

708. Necessity for notice.] — Where an award 
appears to have been made out of the time origi- 
nally given U> the arbitrator by the rule of ct., but 
the rule reserved to him the power of enlarging the 
time, it is not enough for obtaining an attachment 
for non-performance of the award that the arbi- 
trator states in his award that; he had enlarged the 
time, without verifying the fact by affidavit, & it 
should also appear that deft, had notice of such 
enlargement of the time within which the award 
was made, when served with the rule for the 
attacliment. — D avls v. Vass (1812), 15 East, 97 ; 
104 E. R. 781. 

Annotations: — Cocsd. Wolilcnberg v. Lagvrnan (1815), G 

Taunt. 251. Refd. lie Smith & Reeves (1837), 5 Dowl. 

513 ; Barton v. Hanson (1838), 1 Horn. & H. 11 ; lie 

Dodington (1839), 5 Bing. N. C. 691. 

709. .] — If the day for making the award 

have elapsed without any award made, the ct. will 
not grant an attachment for disobedience to the 
order unless notice of the enlargement of the time 
have been served upon the party in default. — 
Hilton v. Hopwood (1814), 1 Marsh. 66. 

710. Knowledge sufficient— Umpire.] — An 

umpire may enlarge the time for making the award 
though the time for entering on his umpirage has 
not arrived. 

Notice in writing or in any particular form of 
the enlargement of the time for making the award 
by the umpire is not necessary, knowledge, not 


notice, of the fact being all that is required.— -Re 
Dodington & Bailward (1839), 6 Bmg. N. C. 
591 ; 7 Dowl. 640 ; 7 Scott, 733 ; 8 L. J. C. P. 331 ; 

1 ne\ W T) 100*7 


Annotalinn Apld. KeUett r. Tranmero L B. of Health. 


Q. B. 87. 

711. Enlargement after death of party.] — By an 

order of reference the award was to be delivered 
to the parties, or, if they or either of them were 
dead before the making of the award, to their 
respective personal representatives on or before 
a given day, with liberty to the arbitrator . to 
enlarge the time for making his award. Plt-f. died 
before the award was made, & after his death the 
arbitrator enlarged the time for making the award : 
— Held : the award made within the enlarged time 
was good. — Tyler v. Jones (1824), 3 B. & C. 144 ; 
4 Dow. & Ry. K. B. 740 ; 107 E. R. 688. 


Annotations: — Consd. Clarke v. Crofts (1827), 4 Bing. 14u; 
MoDougal v . Robertson (1827), 4 Bing. 435, Ex. Ch. 
Refd. Bowkcr v. Evans (1885), 33 W. R. 695, C. A. 


Sub-sect. 3. — By the Court. 

See, now , Arbitration Act, 1889, s. 9. 

Statutory references.] — See Part VI., post . 

712. Order of reference silent.] — Semble : under 
Civil Procedure Act, 1833, s. 39, the ct. or a judge 
has power to enlarge the time for an arbitrator to 
make his award, although the order of reference 
does not contain any power to enlarge the time & 
there has been no revocation of the arbitrator’s 
authority. — Potter v. Newman (1835), 2 Cr. M. 
& R. 742 ; 4 Dowl. 504 ; Tyr. & Gr. 29 ; 1 Gale, 
373 ; 150 E. R. 314. 

Annotations : — Refd. Burley r. Stephens (1836), 1 M. & W. 

156 ; Parbery v. Newnliam. Ncwnham v. Barbery (1841), 

10 L. J. Ex. 169. Mentd. Mooro v. Darley (1845), 1 C. B. 

445. 

Under Lands Clauses Consolidation Act, 1845 
(c. 18) — Under C. L. P. Act, 1854.] — See Compul 
sory Purchase of Land & Compensation. 

Under Public Health Act, 1875 (c. 55) — Under 
C. L. P. Act, 1854.f — See Public Health & Local 
Administration. 

Under Act of 1889 .] — See Public Health 

& Local Administration. 

713. Civil Procedure Act, 1833, s. 39, applies 
generally.] — The power given to the ct. or a judge 

j by the above sect, to enlarge the time for an arbi- 
trator to make his award is general, & it is not 
confined to cases where there has been a revoca- 
tion of the submission. — Burley v. Stephens 
(Stevens) (1836), 1 M. & W. 156 ; 4 Dowl. 770 ; 
1 Gale, 374 ; Tyr. & Gr. 413 ; 5 L. J. Ex. 92 ; 150 
E. R. 386. 

Annotations .-—Reid. Newman r. Parbery, Parbery v. 

Newman (1840), 5 Jur. 175. Mentd. Nosotti v. Hudson 

(1868), 37 L. J. C. P. 135. 

714. -.] — Semble : the clause in the above 
sect., enabling the ct. or a judge to enlarge the 
time for making an award, applies generally & not 
merely to the case in which parties have attempted 
to revoke the arbitrators’ authority (Lord Den- 


part II. SECT. 4, SUB-SECT. 3. 

d. Under 3 4 Viet. c. 105, a. 23.]— 

Under the above Act the ct. has power 
to extend the time, even where the 
arbitrators were able under the sub- 
mission to extend the term & allowed 
It to expire without having so done. — 
M’Neill v. Maonkale (1848), 13 
I. L. K. 164.— IR. 

e. Under 7 WiU. 4, c. 3, a, 29.3 — 
Though no power has been given by the 


reference, the ct., notwithstanding, 
under the abovo Act, have power to 
enlarge hi their discretion. — Jones v. 
Russeix (1849), 5 U. C. R. 303.— CAN. 

f. Under Common Law Procedure 
Act , 1856 — Jurisdiction of Court of 

Chancery .] — The Ct. of Ch. nas jurisdic- 
tion under the above Act to enlarge the 
time for making a final award. — 
Wright v. Griffin ( 1874), I. R. 8 Eq. 
560.— IR, 


g. Under R. S. O., 1887 (c. 53), 
a. 43 — Grounds for granting .] — The ct. 
has jurisdiction under the above Act to 
enlarge the time for making an award 
upon voluntary submission, after the 
making of the award ; it is “ good 
cause ” for so enlarging that the arbi- 
trators did all they could to enlarge, 
but were unable to get the original sub- 
mission whereon to make the indorse- 
ment . — Be Clement & Dixon (1897), 
17 P. R. 455.— CAN. 


E E 2 
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Sect . 4. — Enlargement of time : Sub-sect 3.] 

man, C.J.). — Re Salkeld & Slater & Harrison 
(1840), 12 Ad. & El. 767 ; 4 Per. & Dav. 732 ; 10 
L. J. Q. B. 22 ; 113 E. R. 1005. 

715. When power given to arbitrator.] — Senible : 
Civil Procedure Act, 1833, s. 39, is confined to cases 
where no power is given to the arbitrator to enlarge 
the time for making an award. — Doe d. Jones v. 
Powell (1839), 7 Dowl. 539 ; 1 Will. Woll. & H. 
553 ; 3 Jur. 41. 

Annotation : — Held. Parbery i\ Newnham, Newnliam v. 
Parbery (1840), 7 M. & \V. 378. 

715 . .] — Where a cause had been referred 

at Nisi Prius, & no step had been taken from May, 
1837, to Jan., 1841, & the arbitrator had inadver- 
tently omitted to enlarge the time for making his 
award, the ct. refused to interfere. Senible : where 
an arbitrator has power to enlarge the time, & 
omits to exercise his power, the cts. have no 
authority to enlarge the time under Civil Procedure 
Act, 1833, s. 39 (Tindal, C.J.). — Lambert v, 
Hutchinson (1841), 2 Man. & G. 858 ; 3 Scott, 
N. R. 221 ; 10 L. J. C. P. 213 ; 133 E. R. 991. 

717. Beyond time limited by submission.] — The 
provisions of Civil Procedure Act, 1833, s. 39, 
enable a judge to enlarge the time for making an 
award upon a submission which is within the Act 
of 1698 to a period beyond that to which the power 
of the arbitrator to enlarge is limited by the sub- 
mission. — Parkes v . Smith (1850), 15 Q. B. 297 ; 
19 L. J. Q. B. 405 ; 15 L. T. O. S. 223 ; 14 Jur. 
761; 117 E. R. 470. 

Annotations : — Consd. Tie Ward & Secretary of State for 
War (1802), 32 L. J. Q. B. 53. Mentd. Collins v. Collins 
(1858), 20 Bear. 306; Ex p. Olaysher (1804), 3 H. & C. 
442 ; Wishart v. Fowler (1864), 3 New Hop 373; lie 
Newton & Hcthorington (1865), 19 C. B. N. 8. 341 ; 
Commings v. Heard (1869), L. R. 4 Q. B. 669. 

718. After expiry of time limited by submission.] 

. — By a submission in writing the award was to be 
made within a month, or within such further time 
(not exceeding three months from the date of the 
submission) as the arbitrator should enlarge the 
time to. The award not having been made within 
the three months : — Held : a judge, in his dis- 
cretion, had power to enlarge the time under 
C. L. P. Act, 1854, s. 15, — Denton v. Strong 
(1874), L, R. 0 Q. B. 117. 

Annotation : — Apld. lie May & Hareourt (1881), 13 Q. 13. D. 
088. 

719. .] — The ct. has power, under Civil 

Procedure Act, 1833, s. 39, to enlarge the time for 
an arbitrator to make his award where the arbi- 
trator, having power to do so, has allowed the time 
limited by the submission for making the award to 
elapse without doing so. — Parbery (Parbury) v. 
Newnham (Newman), Newnham (Newman) v . 
Parbery (Parbury) (1841), 7 M. & W. 378; 9 
Dowl. 288 ; 10 L. J. Ex. 169 ; 5 Jur, 175 ; 151 E. R. 
812. 

Annotniiojis : — Apld. Leslie r. Richardson, Richardson v. 
Leslie (IS 18), 0 C. B. 378. Reid. Bowen r. Williams 
(184 8), 3 Exeh. 93 ; Watson v. Bennett (i860), 3 L. T. 20 ; ! 


Wishart v. Fowler (1861), 3 New Rep. 373 ; Nosotti i\ 
Hudson (1869), L. R. 3 O. P. 293. 

720. -.] — The ct. has power under Civil 
Procedure Act, 1833, s. 39, to enlarge the time for 
making an award where the arbitrator, to whom 
such a power has been given, inadvertently omits 
to exercise it. — Leslie v. Richardson, Richard- 
son v. Leslie (1848), 6 C. B. 378 ; 17 L. J. C. P. 
324 ; 12 L. T. O. S. 173 ; 12 Jur. 730 ; 136 E. R. 
1297. 

Annotations : — Apld. Edward t\ Davies (1854), 23 L. J* 
Q. 13. 278. Reid. Bowen v. Williams (1848), 3 Exch. 93 ; 
Wishart. v. Fowler (1804), 3 New Rep. 373. 

721. .] — Arbitrators were to award by 

June 25, with liberty to them to enlarge their time, 
but not to exceed Aug. 31 ; if they did not award 
within the time limited for them, the matters were 
to be determined by an umpire, who was to make 
his award within two months from his appointment, 
with liberty to him to enlarge his time, but not 
exceeding another two months. On Apr. 20 the 
arbitrators appointed an umpire, & in the appoint- 
ment stated that his duties should commence 
officially on Sept. 1 & should terminate before 
Jan. 1 following. The arbitrators could not agree 
on an award. The umpire did not enlarge his time, 
& Oct. 31 passed. The ct., without deciding as to 
the validity or effect of the umpire’s appointment, 
granted a rule enlarging the time of the umpire for 
making the award until the end of Dec . — Re John- 
son <fc Collie (Colley) (1854), 24 L. J. Q. B. 63 ; 

3 W. R. 76. 

722. Reference under Public Health Act, 1875 

(c. 55).] — The above Act, s. 180 (9), deals only with 
the power of the arbitrators or umpire to extend 
the time, & does not affect the jurisdiction of the 
ct. Under the Act of 1889, s. 9, the ct. or a judge 
has jurisdiction to extend the time for making an 
award under Public Health Act, 1875, although 
the time for making the award has expired. Re 
Mackenzie cfc Ascot Gas Co. (1886), 17 Q. B. D. 
114, overd. — Knowles & Sons, Ltd. v. Bolton 
Corpn., [1900] 2 Q. B. 253 ; 69 L. J. Q. B. 481 ; 
82 L. T. 229 ; 48 W. R. 433 ; 16 T. L. R. 283, 
C. A. 

723. After award made.] — Pursuant to the power 
given by an order of reference at Nisi Prius , an 
arbitrator enlarged the time for making his aw ard. 
The case proceeded, & the parties attended before 
the arbitrator after the time specified in the enlarge- 
ment had expired. Neither party was aware that 
the arbitrator had omitted to keep the time en- 
larged. The award was made in favour of pltf. 
Two terms having further elapsed since the award 
was made, pltf. proceeded to tax his costs, on 
which occasion deft, discovered the want of the 
enlargement & objected that the award was bad. 
The ct., on the application of pltf., enlarged the 
time for making the award under Civil Procedure 
Act, 1833, s. 39 . — Re Browne (Brown) & Oollyer 
(1851), 2 L. M. & P. 470 ; 20 L. J. Q. B. 426 ; 15 
Jur. 881. 

Annotation : — Consd. Lord v. Leo (1808), L. R. 3 Q. B. 404. 


718 i. After expiry of time limited by 
submission .] — A suit was referred to an 
arbitrator, who did not make his award 
within the period limited for that pur- 
pose. After that period had expired, 
an application was made for its exten- 
sion. both parties consenting ; the 
application was granted, & the award 
was made within the time so extended : 
— Held : the order extending the time 
was not illegal. — Laksuminarasimham 
V. SOMASUNDARAM (1892), I. L. R. 
15 Mad. 384. — IND. 


718 ii. Loss of papers.] — An arbi- 

trator having failed, owing to the Iobs of 
the papers in the cause, to make his 
award within the time limited, a judge 


extended the time. — Johnston 
Anolin (1869), ) 1\ R. 62. — CAN. 

718 iii. Statutory period. ] — The 

ct. has power to enlarge the time for 
making an award, although the same 
has not been made within the statutory 
time limit. — Re Toronto City & Scott 
(1880), 8 P. R. 318.— CAN. 

718 iv. Submission inoperative.] 

— If the period fixed for an award has 
expired without any report having been 
made, the submission becomes inopera- 
tive, & the ot. cannot thereafter grant 
an extension of the delay. — B eaudoin 
v. Dubbule (1901), Q. R. 20 9. C. 575. — 
CAN. 


718 v. Previous < xtension by con- 

sent.] — The time for making an award 
having been extended by the consent of 
the parties, & the written submission 
kept in foroe, an order was made, long 
after the time had expired, further 
extending the time. — lie Souius School 
District Corpn., No. 285, & Bullock 
(1914), 27 W. L. R. 751.— CAN. 

728 L After award made.] — When once 
an award has been delivered, it is no 
longer competent to the ot. to grant 
further time, or to enlarge the period 
for the delivery of tho award under 
s. 514 of the Code of Civil Procedure. — 
Hak Narain 9inoh v. Chaudhbain 
Bhaowant Kuar (1887), I. L. R. 10 
All. 137 ; L. R. 18 I. A. 355.— IND. 
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724 . -.] — By a submission to arbn., which 

might be made a. rule of ct., the time for making 
the award was limited to a day named, or such 
further day, not exceeding two calendar months 
from the date of the submission, as the arbitrator 
might appoint. The arbn. was closed before the 
day named, & the arbitrator, also before the day 
named, enlarged the time for making the award, 
but to a day later than the two months. The arbi- 
trator made his award within the enlarged time, 
but after the two months : — Held : the ct. or a 
judge had power afterwards to enlarge the time 
for making the award under Civil Procedure Act, 
1833, s. 39 . — Re Ward A Secretary op State for 
War (1862), 32 L. J. Q. B. 53 ; 11 W. It. 88. 

Annotations : — Conad. Lord ». Lee (1868). L. R. 3 Q. B. 401 ; 
lie Dare Valley Ry. do. (1869), 4 Cli. App. 554, n. 


725 . .] — By a submission in writing the 

time within which the award was to be made was 
fixed at one month. The submission contained 
no power to enlarge the time. The award was in 
fact made after the expiration of the month : — 
Held : the ct. had power subsequently to the 
making of the award to enlarge the time under 
C. L. P. Act, 1854, s. 15. — May v. Harcourt (1884), 
13 Q. B. D. 688. 

726. .] — The ct. has power, by the virtue of 

C. L. P. Act, 1854, s. 15, to enlarge the time for 
making an award where a cause has been referred 
by a judge’s order under s. 4, notwithstanding 
more than three months has elapsed since the 
arbitrator was appointed, A he has made a void 
award after the expiration of such three months. — 
Watson v. Bennett (Bkavan) (1860), 3 L. T. 20 ; 
0 Jur. N. S. 637 ; 8 W. R. 612. 

727. .] — The arbitrators appointed under a 

submission (with no power of extending the time 
for making the award), which was made a rule of 
ct., having made their award after the time 
specified, the ct. under Civil Procedure Act, 1833, 
s. 39, A C. L. P. Act, 1854, s. 8, enlarged the time 
A remitted the matter back to the arbitrators. — 
Re Warner A Powell (1866), L. K. 3 Eq. 261 ; 
sub nom . lie Walton Shore Road, Essex, Re 
Warner A Powell, 15 W. It. 303. 

728 . .] — An arbitrator, under a submission 

by agreement in writing which contained no limit 
of time, made his award more than three months 
after he had entered upon the reference, & a judge 
afterwards enlarged the time to a subsequent day ; 
& the award was taken up before that day, A an 
action brought upon it : ( 1 ) the judge had 

E ower to enlarge the time after the award had 
een made, A the effect of the enlargement was 
the same as if it had been made by consent of the 
parties, viz., to ratify what had oeen previously 
done by the arbitrator without authority ; (2 ) the 
award was valid. — Lord v. Lee (1868), L. R. 3 
Q. B. 404 ; 9 B. A S. 269 ; 37 L. J. Q. B. 121 ; 
16 W. R. 856. 


Annotations Consd May r. Harcourt (1881), 13 Q. 13. D. 
688 ; Knowles v. Holton Corpn.. [1900) 2 Q. 11. 253, <\ A. 


Mentd. Durant t\ Roberts A Keighley, Maxsted, [1900] 

1 Q. H. 629, C. A. 

729 . After death of party.] — An order of refer- 
ence gave power to the arbitrators to examine the 
parties. The time was enlarged twice ; A the 
second time the period for making the award was 
allowed to expire, A afterwards deft. died. The 
umpire refused to proceed with the award, but, 
on a summons before Williams, J., an order was 
made enlarging the time, A the award was made : — 
Held : the judge having made an order to enlarge 
the time after the death of one of the parties, no 
opposition being made before the judge, the ct. 
would not afterwards, on the ground that there was 
no cause existing upon which the order could 
operate, set such order aside. — Bowen v. Williams 
(1848), 3 Exch. 93 ; 6 Dow. A L. 235 ; 12 L. T. 
O. S. 199 ; 154 E. R. 770. 

Annotation : — Refd. Wlshart v. Fowler (1864), 3 New Rep. 

373. 

730. .] — A cause A all matters in difference 

between two partners were referred by order of 
Nisi Prius to an arbitrator, who was to make his 
award on or before Aug. 24, 1852, or on or before 
such ulterior day as he might indorse on the order. 
In case of the death of either party, the award was 
to be delivered to the personal representative. 
When pltf. was about to be examined before the 
arbitrator an adjournment was agreed to with a 
view to a compromise, A Aug. 24 passed without 
any enlargement of time by the arbitrator. Deft, 
afterwards refused to consent to any enlargement. 
In June, 1853, pltf. died. His extrix. was desirous 
of proceeding in the reference, A applied to the ct. 
to enlarge the time. Deft, opposed the enlarge- 
ment, A charged in his affidavit that pltf. had 
received large sums of money on account of the 
partnership which he had not brought into account : 

• — Held : ( 1 ) the ct. had power to enlarge the time ; 
(2) in the circumstances, in the exercise of its 
discretion, an enlargement should be refused. — 
Edwards v. Davies (1854), 23 L. J. Q. B. 278 ; 
23 L. T. O. S. 97 ; 18 Jur. 448 ; 2 W. R. 464 ; 

2 0. L. R. 681. 

731 . After long delay.] — A cause was referred 
to arbn. in 1846 ; the parties delayed to proceed 
with the reference/ A the arbitrator did not enlarge 
the time beyond Easter term, 1850. The ct. 
refused to enlarge the time under Civil Procedure 
Act, 1833, to Michaelmas term, 1852, defts. 
refusing to accede to such enlargement. — Andrews 
v . Eaton (1852), 7 Exch. 221 ; 21 L. J. Ex. 110 ; 
18 L. T. O. S. 260 ; 155 E. R. 925. 

732 . Form of order.] — Held: an order for en- 
largement made under C. L. 1*. Act, 1854, s. 15, 
was not invalid for omitting to state any cause 
for making it ; A if there was no application to 
set aside such order, A the award was made within 
the enlarged time, an objection to the award on 
the ground of such omission in the order could not 
be sustained. 

Sernblc : Civil Procedure Act, 1833, s. 39, was 


729 i. After death of party J — A sub- 
mission provided that the death of 
either party should not operate as a 
revocation of the power of the arbitra- 
tor ; there was no provision for an 
appeal from his award. The arbitrator 
allowed the time for making his award 
to run out before entering on the 
reference. One party died after the 
submission, & the survivor applied to 
the ct. to enlarge the time : — field : the 
death & absence of the right of appeal 
would not warrant the ct. in refusing to 
onlarge the time. — lie Curry (1888), 
12 P. R. 437. — CAN. 

k. Application to enlarge — Made 
by assignees of bankrupt party. 1 — A. & 
B. submitted all matters in dispute to 
arbn. B. became bkpt. after arbn. had 


been entered upon, A’ before any award 
had boen made ; the arbitrator had 
inadvertently allowed the period to 
expire without enlargement. The 
assignees of B., without having become 
privy to the proceedings under the sub- 
mission, moved the ct,, under c. L. P. 
Act (Ireland), 1856, s. 18, to enlarge 
the time for making the award : — Held : 
the ct., even if it had jurisdiction, 
would not enlarge the time, there being 
no mutuality between A. & the assignees 
of B. — -Gaffney v. Killkn (1861), 12 

I. C. L. R. App. xxv. ; 6 Ir. Jur. 191. — 
IR. 

1. What must be shown.] — On 

applying for an order to enlarge the 
timo. the original submission should be 
produced, or if in custody of the opposite 


party, it must he shown that ho refused 
to give It up, & it is not sufficient that 
the party applying swears merely that 
he cannot procure it. — Johns v , Furze 
(1864), 1 Ch. Ch. 260. — CAN. 

732 i. Form of order — Motion for three 
months — Enlargement for two — Costs. 1 — 
On motion that the time be extended 
for three months, the time was extended 
for two months with costs of the motion 
os costs in the causo. — Hazelton v. 
Clements (1893), 7 I. L. T. Jo. 429. — 
IR. 

m. Substantial review of judge*s 
order refusing enlargement.}— A. judge 
refused to make an order under s. 8 of 
Arbn. Act enlarging the time, on the 
ground that there was no submission, 
A dismissed the application with costs ; 
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Sect. 4. — Enlargement of time: Sub-sects, 3 4. 

t . 1.3 

not repealed by C, L. P. Act, 1854. s. 15. — Re 
Bukdon (1858), 27 L. J. C. P. 250 ; 31 L. T. O. S. 
164 ; 6 W. R. 656. 

Annotation: — Apld. Ward v. Secretary -at- War (1862), 11 
W. R. 88. 

733 . ,} — An order for enlarging the time for 

making an award as to matters in difference was 
intituled in a cause in the Queen’s Bench, which 
was at an end : — Held : the title was mere sur- 
plusage, & did not invalidate the order. — Oldfield 
v . Price (1859), 6 C. B. N. S. 539 ; 141 E. R. 568. 


Sub-sect. 4. — Effect of Enlargement. 

734. Enlargement by mutual consent — Effect as 
regards penalty in bond for performance.] — Debt 
on bond. The bond was a common arbn. bond, 
in which the time was limited for the arbitrator 
to make his award. The declaration stated that 
the time was afterwards, by the mutual consent of 
both parties, enlarged, within which enlarged time 
the arbitrator made his award ; & it then stated 
the breach, etc.: — Held: (1) deft, had bound 
himself to abide by an award under a penalty, if 
made within a given time, & that could never 
extend the penalty to an award made after that 
time under a new agreement ; (2) there must be 
judgment for deft. — Brown v. Goodman (1789), 
3 Term Rep. 692, n. ; 100 E. R. 750. 

Annotations Apld. Thompson v. Brown (1817), 7 Taunt. 

656. Distd. Grcig v, Talbot (1823), 2 B. & C. 179. Apld. 

R. v. Bingham (1829), 3 Y. J. 101. 

735. -.] — Debt on a bond conditioned 
for the performance of an award, to be made within 
a limited time. The declaration, after setting out 
the condition, stated that before that time expired 
the parties to the bond, by deed, agreed to give the 
arbitrators further time for making the award, 
& that an award w as made within the extended 
time, A alleged non-performance: — Held: the 
action was maintainable upon the bond. — Greig v. 
Talbot (1823), 2 B. & C. 179 ; 107 E. R. 350. 

Annotation : -Expld. R. r. Bingham (1829), 3 Y. & J. 101. 

736. — Terms of original submission con- 
tinued — Attachment.] — Where parties, by an in- 
dorsement in general terms on the bonds of sub- 
mission to arbn., agree that the time for making 
the award shall be enlarged, such agreement 
virtually includes all the terms of the original 
submission to which it has reference, amongst 
others, that the submission for such enlarged time 


shall be made a rule of ct., Sc the party is liable to 
an attachment for non-performance of an award 
made within such enlarged time under the Act of 
1698. — Evans v. Thomson (Thompson) (1804), 
5 East, 189 ,• 1 Smith, K. B. 380 ; 102 E. R. 1042. 

Annotations : — Consd. Greig v . Talbot (1823), 2 B. & C. 179 ; 

R. e. Bingham (1829), 3 Y. & J. 101. Apld. Be Smith & 

Blake (1838), 1 Will. Woll. & H. 311. Reid. Gwyimo v. 

Davy (1840), 1 Man. & G. 857. 

737. New submission.] — Applts. sought to 

set aside an award on the ground that the authority 
of the arbitrator had expired before it was exe- 
cuted : — Held : as, by mutual consent of both 
parties, the time had been enlarged Sc a fresh 
submission thereby entered into, giving the 
arbitrator power further to enlarge the time, Sc 
applts. haa continued to attend the arbitrator 
Sc acquiesced in his authority till the interim award 
was executed, there was no ground for objecting 
that the authority of the arbitrator had ceased 
before he executed his final award. — Caledonian 
Ry. Co. v. Lockhart (1860), 3 Macq. 808 ; 3 L. T. 
65 ; 0 Jur. N. S. 1311 ; 8 W. R. 373, H. L. 

Annotations : — Apld. Palmer v. Met. Ry. Co. (1862), 31 

L. J. Q. B. 259. Refd. Ringland v. Lowndes (1864), 17 

C. B. N. S. 514. Mentd. Bagnall v. L. & N. W. Ry. Co. 

(1862), 1 II. & ( \ 641, Ex. Ch. ; Stone v. Yeovil Corpn. 

(1876), 1 C. P. D. 691 ; Bottomlcy v. Ambler (1877), 38 

L. T. 545, O. A. ; R. v. Poultor (1887), 20 Q. B. 1). 132 ; 

Holliday v, Wakefield Corpn., [18911 A. C. 81, H. L. ; 

R. v. Master Manley -Smitli (1893), 63 L. J. Q. B. 171. 

738. .] — Serrible : the attendance of 

the parties before the arbitrator after the tliree 
months mentioned in C. L. 1\ Act, 1854, s. 15, had 
expired, Sc their assent to an indefinite adjourn- 
ment for the purpose of his making the award, 
might amount to evidence of a new parol sub- 
mission for an award to be made in any reasonable 
time. — Watson v, Bennett (I860), 5 H. & N. 831 ; 
157 E. R. 1412 ; sub nom, Bennett v. Watson, 
29 L. J. Ex. 357. 

Annotation : — Mentd. Lord v. Lee (1868), 9 B. & S. 269. 

739. Enlargement by order of judge — Effect as 
regards surety for performance.] — When an attorney 
undertook to pay the sum which should be awarded 
to be paid by his client in a particular reference, 
the arbitrator being to make his award by a 
particular day, but did not do so, & a judge’s order 
for enlarging the time was made by consent, the 
attorney acting on that occasion for his client : — 
Held : he was discharged from his undertaking, 
he not having recognised it after the original terms 
for making the award had expired.— -Staite v, 
Haddon (1841), 9 Dowl. 995. 

740. Effect as regards mutual promises 

to perform award.] — In an action for non-per- 
formance of an award, the declaration, after 


the ct., without interfering with the 
judge’s order, mado a substantive order 
enlarging the time. — lie Fenwick & 
Port Jackson Co-Operative S. Co. 
(1897), 18 N. S. W. L. R. 405. — AUS. 

n. Enlargement not presumed from 
order of court granted subsequently .] — 
The mero fact, that the ct. has passed a 
decree in accordance with the award 
cannot be taken as affording a presump- 
tion that an extension of time was 
given. — C hub a Mal v. Hari Ram 
(1886), I. L. R. 8 All. 548.— IND. 

o. S. P. Biiugwan Dash Marwari 
v. Nunp Lalt. Sein (1885), I. L. R. 12 
Calc. 173— IND. 


PART II. SECT. 4, SUB-SECT. 4. 

734 i. Enlargement by mutual consent,] 
— When the time for making an award 
is enlarged by mutual deed of the parties, 
the effect will be the same as if the 
enlarged time had been that originally 


inserted in tho submission. — Ferguson 
v. Munro (1845), 2 Kerr. 660— CAN. 

734 ii. Not renewal of oversman's 

appointment.]— A power in parties to a 
submission to renew it will not, when 
exercised, renew an appointment of an 
oversman by the arbiters, which had 
fallen on expiry of the reference. — 
Glasgow, Barrhead & Nf.jlbton Ry. 
Co. v. Nithhill Coal Co. (1850), 7 
Bell Sc. App. 325.— SCOT. 

734 iii. Original order of reference 

continued.] — Oakes v. Halifax City 
(1879), 4 S. C. R. 640.— CAN. 

p. Enlargement by arbitrators. 1 — An 
award may be made before the time 
to which the arbitrators have enlarged. 
— Tracey v. Hodgest (1851), 7 U. C. R. 
5.— CAN. 

q. Enlargement by umpire — Renews 
arbitrators * authori y.] — After a sub- 
mission had been prorogated, the 
arbiters devolved two points on which 


> they differed on an oversman. The 
prorogation curront. at the date of tho 
devolution boing about to expire, the 
oversman further prorogated tho sub- 
mission, & eventually tho arbiters 
issued a decree. In a reduction of thlB 
decroo on the ground ( inter alia) of its 
i being issued boyond year & day from 
I the date of the lost prorogation by the 
* arbiters tiioraselvcs : — 11 eld : tho pro- 
1 rogation by the oversman was sufficient 
i to keep alive the submission, to the 
effect of enabling tho arbiters to pro- 
nounco such a decree. — L angs v. 
Brown & Ferguson (1852), 2 Stuart. 
29. — 45 COT. v . 

739 i. Enlargement by order of judge — 
Admission that time had not expired 
when order made.] — A rule, issued as of 
Easter Term generally, to enlarge until 
the last day of the term relates back 
to the first day of term, 8c operates as 
an admission that the time had not then 
expired. — Hawke t». Duggan (1849), 
5 U. C. R. 636.— CAN. 
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stating that, on Apr. 16, an action for goods sold, 
etc., & all matters m difference, had been referred, 
with liberty to the arbitrator to enlarge the time 
to May 1, contained an averment of mutual 
promises to perform the award. The declaration 
then alleged that the time had been enlarged by 
two judges’ orders to May 21 & 29, So that, on the 
latter day, the award was made. Deft, pleaded 
that the arbitrator did not make any award within 
the time for making it under the order of reference, 
but at a later period : — Held : the order for the 
enlargement of the time did not affect the original 
promise. — Armitage v. Coates (1849), 4 Exch. 
641 ; 10 L. J. Ex. 95 ; 14 L. T. O. S. 256 ; 154 
E. R. 1371. 

741. Rule of court — Recognisance.] — The con- 
dition of a recognisance, returned, filed, So enrolled 
as of record, cannot be varied by a rule of ct. — 
R. v . Bingham (1829), 3 Y. & J. 101 ; affd. (1830), 

1 Or. So J. 245, Ex. Ch. 

742. Enlargements to be considered part of 
submission.] — The enlargements of the time for 
making an award are to be considered as part of 
the submission. — Be Smith So Blake (1838), 1 
Will. WoH. So H. 406 ; 2 Jur. 1015. 

743. How pleaded.] — An allegation that the time 
for making the award was in due manner enlarged, 
to wit, until a certain day, does not render it 
necessary to prove that the time was enlarged till 
that day. — Swinford v. Burn (1818), Gow, 5. 

Annotations : — Reid. Hoggins v. Gordon (1842), 3 Q. B. 

10(5 ; Crumpton & Ilolt r. Ridley (1887), 20 Q. B. P. 48. 


Sect. 5. REMUNERATION OF ARBITRATORS 

AND UMPIRE. 

Arbitration Act, 1889, Sched. I. (i ). — The costs 
of the reference & award shall he in the dis- 
cretion of the arbitrators or umpire , who may 
direct to cfc by whom & in what manner those costs 
or any part thereof shall be paid , & may tax or 
settle the amount of costs to be so paid or any part 
( hereof , & may award costs to be paid as between 
solicitor client 

Sub-sect. 1. — How fixed. 

744. At common law — No powers unless speci- 
fically granted.] — An award was set aside for so 
much as the arbitrators, without authority, had 
directed to be paid for their own expenses. — 
George v. Lousley (1800), 8 East, 13 ; 103 E. R. 
249. 

Annotations : — Refd. Smith v. Reeves (183G), 2 Har. & W. 
30G ; Richardson v. Worsley (1850), 5 Exch. 613. Mentd. 
Wohlenberg v. Lageman (1815), 6 Taunt. 251 ; lie Coombs, 
Freslitlcld 8c Fernley (1850), 4 Exch. 830. 

745 . .] — Submission to arbn. by pltfs. 

on the one part, & (lefts on the other, reciting 
differences, A that actions had been commenced 


by pltfs. against defte. So it was agreed to refer 
same to the award of two persons named as arbi- 
trators, & such third person as they should choose, 
& that the award of the arbitrators, or any two of 
them, should be binding, So that the costs of the 
actions so commenced, & the costs & charges of the 
submission So of the award to be made in pursuance 
thereof, & all other expenses occasioned thereby. 
So of making the submission a rule of ct., should be 
borne & paid by the parties, as the arbitrators, or 
any two, should, by their award, direct. The 
arbitrators awarded that the sum of £230 8 s. was 
due from defts. to pltfs. So that out of the sum defts. 
should pay to them, the arbitrators, £93 12s., being 
the expenses of preparing the agreement of re- 
ference, & their award. So for their charge, trouble, 
So attendance upon the reference So arbn., So certain 
costs So charges which they thereby awarded to be 
paid to the solrs. of pltfs. in respect of the actions 
so commenced as aforesaid, leaving the sum of 
£136 15s., the balance of the sum of £230 8 s., 
which sum of £136 15s. they awarded should be 
paid by defts. to pltfs. : — Held : there would be 
danger in permitting arbitrators to award a definite 
sum, of which a part, including an indefinite allow- 
ance to themselves, was ordered to be paid to the 
arbitrators. — Robinson v. Henderson (1817), 6 
M. So a 276; 105 E. R. 1246. 

Annotations : — Folld. Taylor v. Brooko (184G), 7 L. T. O. S. 
109. Consd. Roberts v. Eberhardt (1857), 3 C. B. N. S. 
482, Ex. Ch. 

746. -.] — An arbitrator or umpire has 
no power to fix his own fee in the award, So to make 
the taking up of the award conditional upon the 
payment of the fee, unless the submission 
specifically give him that power. 

Certain matters in difference between A. So B. 
were referred to two arbitrators, with power to 
appoint an umpire, So to make the submission a 
rule of ct., which was done. By the terms of the 
submission, the costs of the submission So award 
were to be in the discretion of the arbitrators or 
umpire, who by their award might direct by & 
to whom same should be paid. An umpire was 
appointed who made an award, So thereby found a 
certain sum to be due from A. to B. ; & he awarded 
So directed all the costs (specifying the sum) of the 
submission & award, including therein the costs of 
taking up the award, to be paid by the party taking 
up the award, to be paid on a specified day by A. 
The fees of the arbitrators So umpire were included 
in the costs : — Serrible : the award was bad. — Be 
Coombs So Freshfield So Fernley (1850), 4 
Exch. 839 ; 164 E. R. 1456. 

Annotations : — Consd. Be Cardigan & Henderson (1852k 
22 L. J. Q. B. 83. Apld. Barnes v. Hayward (1857), I 
H. & N. 742 ; Barnes v. Braithwaitc & Nixon (1857), 2 
H. So N. 569. Consd. Crampton So Holt v. Ridley (1887), 
20 Q. B. D. 48. Reid. Roberts v. Eberhardt (1857), 3 
C. B. N. S. 482. 

747 , Power to name In award.] — By an 

order of reference the costs of the award were to 
be in the discretion of the arbitrator. The award 


PART II. SECT. 5. SUB-SECT. 1. 

r. Legality of stipulating for or 
accepting remuneration .] — After the ac- 
ceptance of a submission, the parties 
bound themselves on the requisition of 
the arbiters to make payment of re- 
muneration to the arbiters, who were 
professional accountants, So who refused 
to give out thoir notes till this was done, 
not only for their professional services, 
but for the time & trouble bestowed by 
them in the matters falling under the 
submission, a tliird party being to ftx 
the amount thereof in case of difference 
of opinion : — I I eld ; the stipulation In 
•question did not imply corruption. — 
Fraser v. Wright (1838), 1C Sh. (Ct. 
of Sess.) 1049.— SCOT. 


a. .] — The fact, that arbitra- 

tors at the suggestion & with the con- 
sent of all parties accept a remuneration 
for their trouble does not make the 
award illegal. — Subray a 1‘kahhu r. 
Man.tunatii Bhakta (1906), 1 L. R. 29 
Mad. 44.— IND. 

744 i. At common law — No powers 
unless specifically granted .] — Arbitrators 
have no power to fix the amount of 
their own fees. — McCulloch v. White 
(1872), 33 U. C. R. 331— CAN. 

744 U. No power to add fees to 

award. ] — An arbitrator has no right to 
add his foes to an award So make them a 
part thereof. — G reen v. Can. North 
Ry. Co. (191 5), 30 W. L. R. 572 ; 7 
W. W. R. 107 2.— CAN. 


744 iii. Umpire* s fees in- 

cluded in award. J — A matter was referred 
to two arbitrators, with power to select a 
third person to act with them in case 
they could not agroe, the costs to be 
in their discretion. The arbitrators 
appointed A., who joined in the award, 
though it did not appear they had boen 
unable to agree. An award was made 
in which was included an amount for 
the fees of A. : — Held : as the sum 
included for A.’s foes was so mixed up 
with the total sum awarded that it 
could not be separated from it, the 
award was bad. — Turner v. Burt 
(1885), 24 N. B. R. 517.— CAN. 

b. Arbitration Act. 1908, s. 9.]— 
LYDKRSr. Fyke & Cunning (1909), 28 
N. Z. L. R. 1000.— N.Z. 
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Arbitbation. 


Sect, 5. — Remuneration of arbitrators & umpire : 

Sub-sects. 1 & 2.] 

ordered “ that the costs of the award shall be paid 
by deft., which costs I do assess at £39 17s. 4 d.” 
Part of this amount was for the arbitrator’s 
remuneration, & part was the sum charged by an 
attorney, who had been employed by the arbitrator 
(a layman) in examining the witnesses & in framing 
the award, which was very special. Deft, had not 
applied to have the costs of the award taxed, & 
they had not been taxed. On a motion for an 
attachment to compel payment: — Held: (1) an 
arbitrator might, in the first instance, name the 
amount of his costs in the award ; (2) his charges 
were not, as a matter of course, open to taxation, 
& if the party affected objected to them, he must, 
at all events, proceed with diligence to procure 
their taxation ; (3) as the arbitrator was a layman, 
it was almost of necessity that an attorney should 
be employed, & as no objection to his being 
employed was made on the part of deft, during the 
reference, the latter must be taken to have assented 
to so reasonable a course. — Threlfall v, Fan- 
SHAWE (1850), 1 L. M. & P. 340 ; 19 L. J. Q. B. 
334 ; 16 L. T. O. S. 210. 

Annotation : — Dbtd. Parkinson v. Smith (1861), 30 L. J. 

Q. B. 178* My brother Wightnian has expressed to me 

considerable doubts whether 7 hr el fall v. I unshawc is 

good law ; others of the judges whom 1 have consulted 

have also expressed some doubt (Blackburn, J.). 

748. -.] — By an agreement of reference 
matters were referred to two arbitrators, &, if 
they failed to make an award within a limited 
time, to an umpire. The costs of the reference & 
award & umpirage were to be in the discretion of 
the arbitrators & umpire respectively. The 
parties agreed that the umpire should sit with the 
arbitrators, so that, if they did not make an 
award, it would not be necessary for him to re- 
hear the evidence. The arbitrators did not con- 
clude the reference within the time limited. The 
parties then further agreed that the arbitrators 
should sit with the umpire, Sc assist him in taking 
the evidence, which they did. The award ordered 
the losing party to pay to the other the costs “ of 
the umpirage & of this my award,” & that each 
party should “ pay their own costs of the reference 
other than the costs of my umpirage & of this my 
award.” The umpire included the charges of the 
two arbitrators in his costs of umpirage & award, 
4c same were paid by the successful party on taking 
up the award: — Held: the charges of the arbi- 
trators were costs of the umpirage, Sc not costs of 
the reference, Sc the successful party was entitled 
to have such amount as was duly charged by the 
arbitrators, & paid by him on taking up the award, 
allowed on the taxation of costs, & to have same 
repaid to him by his opponent. — Ellison v. Ack- 
royd (1850), 20 L. J. Q. B. 193; 16 L. T. O. S. 346. 

749. No power to fix own fees & costs.] — 

Disputes arising out of two partnerships were 
referred, by agreement, to an arbitrator, who was 
also appointed by the parties receiver of the pro- 
perty of one of the partnerships, Sc had power to 
get in the estate, & dispose of it as he might think 
best for the parties, Sc the costs of the reference Sc 
award were left- to his discretion. The arbitrator 
concluded his award by certifying that he had 
deducted the costs of the award out of the moneys 
which he had received as receiver : — Held : tiie 
award was bad, because the arbitrator had no 
power to fix his own fees Sc pay his own costs out 
of the moneys he had received. — Roberts v. 
Eberhardt (1858), 3 C. B. N. S. 482 ; 28 L. J. 
C. P. 74 ; 32 L. T. O. 8. 36 ; 4 Jur. N. 8. 898 ; 6 
W. R. 793 ; 140 E. R. 829, Ex. Ch. 

Annotation: — Mentd. Med win v. Ditcliani (1882), 47 L. T. 

250. 


750. Usual practice.] — It is true that 
an arbitrator cannot conclusively determine the 
amount of his own fee. But the invariable rule 
& practice of the profession, &, I believe, of lay 
arbitrators also, is, that the arbitrator fixes, in the 
first instance, the amount of his own fee, & retains 
the award until such fee is paid (Watson, B.). — 
Roberts v . Eberhardt (1858), 3 0. B. N. S. 482 ; 
28 L. J. C. P. 74 ; 32 L. T. O. 8. 36 ; 4 Jur. N. S. 
898 ; 6 W. R. 793 ; 140 E. R. 829, Ex. Ch. 

Annotation: — Mentd. Medwin v. Ditcham (1882), 47 L. T. 

250. 

751. Whether award enforceable. ]- 

By an agreement of reference between P. Sc 8. costs 
were in the discretion of the arbitrator. The award 
directed that £149 5 s. 7 d., being the costs of the 
award, should be paid by the parties in the follow- 
ing proportions : that £25 should be paid by P. to 
certain attorneys forthwith Sc £124 5s, 7a. , the 
residue, should be paid by S. in like manner, & if 
P. paid any part of the £124 5s. 7 d., that S. should 
repay it to him. On an application by P. for a 
rule calling on 8. to pay the several sums :* — Held : 
as the arbitrator had fixed in the award the amount 
payable to himself the matter was too doubtful to 
grant a rule. — Parkinson v. Smith (1861), 30 
L. J. Q. B. 178 ; 9 W. R. 340. 

752. Under Act of 1889, s. 2— Must be ascer- 
tained or stated in award.] — The amount of the 
costs directed to be paid by the arbitrators or 
umpire, pursuant to Sched. I. (i.) of the above Act, 
must be ascertained & stated in & by the award 
itself ; otherwise the costs of the reference Sc 
award, including the arbitrators’ fees, are liable 
to taxation in the ordinary course . — Re Prebble 
Sc Robinson, [1892] 2 Q. B. 602 ; 67 L. T. 267 ; 
57 J. P. 54 ; 41 W. R, t 30 ; 36 Sol. Jo. 744. 

Amwtation : — Reid, lie Cannings & Middlesex County 

Council, 11 1107 J 1 K. B. 51, C. A. 

753. Fees of each arbitrator & umpire 
should be stated separately.] — In making his award, 
an umpire ought to specify separately the sum 
which he himself charges for his services, the sums 
similarly charged by the arbitrators, & the costs of 
the actual award. — Re Gilbert & Wright (1904), 
68 J. P. 143 ; sub nom. Gilbert v. Wright, 20 
T. JL. R, 164 ; 48 Sol. Jo. 193. 

754. No power to make interlocutory 

orders as to fees.]— -An arbitrator made an inter- 
locutory order that pltf. Sc deft., parties to the 
arbn., should each pay half the arbn. fees & 
expenses as they should accrue from time to time, 
threatened to adjourn the proceedings sine die 
unless the costs were paid, & made further orders 
as to immediate payment of costs : — Held : 
the arbitrator had no jurisdiction to make these 
orders. — Schofield v. Allen (1904), 48 Sol. Jo. 
176, 0. A. 

Under Light Railways Act, 1896 (c. 48).] — 

See Tramways A Light Railways. 

755. Award by umpire — Umpire’s fees & arbi- 
trators' fees should be separated.] — An umpire ought 
in his award to separate the sum which he awards 
to himself for his charges from the, sum which lie 
awards to the arbitrators for their charges . — Re 
Gilbert & Wright (1904), 68 J. P. 143 ; sub nom . 
Gilbert v. Wrigiit, 20 T. L. R. 164 ; 48 Sol. Jo. 193. 

756. Amount fixed in award excessive — Effect of.} 
— It is no ground for setting aside, or sending back, 
an award that the arbitrator has fixed the cost of 
his own award (the amount not being shown to be 
excessive). — R ose v . Redfern (1861), 10 W. R. 
91. 

757. .]-— 1 The ct. will not send back an 

award to the arbitrators merely because their 
charges for making the award are excessive Sc are 
calculated on a principle different from that which 
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either of the parties believed they would adopt. — 
Baker v. Stevens (1860), 14 L. T. 448. 

758 , .} — Motion to set aside so much 

of an award as related to the costs of the award, 
on the ground that the arbitrators had exceeded 
their jurisdiction in fixing the amount of their own 
fees in & by the award, & that the sum was un- 
reasonable & excessive. The application was dis- 
missed . — Re Stephens, Smith & Co. & Liverpool 
& London & Globe Insurance Co. (1892), 36 
Sol. Jo. 404. 

Annotation : — Distd. Re Prebblo & Robinson, [1892] 2 Q. I). 

602. 


Sub-sect. 2. — Taxation op Arbitrators’ and 

Umpire’s Fees. 

759* In what cases taxation — Amount named in 
award. ]^-If arbitrators award an excessive sum- 
to be paid to themselves, the ct. will refer it to the 
prothonotary to reduce it. — Miller v. Robe (1811 ), 
3 Taunt. 401 ; 128 E. R. 182. 

Annotations : — Refd. Dossett v. dinged] (1841), 3 Scott. N. R. 

179; Fcrnley v. Branson (1851), 15 Jnr. 354 ; Roberts v. 

Eberhardt (1857), 3 C. B. N. S. 482. 

760. -.] — The amount of the fee which 
an arbitrator awards to be paid to himself for his 
award is examinable by the prothonotary.- - 
Fitzgerald v. Graves (1814), 5 Taunt. 342 ; 128 
E. R. 721. 

Annotations : — Apld. Dixie t\ Alexandre (1850), 15 L. T. 

O. S. 141. Refd. Strutt. t\ Rogers (1816), 2 Marsh. 524 ; 

Dossett v. Gingell (1841), 2 Man. & G. 870 ; Fern ley v. 

Branson (1851), 15 Jnr. 354 ; Roberts r. Eberhardt 

(1857), 3 O. B. N. S. 182. 

761 . .] — Where an arbitrator directs 

a specific sum to be paid for his charges, the party 
called upon to pay them may, if he thinks them 
unreasonable, apply to the ct. to have them re- 
duced or taxed. — Dixie v. Alexandre (1850), 15 
L. T. O. S. 141. 

762. No power to tax.] — An arbn. 

clause in a policy provided that “ the costs of the 
reference shall be in the discretion of the arbitrators, 
who shall award by whom & in what manner the 
same shall be paid.” The arbitrators having 
included their remuneration in the award : — Held : 
the amount so fixed could not be taxed or other- 
wise disputed, except on the ground of their mis- 
conduct. — Re Stephens, Smith & Co. & Liver- 
pool & London & Globe Insurance Co. (1892), 30 
Sol. Jo. 404. 

Annotation 'Distd. Rc Prebblo & Robinson, [1892] 2 Q. B. 

602. 

763. — Power of court to compel.] — The ct. 

has no power to compel an arbitrator to submit his 
costs to taxation. — W ithin gton v. Wrexham 
Waterworks Co. (1884), 32 W. R. 1000. 

764. Excessive charges disallowed.] — An 

action was referred to arbn., the costs of the arbn. 
& award to abide the event. The arbitrators 


awarded in favour of pltf., who, in order to take 
up the award, paid their charges, which were 
exorbitant. The master, on taxation of pltf.’s 
costs, refused to allow the full charge paid by pltf. : 
— Held : the excessive charge was properly dis- 
allowed. — B arnes v . Hayward (1857), 1 II. & N. 
742 ; 156 E. R. 1400. 

765. .}— A cause involving a claim to 

a right of way was referred to a barrister. The 
arbitrator went from London to Hastings to view 
the locus in quo , & the inquiry was concluded on 
the same morning on which the view took place* 
He had, however, been told that the inquiry 
would probably last two days. In taxing the costs 
between the parties, the master disallowed ten 
guineas of the arbitrator’s charges for the award, 
which had been paid by pltf., who had taken it up, 
leaving £32 13s. The ct. referred back the taxa- 
tion to the master, on the ground that the sum 
allowed was excessive. — Webb v. Wyatt (1857), 
29 L. T. O. S. 129 ; 3 Jur. N. S. 490 ; 5 W. R. 
570. 

766. What allowed — Queen’s Counsel acting as 
arbitrator.] — Where a Queen’s Counsel acts as 
arbitrator the ordinary scale of fees applies as in 
other cases. But it is competent to the master, in 
his discretion, to increase the usual allowance 
where he thinks the usual allowance is insufficient. 
— Sinclair v . Great Eastern Ry. Co. (1870), 
L. R. 5 C. P. 135 ; 39 L. J. C. P. 105 ; 21 L. T. 
752 ; 18 W. R. 491. 

Annotation : — Refd. Benton v. Lever (1885), 1 T. L. R. 499. 

767. Fees of legal assessor assisting lay 

arbitrator — Discretion.]— A master, on taxation, 
disallowed the whole of the fees charged by a lay 
arbitrator for a legal assessor, to whose appoint- 
ment the parties had neither consented nor 
objected *. — Held : the ct. ought not to order the 
master to review his taxation, even though it were 
shown that he had failed to take any steps to- 
ascertain what would have been a fair charge for 
the lay arbitrator to have made for his services. — 
He Westwood, Baillie & Co. & Cape of Good 
Hope Government (1880), 2 T. L. R. 667. 

768. Professional assistance.]— Assuming 

the right of a lay arbitrator to avail himself of, & 
to charge for, professional assistance in preparing 
his award (as to which qu.), the charge must be 
reasonable ; & where a lay arbitrator charged fifty 
guineas for four meetings, & the master declined, 
on taxation as between party & party, to allow 
anything in addition (except the stamp duty) for 
the charges of an attorney for preparing the award, 
a rule to review was refused. — Galloway v+ 
Key worth (1854), 15 0. B. 228 ; 23 L. J. 0. P. 
218 ; 2 C. L. R. 800 ; 139 E. R. 408. 

Annotation : — Refd. Behren v. Bremer (1854), 3 C. L. R. 40. 

769. Scale fee charges — Ex parte taxation.] — 

In proceedings to determine the value of land taken 
by a local authority for public purposes the umpire, 
in each of two arbns., in addition to usual charges 
for inspecting the land, & for hearing evidence. 
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759 i. Jn what cases taxation.] — Arbi- 
trator* fees may be referred to tho 
master for taxation. — Scott v. Grand 
Trunk Ry. Co. (1864), 10 L. <j. L. J. 
72. — CAN. 

769 ii. All cases.] — Tlie fee of an 

arbitrator, whether named in the award 
or not, is subject to taxation. — L awrik 
V . Russkix (1852), 1 1\ It. 65. — CAN. 

768 i. What allowed — Day's sitting — 
R. IS. O., 1887 (c. 53), Schedule.] — Upon 
the proper construction of the above 
schedule arbitrators are not entitled to 
charge as fees for a day’s sitting, which 
extends beyond aix hours, more than the 


maximum amount fixed by the schedule 
for a single day’s sitting . — Re Thorn- 
bury Town & Grey County (1893), 15 
1\ R. 192.— CAN. 

766 ii. Barrister acting as arbitra- 

tor — Right to fees .] — An advocate who 
accepts the functions of an arbitrator 
is an arbitrator, & not an advocate ; 
Ids services, therefore, should be re- 
munerated in the same way as those of 
any other arbitrator in a similar matter. 
— provincial Light, Heat & Power 
Co. v . Valois (1908), 10 Q. P. R. 43.— 
CAN. 

768 lit. Reference from Nisi Prius 

to county court judge — Latter entitled to 


fee .] — When a reference is made from 
Nisi Prius to a judge of a county ct. by 
name, adding his description, judge of a 
county ct., & not to him as judge of the 
county ct., ho is entitled to his fees 
as such arbitrator. — Wood i*. Foster 
(1874), 6 V. R. 175.— CAN. 

768 iv. Time for considering- 

award .1 — On taxing the costs of an arbn. : 
Held : it was not the practice to allow 
a sole arbitrator for the time occupied 
in making up his mind, but when an 
arbn. was before a board of arbitrators 
a reasonable time should be allowed for. 
— Re Dingwall & Cedar Rapids Ry* 
Co. (1914), 7 O. W. N. 540.— CAN. 
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Sect. 5. — Remuneration of arbitrators & umpire: 

Rub-sects, 2,3 & 4.] 

had charged a fee for the award) which was calcu- 
lated on an ad valorem scale varying with the 
amount awarded, namely, 2J per cent, up to 
£1,000, & 1J per cent, above that amount. The 
taxing master, being of opinion that a scale fee 
could not properly be charged, allowed in each 
case a sum of 5 guineas, which was considerably 
less than the amount charged by the umpire. The 
local authority were willing to pay the amounts 
charged by the umpire, & passed a resolution to 
that effect & refusing to sanction any proceedings 
against the umpire to recover the amounts dis- 
allowed. On an application to vary the taxing 
master’s certificate by allowing the amounts 
charged by the umpire: — Held: (1) it was the 
duty of the taxing master to tax all bills laid 
before him, & to look at them the more narrowly 
if the taxation was ex p. ; (2) a scale fee was not 
in accordance with the practice of the office, & the 
application must be refused. — Re James & Sons, 
[1903] W. N. 99. 

Annotations: — Distd. Pe Evans, {1905] 1 Ch. 290; lie Porter, 

Aunphlett Sc Jones, [1912] 2 Ch. 98. 

770. Fees of umpire & his solicitor — Right to 
tax after payment.] — An umpire, in an arbn. under 
Lands Clauses Consolidation Acts, for the purpose 
of assessing compensation payable upon a com- 
pulsory purchase of land, employed his solrs. to 
draw up the award. By the award he directed that 
the purchaser should pay to the vendor his costs of 
the reference & the costs of the award, including 
the umpire’s own fee, & in addition the costs & 
expenses of & incidental to preparing & perfecting 
the award. The purchaser having, upon taking up 
the award, paid to the umpire’s solrs. the amount 
demanded for the umpire’s fee & their charges, 
applied in the K. B. Div. for an order for the delivery 
by the umpire’s solrs. of their bill of costs & for its 
taxation under Solrs. Act, 1843 (c. 73), s. 38 : — 
Held : (1) the bill of costs being between solr. & client, 
& the purchaser being a person not chargeable 
therewith who had paid it, the case fell within s. 38, 
•& the impossibility of the purchaser knowing the 
effect of the award when he took it up constituted 
a “ special circumstance,” justifying the order for 
taxation after payment of the bill ; (2) the applica- 
tion ought to have been made in & must be trans- 
ferred to the Ch. Div . — Re Collyer-Bristow & 
Co., [1901] 2 K. B. 839 ; 70 L. J. K. B. 941 ; 50 
W. R. 4 ; 46 Sol. Jo. 724, C. A. ; sub nom. Re 
Gollyer, Bristow <fc Co., Crossley v, Lowestoft 
Water <fc Gas Co., 85 L. T. 208, C. A. 


771. Review of taxation.] — Where a cause has 
been referred to arbn., & an award made, the ct. 
will review the taxation of the costs between party 
& party, if they think the charges made by the 
arbitrator, even though a barrister, are excessive. 

Unless arbitrators are reasonable in their charges 
the evils of arbn. will be greater than those of 
litigation (Pollock, C.B.). — Webb v . Wyatt 
(1857), 29 L. T. O. S. 129 ; 3 Jur. N. S. 496 ; 5 
W. R. 570. 

772. Duty of taxing officer — Act of 1889, s. 15 (8).] 

— A taxing officer, when determining the remunera- 
tion to be paid to a professional arbitrator under 
the above sub-sect., is not entitled, if the evidence 
all goes to show that, in the opinion of persons in 
the same profession, tho charges made by the arbi- 
trator are, for a person in his position in that pro- 
fession, fair, to disregard that evidence & to reduce 
the remuneration to such an amount as is in his 
opinion fair. — Mason, Ltd. v, Lovatt (1907), 23 

. L. R. 486 ; 51 Sol. Jo. 444, C. A. 


Sub-sect. 3. — Remedy to recover Fees. 

773. Action.] — Held : an action to recover a 
sum of money due for acting as an arbitrator on 
the part of deft-., in a dispute which he had had with 
his partner, was not maintainable, & pltf. was not 
entitled to recover anything, unless he could prove 
an express promise. — Viramy v, Warne (1801), 
4 Esp. 47. 

Annotations : — Reid. Kennedy r. Broun (1803), 13 C. B. N. S. 

677 ; Crampton & Holt p. itidley (1887), 20 Q. B. D. 48. 

774 . .] — Semble t‘ an arbitrator may recover 

a compensation for his trouble. — Swinford v. 
Burn (1818), Gow, 5. 

Annotations: — Consd. Crampton & Holt. r. Itidley (1887) 

20 Q. 13. D. 48. Reid. Hoggins r. Gordon (1842), 3 Q. B. 

40C. 

775. Third arbitrator.] — Where an award is 

taken up by one party, & all the costs paid to two 
out of three arbitrators, the third arbitrator has 
no remedy against either party in the cause. 
Semble : an arbitrator has no action for his fees. — 
Burrougiies v, Clarke (1831), 1 Dowl. 48. 

776. Express promise to pay.] — A declare 

tion in assumpsit alleged that, before the promise, 
etc., a cause, wherein defts. were pltfs. & G. was 
deft., was referred by judge’s order to the award of 
pltfs., A. & B., & such third person as they should 
appoint in writing, or any two of them ; that 


771 i. Review of taxation.] — Whore the 
master refused to tax an arbitrator’s 
fee upon proof only that a note had been 
given to the arbitrator for the amount, 
a judge in chambers rofused to inter- 
fere. — T yrrell v. Ward (1862), 8 L. C. 
L. J. 21— CAN. 
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773 i. Action — Against all parties to 
submission.] — An arbiter is attorney of 
each of the parties who has recourse to 
arbu., & not only of the party who has 
named him. Ho has recourse for his 
feeB & expenses against all parties who 
have agreed to the deed of arbn. — 
Malo v. Land & Loan Co. (1894), 
Q. It. 5 S. C. 483.— CAN. 

773 ii. New arbitrator.] — J., one 

of tho arbitrators first appointed, re- 
signed before the award was made, & 
a new arbitrator was appointed in his 
stead. The owner took up the award, 
paying the fees of all the arbitrators 
but J., who came in on an application 
by the railway co. under Railway Act, 
It. S. C., 1906 (c. 37), 8. 199, to have 


, its costs of an arbn. taxed by the 
judge, & asked that his fees bo paid : 

' — Held : he could have no relief on such 
application, but must be left t-o his 
, remedy, if any, against the owner by 
: action. — Blackwood v. C. N. R. (1910), 
20 Man. L. R. 161— CAN. 

776 i. Express contract to pay .] — 

Deft., N., contracted to build stores for 
deft., D., & deft., A., signed surety for N. 
It was agreed that disputes were to be 
referred. Disputes having arisen, all 
■ defts. signed a submission to arbn. N. 

1 saw pltf., X., & asked him to act as 
arbitrator. X. then stated to N. that 
i lie expected to be paid for his services. 

1 D. saw pltf., M„ & asked him to act as 
arbitrator. M. then staled what fees i 
he expected. The arbitrators inet & j 
! appointed pltf., P., as umpire. Tho 1 
: umpire & arbitrators held many meet- | 
; ings at which all defts. except A. i 
! attended, & at those meetings called I 
! the attention of those defts. to the i 
; expense they were incurring by pro- 
longing the inquiry; — Held : (1) there 
was evidence of an express contract by 
N. to pay D., & A., as surety for N. t 


was equally bound ; (2) M. was entitled 
to recover against D. & the umpire was 
entitled to recover against the three 
defts. Qu. : whether, in the absence of 
evidence of express agreement, an arbi- 
trator can recover the amount of his 
fees. — Deane v. Nicool, Morell v. 
Dixhon. Poole r. Dixson (1885), 6 
N. S. W. L. It. 145.— AUS. 

776 ii. .] — When a submis- 

sion to arbn. provides that the arbi- 
trators are to be paid fees, & further 
provides when, how, & by whom they 
are to be paid, then, in the absence of 
some express agreement varying the 
terms of the submission, the fees cannot 
be recovered in any other way than 
tiiat provided. — Watkins v. Railway 
Comrs. (1889), 10 N. fc>. W. L. R. 252.— 
AUS. 

776 iii. .1 — Where there is 

evidence of an express promise, founded 
on good consideration, to pay an arbi- 
trator for Ids Bervioes, it is misdirection 
to withdraw same from the jury. — 
Pinder V. Cronkhtte (1898), 34 

N. B. R. 498.— CAN. 
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afterwards, & before the promise, etc., by a writing 
dated Jan. 6, 1841, A. & B. appointed pltf., C., to 
be the third arbitrator ; that defts. afterwards, in 
consideration that pltfs., at the request of defts., 
would take upon themselves the burden of the 
reference, promised pltfs. to pay them their 
reasonable costs of the award as they should by 
their award appoint ; that pltfs. accepted the 
burden, etc., &, within the time limited, made 
their award ready to be delivered to the parties, 
& thereby awarded, amongst other things, that 
defts. should pay pltfs. a certain sum for their 
costs, the sum to be paid to pltfs. immediately 
after the execution of the award, whereof defts. 
afterwards had notice ; nevertheless, though the 
sum was a fair sum, & a reasonable time had 
elapsed before the commencement of the suit, 
defts. had not paid '.—Held : (1) an express promise 
would be intended, & the action was maintainable ; 
(2) the consideration as alleged was sufficiently 
definite, being the undertaking by pltfs. of a known 
duty ; (8) the award directing payment of costs 
“ immediately after the execution of the award ” 
must be construed to mean “ within a reasonable 
time after notice ” ; (4) the contract was joint. — Hog- 
gins v. Gordon (1842), 3 Q. B. 460 : 2 Gal. & Dav. 
656 ; 11 L. J. Q. B. 286 ; 6 Jur. 895 ; 114 E. R. 586. 

Annotations : — Consd. Cramp ton & Holt v. Ridley (1887), 

20 Q. II. J). 48. Reid. Veitch r. Russell (1842), 8 Gal. & 

Dav. 198 ; Kennedy v. Broun (1863), 13 C. B. N. 8*. 077. 

777. Implied promise to pay.] — The parties 

in a mercantile dispute agreed to refer their differ- 
ences to arbitrators (who were not in the legal 
profession), or in case of disagreement to their 
umpire. The arbitrators disagreed, & appointed 
an umpire, who made his award : — Semble : there 
was an implied contract by the parties jointly to 
pay the arbitrators & umpire reasonable remunera- 
tion for their services. — C rampton & Holt v. 
Ridley & Co. (1887), 20 Q. B. D. 48 ; 57 L. T. 
809 ; 36 W. R. 554. 

Annotation Distd. Brown r. Llandovery Terra Cotta Co. 

(1909), 25 T. L. R. 025. 

778 . .] — Certain disputes between 

defts. A another co. were by agreement referred to 
arbn. N. was appointed arbitrator by defts., & the 
pltf. was appointed arbitrator by the other co. to 
the reference. The two arbitrators having failed 
to agree, the reference devolved upon the umpire, 
who by his award directed defts. to pay pltf. *8 
charges, but he left pltf. to recover those charges 
from defts. The arbn. was subject to the Act of 
1889: — Held: pltf., although not appointed as 
arbi trator by defts., could maintain an action 
against them for his charges, as there was an 
implied promise by the parties to the submission 


jointly to pay the arbitrators & umpire for their 
services. — Brown v. Llandovery Terra Cotta 
Co., Ltd. (1909), 25 T. L. R. 625. 

779. Reference by order of court — Held recover- 
able under Act of 1889, s. 15 (8).] — Where neither 
party took up an award made in a reference under 
an order of the ct., which contained no term as to 
the arbitrator’s remuneration, & an order was 
made under the above sub-sect, assessing his fees : 
— Held : the arbitrator was entitled to recover the 
amount assessed by the master under the above 
sub-sect. — Willis v. Wakeley Brothers (1891), 
7 T. L. R. 604. 

780. Lien.] — Under Lands Clauses Consolidation 
Act, 1845 (c. 18), if a difference between a land- 
owner & promoters of an undertaking has been 
referred to arbn., & an award made, the ct. will, 
under s. 35, compel the promoters by mandamus , 
at the landowner’s instance, to take up the award ; 
& the promoters must, for that purpose, pay the 
fees due on the award, the arbitrators or umpire 
having a lien on the award for such foes, which the 
promoters are bound to satisfy, except so far as 
the obligation may be limited by s. 34. — R. v . 
South Devon Ry. Co. (1850), 15 Q. B. 1043 ; 20 
L. J. Q. B. 145 ; 16 L. T. O. S. 149 ; 15 Jur. 464 ; 
117 E. R. 754. 

Annotations : — Folld. R. r. Barton & Inmiingham Light Ry. 

Co., Exp, Simon, 119121 3 K. B. 72. Reid. R. v. L. & N. W. 

Ry. Co., [1899J 1 Q. B. 921, O. A. ; L. & N. W. Ry. Co. v. 

Walker (1900), 82 L. T. 93, H. L. 

781. .] — Arbitrators whose aw^ird has not 

been taken up are privileged from producing as 
witnesses, on the subpoena of a party to the sub- 
mission, the submission, the award or papers 
obtained by them from experts for their guidance ; 
but they are bound to produce documents handed 
to them during the investigations by the party 
who calls them as witnesses ; & any objection to 
the production of like documents belonging to 
other parties can be taken only by such parties, & 
not by the arbitrators. — P onsford v. Swain e 
(Swayne) (1861), 1 John. & n. 433 ; 4 L. T. 15 ; 
70 E. R. 816. 

782. Enforcement under Judgments Act, 1838 
(c. 110), s. 18.] — Where an arbitrator directs a 
specific sum to be paid for his charges, payment 
thereof may be enforced under the above sect., if 
the party called upon to pay them does not apply 
to the ct. to have them reduced or taxed. — D ixie v. 
Alexandre (1850), 15 L. T. O. S. 141. 


Sub-sect. 4. — Remedy of Persons paying 

excessive Fees. 

783. Payment under protest to take up award — 
No jurisdiction to order repayment.] — Where certain 


777 i. Implied promise to pay .] — 

Though the office of arbiter was regardod 
ns grat uitous & was so spoken of by the 
institutional writers, the circumstances 
under which arbitrations are now 
carried on are so different from those 
existing in former days that there may 
be cases in which an arbiter may have a 
claim for his fee when acting in an arbn. 
not undor stat. — M urray v. N. B. Ry. 
Co. (1900), 7 S. L. T. 341.— SCOT. 

777 ii. .] — One of the parties 

to an arbn. refused to pay his share of 
tiie arbiter’s fee, on the ground that as 
no remuneration had been stipulated 
for, the common law rule applied that 
the arbiter in such a case must be pre- 
sumed to act without remuneration : — 
Held ; that rule was not applicable to 
the modern conditions of business, & a 
professional man* could no longer be 
presumed to give professional services 
gratuitously, & ho was, therefore, ontitled 
to remuneration. — Maointyre Bro- 
thers t?. Smith (1913), 50 Sc. L. R. 
“‘1. — SCOT, 


777 iii. Presumption against 

arbitrators being entitled to fees.] — There 
is a presumption that an arbiter acts 
without claim for remuneration, but this 
presumption may be redargued by facts 
& circumstances. — Henderson v. Paul 
^COT*), 5 ^ a °Pk* (Ct. of Boss.) 628. — 

c. By order by court — Where award 
set aside.] — An award was set aside but 
not for any misconduct of the arbi- 
trators. One party had paid his arbi- 
trator, & the other arbitrator applied 
to the ct. under Arbn. Act, 1908, s. 22, 
for an order for payment of his fee : 
— Held : the arbitrator was entitled 
to be paid his expenses, &, as ono 
party had paid his own arbitrator, the 
ct. had power to order & should order 
the other party to pay his own arbi- 
trator. — lie Smith (John) & Co. & 
Harris (J.) (1910), 30 N. Z. L. R. 389. 
— N.Z. 

d. Under Arbitration Act , 1908, s. 22.1 
— Lypkrs v. Fyfe & Cunning (1909), 
28 N. Z. L. R. 1000.— N.Z. 


e. By application to court for con- 
firmation of order making fees condition 
precedent to hearing.] — There is nothing 
in the Civil Procedure Code which 
authorises arbitrators to apply to the 
ct. for confirmation of an order passed 
by them making payment of their fees 
a condition precedent to the hearing of 
a reference. — Steel v. Roberts (1881), 
I. h. R. 6 Calc. 809 ; 8 C. L. R. 439.— 
IND. 

780 i. Lien. 1 — The ct. refused to set- 
aside an award on the ground that the 
arbitrators had desired it not to be 
delivered until the costs of making it 
were paid. — Gee v. Attwood (1824), 
Tay. 119.— CAN. 

f. Waiver.] — Lyders v. Fyfe & Cun- 
ning (1909), 28 N. Z. L. R. 1000.— N.Z. 

PART II. SECT. 5, SUB-SECT. 4. 

g. Under R. 8. O., 1887 (c. 53), 
8. 29 — When provisions apply.] — An 
arbitrator is not brought within the 
punitive provisions of the above Act 
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Sect . 5 . — Remuneration of arbitrators & umpire: 

4. 

large fees were paid to arbitrators under protest, 
the arbitrators having declined to deliver their 
award until such payments were made : — Held : 
(1) there was no jurisdiction to compel the arbi- 
trators to return the fees so paid ; (2) the attend- 
ance of an arbitrator before the taking master was 
not a submission to the jurisdiction of the ct. — 
Dossett v. Gingell (1841), 2 Man. & G. 870; 
3 Scott, N. R. 179 ; Woll. 176 ; 10 L. J. C. P. 183 ; 
133 E. R. 996. 

Annotations Consd. Fernley v. Branson (1851), 20 L. J. 

Q. B. 178, C. A. Reid. Huberts v. Eborhardt (1858), 28 

L. J. C\ P. 74, Ex. Ch. 

784 . Sum recoverable as money had & 

received.] — If an arbitrator refuses to deliver up 
his award without being paid an unreasonable sum 
for his charges as arbitrator, & the party pays the 
amount under protest, be may recover back that 
sum as money had & received. — Globe Insurance 
Co. (Trustees) v. Furnley (1850), 14 L. T. O. S. 
351. 

785. .] — If, in the award, the arbitrator 

name an exorbitant sum as costs of the award, & 
a party to the reference is obliged to pay such sum 
to obtain possession of the award, such party may 
recover the excess beyond what a jurv may deem 
a reasonable compensation to the arbitrator in an 
action against the arbitrator for mon^y had & 
received to his use. — Fernley v. Branson (1851), 
Cox, M. & H. 460 ; 20 L. J. Q. B. 178 ; 16 L. T. 
O. S. 486 ; 15 Jur. 354. 

Annotations: — Reid. Barnes r. Hayward (1857), 1 H. & N. 

742 ; Barnes t\ Braithwaite A Nixon (1857), 2 H. & N. 

569 ; Huberts v. Eberhardt (1857), 3 (\ B. N. S. 482. 

786. -.] — Where a party to an arbn. is 
compelled to pay to a lay arbitrator an exorbitant 
sum in order to take up the award, he may main- 
tain an action for money had & received to recover 
the excess beyond what is a proper remuneration 
for the arbitrator’s services. — Barnes r. Braith- 
waite & Nixon (1857), 2 H. & N. 569 ; 157 E. R. 
234. 

Annotation: — Re!d. Huberts r. Eberhardt (1857), 3 C. B. 

N. fc?. 482. 

787. Certificate of taxing master dis- 

allowing amounts not conclusive as to unreason- 
ableness.] — Pltfs., who were parties to an arbn., 
paid a sum of £470 12 s. to the arbitrators &c 
umpire for their fees, in order to take up the award. 
Upon taxation of the costs of the arbn. the taxing 
master disallowed £119 5s. of that sum. In an 
action brought by pltfs. to recover back from the 
arbitrators & umpire the amount so disallowed : — 
Held : (1 ) in order to succeed, pltfs. must show that 
the fees charged w ere unreasonable & extortionate ; 


(2) the certificate of the taxing master was not 
evidence that the amounts disallowed by him were 
unreasonably charged. — Llandrindod Wells 
Water Co. v. Hawksley (1904), 68 J. P. 242 : 
20 T. L. R. 241, C. A. 

788. Money paid in respect of invalid award — 
Excess recoverable as money had & received.] — 

Certain matters in difference between A. & B. were 
referred to two arbitrators, with power to appoint 
an umpire & to make the submission a rule of ct., 
which was done. By the terms of the submission 
the costs of the submission & award were to be in 
the discretion of the arbitrators or umpire, who, 
by their award, might direct by & to whom same 
should be paid. An umpire was appointed who 
made an award & thereby found a certain sum to 
be due from A. to B., & he awarded & directed all 
the costs (specifying the sum) of the submission 
& award, including therein the costs of taking up 
the award, to be paid by the party taking up the 
aw r ard, & to be paid on a specified day by A. The 
fees of the arbitrators & umpire were included in 
the costs. B. having paid the amount to take up 
the award: — Semblc : he might recover back the 
amount beyond what was reasonably due in an 
action for money had & received. — Re Coombs &; 
Freshfield & Fernley (1850), 4 Excli. 839 ; 154 
E. R. 1456. 

Annotations Consd. Roberts i\ Eberhardt. (1857), 3 O. B. 

N. S. 482. Refd. Rc Cardigan A: Henderson (1852), 22 

L. J. Q. B. 83 : Barnes i\ Hayward (1857), 1 H. & N. 742 : 

Barnes v. Braithwaite A Nixon (1857), 2 H. & N. 569 ; 

Cramp ton & Holt r. Ridley (1887), 20 Q. B. D. 48. 

789. Application for order to refund must be 
made promptly.] — A cause being referred, the arbi- 
trator in 1825 received from pltf.’s attorney £87 
for his fees & expenses. In 1827, the parties went 
before the prothonotarv, when he allowed only 
£35. Deft., after a lapse of eight years from the 
time the payment was made (the attorney who 
paid the money having died in the interim) , applied 
to the ct. to order the arbitrator to refund the 
difference : — Held: the application was too late. — 
Brazier v. Bryant (1833), 2 Dowl. 757 ; 3 Moo. 
& S. 844. 


Sect. 6. — LIABILITIES AND DUTIES OF ARBITRA- 
TORS AND UMPIRE. 

As regards the Hearing, see Part III., post. 

As regards the Award, see Part IV., Sects. 1 — 15, 
post . 

790. Redelivery of papers produced in reference.] 

— Where an attorney, having a lien on papers, 
delivers them to an arbitrator to examine for the 
purposes of the arbn., he may maintain trover, in 
case the arbitrator refuse to redeliver them, 


when the payment of the alleged execs - 
sive fees is made by cheque to an agent, 
who has authority to accept money 
only, Sc the arbitrator ref u flea to take 
the cheque. In order to fix an arbi- 
trator with the penally there must, 
after the expiration of the time named, 
be either a demand upon him to make, 
execute, & deliver the award Sc a refusal 
to do so unices a larger sum is paid for 
fees than is permitted by the Act, or 
actual payment of such larger gum. — 
Jones v. Godson (1896), 23 A. R. 34. — 
CAN* 

PART II. SECT. 6. 

h. Action of trespass. 1 — Trespass 
does not lie against arbitrators, if thev 
had jurisdiction in the matter in which 
they acted. If they took an erroneous 
view of the merits, Sc mistook the law, 
or came to an unsound conclusion upon 
the evidence, when the matter referred 
to thorn was within their jurisdiction, 
they would be protected as justices 


would be protected who are authorised 
by stat. to determine differences be- 
tween masters & servants. — Kennedy 
v. Burnkss (1857), 15 U. G. R. 487.— 

CAN. 

k. Cannot be examined as 1o basis of 
award.]~lt an award is set aside & the 
matter is tried as a suit before the ct., 
the arbitrator cannot bo examined as a 
witness as to the grounds of his decision, 
but only to prove any admission which 
may have been made before him in the 
course of arbn., & which might be 
material evidence. — Nidmonee Bose v. 
Mohima Ohunder Rutt (1872), 17 
W. H. 516.— IND. 

l. .] — A co. required imme- 
diate possession of pltf.'s land, the pur- 
chase price of which was to be ascer- 
tained by statutory arbn. proceedings 
then pending. The co. procured a bond 
from defts., by which dofts. bound 
themselves to pay pltf. the purchase 
price within one month from the making 


of the award : — field : in an action on 
the bond defts. could not examlno one 
of the arbitrators to show at what lie 
, estimated the value of the land Sc 
| whether general damages were awarded 
in addition to specific damages. — 
Mashon v. Robertson (1879), 44 

XT. C. R. 323.— CAN. 

i 

j m. .1 — Where the whole of a 

i cause is ordered to be tried before an 
i arbitrator under e. 15 of Arbn. Act, 
1890, a very strong case ought to be 
made out before the ct. is asked to call 
upon the arbitrator to stale tho grounds 
of his decision or return the evidence 
upon which he acted. — B ell v. Finn 
(1896), 14 N. Z. h. R. 447.— N.Z. 


n. .] — In proceedings to en- 

force an aw’ard an arbitrator may be 
called as a witness & asked what claims 
were presented to tho arbitrators for 
consideration, but he may not be asked 
any questions as to the reasons for 
his decision. — Re Peterborough 
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Although at the time of giving them up he has not 
expressly reserved his lien. — -W halley v. Halley 
(1829), 8 L. J. O. S. K. B. 0. 

791. Negligence— Arbitrator not liable for — 
Broker.] — Deft., as broker, made a contract for 

ltf., the seller, as follows : “ Oct. 20, 1809. Sold 
y order & for account of Mr. D. P., to my princi- 
pals, Messrs. S. H. & Son, to arrive 500 tons black 
Smyrna raisins — 1869 growth — fair average quality 
in opinion of selling broker — To be delivered here 
in London @ 22s. per cwt. — D. pd. — ^Shipment 
Nov. or Dec., 1869 ” : — Held : deft, was employed 
as a sort of arbitrator to determine between the 
parties any difference which might arise as to the 
quality of the raisins tendered in fulfilment of the 
contract, & he was not liable to an action for 
failing to exercise reasonable care & skill in coming 
to a decision, he having acted bond fide & to the 
best of his judgment. — Pappa v. Rose (1872), L. R. 
7 C. P. 525 ; 41 L. J. C. P. 187 ; 27 L. T. 348 ; 20 
W. R. 784, Ex. Ch. 

Annotations Ezpld. & Apld. Tliarsis Sulphur & Copper 

Oo. v. Loftus (1872), L. R. 8 C. P. 1. Apld. Stevenson v. 

Watson (1879), 4 C. P. D. 148. Consd. Chambers v. 

Goldthorpe, Rostell v. Nye, [1901] 1 K. II. 624, C. A. 

Reid. Chambers v. Goldthorpe (1900), 16 T. L. R. 180. 

792 . Average adjuster.] — General ave- 

rage losses having been incurred, the owners of 
the cargo (pltfs.) & the shipowner referred it to an 
average adjuster (deft.), to settle & adjust the 
proportions which the ship & cargo respectively 
should bear: — Held: (1) the* average adjuster, 
being a person by whose decision two parties 
having a difference agreed to be bound, was in 
the position of an arbitrator ; (2) an action for 
negligence would not lie against him if he acted 
in good faith. — T h arsis Sulphur & Copper Co. ?;. 
Loftus (1872), L. R. 8 C. P. 1 ; 42 L. J. O. P. 0 ; 
27 L. T. 549 ; 21 W. R. 109 ; 1 Asp. M. L. C. 
455. 

Annotations ; — Apld. Stevenson v. Watson (1879), 4 C. P. D. 

148 ; Chambers r. Goldthorpe, Uestell v. Nye, L1901] 1 

K. B. 624, C. A. 

793. Architect.] — An action will not 

lie against an architect for not using due care & 
skill in ascertaining the amounts to be paid by a 
builder’s employer to the builder under a contract, 
which provides that the builder is to be paid on the 
certificate of the architect, tiiat all matters of 
dispute are to be left to the architect’s decision, 
that he may order any additions to, or deductions 
from, the contract, & that the amount of such 
additions or deductions shall be ascertained by 
him at a certain fixed rate, the functions of the 
architect under the contract being not merely 
clerkly, but requiring the exercise of a judgment 
or opinion. — S tevenson v. Watson (1879), 4 
O. P. D. 148 ; 48 L. J. Q. B. 318 ; 40 L. T. 485 ; 
43 J. P. 399 ; 27 W. R. 082. 

Annotations : — Consd. Young r. Blako (1887), Hudson Bldg. 

Gon tracts'. 4th od., Vol. II., p. 110 ; lit Rio dc Janeiro 

Flour Mills & Granaries & lie Morgan Snell (1891), 8 

T. L. 11. 108. Apld. Chambers v. Goldthorpe, Postell v. 

Nye, [1901] 1 K. B. 624, C. A. Refd. Rostell v. Nye 

(1900), 16 T. L. It. 154. 

794. .]— A building owner em- 

ployed an architect for reward to supervise the 
erection of certain houses by a contractor. The 
building contract provided for payments on 
account of the works during their progress, & for 
payment of the balance after their completion, 
upon certificates of the architect, & that a certifi- 


cate of the architect, showing the final balance 
due or payable to the contractor, should be 
conclusive evidence of the works having been duly 
completed & that the contractor was entitled to 
receive payment of the final balance : — Held : 
(1) the architect, in ascertaining the amount due 
to the contractor & certifying for same under the 
contract, was a quasi-arbitrator ; (2) he was not 
liable to the building owner for negligence. 

If an architect is bound to exercise his judgment 
impartially as between the two parties to the 
building contract, he is in the position of an 
arbitrator (Collins, L.J.). — Chambers v. Gold- 
thorpe, Restell v. Nye, [1901] 1 K. B. 824 ; 
70 L. J. K. B. 482 ; 84 L. T. 444 ; 49 W. R. 401 ; 
17 T. L. R. 304 ; 45 Sol. Jo. 325, C. A. 

Annotation : — Consd. Kennedy v. Barrow-in-Furness 
Corpn. (1909), Hudson Bldg. Contracts, 4th ed„ Vol. II., 
p. 411. 

See , further , Building Contracts, Engineers 
& Architects. 

795. Valuers.] — Pltf., rector of F., 
agreed with the extrix. of the late incumbent that 
dilapidations should be valued as between them, 
by valuers to be appointed on each side, & in case 
the valuers disagreed, by an umpire to be appointed 
by the valuers, & that such valuation should be 
final & conclusive. Defts., who were the valuers 
for pltf., settled the amount with the valuer for 

j the extrix., but, through ignorance, they valued as 
between incoming As outgoing tenant, instead of as 
between incoming & outgoing incumbent, & the 
amount in consequence was too small : — Held : 

(1) defts. were not sued as qua# i- arbitrators , the 
cause of action being their undertaking that they 
were competent, & the breach of that undertaking ; 

( 2 ) defts. ought to have known the broad distinc- 
tion between the case of an incoming & outgoing 
tenant & the case of an incoming & outgoing 
incumbent, & their ignorance in that respect was a 
breach of their engagement. — J enkins v. Betham 
(1855), 15 C. B. 108 ; 24 L. J. C. P. 94; 24 L. T. 
O. S. 272 ; 1 Jur. N. S. 237 ; 3 W. R. 283 ; 3 
C. L. R. 373 ; 139 E. R. 384. 

Annotations : — Distd. Pappa v. Rose (1872), L. R. 7 C. P. 
525, Ex. Cli. Consd. Chambers v. Goldthorpe, Rostell v. 
Nye, [1901] 1 K. B, 624, C. A. Reid. Cooper v. Shuttle- 
worth (1856), 25 L. J. Ex. 114 ; Turner v. Goulden (1873), 
L. R. 9 C. P. 57. Mentd. Harmer t\ Cornelius (1858), 32 
L. T. O. S. 62. 

796. -.] — Deft, was engaged as 
valuer on the part of pltf. to ascertain the sum to 
be paid by the latter on the purchase of the good- 
will, etc., of a business: — Held: deft, was in no 
sense acting as arbitrator, A was liable to an action 
for alleged negligence in the conduct of the valua- 
tion. — Turner v. Goulden (1873), L. R. 9 C. P. 
57; 43 L. J. C.P. 00. 

Annotation : — Mentd. Re Hammond & Wuterton (1890), 
62 L. T. 808. 

797 . Bill against parties & arbitrators for general 
account & discovery.] — A submission, which was 
made a rule of ct., provided that the parties should 
be restrained from bringing a bill in equity against 
the arbitrators. They awarded a sum to be due 
from pltf. to the other party on the balance of 
accounts, whereon pltf. brought a bill against 
deft. & other arbitrators, charging corruption & 
partiality & praying for general accounts between 

| pltf. & the other party to the submission, & 


Electric Ligiit Co., 8 O. W. N. 564 : 
9 O. W. N. 119.— CAN. 

o. .) — In an action for reduc- 
tion of an award it is expedient that an 
arbitrator Bhould be examined as to 
the motives which influenced liim In 
pronouncing his award. — Cameron v. 


Mknzies (1868), 6 Macph. (Ct. of Sees.) 
279.— SCOT. 

p. May be examined on motion to 
set aside.] — Examination of arbitrator as 
witness on motion to set aside award. — 
He Christie & Toronto Junction 
(1895), 22 A. R. 21.— CAN. 


q. May be examined as to what was 
considered.] — The proper evidence as to 
whether arbitrators took particular 
matters into consideration in making 
their award is by interrogating them.— 
Bropht v. Holmes (1828), 2 Moll. 5. — 
IR. 
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Sect, 0 . — Liabilities duties of arbitratots 


for discovery. Defts. pleaded the award. It 
appeared doubtful whether the award was not bad in 
law for want of finality : — Held : notwithstanding 
any defect in the award in point of law, the 
submission having been made a rule of ct., the 
plea after award ought to be allowed. — L ingood 
v, Croucher (1742), 2 Atk, 395 ; 26 E. R. 639. 

A nnotation : — Reid. Padley v. Lincoln Waterworks Co. 
(1850), 14 Jur. 209. 

798. Bill for discovery against arbitrators.] — 

To a bill brought against an arbitrator, seeking a 
discovery of the grounds on which he made his 
award, he pleaded in bar that he was not obliged 
to set them forth. The ct. thought it unreasonable 
he should be put to so much trouble & expense, & 
allowed the plea. — A non. (1748), 3 Atk. 644 : 26 
E.R. 1170. 

Annotations : — Reid. Padley v. Lincoln Waterworks Co. 
(18.00), 14 .lur. 299 ; Tharsis Sulphur & Copper Co. t\ 
Loftue (1872), 42 L. J. C. P. 6. 

799. -.] — The rule that a person implicated 
in a fraudulent transaction may be made a party 
to a suit impeaching the transaction, for purposes 
of discovery & costs, is confined to cases in whicli 
deft, fills the position of agent (including that of 
attorney or solr.) or arbitrator. — Weise v. Wardle 
(1874), L. R. 19 Eq. 171 ; 23 W. R. 208. 

Annotation Distd. Tabor r. Cunningham (187.0). 21 W. B. 


800. Bill against arbitrators to have award set 
aside— Misconduct alleged.]— -To a bill, in which 
the arbitrators were defts., to be relieved against 
an award upon suggestion of misbehaviour, etc., 
in the arbitrators, a plea by the arbitrators of the 
submission & award, with an averment of impar- 
tiality, etc., was overruled. — Rybott v. Barrell 
(1762), 1 Coop, temp, Cott. 383 ; 2 Eden, 131 : 
28 E. R. 846. 

801. .] — An arbitrator, whose award 

is impeached on the ground of fraud, cannot, by 
denying the fraud generally, protect himself from 
answering the interrogatories as to specific facts 
by which the fraud is alleged to be shown. 

A contractor filed a bill against a railway co. & 
their engineer, whose certificates were to be con- 
clusive as to the amount payable by the co. to 
the contractor. The bill alleged that the amounts 
mentioned in the certificates were deficient, & 
imputed fraud & collusion to the engineer & the 
co., &, as evidence of the fraud, charged that 
certain items were of a specified value : — Held : 
the engineer could not, by denying fraud generally, 
protect himself by his character of arbitrator from 
answering as to the particular items specified. — 
Padley v, Lincoln Waterworks Co. (I860), 

2 Mac. & G. 68 ; 2H.& Tw. 295 ; 19 L. J. Ch. 436 ; 
14 Jur. 299 ; 47 E. R. 1695, L. C. 

802. No allegations of fraud.] — An award 

was made upon a submission, not under the Act of 
1698, between two parties in difference, on which 
one of the parties obtained judgment against the 
other party, in an action at law. The unsuccessful 
party filed a bill against the successful party & 
the arbitrator to set aside the award : — Held : 
(1) whether the award was or was not impeachable 


on equitable grounds, yet, inasmuch as there was 
no evidence to raise suspicion that the arbitrator 
had acted corruptly, partially, or unfairly, he ought 
not to have been made a party to the suit ; (2) the 
bill should be dismissed as against him, with costs, 
before the ct. had come to any opinion for or 
against his award. — Hamilton v, Bankin (1850), 
3 De G. & 8m. 782 ; 19 L. J. Ch. 307; 16 
L. T. O. S. 81 ; 15 Jur. 70 ; 64 E. R. 703. 

803. Cannot be forced to make affidavit as to 
occurrence at hearing.] — A cause had been referred 
to a Ch. barrister, who examined witnesses without 
their first taking the oath, though they were sworn 
to the contents of their examinations after these 
had been read over to them. It was also objected 
that the arbitrator had refused to look into some 
accounts & would not say whether he had looked 
into them. In proceedings for setting aside the 
award : — Held : as to the alleged misconduct of 
the referee, he should not be directed to make an 
affidavit, but might personally make a statement 
to the ct. or make an affidavit. — Mansfield v . 
Partington (1824), 2 L. J. O. S. K. B. 153. 

804. .]— Arbitrators whose award has not 

been taken up are privileged from disclosing the 
contents of the award, or giving evidence as to 
the discussions which took place during the 
investigation, whether public or private ; but they 
are bound to answer whether a particular subject 

, of inquiry was pressed upon them by either party, 
i but not as to the course of discussion A investi- 
gation which followed. — P onsford v. Swaine 
(Swayne) (1861), 1 John. & H. 433 ; 4 L. T. 15 ; 
70 E. R. 810. 

805. Cannot be forced to answer whether required 
to find specifically.] — A legal arbitrator may, with- 
out impropriety, be asked by the ct. whether ho 
was or was not required to find specifically on 
various claims A may, but will not be compelled to, 
answ er. — Wilson v. Hinckley (1808), 18 L. T. 095. 

806. Production of notes.] — The ct. rejected an 
application to amend the entry of a verdict 
according to the notes of an arbitrator, to whom the 
cause had been referred, on the ground that they had 
no power to compel such notes to be brought before 
them. — S cottgull v. Campbell (1819), 1 Chit. 283. 

Annotation: — Dbtd. Padley v. Lincoln Waterworks Co. 
(1850), 14 Jur. 299. The case clearly could not stand now 
(Loan Cottenham, C. ). 

Admissibility of arbitrator's evidence to explain 
or qualify award .] — See Part IV., Sect. 15, Sub- 
sect. 1 , post. 

Admissions of mistakes by arbitrators.] — Sec 
Part IV., Sect. 13, Sub-sect. 2, A., post. 

Whether award defective through failure to give 
reasons for decision .] — See Part IV., Sect. 6, Sub- 
sect. 2, post. 

Liability of arbitrators to refund excessive 
amount charged for fees .]— See Nos. 783 — 789,aw/e. 


Sect. 7.— INTERFERENCE BY THE COURT. 

Abortive references.] — See Nos. 441 — 471, ante. 

807. Arbitrators failing to make award at proper 
time in proper manner.] — Where a reference has 
been made to arbn., & the judgment of the arbi- 
trators is not given in the time & manner according 
to the agreement, the ct. will not substitute itself 


PART II. SECT. 7. 

r. Party failing to nominate arbi- 
trator — Municipal Act , s. 394 — Court 
cannot order party to appoint.] — Where, 1 
upon a corpn. failing to appoint an | 
arbitrator under the above Act, an 
order was made by a judge under s. 8 
of Arbn. Act, ordering the corpn. to 
appoint an arbitrator : — Held : the 


order was made without jurisdiction, & 
should be set aside. — Re North Van- 
couver & Loulbt (1914), 19 B. C. B. 
157.— CAN. 

s. Arbitrators refusing to act] — It 
is an essential principle of the law of 
arbn, that the adjudication of disputes 
by arbn. Bhould be the result of the free 
consent of the arbitrators to act ; & the 


finality of the award is based entirely 
upon the principle that the arbitrators 
are judges obosen by the parties them- 
selves, & that such judges are willing 
to settle the disputes referred to them. 

Where certain matters were referred to 
arbitrators who refused to act, & the ct. 
of first instance passed an order directing 
them to proceed Sc to make an award, 
& they, on the passing of such order. 
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for the arbitrators & make the award ; nor will it 
do this, even though the substantial thing to be 
done is agreed between the parties, but the time 
& manner in which it is to be done has been left 
for others to prescribe. — Cooth v. Jackson (1801), 
0 Ves. 12 ; 31 E. R. 913. 

Annotations : — Folld. Milnes v. Gery (1807), 14 Ves. 400; 

Blundell v. Brcttargh (1810), 17 Ves. 232. Mentd. 

Johnson v. Johnson (1802), 3 Bos. & F. 162 ; Ridgway v. 

Wharton (1854), 3 De G. M. & G. 677, L. C. ; Re Foster v. 

G. W. Ry. Co., Ex p. G. W. Ry. Co. (1882), 51 L. J. Q. B. 

233, C. A. ; Maddison r. Aldcrson (1883), 8 App. Cas. 

467, H< L. 

808. Arbitrators failing to agree on umpire — 
Mandamus.] — Two arbitrators appointed under a 
Canal Act, which provided that they should appoint 
an umpire, met but could not agree upon an um- 
pire : — Held : they must come to an agreement, 
& a peremptory mandamus granted accordingly. — 
R. v. Goodrich (1806), 3 Smith, K. B. 388. 

809. Order by consent — Arbitrators failing to 
proceed.] — A cause having been referred to arbn., 
under an order by consent, the ct. will not make 
an order on the arbitrators to proceed. — Crawsiiay 
v . Collins (1818), 1 Swan. 40 ; 1 Wils. Ch. 31 ; 
36 E. R. 289. 

810. Reference by order — Failure of party to 
appear — No award issued.] — By an order of refer- 
ence a fixed time was given to the arbitrator for 
making his award. l)eft. neglected to appear 
before him, & no award was executed. The ct. 


refused to grant a rule nisi , calling on him to 
consent to enlarge the time, or otherwise that pltf. 
should be at liberty to enter up judgment for his 
demand. — Williams v. Williams (1830), 9 L. J. 
O. S. Ex. 2. 

811. Time for making award intentionally allowed 
to expire.] — The ct. has no power under Civil Pro- 
cedure Act, 1833, s. 39, to compel parties to pro- 
ceed with a reference, the arbitrator having power 
to enlarge the time for making his award, where 
the time for making it has been intentionally 
allowed to expire. — Doe d. Jones ?;. Powell 
(1839), 7 Dowl. 639 ; 1 Will. Woll. & H. 653 ; 3 
Jur. 41. 

Annotation: — Refd. Parbery v. Nownham, Ncwuham tv 

Parbcry (1840), 7 M. & W. 378. 

812. Refusal of arbitrators to proceed after death 
of one party.] — A submission provided for the 
delivery of the award, in case of the death of a 
party, to his personal representatives who should 
require same. One of the parties died during the 
reference. The arbitrator declined to proceed on 
the request of the other party & against the 
protest of the extrix. of the deceased party : — - 
Held : the ct. had no power to compel the arbi- 
trator to proceed, or to compel the extrix. to attend 
before him. — Lewin v. Holbrook (1843), 11 M. & 
W. 110 ; 12 L. J. Ex. 207 ; 152 E. R. 736. 

Annotation: — Reid. Edwards v. Davies (1854), 2 C. L. R. 

681. 


Part III — 

Sect. 1. — DISCOVERY AND MEANS OF PROCUR 

ING EVIDENCE. 

See Arbitration Act, 1889, s. 2, Sched. I. (/) and 
ss. 7, 8 & 18. 

813. Discovery — Power to direct attendance to 
verify vouchers. ] — ^It is within the scope of juris- 
diction of an arbitrator, to whom all matters in 
difference are referred, to direct one of the parties, 
who has acted as agent for the other in supplying 
provisions to the British army, to go before the 
commissary <te verify particular documents. — 
Atkyns v. Baldwyn (1816), 1 Stark. 209. 

814. Where all matters in difference re- 

ferred.] — Where deft, submitted all matters in 
difference to arbn., & the arbitrators required him, 
in pursuance of a power given to them for that 
purpose, to produce certain books, & an attach- 
ment was moved for against him for not producing 
them : — Held : he could not by allidavit bring 
before the ct. the question whether those books 
related to matters in difference or not, though it 
was expressly sworn that the books related to old 


The Hearing. 

accounts, which had been long since settled, & 
which it had been agreed between them should 
form no part of the reference, because by the 
general terms of the submission it was left in the 
discretion of the arbitrators to say what were 
matters in difference & what were not. — AftBUCKLE 
v. Price (1835), 4 Dowl. 174. 

Annotation : — Apld. Cockburn v. Newton (1841), Woll. 205. 

815. Common Law Procedure Act, 1854.] — 

A submission to arbn., made a rule of the Ct. of Ch. 
under s. 17 of the above Act, is not within the pro- 
visions of s. 50 of the Act as to discovery. — Re 
Anglo-Austrian Bank (1864), 10 L. T. 369, 

816. Judicature Act, 1873 (c. 66), s. 89- 

County court judge.]— All matters in difference in a 
cause having been referred by a county ct. judge 
by an order by consent, pltf. refused to comply 
with the above order, which provided that certain 
documents & books should be produced by pltf., & 
deft, applied for an order for pltf.’s committal : — 
Held : the county ct. judge had jurisdiction under 
the above sect, to make the order asked for. — 


made an award : — Held : all proceedings 
taken by the arbitrators in obedience to 
the order of the ct. directing them to 
arbitrate against their will wero null & 
void. — Shiboharan v. Ratiham (1884), 
T. L. R. 7 All. 20.— IND. 

t. .] — A case was referred by a 

et. to the arbn. of three persons, & the 
parties agreed to be bound by the 
majority, & one of the arbitrators 
refused to act : — Held : the ct. could 
only, under 8. 510 of the Civil Pro* 
oedure Code, appoint a new arbitrator 
or supersede the arbn. & proceed with 
the suit. — N and Ram v. Fakir Chand 
( 1885), I. L. R. 7 All. 523.— IND. 

u. Where no provision for devolution 
i> on oversman.] — It was agreed that, 
^should certain minerals become ex* 
r&austed, or workable only at an evident 

loss, the tenants should bo entitled 
to give up the lease on the same be- 


ing ascertained by arbiters, mutually 
chosen. Defender maintained, in a 
declarator, that a deed of submission 
ought to bo executed, containing pro- 
vision for the devolution of the sub- 
mission on an oversman in the event 
of the arbiters differing : — Held : tho 
question must first be referred to two 
arbiters, one chosen by each party, & 
defender was not bound to enter into a 
submission containing a clause pro- 
viding for a devolution of tho submission 
on an oversman. — Merry & Cunning - 
hamev. Brown (1863), 35 Sc. Jur. 417. 
— SCOT. 

w. No provision, for disagreement of 
arbitrators — Duty of court.] — Where a 
case has been referred to arbn., but no 
provision has been made in the reference 
for any difference of opinion among the 
arbitrators : — Held : the ct., on objection 
being taken to the award, should have 


ordered that the arbitrators should 
appoint an umpire, or should have 
declared that tho decision of tho majo- 
rity should prevail, or should have 
appointed an umpire, or should have 
made such arrangement as tho parties 
would have consented to, or, ir they 
could not agree, such arrangement as 
it thought fit. — H aradhan Datt r. 
Radhanath Shaila (1868), 2 B. L. R. 
14 ; 10 W. R. 398.— IND. 

PART III. SECT. 1. 

813 i. Discovery — 7 Will. 4, c. 3, 
8. 30.) — On an application under the 
abovo Aot for an order on witnesses to 
produce documents before an arbi- 
trator, it must be shown that the docu- 
ments are such as witnesses would be 
compelled to produce at a trial. — 
Carrall v. Ball (1856), 3 L. C. L. J. 
12.— CAN. 
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Sect 1 * — Discovery & meam of procuring evidence, 
2: Sub-sect 1.] 

Richards v . Cullerne (1881), 7 Q. B. D. 623, 
€. A. 

Annotations : — Apld. Hyrnas v. Ogdon (1904), 74 L. J. K. B. 
101, O. A. Reid. Winfield v. Boothroyd (1886), 64 L. T. 
574. 

817 . Court no power to order discovery.] — 

An order was taken by consent in an action refer- 
ring the action & all matters in difference to the 
award of an arbitrator. The order provided that 
the parties should produce before the arbitrator 
all documents in their or either of their custody or 
ower relating to the matter in difference. Pltf. 
aving during the pendency of the arbn. applied 
by summons in the action under It. S. C., 1876, 
Ord. 31, r. 12, for an affidavit of documents : — 
Held : the application should be dismissed, on the 
ground that under the order of reference the whole 
jurisdiction as to discovery was in the hands of the 
arbitrator. — Renrice v. Williams (1883), 23 Oh. D. 
353 ; 52 L. J. Oh. 593 ; 48 L. T. 868 ; 31 W. R. 
496. 

Annotation : — Mentd. Macalpine v. Colder, [1893] 1 Q. B. 545, 
C. A. 

81 8. Inspection of property — Discretion of arbi- 
trator.] — It is in the discretion of the master or 
other arbitrator, to whom an action in respect of a 
claim for work has been referred, to inspect the 
premises on which the work was done ; & his 
refusal to inspect is no ground for setting aside his 
award. — M unday (Mundy) v. Bluck (Black), 
Blijck (Black) v. Munday (Mttndy) (1861), 9 
0. B. N. 8. 557 ; 30 L. J. 0. P. 193 ; 7 Jur. N. S. 
709 ; 9 W. R. 274 ; 142 E. R. 219. 

Annotation : — Mentd. Boggalay r. Bortliwick (1861), 10 
C. B. N. 8. 61. 

819. Jurisdiction of court after action 
referred.} — In an action against clefts, for working 
from their mine into a seam of pltf.’s mine, which 
he himself had not yet worked, so that he had no 
“ pit ” or other access into it except through their 
mine, the question as to the amount of damages was 
by agreement referred to arbn., the trespass being 
admitted & money paid into ct. While the arbn. 
was pending an order was made that pltf. should 
be at liberty, with his mining engineers, managers, 
& men, & all necessary horses & appliances, to 
enter into defts.’ mines to the airway cut through 
pltf.’s mines by defts., & to cut into & through 
the dams placed in the airway by defts., & to pass 
into the airway & all the workings of defts. near 
to the boundary between their colliery & pltf.’s, 
&, to enable the inspection to be made, to clear 
away rubbish <fc cut away & disconnect defts.’ 
water pipes & airway, etc. On appeal from the 
above order : — Held ; it had better be left to the 
arbitrator whether the inspection should take 

g lace, & in what way. — Barnett v. Aldridge 
olliery Co., Ltd. (1887), 4 T. L. R. 16. 

Annotation: — Consd. Macalpine v. Calder, [1893] 1 Q. B. 
C. A. 


820. Compelling attendance of witnesses — Wit- 
ness outside jurisdiction — No writ of subpoena.}— 

When an action & “ all matters in difference ” 
between the parties have been referred by consent 
to an arbitrator, no writ of subpoena will be granted 
under 17 & 18 Viet. c. 34, s. 1, in order to compel 
the attendance at the hearing before the arbitrator 
of witnesses residing within the United Kingdom, 
but out of the jurisdiction of the Q. B. Div., for 
the hearing before the arbitrator is not a “ trial ” 
within that enactment. — Hall v . Brand (1883), 
12 Q. B. D. 39 ; 53 L. J. Q. B. 19 ; 49 L. T. 492 ; 
32 W. R. 133, C. A. 

821. .]— Held : 17 & 18 Viet. c. 34, was 

not available to compel the attendance of a person 
in Ireland as a witness before one of the masters 
of the Ct. of Common Pleas upon a compulsory 
reference under C. L. P. Act, 1854. — O’Flanagan 
v. Geogiiegan (1864), 16 C. B. N. 8. 636 ; 143 R. 
1276. 

See, now , Arbitration Act, 1889, s. 18. 

822. No power to order commission ] 

— There is no power under R. S. O., Ord. 37, r. 5, 
to direct the issue of a commission for the examina- 
tion of witnesses in a matter referred to arbn. 
under an agreement, unless an action is also ] 1,t ' c ’ 

in reference to the same dispute . — Er 
Ronaldson, [1892] 1 Q. B. 91 ; 61 L. J. <*;. i>. . M , 
8 T. L. R. 85. 

Annotation : — Mentd. lie Colman & Watson (1907), 97 T., T 

85 7, C. A. 

823. .] — One of the parties to an 

arbn. applied for a rule to compel the other parties 
to consent to a commission to take evidence abroad, 
otherwise the submission to arbn. to be revoked. 
The application was refused . — Re Dreyfus & Sons 
& Paul (1893), 9 T. L. R. 358 ; 37 Sol. Jo. 357. 

824. Commission ordered — Compulsory re- 

ference— Companies Ant, 1862 (c. 89), s. 138.] — 
Held : where a co. was in voluntary liquidation, & 
a dispute had arisen as to the price to he paid for 
the purchase of the interest of a dissentient member, 
which, under s. 132 of the above Act, had been re- 
ferred to arbn., the ct., on the application of the 
liquidators, had juri.sdiction under R. S. C., Ord. 37, 
r. 5, to order a commission to issue for the examina- 
tion of witnesses abroad, the matter being one 
arising in the winding-up within s. 138 of the above 
Act, <& the reference to arbn. being compulsory 
under the Act . — Re Mysore West Bold Mining 
Co. (1889), 42 Oh. D. 535 ; 58 L. J. Oh. 731 ; 61 
L. T. 453 ; 37 W. R. 794 ; 5 T. L. R. 695 ; 1 Meg. 
347. 

Annotation : — Consd. Taylor v. Crippa (1914), 7 B. W. C. G. 

623, C. A. 

825. Power to Issue subpoena — County court 

judge.] — Where a matter is referred to arbn. a 
county ct. judge has jurisdiction to make an order, 
& issue a subpoena, to compel the attendance of a 
witness before the arbitrator. — Re Ackary, Ex p. 
Holland (1876), 3 Ch. D. 125 ; 45 L. J. Bey. 133 ; 
34 L. T. 666 ; 24 W. R. 932. 


820 i. Compelling attendance of wit - 
nesses — Ex parte abdication .] — An order 
compelling attendance of witnesses will 
he granted on an ex p. application, upon 
affidavit that the cause has been duly 
referred, that the arbitrator has ap- 
pointed a day for proceeding, & that 
certain parties (giving their respective 
places of residence) are necessary & 
material witnesses for the parly apply- 
ing. — G allkna v. Cotton (1856), 3 
L. C. L J. 47 ; Carkall v. Ball (1856), 
3 L. C. L. J. 12.— CAN. 

820 ii. R. 8. C. ( c . 1 09),s. 8 (23).]— 

By the above Act 44 the arbitrators . . . 
may examine on oath . . . the parties, 
or such witnesses as may voluntarily 
appear before them.” In an arbn. 
subpoenas were issued, Sc witnesses 


attended upon them & wore examined : 
— Held : there was no power to compel 
the attendance of witnesses, & those 
who attended must have done so volun- 
tarily . — Re McRae & Ontario & 
Quebkc Ry. Co. (1887), 12 I\ R. 282. — 
CAN. 

820 iii. Witness outside jurisdic- 
tion .] — The ct, lias no power to grant a 
warrant citing a person residing furth 
of Scotland to give evidence before an 
arbiter in Scotland. — Highland Ry. 
Co. v. Mitchell (1868), 40 Sc. Jur. 
499 : 6 Macph. (Ct. of Sess.) 896.— 
SCOT. 

820 iv. C. S. C. (c. 79), s. 4.1- 

On a submission being made an order of 
ct., a suit is pending within the meaning 
of the above Act, so as to enable the 


superior cts. to issue process to compel 
attendance of witnesses res dent out of 
their Jurisdiction. — Eluott v. Qukkn 
City Assurance Co. (1873), 6 1*. R. 30. 

—CAN. 

822 i. No power to order 

commission.] -A judge of the Ct. of 
Appeal has no power to order the issue 
or a commission to take ovidenco 
abroad for use upon a compulsory arbn. 
pending .before an arbitrator named by 
a judge of that ct., under Municipal Act, 
55 Vlct. c. 42 (O.), s. 487 (1). Such 
arbu. is not a “ reference by rule, order, 
or submission,” within s. 49 of the Act 
respecting Arbus. & References, R. 8 
1887, c. 53. — Re MaofhkR 80 N 
Toronto City (1894), 16 P. U. 230. — 
CAN. 
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826. Party to cause privileged from arrest for debt 
on way to & from & while at arbitration.] — A party 
to a cause is privileged from arrest for debt on bis 
way to & from & during his attendance on an arbn. 
— Hetley’b Case (17S8), Com. Dig., 5th ed., tit. 
Privilege, p. 112, A (1) ; sub nom. IIetley v. 
Hetley (1789), Kyd on Awards, 100. 

Annotation : — Reid. Arding v. Flower (1800), 8 Term Rep. 
534. 

827. S. P. Moore v. Booth (1797), .*1 Ves. 350 ; 
30 E. K. 1047. 

Annotation .'---Folld. He Jewitt (18G4), 33 Beav. 559. 

828. S. P. Spence v. Stuart (1802), 3 East, 89 ; 
102 E. B. 530. 

Annotations : — Expld. & Distd. Barclay v. Faber (1819), 2 
B. Sc Aid. 743. Distd. Barrack r. Newt-on, Bicknall v. 
Newton, Williams v. Newton (1841), 10 L. .1. Q. B. 182. 
Consd. Bateman v. Freston (1801), 3 E. S' E. 578. Expld. 
He Freston (1883), 11 Q. B. I>. 545, C. A. 

829. S. J\ lie M’Intobh (1857), 30 L. T. (). S. 110. 

830. How long privilege lasts.] — A party in 

London was required to attend an arbitrator at 
Exeter, on a given day, A three days before set off, 

went, accompanied by his attorney, to Clifton, 
where his wife resided, A where were certain 
papers necessary to hr produced before the arbi- 
trator. He was occupied for a great part of two 
days in selecting A arranging same, <te in the after- 
noon of the second day was arrested : — Held : lie 
was not privileged from arrest- in the circumstances, 
having employed more than a reasonable time for 
the above purpose, & it not being sworn that he 
was occupied, during all the time he was at Clifton, 
in the object for which he went thither. —Randall 


v . Gurney (1819), 3 B. & Aid. 252 ; 1 Chit. 079 ; 
106 E. R. 650. 

Annotations : — Consd. Selby v . Hills (1832), 1 Moo. & S. 253. 
Mentd. Webb v. Taylor (1843), 13 L. J. Q. B. 24. 

831. S . P. Spencer v, Newton, Lane v. Newton 
(1837), 6 Ad. & El. 623 ; 1 Nev. & P. K. B. 818 ; 
Will. Woll. & Dav. 122 ; 6 L. J. K. B. 119 ; 1 
Jur. 52 ; 112 E. R. 239. 

832. Witness privileged from arrest for debt on 
way to & from & while at arbitration.] — A witness 
attending an arbitrator upon a reference is pro- 
tected from arrest, in the same manner as a witness 
who is attending a ct. in obedience to a subpama . — 
Wansell v. Southwood (1829), 4 Man. & Rv. 
K. B. 359 ; 7 L. ,T. O. 8. K. B. 227. 

833. S. P. Rishton v. Nisbett (1834), 1 Mood. 
& R. 347. 

834. 8. P. Webb v. Taylor (1343), 13 L. J. Q. B. 
24 ; 2 L. T. O. 8. 106 ; 8 Jur. 39. 


Sect. 2— CONDUCT OF THE HEARING. 

Sub-sect. 1. — Arbitrators must act judicially. 

835. How far bound by rules of law, practice & 

evidence.]— -An arbitrator on a general reference of 
all matters, etc., may go farther than the ct. could 
to do complete justice, & may relieve against a 
harsh right which in a ct. of justice would prevail. 
— Knox v. Symmonds (1791), 1 Ves. 369 ; 30 E. R. 
390. 

Annotation : — Mentd. Adams v. G. N. of Scotland Ry. Co., 
118911 A. C. 31. H. L. 


PART 111. SECT. 2, SUB-SECT. 1. 

8351. How for boon l by rules of law, 
jtracticc «t* cadence, j Arbitrators are 
not limited by the technical rules, 
wJueh would apply to the items entering 
juto the composition of a verdict for 
which their award is substituted. — 
Bkuphy V. Hoi aiks ( 1 828), 2 Mol. 5.- 
IR. 

835 ii. — .1— -Arbitrators w hen not 
restrained by the submission are not 
bound us judges are in a ct. of law.— 
Gi.en r. Gi < and Thunk Rv. Co. (1859), 
2 P. K. 377.— CAN. 

835 iii. J — It is not a valid objec- 

tion to an award that the arbitrators 
have not acted in strict conformity 
with the rules of evidence. — G uppu v. 
GOVIN dachak yah (1887), 1. L. K. 11 
Mad. 85.— IND. 

835 iv. .1 -The arbitrator ap- 

pointed by a party is not. that party’s 
agent for the purpose of assenting to irre- 
gular proceedings. Sc it is the duty of the 
arbitrators to know how to conduct 
t heir arbn. properly. — Lydkkh v. RESI- 
DENTIAL, ETC., CHURCH OF NEW 
Zealand (1910), 29 N. Z. L. R. 522.— 

N. Z. 

835 v. -.] — An award of a board of 

arbitrators was set aside on the ground 
of tho lax & non-judiclal conduct of the 
proceedings. — W right v. Toronto Ry. 
Co. (1914), 20 O. W. R. 113, 749 ; 0 

O. W. N. 119, 486.— CAN. 

a. Employment of interested 

party as clerk.] — The employment of the 
agent of one party as clerk to the arbn. 
will render the decree -arbitral reducible 
at the instance of the other party, unless 
such other party had consented to the 
employment. — M owbray v. Dickson 
( 1848), 20 So. Jur. 405.— SCOT. 

b. Discussion by correspond- 

ence.] — Where an award was agreed 
upon between arbitrators, & afterwards 
one of them dissented, & the others, after 
discussing his new view by letter, pub- 
lished tho award as first agreed upon, 
it was sot aside, because they should 
have met for the discussion, a corre- 
spondence In such a case being insuifl- 


i ‘ lent, though the dissenting arbitrator 
j did not object to that method. — 
! Jkkyi.l v. Wade (1860), 8 Gr. 363.— 

CAN. 

e. — — Inference to men of skill.] — 
Where a reference is made to men of 
skill they may conduct the inquiry in 
any way they think proper.- Cochkank 
r. Guthrie (1859), 21 Dunl. (Ct. of Sees.) 
369. — SCOT. 

d. — Where there is a 

reference to experts as arbitrators they 
may proceed without calling evidence, 
unless either party, as to any particu- 
lar point, wishes to adduce evidence, & 
may determine matters from their 
own expert knowledge. — Anderson t>. 
Bkunpell Sc Watkins (1905), 24 

N. Z. L. li. 938. —N.Z. 

f. Allowing party to take part 

in deliberations.] — Held : permitting the 
ofllcers of deft, insurance co. to take 
part in tho deliberations of the arbi- 
trators was such improper conduct as 
to render the award bad. — He Hubbard 
Sc Union Fire Insurance Co. (1879), 
44 IT. C. R. 391.— CAN. 

g. Cannot ignore agreement of 

parties.] — An arbitrator cannot disre- 
gard an agreement between the parties, 
made us a condition of one party becom- 
ing a party to the reference. — He Wal- 
ker (1886), 5 N. Z. L. R. 169.— N.Z. 

h. Effect of custom in conduct 

of mercantile arbitrations.] — Disputes 
arose as to the quality of goods sold 
not conforming to contract, as to the 
obligation of the purchaser to take the 
undelivered portion. & as to claims of 
damages. Tho parties agreed to submit 
all matters in dispute to two arbiters 
named, or their umpire. An award 
signed by the two arbiters & their 
umpire was issued in favour of the pur- 
chaser, who sued on the award. The 
arbn. had been conducted in an informal 
maimer, the arbiters had made in- 
quiries separately, had adopted the 
opinions of others, had been in communi- 
cation with the parties who had nomi- 
nated them respectively, & had con- 
sulted the umpire without devolving 
upon him, but such informal arbns. 


were usual : — Held : the proceedings in 
the arbn. as carried out had been just 
such as were usual in similar mercantile 
arbns., & such as the parties had con- 
templated, & decree must bo given for 
! pursuer accordingly. — Hope v. Crook - 
hton Brothers (1890), 27 18c. L. R. 709. 
— SCOT. 

k. Judge w ing as arbitrator.] 

! — Where in the Probate Ct. the judge, 

with concurrence of the parties, acted as 
| a quasi -arbitrator, in set tling differences 
i between one of the heirs & the adininis- 
! trator, iu respect of which he had no 
jurisdiction : — Held : his conclusion, 
while not strictly correct in a legal 
, aspect, accorded to both a fair measure 
of justice, & the ct. would not vary the 
: result attained. — He Scott Estate 
(1896), 29 N. S. L. R. 92.— CAN. 

l. Arbitrator giving advice to 

one party. ] — An action was brought to 
havo an award set aside : — Held : the 
referee, though ho had not acted in 
collusion with one party', had not acted 
impartially, having advised the agent 
of that party in regard to matters in 
dispute with pltf. — W ilkerbon v. 
McGuuan (1912), 20 W. L. R. 651 ; 2 
W. W. R. 121 ; 2 D. L. R. 11.— CAN. 

m. Splitting d ifference. J — I n arbn . 

proceedings to determine the rent 
of property it was alleged that arbi- 
trators did not really make an award, 
but that two of tho arbitrators were 
wide apart in their estimation of a 
propor rental & the third arbitrator, 
without exercising any judgment in the 
matter, had induced or forced the other 
two to split the difference : — Held : 
if this had been proven it would be 
improper. — T oronto General Hos- 
pital Trustees v. Sabaston (1946), 27 
O. W. R. 515 ; 38 O. L. R. 139.— CAN 

n. Slipshod d' irregular proceed- 

ings.] — Re Brooks Scanlon 0‘hrien 
C o. (1911), 17 W. L. R. 408.— CAN. 

p. Irregularities may be waived .] — 
The nullity of an award cannot be 
claimed on acoount of irregularities in 
tho arbitrators’ proceedings, if the party 
making such claim had prior knowledge 
of the alleged irregularities & did not 


J. — VOL. II. 
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Sect . 2 . — Conduct of the hearing: Sub-sect. 8, A. 

awarded, leaving, however, pltf. at liberty to 
enforce deft.’s agreement to enter into the rule of 
Nisi Prius for the reinstating of the premises. — 
Dodington r. Hudson (1823), 1 Bing. 384 ; 130 
K. R. 155. 

927 . .] — Debt on bond conditioned 

for the performance of an award to be made on a 
day therein named. One of the terms of the 
submission w as that the arbitrator should examine 
the witnesses produced by the parties in difference. 
Plea, that the arbitrator made several appoint- 
ments for proceeding with the reference, & ex- 
amined witnesses produced by pltfs, & occupied 
the whole of the time of the meetings respectively 
iri so doing ; that pltfs., on the day when the time 
for making the award expired, closed their case, 
& deft, was called upon to enter upon his defence ; 
that at the time an insufficient time remained for 
deft, to bring forward & examine his witnesses ; 
that he requested the arbitrator to allow him 
reasonable time to bring forward & examine his 
witnesses, which the arbitrator refused, without 
the consent of pltfs., Sc which consent pltfs., 
although requested by deft., refused to grant, 
& the arbitrator refused to allow deft, any further 
time, although he had several material witnesses 
to examine, of which the arbitrators & pltfs. had 
notice : — Held : this plea w as bad. — Grazebrook 
r. Davis (182(1), 5 B. & O. 534 ; 8 Dow. & Rv. K. B. 
295 ; 4 L. J. O. S. K. B. 321 : 108 E. R. 199. 

928. .] — An action brought for the 

price of machinery sold was referred to arbn. 
Before the arbitrator a postponement was asked 
for on the part of deft., for the purpose of enabling 
him to produce a witness, whose evidence was to 
the effect that the machinery was defective & 
valueless. The adjournment was made, Sc was 
followed by some other adjournments, Sc at length 
the arbitrator peremptorily fixed Dec. 9 for the 
healing Sc determining of the case, when judgment- 
was given for pltf. The ct. made a rule absolute 
to refer the case hack to the arbitrator for re- 
consideration. — Fenn v. Forbes (1853), 20 L. T. 
O. S. 225. 

929. .] — In an action to determine 

the right to a wall a verdict was taken, subject 
t o a reference to a county ct. judge. The arbitrator 
had a view of the premises & then heard the case, 
making his award next day in favour of pltf. On 
a rule obtained by deft, calling upon pltf. to show 
cause why the award should not be set aside or 
referred back, on the grounds of surprise*, Sc that 
deft, had no opportunity to adduce all his evidence : 
— Held : the arbitrator had applied himself 
diligently to the inquiry, Sc the rule must be 
discharged. — Rushwortji v. Waddington (1859), 
1 L. T. 69. 

930. Within discretion of arbitrator.] 


— It is a matter entirely in the discretion of an 
arbitrator, whether he will or will not postpone the 
reference, in order to give one of the parties an 
opportunity of bringing a material witness from 
abroad ; & the ct. wall not interfere, unless the 
circumstances in which he refuses to do so are such 
as t-o amount to misconduct. — C inder v. Curtis 
(1863), 14 C. B. N. S. 723 ; 143 E. R. 628. 

931. .'} — Where an application has 

been made to arbitrators to afford time to obtain 
& examine a witness who is absent, Sc they have 
honestly (even although erroneously) exercised 
their discretion as to the materiality of his evidence, 
Sc have refused the postponement applied for, their 
award, will not be set aside on that- ground. — 
Larchin v. Ellis (1863), 11 W. R. 281. 

932. .] — An action against a tenant 

for breach of covenant in a farming lease was, by 
consent of parties, referred by order of ct., dated 
June 13, 1863. Nothing was done until Dec. 31 
following, when the arbitrator appointed Jan. 12, 
1864, for proceeding with the reference, & notice 
of such appointment was sent by post to deft, by 
his attorney. Deft-., however, was then absent 
from home, Sc he not having returned home as 
expected, his attorney was unable to see him Sc 
obtain the necessary evidence in time for the 
reference. The attorney attended the reference. 
Sc requested the arbitrat or to adjourn the reference, 
on the ground of his client’s absence & the import- 
ance of his evidence & that of his witnesses being 
taken, which, however, the arbitrator refused to 
do, A: having examined pltf.’s witnesses, the 
arbitrator subsequently, on Alar. 19, made his 
award, assessing pltf.’s damages at £300, deft.’s 
attorney having previously objected to the arbitra- 
tor’s proceeding with the award on the ground 
above mentioned. The ct. refused a rule to set 
aside the award, on the ground that the Affidavit 
of deft.’s attorney was unsatisfactory that deft, 
himself had made no affidavit that he was ignorant 
of the appointment for the proceeding with the 
reference. — Nares v. Drury (1861), 10 L. T. 305. 

933 . Where award referred back.] — A case 

was referred to an arbitrator, who found for pltf., 
without noticing an issue pleaded, & the ct. made 
absolute a rule to send the case back to him : — 
Held : the duty of the arbitrator was to amend his 
award, Sc not to re- hear the cause. — Bird v. 
Penrice (1840), 6 Al. Sc W. 754 ; S l)*wl. 775 ; 
9 Jj. J. Ex. 257 ; 4 Jur. 970 ; 151 E. R. 617. 

Annotation : — Consd. Traherne r. Gardner (1857), 8 E. & 14. 

101 . 

934. — .] Where an order of reference 

lias a clause empowering the ct., if the award be 
disputed, to remit the matt-el’s for the reconsidera- 
tion of the arbitrator, Sc the case is so remitted, the 
arbitrator must hear fresh evidence, if tendered, 
as on the original reference. 

Where the case had been once so remitted, Sc 


for proof on certain conditions. The 
contractors refused, to accept a proof on 
these conditions. The arbiter then 
cancelled the order for proof, & there- 
after issued a decree -arbitral. In an 
action for reduction of the decreo- 
arhitral : —Held: the parties had agreed 
to refer to the arbiter as a person of 
skill & experience, without the legal 
formalities of an arbn., & the arbiter 
was entitled to determine the amount 
that should be paid to the contractors 
in respect of the extra cost without 
taking evidence aH to the amount- which 
was actually expended bv them. — 
Paterson & Son r. Glasgow Corpn. 
(1901), 3 F. (Ct. of Sess.) 34.— SCOT. 

933 i. Where award referred hack.] 

- — Where a matter was referred hack to 
an arbitrator to answer different tjnes- 
tjops from those in the original reference. 


& the arbitrator refused pltf.’s request 
to be allowed to give further evidence : — 
Held : pltf. had a right to he heard, as 
the arbitrator would have to apply his 
mind to a different phase? of the case, 
even if there was sufficient evidence 
before him to enable him to answer the 
new questions. — O’Ponoghuk v . Ou- 
niANT (1903), 3 8. U. N. S. W. 47. — 
AUS. 

q. Party as witness. ] — Where 

un order of reference by consent pro- 
vided that the arbitrator “ shall have 
power to examine the parties & their 
witnesses upon oath or affirmation ” : - 
Held, : he had no discretion to reject the 
evidence of one of the parties on ids ow n 
behalf.— Lister v. Ham (1805), 1 

O. L. J. O. S. 298.— CAN. 

r. .1— On a contract it 

was agreed that the price to be paid 


should be ascertained by arbn. The 
valuation w T as proceeded with. Sc the 
arbitrators consulted the parties to the 
contract as to the vuluo of the land, 
finally adopting as their valuation a 
price agreed upon ho tween the parties, & 
recording it in a statement of the whole 
valuation, certifying the valuation to 
bo a “ true SC. correct valuation ” 
Held the arbitrators having exercised 
their undoubted right of taking evidence 
of value, even from the parties them- 
selves, the valuation was good in law. — 
IJovky r. Pine, l J. R. N. 8. 90. — N.Z. 

s. Interested witness.] — When 

arbitrators without consent examined 
an Interested witness, & afterwards 
awarded in favour of the party calling 
him, the award w r as set aside. — Davih 
v. Birdhall (1840), 2 U. C. R. 199.— 
CAN. 
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the arbitrator had declined to hear more evidence, 
but amended his award, deciding in favour of the 
same party as before, &, on motion to set aside 
such further award, the other party opposed a 
further reference to the same arbitrator, the ct. set 
aside the award. — N ickalls v. War run (1811), 
6 Q. B. (315 ; 2 Dow. & L. 549 ; 14 L. J. Q. B. 75 ; 
4 L. T. O. S. 156 ; 9 Jur. 10 ; 115 E. R. 231. 

Annotation Distd. He Huntley (1853), 1 E. & B. 787. 

935 . — Some of the findings in the 

award of an arbitrator were inconsistent with each 
other, & the parties agreed that the award should 
be considered as not having been delivered & that 
the arbitrator should amend it, & they obtained a 
judge’s order referring the award back. The 
arbitrator altered & re-delivered the award without 
giving notice to the parties or hearing fresh 
evidence or arguments. He had never been 
requested to hear fresh evidence or arguments : — 
Held : the amended award was good. — Baker v. 
Hunter (1847), 16 M. & W. 672 ; 4 Dow. & L. 696 ; 
2 New Praet. Oas. 237 ; 10 L. J. Ex. 203 ; 153 
E. R. 1360. 

936 . • — .] — An appeal was referred by 

quarter sessions to arbn. under 12 <t 13 Viet, 
c*. 45, s. 13, the arbitrator to have the same power 
as to costs as the sessions. The arbitrator made 
his award directing the appeal to be dismissed. 
<t ordering applt. to pay costs to resp., but did not 
ascertain the amount of costs. A rule to refer the 
case back to the arbitrator was made absolute, 
“ on the ground that he had not ascertained the 
amount of costs to be paid by applt. to resp.,’' no 
other objection being then suggested by applt. 
On the attendance before the arbitrator to inquire 
into the costs, applt. offered to produce additional 
evidence as to the merits of the appeal which lie 
had not before brought forward. This the arbi- 
trator refused to hear, A proceeded to make a fresh 
award in the same terms as before, except that it 
contained the amount of the costs. On an applica- 


tion by applt. to set aside this award, on the 
ground of the refusal to hear the evidence : — Held : 
it could not be objected to on that ground, as the 
only purpose for which it was referred back was 
to ascertain the costs, A the arbitrator was not 
bound to hear any fresh evidence on the merits. — 
He Huntley (1853), 1 E. A B. 787 ; 22 L. J. Q. B. 
277 ; 21 L. T. O. S. 113 ; 17 Jur. 571 ; 1 W. R. 
305 ; 1 C. L. R. 426 ; 17 J. P. Jo. 294 ; 118 E. R. 
631 ; subsequent proceedings, R. v . Huntley 
(1854), 3 E. A B. 172. 

937. Arbitrator misleading party — Party not 
calling witnesses.] — Where it was left to an arbi- 
trator to award either a money compensation for 
damage done, or, instead thereof, actual repairs 
of the damage done, A it was sought to set aside 
his award upon the allegation that the arbitrator 
had misled one party into believing that lio would 
not award the damage, A that, in consequence, they 
had not called witnesses, as they would otherwise 
have done : — Held : on the facts, nobody was, or 
ought to have been at least, deceived by any such 
arrangement, A the application failed. — Newbold 
v. East Lancashire Ry. Co. (1852), 19 L. T. O. 8 . 
123. 

B . Absence of one of the Parties or both Parties. 

938. Witnesses examined in absence of one 
party — After evidence closed.] — It is no ground for 
setting aside an award that one of deft.’s witnesses 
was re-examined by the arbitrator after the 
evidence was closed on both sides, A pltf.’s att orney 
gone, A gave a different testimony from what he 
gave at first, by which the arbitrator’s opinion was 
influenced, unless such re-examination was brought 
about by the management of deft.’s attorney. — 
Atktnson v. Abraham (1797), 1 Bos. A P. 175; 
126 E. R. 844. 

; Annotations : — N.F. Dobson r. Groves (1844), 6 Q. B. 637 : 

; lie Plows & Middleton (1815), 6 Q. B. 845. Reid. Bignall 
i r. Gale (1841), 9 Dowl. 031. 


937 i. Arbitrators misleading party.] — 
After the arbitrators had commenced 
their investigation, pltf. & his attorney 
requested delay ; they understood that 
it had been granted, but the arbitrators 
awarded in favour of deft, without 
giving further time, & without hearing 
all tiie testimony that. pltf. might have 
olTerod. The award was set aside 
without costs.—* -U kimdale r. Boulton 
(1813), 1 U. C. R. 407. — CAN. 

937 ii. Promise to take survey .] — 

Where a question was referred, & the 
arbitrators informed the parties that 
they would employ a surveyor, which 
they could do under the submission, 
before they made their award, hut 
they nevertheless made their award 
without such survey, the ct. set aside 
t heir award. — D oe d. Allen r. Murray 
(1844), 2 Kerr, 439.— CAN. 

937 iii. Insufficiency of notice after 

adjournment.] — Arbitrators, a few da$ r s 
after giving notice of adjournment for a 
month, sent a notice that they would 
proceed the same evening. The evidence 
showed that on the application of deft, 
they several times adjourned to suit his 
convenience. On an application to have 
an award set aside by reason of mis- 
conduct on the part of tiio arbitrators : — 
Held : their action did not amount to 
misconduct. — -Toolvbk Money Dahsee 
v. Sudkvi Dahaee (1899), I. L. R. 26 
Calc. 361 ; 3 C. W. N. 347.— IND. 

PART III. SECT. 2, SUB-SECT. 8. — B. 

938 I. Witnesses examined in absence of 
one party.] — In an arbn. it appeared 
that meetings wore held at which 
acoounts were submitted & discussed, 
without notice of the meetings being 
given to L., nor was he asked to lay 
before the arbitrators wlmt he con- 


sidered were the matters in dispute, or 
whether the documents placed before 
the arbitrators showed correctly the 
matters that were in dispute. He 
attended before the arbitrators in pur- 
suance of a notice, &, having been asked 
certain questions, was told by the 
arbitrators that he was not wanted 
further. He then retired, tic was not 
present during the examination of 
certain witnesses whom lie had asked 
tiie arbitrators to call. All the witnesses 
were examined separately & not in the 
presence of either party, & no notice 
was given to L. that it was the intention 
of the arbitrators to close the sittings : — 
Held : unless L. hud waived all objec- 
tions to the procedure adopted, the 
award should he sot aside. — Lyders v. 
Residential, etc.. Church op New 
Zealand (1910), 29 X. Z. L. R. 522.— 
N.Z. 

938 ii. By one of three arbitrators 

without knowledge of others.] — Held : it 
was no objection to an uward by three 
arbitrators, hut which might have been 
mude by any two, that one arbitrator 
alone examined a witness without notioe 
to the opposite party, it being sworn 
that the other two arbitrators were 
totally ignorant of such evidence when 
they made the award. — Boyle v. 
Humphrey (1855), 1 l\ R. 188. — CAN. 

938 iii. After hearing practically 

closed.] — An award will be set aside it 
arbitrators, when the hearing is practi- 
cally over, hear further evidence in the 
absence of one of the parties without 
notice to him. — Annablk v. Annablk 
(1908), 8 W. L. R. 132 ; 1 Sask. L. R. 
222.— CAN. 

938 iv. .1 — Arbitrators ro- 

ooivod the evidenco of one party in 
the absence of the others, after the arbn. 
was closed : — Held : tlio award was 


!)«(! & must be set aside. — W hitely v. 
McMahon (1881), 32 C. 1\ 453.— CAN. 

v. — — Reference tty consent in 
court.] — Where an arbitrator appointed 
in et. by consent heard evidence behind 
the hack of one of t-lie parties which 
affected part of the award : — Held : 
Arbn. Act. 1897, s. 12 & s. 35, r. 652, 
did not apply & the whole award must 
he set aside.— Kennedy r. Beal (1898), 
29 O. It. 599.— CAN. 

w. Must be objected to at time — 

Waiver.] — Disputes having arisen as 
to right* of property between applt. 
and resp., wore referred to the de- 
cision of L., who proceeded with the 
arbn., in which, on several occasions, 
he privately examined witnesses be- 
hind the back of one of the litigant, 
parties. On an application to pre- 
vent the arbiter going on with his 
submission, on tiie ground that he 
had examined witnesses in applt. ’s 
absence, it appeared that the irre- 
gularities were not objected to at the 
time they took place : — Held : they 
must liavo boon consented to. — Drew 
v. Drew (1855), 18 Dunl. (Ct. of 

i 1. — SCOT. 

y. Effect of agreement.] — > 

An arbitrator ought not to hear or 
receive evidence from one side In the 
absence of the othor side, without (if he 
docs) giving the other side affected by 
such evidence the opportunity of meet- 
ing & answering it. This proposition is, 
however, subject to the qualification 
that the parties may agree that a refer- 
ence may be conducted in any parti- 
cular way, & suoh an agreement may 
be olthor express or implied from their 
conduct during the arbn. — Gursetji 
Jehangir Khamratta v. Crowder 
(1894), I. L. H. 18 Bom. 299.— IND. 
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939. -.] — Where an arbitrator ex- 
amined a witness in the absence of one of the 
parties to an award after the evidence had been 
closed on both sides : — Held : this was a good 
ground for setting aside the award, although no 
improper motion was imputed to the arbitrator. 
Sernble : although the attorney of the opposite 
party had been made aware of the irregularity, 
he was not bound to not ice it before the award was 
made, as the irregularity could not be cured.— 
Dobson v. Droves, It. r. Dobson (1844), 0 Q. B. 
037 ; 1 New Bract. (las. 101 : 14 L. J. Q. B. 1 7 ; 
4 L. T. O. 8. 155 : 9 Jur. 80 ; 115 E It. 239. 

Annotations : — Reid. Stammers r. Tomkins (1852), 1 W. R 

23 ; Moseley v. Simpson (1873), L. It. 16 Kq. 226. Mentd. 

He East & West India Docks & Birmingham Junction 

Ry. Co. & Bradshaw (1848), 17 L. J. Q. B. 362. 

940. . — — Usage.] — A usage for arbitrators ap- 
pointed to determine, as between outgoing k incom- 
ing tenants of a farm, the value of the way-going 
crop & the deductions for want of repail's of the 
farm buildings & fences, to make their award, on 
inspection of the crops k premises, without notice 
to the parties & without evidence, may be good : 
but no usage can justify the arbitrators in hearing 
one party k his witnesses only, in the absence of, 
k without notice to, the other party. — Oswald v. 
Grey (Earl) (1855), 24 L. .T. Q. B. 09. 

941 . — After notice that evidence closed.] — 
An award was set. aside, where the arbitrator 
received evidence after notice to the parties that 
he would receive no more, in which they acquiesced. 
— Walker r. Frobisher (1801), 0 Yes. 70; 31 
E. K. 943. 

Annotations Distd. Fctherstone t\ Cooper (1803), 9 Vox. 

67. Folld. Dobson r. Groves, K. r. Dobson (1844), 6 

Q. B. 637. Consd. Moseley v. Simpson (1873), L. R. 16 

Eq. 226. Refd. Jte Plows & Middleton (1815), 6 Q. B. 

845. 

942. J — All the witnesses of tin* party 
against, whom the award is made must have been 
examined, k in his presence, or it will be a ground 
for setting the award aside ; hut that must Ik* 
made clearly to appear. Qu, : if it be not neces- 
sary to show that such examination was in point 
of fact required, or whether a w itness having been 
named as to be examined be not a requisition.— 
Bedington r. Southall (1817), 4 Price, 232 ; 
146 E. B. 450. 

943. - — — — Notice w as given to one of the parties 

to an a.i bn. to attend meeting, for the purpose of 
taking instructions for the award, & at that 
meeting that party did not attend, but the other 
party attended, k was examined privately. On 
the evidence which he then gave the amount Ik* 
was to pay was decreased by the arbitrator's : — 
Held : this private examination of the party in iris 
own favour was incorrect, A the award must be 
set aside .— Re Hick (1819), 8 Taunt. 094 : 129 

E. B. 554. 

Annotations : — Mentd. Reade r. Dutton (1836). 2 M. A: \V. 

60 : CudlifTr. Walters (1839), 2 Mood. & R. 232 ; Ringlumi 

r. Lowndes (1863), 15 O. B. N. S. 173 ; Darnley r. L. C. 

Sc D. Ry. (1867), L. R. 2 H. L. 43, H. L. 

944 . -.J — It is no objection to an award that. 

the arbitrators have in the absence of one of the 


parties called in the other, k have asked him 
whether he admitted or disputed certain items in 
an account, & have merely taken his answer to 
that question. — Anderson v. Wallace (1835), 
3 Cl. & Fin. 20 ; 0 E. R. 1347, H. L. 

Annotations ; — Mentd. Oale. Ry. Co. v. Lockhart (I860), 3 

L. T. 65. H. L. ; Whitmore v. Smith (1861), 7 H. & N. 

509 ; Eastern Counties Ry. Co. r. Eastern Union Ry. Co. 

(1863), 2 New Rep. 441 ; Smith r. Whitmore (1863), 33 

L. J. Ch. 218. 

945. — — -.]--■ A cause was referred to two lay 
arbitrators, & was decided by them in favour of 
deft. From the bill of costs sent in by deft, a 
attorney, it w T as discovered that he had charged 
for business in the procurement k submission of 
evidence to the arbitrators which had never been 
made known to pltf. The ct. set aside the award. 

: r. Beaumont (1845), 4 L. T. O. S. 159, 

946. Effect of arbitrator declaring not in- 
fluenced.] — If an arbitrator, on evidence being 
improperly conveyed to him by one of the parties 
in the absence of the other, declares that ho shall 
not receive such evidence, k that it will not in- 
fluence his mind, an award made in favour of the 
party wiio improperly sent such information will 
not, on that ground, be set aside. -Stammers i\ 
Tomkins (1852), I W. It. 23. 

947. — — . |- An arbitrator greatly errs if he 
in any the minutest particular takes upon himself 
to listen to evidence behind the back of any of the 
parties to the submission. — Drew r. Drew & 
Lkburn (1855), 2 Macq. 1 ; 25 E. T. (). S. 282, H. L. 

Annotation Refd. Teacher r. Caliler, 1 1 899 J A. C. 451, 

H. L. 

948. — — .] — -Pltf. k deft., being partners, had 
agreed upon a dissolution of the partnership. The 
ct. ordered valuers to be appointed to arbitrate? 
between the parties. The arbitrators were duly 
appointed, A met for the purpose of making the 
valuation. Pltf. insisted upon his right to be 
present when evidence tvs to value was being 
taken. That right was resisted, k he withdrew 
under protest ; a second meeting w r as called ; he 
again insisted upon his right to be present, k was 
admitted. The award was then made ; — Held : 
the award was invalid, inasmuch as the evidence 
as to value given in the party’s absence might have 
prejudiced bis case. — Whittle v. Holmes (1857), 
29 \j. T. O. 8. 122. 

949. .J— No custom or usage can justify 

an arbitrator or umpire in deciding on evidence 
laid before him without tin* knowledge of the party 
against, whom he decides, & without giving him an 
opportunity of being heard . — lie Brook, Dkl- 
comyn k Ba dart (1804), 16 0. B. N. S. 403 ; 
33 L. J. C. P. 240 ; 10 Jur. N. S. 701 ; 113 K. K. 
1184. 

Annotation : — Mentd. Thorbuni r. Barnes (1867), L. IJ. 2 

C. 1\ 

950. Information communicated in absence of 

one party.]- Private meetings of the arbitrators 
with one of the parties, k admitting him to be 
heard to induce an alteration in the award, is 
partiality, which will vitiate the award. — B urton 
r. Knigiit (1705), 2 Vern. 514 ; 23 E. If. 929. 

Annotation : -Refd. I 'curse v. J*carse (1829), 9 B. & C. 484. 


950 i. Information communicated in 
absence of one party A — A cause was 
referred & deft, obtained time to procure 
additional witnesses ; in his absence the 
arbitrators received statements favour- 
able to pltf., which influenced their 
decision ; — Held : this was sufficient 
ground to sot aside the award. — 
Allison v. Desbrisay (1859), Cochran, 
91.— CAN. 

950 ii. .] — Any communication be- 

tween one of the parties to an arbn. Sc an 


arbitrator on the subject of the reference, 
of which the other party & the other 
arbitrators arc not aware & at which 
they are not present, is illegal, & renders 
the award invalid.— Pardee r. Lloyd 
(1879), 26 Ur. 374.— CAN. 

950 iii. . I — Where an arbitrator 

received statements Sc information upon 
the subject in dispute, in the absence 
of one party, without communicating 
to him that he had done so, the award 
was sot aside with costs, -lie Ukttk k- 


hhank Sc Corby (1879), 30 C. I\ 466. — 
CAN. 

950 iv. — , .1 - Where an arbitrator re- 
ceived certain papers & documents from 
defts., together with a letter, containing 
certain documents, & made hie award 
without giving pltfs. an opportunity of 
seeing the papers & documents, & of 
meeting tho inferences deducible from 
them : — Held : thero was such a breach 
of duty on tho part of the arbitrator as 
entitled pltfs. to have the award set 
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951 • .] — Where arbitrators lake instruc- 

tions, or talk with one party in the absence of the 
other, the ct. ought to be inclined to set aside the 
whole (Lord Eldon, O.). — Fktherstone v. 
Cooper (1803), 9 Yes. 07 ; 32 E. It. 520. 

Annotations : — Apprvd. Dobson v. Groves (1844), 9 Jur. 80; 

He Plews & Middleton (1845), 14 L. J. Q. B. 139. Mentd. 

Smith v. Symes (1820), 5 Madd. 74 ; Smith r. Whitmore 

(1864). 2 Do G. J. & Sm. 297. L.JJ. 

952 . -.] — An award was set aside, on the 
ground of interviews having taken place between 
the arbitrator & one part y, in the absence of the 
other. 

Similar misconduct, on the part- of the person 
applying, will not prevent the ct. setting aside 
the award, for the matter concerns the due ad- 
ministration of justice. — H arvey r. Shelton 
( 1844), 7 Beav. 455 : 13 L. J. Oh. 400 ; 3 L. T. (). S. 
279 ; 49 R. H. 1141. 

A n notations : — Apld. He Brook Sc Delcomyn (1864), 16 1‘. D. 

N. S. 403. Mentd. Wood v. Taunton (1849). 13 L. T. O. S. 

277 ; He Huddersfield Uorpn. & Jacomh (1874), L. R. 17 

Eq. 476. 

953. It is no ground for granting a 
rule, calling upon a party to show cause why an 
award should not be set aside, that after the case 
had been closed on both sides the arbitrator 
received information from each party in the 
absence of the other. — C rossley v . Clay (1848), 
5 (\ B. 581 ; 130 E. K. 1000. 

Annotation : Refd. Moseley r. Simpson (1873). L. It. 16 Eq. 

226. 

954. — As regards accounts.] — A meeting of 
arbitrators took place, at which one of the parties 
attended, but of which meeting the other party 
had no notice. A did not attend. An error in the 
account was pointed out to the arbitrators by the 
party who attended, which error was then set 
right , A the award then made : -Held : the award 
was invalid. -Hodgson r. Brown (1850), 27 


L. T. O. S. 175 ; sub nom . He Hodgson & Brown, 
4 W. R. 635. 

955. .] — An arbitrator, in taking 

accounts, allowed two bills of costs sent to him by 
one side after the last meeting, without com- 
municating them to the other side : — Held : the 
award must be set aside. — lie Tidswell (1863), 
33 Beav. 213 ; 3 New Rep. 281 ; 10 Jur. N. S. 143 ; 
55 K. R. 349 

959 . After evidence closed.] — By agreement 

between the landlord of a farm & his outgoing 
tenant certain matters in dispute between them 
were referred to arbn., Arbn. Act, 1889, Sched. I., 
being incorporated in the agreement. All the 
evidence on both sides having been heard, the 
arbitrators on a subsequent day before making 
their award held a meeting on the farm at which 
the outgoing tenant- was present, but without the 
knowledge A in the absence of the landlord : — 
Held : the award must be set aside, it being im- 
proper to lake information from one side in the 
absence of the other . — Rc (Jrkgson & Armstrong 
( 1894), 70 L. T. 100 ; 38 Sol. Jo. 237 ; 10 R. 408, 
D. C. 

957. .] — In an arbn. between shipowners 

& charterers it was agreed, if the arbitrator desired 
to heal* further evidence, he should give notice to 
the parties to that effect. The arbitrator found 
that he required further information, A obtained 
it, together with certain documentary evidence 
relating thereto, from the charterers. It- was 
sought to set aside the award, on the ground that 
the award was founded partly on information 
which had not been disclosed to the shippers, A 
that, so far as the documentary evidence was 
concerned, they were ignorant even of its existence 
until after the award was made : — Held : the 
award could not stand . — Re Camjllo JRitzkn A 
Jewson A Sons (1890), 40 Sol. Jo. 438. 

958. View In absence of both parties.] — An 
award in an action for not repairing made by 


aside. — (’ Jkiianoik Kh\m 

BATTA V. CROWDER (1891), I. 1,. R. IS 
Bom. 299. — IND. 

950 v. . ! — In the ease of an arbn. 

there would he no ground for setting 
aside or ref lining to enforce an award, 
where one party is interviewed by the 
arbitrator in the absence of the other 
Campbell r. Ihwin (1913), 25 (). \V. It. 
853 ; 5 O. W. N. 957.- CAN. 

954 i. Matter of accounts.]— Ilia 

reference of the accounts of a ship's 
husband, the ivferee held various com- 
iminieations, without the presence of the 
parties, with certain ship's captains, 
A’ proceeded on certain information 
received from them: - Held: ns the 
reference related solely to the audit Sc 
adjustment, of a, ship's accounts, it 
would have been superfluous &r oppres- 
sive for the arbiter to summon formal 
meetings of the parties & their agents 
on every small point of detail, on 
which he could easily get information 
by inquiry of third parties, subject to 
the ultimate correction of the parties. — 
M’Naitouton r. lliurn (1-852), 1 W. It. 
134. SCOT. 

956 i. After evidence closed.] 

Where arbitrators improperly receive 
evidence ex p., the award will be set 
aside without reference to the proba- 
bility of their having been inllueneed by 
the evidence. 

Where, after the evidence had closed, 
St the attorneys for the parties had left 
the room, deft.’s attorney made a com- 
munication to one of the arbitrators 
respecting a matter in controversy, in 
consequence of which tlic arbitrators 
obtained further information on the 
subject, & one of them swqro that 
his decision was materially influenced 
thereby, an award in favour of doft. 
was sot aside. — -McCausland v. Tower 
(1872), 1 N. B. R. (Pug.) 125— CAN. 

956 ii« — .J — Whore, after an 


arbn. was closed, the agent- of one parly 
sent letters to two of the arbitrators, 
containing statements A arguments in 
favour of his principal, which the other 
party did not see, the award was set 
aside. — Williams r. Bobbin (1858), 2 
P. It. 234.— CAN. 

956 ill. .1 — In the conduct 

of arbns. the rule is inflexible that, 
the arbitrators must be scrupulously 
guarded against any possible charge of 
unfair dealing towards either party. 

Where out* of the parties to a reference, 
who had been examined as a witness, 
after the evidence had been closed, sent 
his affidavit- explaining some portion of 
his evidence, the ct. set aside the award. 

Race r. Anderson (1887). 14 A. R. 
213— CAN. 

956 i v. II ' hat in usi be averred. ] 

Upon a motion to set aside au aw T ard 
on the ground that the arbitrators 
improperly received statements from 
one of the parties in the absence of the 
other : — Held : it waH not necessary in 
such a ease to impute any intentional 
impropriety to the arbitrators, nor to 
show that their decision had been 
influenced ; it was only necessary to 
show that their minds might possibly 
have been influenced. 

Where it appeared that after the 
close of the evidence some explanations 
in regard to an account wore given by 
one party in the absence of the other. 
Sc that when the arbitrators A the parties 
all met, one of the arbitrators said that 
they had had an explanation about the 
account, & wanted to know what the 
other party had to say about it : — Held, : 
the award was had. Sc must he set aside. 
— Rc Fkrrih Sc Eyre (1889), 18 O. R. 
395.— CAN. 

966 v. After evidence, thought to be 

closed.] — On a reference by A. & B., 
A.’s agent attended, A after B. had given 
evidence of a claim to the amount of 


£200, retired, understanding from the 
arbitrators that the ease was closed ; 
B., in his absence, induced two of the 
arbitrators to award him €1,000, the 
third refusing to consent. The award 
was set aside on payment of costs. — 
Van Eumoxd i*. Jones (1834), 4 O. S. 
119— CAN. 

a. To arbitrator after umpire 

appointed — Award by umpire set, aside . ] 
— A reference was lo two arbitrators 
with power to appoint an umpire, who 
was appointed & made an award, one 
arbitrator held private conferences 
with one of the parties -Held : this 
was sufficient to avoid the award of the 
umpire.— He Lawson v. Hutohinhon 
(1872), 19 Gr. 84.— CAN. 

b. Right to set aside barred 

by examining arbitrators.] — Where arbi- 
trators were charged by pltf. that they 
went in the absence of pltf. to deft.’s 
attorney, who influenced them in making 
their award, & it was distinctly denied 
that- they were influenced by anything 
other than evidence given before them : 
— Held : upon the allegations made, the 
arbitrators should not have been called 
upon to answer, but having answered, 
their answer was sufficient. — He, Boltkn- 
iiouse, Kx p. Milner (1875), 3 N. B. tt. 
(Pug.) 96.— CAN. 

958 i. View in absence of one party .] — 
Deft, having cut lumber on pltf. *s land, 
agreed to pay him such sum as two 
arbitrators should decide, it being 
understood at the time t-hat pltf. was 
to show the bounds of his land. Pltf. 
afterwards, without notice to deft., 
pointed out his boundaries to the arbi- 
trators, wlvo awarded a certain sum due 
to him : — Held : the award was bad for 
want of notice. — Therrian v. Thkrrtan 
(1858), 4 All. 48.— CAN. 

958 ii .1 — A submission provided 

that arbitrators should fix the value of a 
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d*r.] 

•arbitrators upon view of the premises, without 
calling the parties before them, will be set aside. — 
Anon. (1814), 2 Chit. 44. 

Annotation : — Mentd. 11. r. L. G. Board, Kx jt. Arlidgc 

(1013), 78 J. P. 25, C. A. 

959. Witnesses examined in absence of both 
parties — Evidence subsequently struck out by con- 
sent.] — Evidence having been received by arbi- 
trators at a meeting improperly convened, at 
which neither pltf. nor delt. attended, & it being 
subsequently agreed it should be struck out, the 
ct. relused to set aside an award which had been 
made, the arbitrators swearing that they did not 
consider the evidence, in making their award, & 
the parties subsequently proceeding with their 
case. — King well v. Elliott (1839), 7 Bowl. 423 ; 
8 L. J. (\ P. 241. 

960. .] — Unprofessional arbitrators, ap- 
pointed by an agreement of reference, ascertained, 
at a meeting, the balance due from A., one of the 
litigant parties, to Ik, the other, except a few 
pounds, which the arbitrators proposed to make 
payable by A. to B., on account of interest owing 
by A. to a third person, R., on a mtge. of land, the 
property of A., which A. was to assign to B. By 
-arrangement between themselves, the arbitrators, 
without holding any further meeting, questioned 
K. separately, & in the absence of the parties, as 
to the amount of interest due ; each then stated 
the result of his inquiry to the other, &, the reports 
agreeing, they made their award. The ct. set the 
award aside, as procured by t: undue means,” 
contrary to the Act of 1(3)8, s. 2, the course pursued 
having been inconsistent with natural justice.— 
lie Plews (Clews) & Middleton (1845), 0 Q. B. 
845 : 1 New Bract. Pas. 158 ; 14 L. J. Q. B. 139 : 
4 U. T. O. 8. 155, 332 ; 9 Jur. 160 ; 115 E. B. 319. 

Annotations -Folld. lie Tidy well (1 S<»3), 33 Bear. 213- 

Refd. .Stammers r. Tomkins (1852), 1 W. IL 23 ; He Beck 

& Jackson (1857), 1 C. B. N. i8. 005. Mentd. Bligh r. 

Cotton (1803), 12 W. 11. 102 ; He Gething N Fotheringham 
13 W. R. 00. 

961 . Third arbitrator.] — An award will not 

be set aside, but will be sent back to the same 
-arbitrators to be re-executed or corrected, when a 
third arbitrator, called in by two others, has not 
only heard the whole of the evidence already taken 
read over to him, but has asked questions of the 
witnesses, without notice to A: in the absence of 
the parties <fo their attorneys. Scmble : there is 
.no necessity for notice to the parties in such a 
case. — Ann in g v. Hartley (1858), 27 L. J. Ex. 
145. 

962. .] — An award is not necessarily had 

because the arbitrator has taken evidence in the 
absence of both the parties. Such an irregularity 
may be so treated by the disputants as to prevent 
them afterwards taking any objection to it.— 
Thomas v. Morris (1867), 16 L. T. 398. 


963. Waiver of irregularity— Where witnesses 
examined in absence of one party.] — The ct. refused 
to set aside an award, on the ground of the irregular 
conduct of the arbitrators, in having examined 
witnesses in the absence of, & without notice to, 
one of the parties to the order of reference, where 
it appeared that the party complaining of the 
irregularity was made acquainted with it three 
w r eeks before the award was made, & gave no 
notice to the arbitrators of his intention to dispute 
the validity of their award on that account. A: 
where it further appeared that no substantial 
injustice had been occasioned by the irregularity. 

Senible : where arbitrators have examined a 
witness in the absence of one of the parties to the 
order of reference, who has been summoned to 
attend them, & has neglected to do so, it is the 
safer & regular course to give the absent party 
notice of wiiat has taken place at such meeting 
(Coltman, J.). — Bignall v. (J ale (1841), 2 Man. 

(1. 830 ; 9 Dowd. 631 : Drink water, 151 ; 3 Scott, 
N. It. 108 ; 10 L. J. C. l\ 169 ; 5 Jur. 701 ; 133 
E. B. 980. 


A mutations : — N.F. Dobson v. Groves (1844). (> Q. B. 037. 
Dbtd. lie Plews & Middleton (1845), 0 Q. B. 845 When 
Atkinson v. Abraham (1737), 1 Bos. & P. 175, & IHunall v. 
Gale (1841), 2 Man. & G. 830, were before us lately I in 
Dobson v. Groces (1844), 6 Q. lb 637], we did not accede 
to their authority, but adopted a very different rule, 
laid down by Lord Khlon in tho commencement of hi," 
career in Walker v. Frobisher (1 801 ), o Vcs. 70 (Loan Dkn- 
man, C.J.). Folld. Moseley r. Simpson (1873). 28 L. T. 727 . 

964. — — .] — (». indicted D. for a nuisance, 

committed by erecting a fixed pier in the bed of 
the Thames. I). brought an action against (». for 
disturbing his right of waterway near the same 
place, by placing barges, etc., which formed a 
floating pier. Both cas^s were referred to an 
arbitrator. After hearing ik dismissing the parties, 
the arbitrator sent for a’ deputy water bailiff, who 
had been examined on the reference. A: questioned 
him as to the means of giving convenient access to 
the shore, supposing the fixed pier to be removed. 
Neit her party to the; reference appeared at, or had 
notice of, the meeting ; a special pleader, who had 
been employed on the reference as advocate, w as 
present, but not professionally. Tho party who 
afterwards complained of this proceeding had 
notice of it four days before the arbitrator mode bis 
award, but did not remonstrate. On motion to 
set. the aw ard aside : — Held : the omission to 
remonstrate after knowledge of the irregularity, 
& bet ore making of the award, was no answer. — 
Dobson v. Groves, B. v. Dobson (1844). 6 U. B 
637 ; 1 New Bract. Oas. 101 : 14 L. J. Q. B. 17 ; 
4 L. T. O. 8. 355 ; 9 Jur. 86 ; 115 E. B. 239. 


Annotations : — Refd. Stammers v. Tonkins (1852), 1 W. B. 
it ’ w Simpson (1873), L. B. 16 Kq. 226. Mentd. 

He East & West India Docks & Birmingham Junction 
By. Co. & Bradshaw (1848), 17 L. J. Q. lb 362. 

965 . — - .] — -The parties to an award A* 

arbn. met on the business, & one of the parties was 
only present part of the time. On the following 


larm. Each arbitrator was, with the 
assent of the parties, requested, “ on 
behalf of the party whom he represented, 
in make a separate valuation of the 
farm.” One arbitrator, accompanied 
only by the party who had nominated 
him, inspected tho farm. When the 
arbn. was held, the arbitrators, after 
comparing their valuations, made their 
award : — Held : tho award should be 
set aside, on the ground of misconduct 
in inspecting the farm in company with 
one party, & in the absence of the other 
or of any person representing him. — 
He BRIKN & BRIEN, [1910] 2 I. R. 84. — 
IR. 


958 iii. .] — Arbitrators inspected 

land without notifying one of the 
parties : — Held : the award was good 
•as the party seeking to impeach same 


had not been injured. — Erbach v. 
Bender (1910), 14 W. L. R. 720.— 
CAN. 

959 i. Witnesses examined in absence, of 
both parties .) — An award set aside for 
irregularity of arbitrators, such as 
examination of witnesses in absence of 
parties, will be set aside without costs. — 
Campbell v. Boulton (1843), 1 U. C. R. 
407. — CAN. 

959 ii. -.1 — In a submission in re« 

gar d to a matter of accounting, the 
arbiter may competently seek informa- 
tion as to the subject of reference from 
third parties, although tho parties to 
the submission are not present. 
Membte : objections to his so doing 
must, to a certain extent, lie judged of 
secundum subjectam muteriam . — Barr 


v. Maonauohton & Bruce (1852), 2 
Stuart, 18.-— SCOT. 

959 iii. Award referred back ,] — 

Arbitrators, on a reference back, took 
the evidence of professional witnesses 
without notice : — Held : notice was 
indispensable ; but as tho arbitrators 
seemed to have acted under mistake, 
& not from a settled intention to do 
injustice, the matter should be referred 
back a second time. —He Manley r. 
ANDER80N (1859), 2 P. R. 354.— CAN. 


lv* d’ in absence of other 

arbitrators. 1— An arbitrator permitted 
a witness to make statements to him 
with reference to the matters in dispute 
in tho absence of the parties & of the 

other arbitrators : Held : the award was 

invalid for such misconduct. — Wood v. 
Gold (1894), 3 B. G. It. 281.— CAN. 
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day the other party had an interview alone with 
the arbitrator on the business of the award, without 
the personal knowledge or assent of the other 
party. After this the arbitrator made his award : 
— Held : in the circumstances appearing in the 
evidence, the party absent at the interview 
between the other «te the arbitrator must be taken 
to have acquiesced in it, & the award should not 
be set aside. — Hamilton v. Bankin (1850), 3 i3e G. 
<& 8m. 782 ; 19 L. J. Oh. 307 ; 10 L. T. O. 8. 81 ; 
15 Jur. 70 ; 64 E. 14. 703. 

966. — .J — Where an arbitrator ex- 

amines witnesses behind the back of one of the 
parties, such party is justified in at once abandon- 
ing the reference A applying to a judge to rescind 
the submission ; but if lie continue, after the fact 
has come to his knowledge, to attend the subse- 
quent proceedings, this will be a waiver of the 
irregularity, & he cannot afterwards set aside the 
award on that ground. — Drew v. Drew & Leburn 
(1855), 2 Macq. 1 ; 25 L. T. O. 8. 282, H. L. 

967. Where witnesses examined in absence 

of both parties.] — If arbitrators, after the first or 
second meeting, exclude both the parties <fc their 
attorneys, A examine witnesses privately, at their 
(the witnesses’) houses, it seems that such conduct 
is no good ground of objection, provided it does 
not proceed from corrupt motives. At all events, 
if either party would take advantage of it, he must 
give notice at the time that lie intends to rely on 
it as an objection, A: if he lie by A suffer other 
meetings to take place, & when the arbitrators are 
ready, to make their award, revoke his submission, 
he is liable in an action to the other party, who 
was desirous of having the benefit of the award. 
— Hewlett v. Laycock (1827), 2 C. A: P. 
574. 

Annotations : — Dbtd. & N.F. lie Plows & Middleton (1815), 
14 L. .1. Q. B. 139. hiynall v. Gale (1841), 2 Man. & Or. 
830, recognised Atkinson v. Abraham (1797), 1 Bos. &: P. 
175, as well us Hewlett v. La acock, but we did not think 
either of these cases correctly decided, when we had 
occasion to consider them lust term (In Dobson v. Groves 
(1844), 14 L. J. Q. B. 17) (Loan Denman, C.J.). Consd. 
Purkes v. Darken (1852), 2 K<>h. Keel. 518. 


C . Duly to examine on Oath . 

See Arbitration Act, 1889 (c. 49), s. 7 (a) & 
Sehed. 1. («). 

968. Evidence not on oath — Waiver of objec- 
tion.] — The ct. will not set aside an award on the 
ground of the witnesses not having been examined 
on oath, if no such objection was made at the time 
of their examination. — Ridoat v . Pye (1797), 

1 Bos. A P. 91 ; 126 E. R. 795. 

969. .] — It is no ground for setting 

aside an award, that the arbitrator (a layman) has 
examined witnesses not upon oath or affirmation, 
if that mode of proceeding was not objected to at 
the time of their examination.- — B iggs v . Hansell 
(1855), 16 C. B. 562 ; 25 L. T. O. S. 130 ; 139 E. R. 
879. 

Annotation : — Mentd. Wakefield v. Llanelly lty. & Bocks Co. 

(1805), 3 Dc G. J. & Sm. 11. 

97 0. .] — It is not absolutely necessary 

that the evidence before an arbitrator should be 
taken on oath ; the parties may waive it. — W ake- 
field v. Llanelly I4y. & Dock Co. (1864), 34 
Beav. 245 ; 55 E. R. 629 ; affd. on another point 
(1865), 12 L. T. 509, C. A. 

971. Submission requiring evidence on oath.] 

— If a submission to arbn. be ‘‘so that the wit- 
nesses be examined on oath,” affidavits cannot 
be read ; if they are, the award may be set aside. — 
Banks v . Banks (1835), 1 Gale, 46. 

972 . Waiver of objection.] — Where a 

cause was referred to arbn. upon an order of 
reference, which directed that t he witnesses should 
be sworn before a, judge, & the arbitrator took the 
evidence of pltf.’s witnesses not upon oath, which 
course was protested against by deft., who, never- 
theless, permitted the evidence of his own witnesses 
to be so taken : — Held : he had thereby waived 
the objection, & could not be permitted to impeach 
the award on that, ground. — A llen v . Francis 
( 1845), 4 Dow. At D. 607, n. ; 1 New Pract. Cas. 
245 ; 5 L. T. O. 8. 178 ; 9 Jur. 691. 

Annotation : -- Ditftd. Smith v. Sparrow (1817), 4 Bow. & L. 

GO 4. 


PART ill. SECT. 2, SUB-SECT. 8.— C. 

968 i. Evidence not on oath .) — An 
award is not null beeuusc witnesses 
examined have not been legally sworn. — 
Tremblay i\ Trk.mhi.ay (1853), 3 

L. C. B. 482. — CAN. 

968 ii. -- — .1 “-Unsworn communica- 
tions to the board of arbitrators or 
some of them in piecemeal fashion by a 
witness are improper as evidence. — 
Wright r . Toronto By. Co. (1914), 20 
(). W. B. 113, 749 ; 0 O. W. N. 119, 
48G.— CAN. 


968 iii. Oath illegally adminis- 

tered.] — Held : an oath illegally adminis- 
tered could not form a valid basis of an 
award. — W au-17r-j.au r. Giiulaai Ali 
(1877), i. L. B. 1 All. 535.— IN D. 

968 iv. Reference to skilled arbi- 

trators.] — Where a lease contained a 
reference to persons of skill to he 
chosen mutually by the parties : — 
Held : the referees were not bound to 
put the witnesses on oath. — Cochrane 
V. UUTHKIK (1801), 23 Buill. (Ct. Of 
Sews.) 805. — SCOT. 

968 v. A 'o power to admin ister oath 

on Koran. I — On a reference to arbn. 
arbitrators made an award founded on 
evidence of deft, after lie had by agree- 
ment been sworn on the Koran. An 
objection was taken that the arbitrators 
had no power to administer such oath, 
& that the award was iu valid : — Held ; 
the objection was one which vitally 
affected the procedure of the arbitrators, 
& could not be ignored in proceedings 
arising out of the uward. — Wali-ul-lah 

J. — VOL. II. 


r. Giiulam Al.i (1877), l. L. B. 1 All. 
535.-— IN D. 

968 vi. Receivable by consent of*\ 

part ies. I — Evidence not on oath may bo ■ 
received by an arbitrator under Arbn. ! 
Act, 1890, s. 15, whore the parties con- 
sent to that course.- Hku, r. Finn 
(189G), 14 N. T A. L. K. 447.— N.Z. 

968 vii. Positive proof of consent 

of parties required.] — Under B. S. O., 
1877 (e. 50), s. 224, the witnesses on an 
, arbn. must he examined upon outh, 
j unless there is a positive agreement to 
the contrary. Such consent may be 
shown dehors t he submission ; but 
actable : it cannot be inferred from 
absence of objection or mere acquies- 
cence. — Re Bushhrook & Starr (1881), 
46 U. C. B. 73.— CAN. 

968viii. - Objection must be taken 
before arbitrator.] — An award will not 
be set aside on the ground t hat witnesses 
were examined without being sworn, if 
the objection was not taken before the 
arbitrators. — S eel ye v. Kelly (1827), 
N. B. Dig. 55 (8a).— CAN. 

968 ix. -.] — If parties to an 

arbn. knowingly permit the arbitrators 
to examine witnesses without oath & 
do not object at the time, such omission 
is not a ground for setting aside the 
award. — B aydon v. Dunn (1854), 
Janies, 25G. — CAN. 

972 i. Waiver of objection .] — An 

award will not he disturbed where the 
witnesses were examined without being 
sworn, although the rule of reference re- 
quired them to be sworn, if the party ob- 


jecting to the award were present & con- 
sented to such examination. — Kktlly v. 
Gillan (183G), Ber. 12111, 120.— CAN. 

972 ii. . J — Where either party 

to an arbn. objects to an irregularity 
in conducting it, as, for instance, against 
a certain person administering the oath 
to the witnesses, & takes hiH chance of 
the award, he cannot afterwards, on the 
same ground, impeach the award. — 
Slack v. McEathron (1845), 3 U. C. R. 
184.— CAN. 

972 iii. .] — At a hearing, 

plt.f. ’s attorney tendered witnesses, whom 
the arbitrators refused to swear. The at- 
torney continued & went into his ease. 
On a motion to set aside the award 
for irregularity & not pursuing the 
terms of submission :—HeZd : anv objec- 
tion to the mode of examination was 
waived by the parties continuing to 
proceed before the arbitrators, & all ex- 
amining the witnesses in the same way. 
— Cameron v. Presbyterian Church 
Managers (1881), 6 Nfld. L. B. 335. — 
NFLD. 

c. Evidence on oath — Not autho- 
rised by submission. ] — An award will be 
set aside if arbitrators examine one of 
the parties upon oath when not autho* 
rised to do so by the submission. — - 
Stocking v. Crooks (1827), Tay. 492. — 
CAN. 


a. iv ecessuy jor .\ — Where an 

arbitrator to whom a claim is referred 
for report is empowered to take oral 
evidence, he cannot proceed to take 
such evidence without swearing the 
witnesses. — Pouliot v. R. (1887), 1 
Kxch. C. R. 313.— CAN. 


G G 
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973. Submission leaving discretion.]-— A 

cause was referred by order of Nisi Prius, which 
stated that “ the arbitrators should be at liberty, 
if they should think fit, to examine the parties & 
their respective witnesses on oath ” : — Held : it 
was discretionary with the arbitrators whether 
they would examine the witnesses on oath or not, 
& it was no objection to their award that the 
witnesses were examined without being sworn, 
although the party against whom the award was 
made required, at the time, that they should be 
sworn. — Smith v . Goff (1845), 14 M. & W. 204 ; 
3 Dow. & L. 47 ; 153 E. K. 475. 

974 . Sworn to before award.] — The wit- 

nesses in an arbn. may by consent be examined 
without the oath having been administered, 
provided they take it before the award is made. — 
Mansfield v. Partington (1824), 2 L. J. O. S. 
K. B. 153. 

Z). Effect of Misreccpiion and Misrejection of 

Evidence. 

975. Misreception of evidence — Whether ground 
for setting aside award — Legal arbitrator.] — The 

ct. will not set aside an award, upon the ground 
that the arbitrator, a barrister, has improperly 
admitted evidence, or is mist aken in point of law r , 
although the point on which the arbit rator is said 
to have decided erroneously arose incidentally, 
& was not expressly referred bv the parties. — 
Perriman (Perryman, Peryman) v. Steugall 
(1833), 9 Bing. 679 ; 2 Bowl. 726 ; 3 Moo. & S. 93 ; 
2 L. J. C. P. 151 ; 131 E. R. 768. 

976. .] — It is no ground for 

impeaching an award that the arbitrator, a barris- 
ter, has been mistaken in point of law as to the 
admissibility of certain evidence. — Armstrong v. 
Marshall (1836), 4 Dowl. 593 ; 1 liar. & W. 643. 

977. .] — An action for the board 

& lodging of deft.’s wife was referred to an arbi- 
trator, a barrister, who admitted evidence of the 


wife’s adultery & decided against pltf. The ct, 
refused to set aside the award. — S ymes v. Good- 
fellow (1836), 2 Bing. N. C. 532 ; 4 Dowl. 642 ; 
1 Hodg. 400 ; 2 Scott, 769 ; 5 L. J. C. P. 153 ; 132 
E. It. 208. 

978. Lay arbitrator.] — The ct. will 

not sot aside an award on the ground that the 
arbitrator lias made a mistake in law, e.g. in 
receiving improper evidence, although the arbi- 
trator may not happen to be a member of the legal 
profession. Semble : there is no difference between 
legal & non-legal arbitrators. — II entig v. Balling 
(1840), H. & W. 2 ; sub nom. Henty v. Bally, 
4 Jur. 1091. 

979. .] — Debt for two calls of £1 each 

upon two hundred shares in an incorporated joint- 
stock co. The particulars claimed £330, viz., £150 
in respect of a first call upon one hundred & fifty 
shares, & £180 in respect of a second call upon one 
hundred & eighty shares. Deft, pleaded payment. 
The cause being referred, delt. proved payment of 
more than £400 ; it was shown that he was pro- 
prietor of six hundred Ac forty shares at the first 
call, & one thousand two hundred at the second ; 
& the arbitrator awarded in favour of pltfs. : — 
Held : the arbitrator, by receiving evidence in 
respect of more than two hundred shares, had not 
exceeded his authority, but had, at the most, 
received improper evidence, & a rule for setting 
aside the award must be refused. — E astern 
Countieh By. Co. v. Bobertson (1843), 6 Man. & 
G. 38 ; 1 Dow. & L. 498 ; 6 Scott, N. B. 802 ; 
1 L. T. O. S. 257 ; 134 E. B. 800. 

980. .] — On a reference of a cause & 

all matters in difference to arbn., pltf. tendered in 
evidence his books, containing entries made by 
himself & others on his dictation, the which being 
objected to as inadmissible, the arbitrator stated 
that the same strictness was not required as on a 
trial at Nisi Prius , & that, although the books were 
not strictly admissible, he had authority to receive 
them, A lie accordingly did so ; but it did not 
appear that he had acted upon them : — Held : this 
did not amount to misconduct in the arbitrator so 


PART III. SECT. 2, SUB-SECT. 8.— D. 

f. Misreception & misrcjection of 
evidence. ] — The improper reception or 
rejection of evidence by an arbitrator, 
without any corrupt intent, does not 
amount to legal misconduct upon which 
an award will be set aside. 

Tiie evidence received consisted in 
statements made, by pltf. ante litem 
motmn in substance confirmatory of his 
evidence before the arbitrator, & the 
rejection consisted in the arbitrator's 
refusal to receive parts of pltf.’s 
examination without the whole being 
received. It did not appear that the 
arbitrator was influenced by the evi- 
dence objected, to, At he made no 
request to be allowed to reconsider his 
award : — Held : while the evidence 
objected to was not strictly admissible, 
the award could not he interfered with 
on such ground, At especially so since 
It. 8. O., 1877 (c. 50), s. 289, when it 
did not appear to have occasioned any 
miscarriage on the merits. — Webster 
v. Haggart (1884), 9 O. R. 27. — CAN. 

975 i. Misrecept/km of evidence — 
Whether ground for setting aside award. J 
— Where the arbitrator admitted upon 
verbal proof an agreement, which 
Stat. Frauds required to be in writing, 
the ct. set aside the award. — Gohse, 
Pack & Fryer v. Kelly (1819), I Nfld. 
L. R. 169— NFLD. 

975 ii. An award will not 

be set aside because letters are put in 
as evidence which are not legal evidence, 
if the arbitrators only read the letters 
to judge of their admissibility & did not 
actually receive them as evidence. — 
Hotchkiss v . Hall (1871), 5 P. It. 423. 
—CAN. 


975 iii. . I — In a case referred 

to urlm. deft, contended that, as he 
had tendered (he amount awarded to 
pltf. before suit, he ought not to pay 
costs, it in support of his contention 
produced a letter written by pltf.’s 
attorney to his attorney, which was 
stated to he without prejudice, & the 
arbitrator refused pltf. costs — Held : 
though the arbitrator was wrong in 
receiving a document which ought not 
to have been received, yet this was not a 
sufficient ground to justify the judge 
in refusing to confirm the award. — 
Howard v. Wilson (1878), T. L. U. 4 
Calc. 231 ; 2 C. L. R. 488.— IND. 

975 iv. .] — Admission of ir- 

relevant evidence by arbitrators, if not 
shown to have affected the amount of 
award, is no ground of appeal there- 
from. —Quebec, Montreal & Southern 
Ry. Co. v. Landry (1909), Q. It. 19 
K. B. 82.— CAN. 

Previous proceedings.] 

ere an arbitrator imported into 
his proceedings a previous inquiry 
alleged to have been made by him, & 
relied upon admissions made in tho 
former proceedings : — Held : his award 
was bad, & tho decision based upon it 
must bo set aside. — Kanhyk (’hand 
Gohhamkk v. Ram Chundeu Gossamer 
( 1875). 24 VV. It. 81. — IND. 

h. Agreement. 1 — Deft. 

consented to a suit being referred to 
arbn., on condition that the arbitrators 
should proceed on the basis of there 
having been no adjustments, At that tho 
adjustments relied upon by pltf. should 
not be takon into consideration. The 


arbn. was carried on before arbitrators 
Ac afterwards bofore an umpire, who, 
in spite of deft.’s protests, admitted one 
of the adjustments in evidence as proof 
of an admission by deft, that a certain 
item included in the adjustment was 
due from him to pltf. Previously tho 
other of the two adjustments had been 
used by pltf. without protest from deft, 
to prove one item therein. Deft, pro- 
tested & asked the umpire to submit a 
special case for the consideration of 
the ct. under clause 11 of Civil Pro- 
cedure Code. The umpire doubted 
whether that clause would apply, but 
postponed further consideration of tho 
item in question to enable deft, to move 
the ofc., if so advised, for leave for tho 
umpire to state a special case. Deft., 
thereupon, purported to put an end to 
the umpire's authority At refused to go 
on with the reference, which neverthe- 
less w r as proceeded with before the 
umpire er p. At un award made : — Held : 
the stipulation relied on was a rule of 
evidence introduced pro hoc vice, At the 
honest though mistaken admission by 
the umpire of a document in violation 
of that rule would not be a ground for 
setting aside the award. — Aishabai v. 
Ksbaji (1913), 1. L. Li. 38 Bom. GO.— 
IND. 

k. What is admissible .] — 

Evidence of surrounding circumstances 
At the practice At usage of conveyancers 
is admissible to (‘liable a referee to 
decide whether a lease should contain a 
covenant by the lessee to pay municipal 
taxes. — He Canadian Pacific Ry. Co. 
At Toronto City (1900), 27 A. R. 54. — 
CAN. 
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as to authorise the ct. to set aside the award. — 
Hagger v . Baker (1845), 14 M. & W. 9 ; 2 Dow. & 
L. 850 ; 14 L. J. Ex. 227 ; 5 L. T. O. S. 39 ; 153 
E. R. 307. 

Annotation : — Reid. Hutchinson e. Shepperton (1849), 13 

Q. B. 955. 

981. .] — In a cause particulars of 

set-off for £20 12s. 6 d. enumerated certain work 
specifically, A concluded : “ A sundry work, nails, 
etc.” On the hearing of a reference of the cause 
before a legal arbitrator, all the specified work in 
the particulars was proved to be worth £9 ; but 
under the concluding words, “ A sundry work, 
nails, etc,” the arbitrator (subject to the opinion 
of the ct.) admitted evidence of other work done in 
A about the premises to the amount of £10 la. : — 
Held: (1) there was no hardship to pltf. by the 
admission of the evidence on the particulars, as 
they stood ; (2 ) if pltf. was not satisfied with the 
particulars, he should have taken out a summons 
for further A better particulars ; (3) if pltf. had 
been misled at all, “ he might have asked for an 
adjournment, which would have been granted as a 
matter of course by the arbitrator ” ; (4) the 

verdict ought to be entered for deft. — E astiiam v. 
Tyler (1847), 2 Saund. A 0. 130 ; 9 L. T. O. S. 
250. 

982. .] — A mere mistake in the re- 

ception of evidence is not a ground for setting aside 
an arbn. — Re Sim A Lenders (1887), 3 T. L. R. 
428. 

983. .1 — The ct. is very unwilling to 

set aside an award merely on account of a supposed 
mistake of the arbitrators as to the admissibility 
of evidence (Lord Coleridge, C.J.). — He M’Clean 
A Co. A Marcus (1890), 6 T. L. R. 355. 

984. .] — In an act ion upon an award 

deft, pleaded that the lump sum awarded included 
matters, claims A demands, in respect of which 
the arbitrators had no jurisdiction, as not having 
been referable to them under the terms of the 
contract between t he parties : — Held. : as it 
appeared that the matters actually referred were 
those contained in the submission, the award was 
not bad because the arbitrators had taken evidence 
on matters not referred, but not shown to have 
been irrelevant to the inquiry, or to have been 
included in the award of the lump sum. — F alking- 
ham v. Victorian Railways Oomr., [1900] A. C. 
452 ; 09 L. J. P. C. 89 ; 82 L. T. 500, P. C. 

Annotation : — Mentd. National Bank of Australasia r. 

Falkingham, LI 902) A. C. 585, I\ C. 

985. .] — An arbitrator may, in his 

discretion, hear evidence on A deal with points not 
covered by the pleadings or statements of the 
parties in the action. — T averner t\ Cuff (1907), 
51 Sol. Jo. 248. 

986. Evidence wholly inadmissible.] — 

An arbitrator, in making his award, looked to a 
document other than the contract, which was 
the only matter before him, in other words, 
allowed to be given, A had acted upon, evidence 
which was wholly inadmissible, & which went to 
the root of the question submitted to him for 
decision : — Held : the award must be set aside. — 


Walford, Baker & Co. v, Macfie & Sons (1915), 
84 L. J. K. B. 2221 ; 113 L. T. 180. 

987. What matters arbitrators entitled to 

consider.] — On rule to show cause, why an attach- 
ment should not go against deft, for not performing 
an award, it was stated that the arbitrators had 
allowed letters to be produced in evidence before 
them, written by the party himself, in favour of 
whom they made their award : — Held : the arbitra- 
tors had a right to make use of whatever evidence 
they required to inform & settle their judgments, & 
the attachment should be granted. — Wilmot v. 
Allen (1731), 1 Barn. K. B. 401 ; 94 E. R. 310. 

988. — .] — It is competent to arbitrators 

to inquire whether a ransom, for which pltf. seeks 
to be repaid, were justified by an extreme necessity 
within 45 Geo. 3, c. 72, s. 10, which enables a Ct. 
of Admlty. to allow such necessity. — Miller v 
Robe (1811), 3 Taunt. 401 ; 128 E. R. 182. 

Annotations : — Reid. Gossett v. Gingell (1841). 3 Scott, N. R. 

179; Fernley v. Branson (1851), 15 Jur. 354. Mentd. 

Roberta v. Eberhardt (1857), 3 C. B. N. S. 482. 

989. Waiver by cross-examination of wit- 

ness.}— If a party to a reference objects that the 
arbitrators are entering upon the consideration of 
a matter not referred to them, & protests against 
it, & the arbitrators, nevertheless, go into the 
question & receive evidence on it, & the party, still 
under protest, continues to attend before the 
arbitrators & cross-examines the witnesses on the 
point objected to, he does not thereby waive his 
objection, nor is he stopped from saying that the 
arbitrators have exceeded their authority by 
awarding on the matter. — Davies v. Price (1804), 
34 L. J. Q. B. 8 ; 11 L. T. 203 ; 12 W. R. 1009, 
Ex. Ch. 

Annotations Consd. Ringland v. Lowndes (1864), 17 C. B. 

N. S. 514, Ex. Ch. ; Boissiere r. Brockner (1889), 6T. L. R. 

85. 

990. Misrejection of evidence — Whether ground 
for setting aside award — Legal arbitrator.] — If an 

arbitrator, a barrister, reject a witness as in- 
admissible in point of law, the ct. will not interfere 
to set aside his award on that ground, although 
the party applying offer to pay all the previous 
costs incurred, considering the parties bound by 
his decision. — Campbell v. Twemlow (1814), 
1 Price, 81 ; 1,15 E. R. 1337. 

Annotation* Folld. Wade t\ Malpas (1834), 2 Powl. 638; 

Wilson v. Martin (1834), 3 L. .1. C. I*. ISO ; Armstrong v. 

Marshall (1836), 1 Har. A' W. 043. Refd. Wilson v. King 

(1834), 2 Cr. & M. 089. Mentd. Batthews v. Galindo (1828), 

4 Bing. 610. 

991. -.] — A submission to arbn. re- 
ferred the amount of loss by fire on ” wool in the 
process of woolling, carding, scribbling & spinning,” 
but in other parts of the submission “ raw wool ” 
was spoken of. The arbitrator conceiving that he 
was not justified in taking into his consideration 
wool which had undergone a part of the process 
of manufacture, but was not at the time of the fire 
in any of the engines, refused to receive evidence 
applicable to that wool : — Held : the arbitrator 
was justified in so doing, A the ct. refused to disturb 
an award made on that principle* — Re Hurst 
(1835), 1 Hai*. A W. 275. 


990’i. Misrejection of evidence — 
Whether ground for setting aside award.] 
— The ct. refuHcd to sot ankle an award, 
tin the gronnd that the arbitrator 
refused to receive certain evidence 
tendered by one of the parties. — 
Meredith r. Gastello (1841), 1 

Leg. Rep. 122. — IR. 

990 ii. .] — Vt/..* whether the 

erroneous refusal of the arbiter to 
receive competent evidence does not 
necessarily vitiate the award. — Ferrier 
v . Alison (1843), 15 Sc. Jur. 227. — 
SCOT. 


990 iii, .] — Whom the umpire 

chosen upon a reference to arbn. had 
allowed an affidavit to be used in 
evidence, but remarked, when it was 
read, that lie would not attach any 
weight to it, & swore that in adjudicating 
upon the matters in difference he did not 
take such affidavit as evidence, or 
attach any weight whatever thereto, 
the award, notwitlistauding, was set 
aside, but. in the circumstances, with- 
out costs. — McEdward v . Gordon 
(1866), 12 Gr. 333.— CAN. 

990 iv, -.] — An award will be 


set aside if the arbitrators refuse to 
receive evidence properly offered & 
relovant to the issue. — Ann able v. 
Annable (1908), 8 W. L. R. 132 ; 1 
Sask. L. R. 222.— CAN. 

990 v. Remedy of party .] — When 

arbitrators refuse to admit the best 
evidence of valuo, an interested party 
may obtain a writ of mandamus against 
the arbitrators to compel them to admit 
such evidence . — Re Expropriation of 
St. John’s Bridoe, Jones & Laurent 
(1885), 1 M. L. R. 438.— CAN. 
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Sect. 2 . — Conduct of the hearing: Sub-sect. 8, D, 

Sub-sects. 9, 10 & 11 J 

992. -.] — The ct. refused to set aside 
an award which it was sought to impeach, on the 
ground that the arbitrators had refused to admit 
certain evidence . — Re Bishop Auckland By. Co. 
A Bichardson (1844). 3 L. T. O. S. 107. 

993 . .} — Where “ the amount of pltf.’s 

demand against deft. ” was referred to an arbi- 
trator : — Held : the arbitrator’s refusal to receive 
evidence of the unskilful way in which the work 
for which pltf. claimed was performed was a 
ground for setting aside the award. — Bumhelow v. 
Whalley (1849), 13 L. T. O. 8. 208. 

994 . .}— - Parties had submitted their 

accounts to arbitrators, A a report had been made, 
A a meeting was fixed to close the accounts. At 
that meeting, one of the parties tendered in 
evidence fresh documents which he had discovered, 
relating to the accounts, A the arbitrators, after 
looking at them, declined to go into them : — Held : 
this was not misconduct affecting the validity of 
the award, but a rejection of evidence within the 
arbitrators’ authority . — Re Marsh (1847), 16 

L. J. Q. B. 330. 

995. .] — Upon the trial of an indict- 

ment against defts. for a conspiracy to prevent 
pltf. from pursuing his business, it was referred to 
an arbitrator to decide which of defts. was guilty, 
A to award compensation to pltf. The arbitrator 
rejected evidence tendered of continued acts of 
interruption to prosecutor’s business between the 
indictment found & the trial, A had also refused to 
consider the amount of prosecutor’s costs in 
assessing the compensation payable : — Held : the 
arbitrator ought to have taken into consideration 
the evidence rejected, but was not entitled to 
award compensation for the amount of costs 
incurred by the prosecutor. — B. v. Brewer (1846), 
8 L. T. O. S. 188 ; 10 J. I\ 804. 


out or add claims, but must make a final end & 
determination of all the matters before him. — 
Wilson, Sons A Co. v. Conde D’Eau By. Co. 
(1887), 51 J. P. 230. 

998 . Points of claim & counterclaim.' 

Disputes having arisen between pltfs. A defts., 
it was agreed between them “ that all points in 
dispute in reference to the contract” should be 
referred to the arbn. of some practical man. 
Points of claim A defence A counter-claim with 
particulars were delivered, A re-delivered on being 
amended between the parties : — Held : these 
documents were in the nature of pleadings or 
particulars, A could be amended by the arbitrator 
in his discretion, A all points in dispute between 
the parties relating to the subject-matter could be 
so raised, although not in the first instance disclosed 
by such documents. — Lloyd (Edward), Ltd., v. 
Sturgeon Falls Pulp Co., Ltd. (1901), 85 L. T. 
162. 

Annotations : — Consd. Re Crighton & Law Car & General 
Insce. Corpn., [1010 1 2 K. 13. 7.38. Held. Harrison v. 
Knowles A Foster, [1917] 2 K. 13. COG. 

999. At conclusion of arbitration.] — 

Taverner v. Cuff, No. 925, ante. 

1000 . Discretion must be exercised judi- 

cially.] — Where points of claim A points of defence 
have been delivered by the parties to an arbn., 
the arbitrator is not bound to allow an amendment 
by deft, setting up a defence not disclosed by the 
points of defence. It is within the discretion of 
the arbitrator to admit or to refuse to allow such 
an amendment, but he must exercise his discretion 
on judicial principles . — Re Crichton A Law Car 
A General Insurance Corpn., Ltd., [1910] 
2 K. B. 738 ; 80 L. J. K. B. 49 ; 103 L. T. 62. 

Annotation : — Mentd. Re Unione Stearin eric Lanza & 
Wiener, [1917J 2 K. 13. s 558. 


Sub-sect. 9. — Pow t ers of Amendment. 

See Arbitration Act, 1889, s. 7 (c). 

996. Amending pleadings — Act of 1698, s. 23.] — 
Trespass quare clausum fregit. Plea, that there 
was a public highway running by A lying close to 
A adjoining the locus in quo , A that same having 
been obstructed by pltf., deft, was compelled to 
commit the trespass complained of, in order to 
pass. Pltf. traversed the fact that there was a 
highway in the terms set forth in the plea : — Held : 
an arbitrator, to whom the cause was referred, 
with the powders of amendment possessed by a 
judge at Nisi Prius, w as justified in directing the 
record to be amended by inserting the words 
“running through” for the words “ running by 
A lying close to A adjoining,” in the plea A replica- 
tion, under the above sect. — Nalder v. Batts 
(1843), 13 L. J. Q. B. 10 ; 2 L. T. O. S. 105 ; 7 Jur. 
1039. 

997 , Striking out or adding claims.] — Where 

an arbitrator was appointed, having all the powers 
of a judge at Nisi Prius A of a judge at chambers : 
— Held : such arbitrator had no power to strike 


Sub-sect. 10. — Exclusion of Parties and 

Strangers. 

1001. Exclusion of parties & their attorneys.] — 

Hewlett v. Laycock, No. 967, ante. 

1002. Exclusion of strangers — Assisting party.] — 

The ct. refused to set aside an award, on the ground 
that the arbitrator had declined to permit a 
stranger to be present for the purpose of assisting 
deft.’s attorney with practical hints for the conduct 
of the defence. — Till AM v. Copp (1847), 5 C. B. 211 ; 
136 E. H. 857. 

Annotation : — Apprvd. Re Muc queen Sc Nottingham Cale- 
donian Soc. (1801), 9 C. B. N. S. 793. 

1003. With valuable evidence.] — Where an 

arbitrator proceeded in such way that a third 
party, who could have shown matter very material 
to be considered, had not sufficient time to instruct 
counsel properly to appear before him, the ct. 
referred hack to the arbitrator to reconsider his 
award A amend it if necessary. — Dickenson v. 
Booke (1852), 20 L. T. O. S. 104, 263. 

1004. Son of party A shorthand writer.]— 

Disputes relating to certain collieries, their manage- 
ment A the dealings with them for many years 
were referred to arbn. One of the parties had a 


PART 111. SECT. 2, SUB-SECT. 9. 

996 i. Amending pleadings .) — An ar- 
bitrator, having power to amend the 
pleadings, allowed a plea to be added ; 
the parties affected proceeded with the 
reference & applied for relief against the 
award on the ground that the amend- 
ment was improper. The application 
was refused, although the ct. thought. 


on the materials before it, the amend- 
ment ought not to have been allowed. — 
Severn v. Cosqrave (1866), 2 C. L. J. 
O. S. 11. — CAN. 

PART III. SECT. 2, SUB-SECT. 10. 

1001 i. Exclusion of parties .] — The ex- 
clusion of the parties during the exami- 
nation of a witness before arbitrators 
will not necessarily invalidate the award. 


— Moore v. Powley (1840), 1 Thom 
2nd cd. 115. — CAN. 


•f 


1001 ii. Refusal to hear evidence.) 

— Where arbitrators receive no evidence 
& turn the parties out of the room 
during the investigation an award is 
invalid. — 1’ arsons v. Citizens Insur- 
ance Co. (1878), 43 U. C. 11. 201.— 
CAN. 
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son, who was well acquainted with the mining 
accounts, & had assisted his father in the business, 
& this party applied to the arbitrator to allow his 
son to be present, but he refused to permit him to 
be present, on the ground of his behaviour in the 
matter. A shorthand writer, whose presence the 
same party required that he might take notes at 
the meetings, was also excluded : — Held : the 
award must be set aside, the exclusion by the 
arbitrator of the son A the shorthand writer having 
been made without adequate ground, A the 
acquiescence of the party complaining, in the pro- 
ceedings under the reference after their exclusion, 
not being such as to deprive him of his right to have 
the award set aside. — He Haig it, IIaigh v. Haigh 
(1861), 3 De G. F. A J. 157 ; 31 L. J. Oh. 420 ; 5 
L. T. 507 ; 8 Jur. N. S. 983 ; 45 E. R. 838, L.JJ. 

Annotation:- 'Mentd. Ringlaud v. Lowndes (1 8011 )- 1.5 O. B. 

N. S. 173. 

Sub-sect. 11. — Proceedings before the Umpire. 

1005. Umpire may sit with arbitrators — But may 
not Interfere.] — Where a matter in difference is 
referred to two arbitrators, one to be named by 
each of the parties, with a proviso that if they 
disagree they shall name an umpire, A that he 
shall make the award, A the two disagree & 
appoint an umpire, it is no ground of objection to 
the award that all three have sat A heard the 
evidence together, A then the umpire has made the 
award, provided the umpire has not peremptorily 
interfered, so as to prevent a final agreement 
between the arbitrators . — He Flag Lane Chapel, 
♦Sunderland (Owners), v. Sunderland Oorpn. 
(1859), 5 Jur. N. S. 891. 

1006. Must adjudicate on whole subject-matter.] 
— Arbitrators determined the whole matter referred 
to them, excepting one single part of it, which 
related to an account of interest which was to be 
taken. To settle this matter they appointed an 
umpire, who made his umpirage concerning that 
account of interest only J I eld : the umpire 
could not determine part without determining the 
whole. — Tasker r. Keary (1733), 2 Barn. K. B. 
317 ; 94 E. It. 525. 

1007. .] — Under a submission to arbitrators, 

or their umpire, of all controversies A: demands, 
etc., the arbitrators met A determined upon five 
matters, & referred a further remaining question 
to t he umpire. The arbitrat ors A umpire afterwards 
made an award, reciting that the arbitrators could 
not agree on one point , which they had referred to 
the umpire, who stated that lie determined it as 
followed, etc. — Held : the award was bad, the 
arbitrators & umpire* not. being authorised by the 
terms of the submission to make the award in a 
detached manner as they had done. — Tollit v. 
.Saunders (1821), 9 Price, 612 ; 147 E. R. 198. 

Annotation Reid. Lang r. Brown (1855), 25 L. T. O. S. 297, 

H. L. 


1008. — If “ all or any of the matters in 
difference between the parties ” are referred to 
arbitrators, who disagree, but only as to the costs, 
yet the umpire must adjudicate on the whole 
question. — Wicks v. Cox (1847), 11 Jur. 542. 

1009. Necessity for notice to parties.] — On a sub- 
mission by two arbitrators to an umpire, the 
umpire must not make his award without sum- 
moning the parties to attend. — P aschal v. Terry 
(1733), Kel. W. 132 ; 25 E. R. 530. 

1010. .] — Where an umpire made his um- 
pirage without convening the parties before him : — 
Held: the parties to the submission ought to 
have had notice given them before the award was 
made. — Tasker v . Keary (1733), 2 Barn. K. B. 
317 ; 94 E. R. 525. 

1011. & to arbitrators.] — A reference was 

made to two arbitrators A an umpire to be chosen 
by them, who was to be present & decide each 
reference as it might arise, fa either might make ar 
award. The umpire, in the presence of the arbi- 
trators, disallowed pltf. part of his claims, which 
made the balance in favour of deft., & afterwards, 
without notice to one of the arbitrators or deft., 
made his award in favour of pltf. The ct. set aside 
the award.— Potter v. Newman (1835), 4 Dowl. 
504. 

Annotations: — Reid. Moore V. Darley (1845), 1 C. B. 445. 

Mentd. Burley v. Stephens (1838), 1 M. & W. 156 ; Parbery 

v. Newnham, Newnham r. Parbery (1841), 10 L. J. Ex. 

169. 

1012. -.] — A cause & all matters in 
difference were referred to the award of two 
named persons, & such third person as they 
should appoint, or of a majority of them. A 
difference having arisen between the originally 
named arbitrators, a statement was made by each 
to the third as to what he thought the award 
should be. An award having been made by an 
umpire A one of the arbitrators, without any 
further meeting, the ct. set aside the award. — Re 
Templeman A Reed (1841), 9 Dowl. 962 ; 6 Jur. 
324. 

1013. Duty to receive evidence from parties.] — A 

railway co. A the owners of land, which was 
required by the co., appointed, under Lands 
Clauses Consolidation Act, 1845 (c. 18), arbitrators, 
who appointed an umpire. The arbitrators & 
umpire mot on Nov. 4, A adjourned to the following 
day. On that day the co.'s arbitrator did not 
attend. The other arbitrator A the umpire 
proceeded in his absence, not withstanding the 
protest of the co.’s solr., A examined a witness. 
The co.’s solr. left the meeting without examining 
his witnesses. No meeting was held after the 5th, 
nor had the co. any not ice to attend on the 6th or 
any subsequent day. On the 22nd the landowners’ 
solr. informed the umpire that the arbitrators had 
not made an award, A required him to make his 
award, which he did on the 29th, without any 
evidence on the part of the co. having been given : 


PART III. SECT. 2, SUB-SECT. 11. 

1005 i. Umpire may sit with arbitra- 
tors .] — Two arbiters nominated an overs- 
liian, with whom they consulted through- 
out. He accompanied them to an 
inspection, look part in the examination 
of witnesses, A. was present at an oral 
debate. The arbiters having ultimately 
differed, Higned a minute of devolution, 
after which the oversman issued u draft 
•decree -arbitral '.—Held : (l) the arbiters 
JUad not been vitiated nor the oversman 
'disqualified by Ids having taken part in 
the proceedings throughout ; (2) the 

parties were not entitled as a matter of 
right to be reheard. — (raw roan r. 
Paterson (1858), 20 Dual. (Ct. of Sess.) 
488. — SCOT, 

1005 ii. .] — The fact that an um- 

pire was appointed before A sat with the 


arbitrators during the hearing is not a 
ground for setting aside the award. — 
Ann able r. Ann able (1908), 8 W. L. R. 
132 ; 3 Sask. L. R. 222.— CAN. 

1006 i. Must adjudicate on whole sub- 
ject-matter. I — Whore arbiters differ they 
must devolve the w f hole reference, not 
only the points they have differed on, 
unless there is special power to that 
effect in the submission. — Frederick v. 
Cunningham A Maitland (1865), 37 
Sc. J nr. 563.— SCOT, 

1009 i. Must give sufficient notice .] — 
After the arbitrators & umpire had 
heard pltf 8.’ witnesses, detts. refused to 
give their evidence, & their arbitrator 
would not concur in the award. The 
umpire, in consequence, gave notice to 
defts. to produce their witnesses, but 
the time which he gave was too short, 


& he awarded on the evidence already 
heard. The ct. set the award aside. — 
Proupfoot r. Trotter (1843), 6 O. S. 
163.— CAN. 

1013 i. Duty to receive evidence from 
parties .] — Where a case is referred to 
the award of two persons, & in case of 
disagreement to the decision of a third, 
either as an umpire or as a third arbi- 
trator, the parties have the right to 
insist that such third person shall have 
before him the evidence A witnesses 
produced before the two arbitrators, as 
well as the right to appear A state their 
case to such third arbitrator or umpire, 
before a binding award can be made. — 
lie Soules r. Morton (1868), 4 1\ R. 
249.— CAN. 

1013 ii. View taken in absence .] — 

Pursuer A defender entered into a sub- 
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2.- Sub-sect . 11.] 

• (1 ) whet her there was or not any general 
rule that an umpire need not receive evidence or 
be active in summoning the parties, the umpire, 
in the above circumstances, ought to have made 
no award without tendering to the co. an oppor- 
tunity of producing evidence before him or address- 
ing him ; (2) he was bound to take up the 

proceedings de novo , or from the close of Nov. 4 ; 
(3) in the circumstances, his skill or competency to 
decide from personal observation made no differ- 
ence ; (4) his award was bad, A ought to be set 
aside. — lie Hawley & North Staffs Ry. Go. 
(1848), 2 De G. & Sm. 33 ; 5 Ry. & Can. Cas. 383 ; 
10 L. T. O. S. 518 ; 11 L. T. O. S. 121 ; 12 Jur. 389 ; 
04 E. R. 1 5. 

1014. Umpire making award with assistance of 
one arbitrator — Whole evidence not taken down.]— 

Where an umpire made the award w ith the assist- 
ance chiefly of one of the arbitrators, who omitted 
to take down part- of the evidence in favour of one 



shaw v . Marshall (1835), 1 Har. <te W. 209. 

1015. Failure to re-examine witnesses — At re- 
quest of one party — Previous agreement that 
re-examlnatlon would not be required.]— Where an 
umpire undertook the burden, upon the under- 
standing on both sides that he was to receive the 
evidence from the arbitrators, without re-examin- 
ing the witnesses, & on June 10, the time for 
making the award expiring on the 28th, one of 
the parties required him to examine the witnesses, 
Si he declined, & made his award without doing 
so, the ct. set aside the award. — Be Salkeld & 
Slater Harrison (1840), 12 Ad. &E1. 707 ; 4 Per. 
& Dav. 732 ; 10 L. J. Q. B. 22 ; 4 Jur. 1131 ; 113 
E. R. 1005. 

1016. .] — The parties to a written 

submission to reference agreed, by parol, that 
notes of the evidence should be taken in writing 


by a clerk & signed by the arbitrators, & that, in 
case of their disagreeing, the umpire should be at 
liberty to make his award on the notes so taken, 
without examining the witnesses. The notes were 
so taken, & the arbitrators disagreed. The umpire 
having refused to examine any witnesses, though 
required to do so by one of the parties, & having 
made his award on reading the notes, the ct. 
refused to set aside the award. — Be Firth v. 
IIowlett (1850), 1 L. M. & P. 03 ; 19 L. J. Q. B. 
109. 

1017. Failure to examine witnesses proposed by 
party.] — Where an umpire neglected to examine 
certain witnesses proposed by one of the parties, 
the ct. granted a rule nisi to set aside the aw ard. — 
McKaye v . Graham (1843), 1 L. T. O. S. 112. 

1018. Refusal to hear further evidence.] — If an 

umpire refuses to hear further evidence, the award 
may be set aside . — Be Jenkins <fc Leggo (1841), 
1 Dowd. N. S. 270 ; 11 L. J. Q. B. 71 ; 0 Jur. 
397. 

1019. Refusal to rehear evidence given to arbi- 
trators.] — If an umpire refuses to rehear the 
evidence already given before the arbitrators, 
the award may be set aside . — Be Jenkins & 
Leggo (1841), 1 Dowl. N. S. 270 ; 11 L. J. Q. B. 71 ; 
0 Jur. 397. 

1020. Award made on evidence taken before 

arbitrators.] — Where matters in difference are 
referred to arbitrators, &, if they disagree, to an 
umpire, & the arbitrators, after hearing witnesses, 
disagree, the umpire must rehear the witnesses. 
If he omits doing so, & makes his award on the evi- 
dence taken dow n by the arbitrators, the award will 
be set aside . — Be Salkeld & Slater A Harrison 
(3840), 12 Ad. & El. 707 ; 4 Per. & Dav. 732 ; 
10 L. J. Q. B. 22 ; 4 Jttr. 1131 ; 113 E. R. 1005. 

1021. Evidence taken from arbitrators.]— Where 
! an umpire took the facts to be as the arbitrators 

stated them to him, without hearing the parties : — 
Held : the umpirage ought to be set aside for his 


mission whereby they referred till dis- 
putes to two arbiters or an oversman 
in case of difference of opinion. After 
some proceedings, a minute of devolu- 
tion was executed by the arbiters upon 
an oversman, F. F. later made an 
inspection with defender, blit with no 
representative of pursuer. F. sub- 
scribed a formal decree in his own. name 
only : — Held : the award must be set 
aside as pronounced without giving 
pursuer an opportunity of being heard. 
— Dunmore (Earl) v . M’Inturnkr 
(1835), 13 Sh. (Ct. of Sess.) 356.— SCOT. 

1013 ili. Oversman present during 

whole proceedings.} — A decree -arbitral 
having been pronounced by an overs- 
man, was sought to be reduced, on the 
ground that, after devolution, the 
oversman had pronounced Ids award 
without hearing one of the parties : — 
Held : as the oversman had, by the 
consent of parties, been present at the 
taking of proof & the several hearings 
before the arbiters, there were no 

? rounds for reducing the award. — 
Crawford r. Paterson (1858), 30 
Sc. Jur. 2G3.— SCOT. 

1013 iv. Failure to alloui proof .) — 

In a reduction of a decree-arbitral, it 
was averred that the oversman had 
refused to allow a proof of certain aver- 
ments offered to bo proved ‘.—Held : 
the averment that he had not allowed 
the proof was irrelevant. — Lkdingham 
v. Elphinstonk & Beattie (1859), 32 
Sc. Jur. 102.— SCOT. 

1 01 3 v. A rMtrcdors & umpire 

experts.] — A submission having been 
made to men of skill, they differed, & 
devolved on a third man of skill as 
oversman, who pronounced an award, 
after hearing parties, but without 
allowing a proof craved by one party : — 
Held : the arbiter was sole judge of the 


propriety of allowing a proof, & the 
refusal of it raised no presumption of 
“ corruption.” Senible : it is often the 
duty of an arbiter, especially when ho is 
a man of skill, to refuse to allow a 
proof. — Lkdinoham v . Elfhinbtone 
(1859), 22 Bunl. (Ct. of fc>e ss.) 245.— 
SCOT. 

1021 i. Evidence taken, from arbitrators.] 
— A landlord was bound to put houses 
& fences in repair, to the satisfaction of 
two parties named or an oversman. 
This oversman on considering the 
reports & opinions of tho referees, & 
after inspecting the premises, issued an 
award without hearing parties : — Held : 
his award was not liable to reduction, 
on the ground that parties were not 
heard. — M’Gregorv. Stevenson (1847), 
9 Dunl. (Ct. of Scss.) 1056.— SCOT. 

1021 ii. .] — Tho valuation of a 

sheep -stock was referred to two 
referees & any oversman they might 
select if they differed in opinion. The 
referees, having differed, devolved the 
reference on A. Both referees sub- 
mitted their valuations to the overs- 
man, who made his award without 
hearing the referees : — Held : thoro 
was no occasion for the oversman to 
hear parties, & he was entitled to apply 
his own knowledge & skill to the valua- 
tion of the stock. — Mackenzie v. Hill, 
Etc. (1868), 5 8. L. T. 578.— SCOT. 

1021 iii. .] — Arbitrators, being 

agreed that a certain sum was duo by 
deft., but differing as to the parties 
by whom the action could be legally 
brought, by a memorandum indorsed 
upon the submission, appointed R. as 
umpire. The latter having heard from 
the arbitrators the statement of facts 
in which they both concurred, decided 
that pltfs. were tho proper parties, & 
so awarded in conjunction with the 


arbitrator with whom lie agreed. Deft, 
took exception to the award on tho 
grounds that tho umpire had not him- 
self heard the evidence of the parties . 
& that deft, had no notice of the ap- 
pointment or opportunity of producing 
testimony : — Held : the award was 
sustainable, & rule for setting it aside 
discharged. — Eaton v. Campbell (1871 ), 
2 N. 8. D. 314.— CAN. 

1021 iv. .] — An award decided by 

an umpire who docs not hear the wit- 
nesses himself, but takes their evidence 
from notes taken by the arbitrators, & 
from their statements of the nature of it, 
will be set aside, unless there was an 
express consent to such a course by both 
parties. — Mordkn v. Widdifield (1874 k 
6 P. R. 179.— CAN. 

1 021 v. In absence of one of them. 1 

— After an arbn. had closed the umpire 
sent for both arbitrators, who had 
differed. Only one of them attended, 
& the umpire held a communication 
with him in tho absence of either of tho 
parties. This fact was afterwards 
communicated to the attorney of the 
other side, who objected. A rule nisi 
having been obtained to set aside the 
award, the ct. discharged it, upon 
affidavits of the umpire & the witness 
with whom he had 
shoving that nothli 
between them which 
decision of the umpire. — He Fowler Sc 
Sinnott (1879), 6 V. L. R. 329. — 
A US. 


communicated, 
ig had passed 
could affect tho 


1021 vi. Mistake arising there - 

from .] — Where it is not suggested that 
an umpire has acted otherwise them in 

g ood faith, but he has made a mistake 
i his conduct of the reference owing to 
the way in which the case was put 
before him by the arbitrators, tho proper 
procedure is to send the awt*rd back to 
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hearing the arbitrators only, & not the parties to 
the submission. — Tasker v. Keary (1733). 2 Bam; 
K. B. 317 ; 94 E. R. 525. 

1022. Failure to examine witnesses — Not 

required to do so.]— -The ct. will not set aside the 
award of an umpire, because he received the 
evidence from the arbitrator’s without examining 
the witnesses, unless he were required to re-examine 
them before the making of his award. — Hall v. 
Lawrence (1792), 4 Term Rep. 589 ; 100 E. R. 
1191. 

1023. Arbitrators & umpire experts.] 

— An order was made in an action referring the 
question in dispute’, which was the rent to be paid 
under a lease of a mill, to two persons, who had 
acted as agents of the parties, as arbitrators, A, 
in case of their disagreement, to a person therein 
named, as umpire. The arbitrators, having 
disagreed, submitted the matter to the umpire. 
The latter, without giving any notice to the parties 
or their solrs., A without any witnesses being 
examined before him, but having merely heard the 
statement of the two arbitrators So inspected the 
premises, made his award in writing, in which he 
recited that he had “ heard, examined So con- 
sidered the allegations, witnesses, & evidence of all 
the parties ” : — Held : there was no ground for 
disturbing the award, as the arbitrators A the 
umpire were all experts, A it was evidently the 
intention of the parties that they should settle 
the value, & not act as formal arbitrators. — 
Bottomley v. Ambler (1877), 38 L. T. 545 ; 2(5 
W. li. 56(1, C. A. 

1024. Agreement to be bound by experiment of 
expert. J — A dispute as to the quality of yarn 
supplied was referred to two persons of experience 
in the trade, who were to appoint an umpire. The 
arbitrators heard the parties A differed, So referred 
the matter to an umpire, a manufacturer of great, 
experience, who had some of the yarn furnished 
to him & tested it, the parties, as he understood, 
agreeing to be bound by the result of his experi- 
ment : — Held : the parties had agreed to be bound 
by the result of the experiment to be made by the 
umpire. — W right v . IIowson (1888), 4 T. L. R. 
380, C. A. 

Arbitrators' power to delegate.] — See Nos. 853 — 
880, ante. 

1025. Waiver of objection — Attendance without 
objection.] — An award was made by an umpire : — 
Held : good, although the arbitrators had no 
authority to appoint one, & although the umpire 
examined the parties separately, they having 
attended him, & made no objection, — Matson v . 
Trower (1824), Ry. & M. 17. 

Annotation * * : — Distd. Lock v. Vulllamy (1833), 5 B. A Ad. 

000. Expld. lie Flews & Middleton (1845), 0 Q. B. 845. 

1026. No request to hear further evidence.] 

— An umpire, being furnished by the arbitrators 
with the evidence taken before them & having 
himself viewed the premises, the condition of w r hich 
w as in question, made his aw r ard without calling 


for further evidence, or giving any notice on that 
subject to the parties : — Held : the award could 
not be objected to on that ground by a party, who 
knew that the case had gone before the umpire, 
& made no application to him to hear further 
evidence. — Re Tunno & Bird (1833), 5 B. & Ad. 
488 ; 2 Nev. & M. K. B. 328 ; 3 L. J. K. B. 6 ; 
110 E. R. 870. 

Annotations : — Mentd. He Jamieson & Binns (1836), 4 Ad. & 
El. 945 ; lie Greenwood A Tittcrington (1839), 9 Ad. & El. 
699 ; He Hodson A Drowry (1839), 7 Dowl. 569 ; Jamos v. 
Attwood (1839), 7 Scott, 841 ; lie Hopper, Barningham & 
Wrightson (1867), 36 L. J. Q. B. 97. 

1027. Clear proof must be given. }— -Where 

matters in difference are referred to arbitrators, 
A, if they disagree, to an umpire, &, the arbitrators 
having disagreed, the umpire makes his award 
on the evidence taken down by the arbitrators, 
without rehearing the witnesses, the objection to 
such proceeding by the umpire may be waived, 
but, to prevent the award being set aside, clear 
proof must be given of the waiver. — Re Salkeld So 
Slater A Harrison (1840), 12 Ad. So El. 767 ; 4 
Per. So Dav. 732 ; 10 L. J. Q. B. 22 ; 4 Jur. 1131 ; 
113 E. R. 1005. 

1028. No objection at time of taking up 

award.] — If an umpire either refuse to rehear the 
evidence already given before the arbitrators, or 
to hear further evidence, it is no waiver of the 
objection that the party did not insist on it at the 
time he attended to take up the award . — Re 
Jenkins So Leggo (1841), 1 Dowl. N. S. 276 ; 
11 L. J. Q. B. 71 ; 6 Jur. 397. 

1029. Knowledge of irregularity without 

objection.] — Pending a reference to arbn., the 
umpire held a communication with the agents of 
one of the parties, this fact being known to all the 
parties at the time. So not objected to by any of 
them, A the reference having proceeded, So the 
award having been subsequently made : — Held : 
it was too late for either of the parties, after the 
award was made, to object to it, on the ground of 
such communication between the umpire So the 
agents of one of them. — M ills v. Bowyehs' 
Society, Bow vers’ Society v. Mills (1856), 
3 K. So J. 66 ; G9 E. R. 1024. 

Annotations ; — Rofd. Re Aitken’s Arbitration (1857), 3 
Jur. N. S. 1296 ; Clayton r. Westminster Brymbo Coal & 
Coke Co. (1864), 11 L. T. 366 ; lie Walton Shore Road, 
Essex & Warner & Powell (1866), 15 W. R. 303 ; Flynn v. 
Robertson (1869), L. R. 4 C. J*. 324 ; Dinn v. Blake 
(1875), L. R. 10 C. T. 388 ; He Whiteley & Robert *8 
Appln., [1S9J] 1 Ch. 558 ; Re Keighley, Maxeted, & 
Durant, [1893] 1 Q. B. 405, C. A. 

1030. Arbitrator acting as advocate.] 

— It was sought to set aside the award of an 
umpire on the ground that one of the arbitrators 
had acted as advocate ; — Held : although the ct. 
would be strict in seeing that persons acting as 
arbitrators comported themselves as arbitrators, 
yet it was not a case in which the ct. would inter- 
fere, having regard to the fact that the party com- 
plaining knew what w as happening So did not pro- 
test. — B jglin v. Clark (1905), 49 Sol. Jo. 204, D. C. 


him for reconsideration. — Re Riverton 
Borough & New Zealand Dread* 
nought Gas Co., Ltd. (1916), 35 
N. Z. L. R. 601. — N.Z. 

1022 i. Failure to examine wit * 

nesses— Bar.) — Pltf. A deft, referred 
a matter to two arbitrators, with 
power to appoint a third in case they 
should differ, the reference contain- 
ing an undertaking by deft. ** that 
he \yould not bring any suit of error, 
etc.” The two arbitrators entered on 
the arbn., were attended by counsel 
A heard witnesses, & differing, ap- 
pointed an umpire, & made an unani- 
mous award for pltf. No counsel or 
witnesses were heard before the umpire 


nor was any notice given to deft. 
Deft, obtained a rule to set aside 
award on the ground that the umpire 
had not examined the witnesses himself 
or heard the parties : — Held : deft, 
was precluded by his cognovit from 
availing himself of the benefit of any 
objection which lie might take, unless he 
could establish fraud. — Pennycook v. 
Finlay (1859), 4 Niid. L. R. 365.— 
NFLD. 

1. Umpire discussing matter with arbi- 
trators before entering on duties .] — 
Where arbitrators refer the matter to 
an umpire who lias not sat with them, 
A the umpire, after holding an inde- 
pendent inquiry & hearing both parties 


to the arbn., publishes his award, the 
et. will not set aside the award merely 
on the ground of an admission by the 
umpire that he had discussed the matter 
with the arbitrators A had heard all 
they knew A their views before he sat 
on the reference. — Palmer v. Flaok 
(1905), 39 I. L. T. 113, 165.— IR. 

1025 i. Waiver of objection — Attend- 
ance without objection .] — An appearance 
before the umpire without objection to 
his procedure for some months estops 
an objection that an award of the umpire 
alone was invalid. — Kuru Rau v. 
Vknkataramyyar (1881), I. L. R. 4 
Mad. 311.— IND. 
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■—Conduct of the hearing: Sub-sects. 12 & 
1 3. Sect . 3 : Su b-s ect. 1 . } 

Sub-sect. 12. -Effect of accepting Hospi- 
tality. 

1031. After hearing, but before award made.] — It 

is no ground for granting a rule, calling upon a party 
to show cause why an award should not be set aside, 
that an arbitrator has after the hearing, but before 
making the award, dined with one of the parties & his 
witnesses. — C rossley (Orockley) v. Olay (1848), 

5 C. B. 581 ; 10 B. T. O. 8. 375 ; 130 K R. 1000. 

Annotation : — Folld. Moseley r. Simpson (1873), L. R. 1G 
Eq. 22G. 

1032. .] — Upon an arbn. between W. & B., 

after the last meeting of the arbitrators & their 
umpire, & before the award of the umpire, W., 
one of the parties, an innkeeper, invited the 
two arbitrators, the umpire & his own attorney 
to dinner at his inn. They all dined together, the 
other party not being present, & the matters of 
the reference were mentioned, but in a jocular 
maimer : — Held : although this proceeding was 
very improper, the ct. would not set aside the 
award (made in W.’s favour) on that ground, there 
being nothing to show that W . intended to corrupt 
or influence the mind of the umpire, or that the 
mind of the umpire was, in fact, influenced by the 
conduct of W . — lie Hopper (1867), B. R. 2 Q. B. 

8 B. <fc S. 100 ; 36 B. J. Q. B. 97 ; 15 W. R. 
443 ; sub nom. Wrjgiitson v Hopper, 15 B. T. 
566 ; 31 J. I\ 182. 

Annotations : — Apld. Moseley r. Simpson (1873), L. R. 16 
Eq. 226. Mentd. Turner r. Gouldcn (1873), L. R. 9 O. P. 
67 ; life bawdy (1886), 15 Q. B. D. 420, C. A. ; lie Ham- 
mond dr Waterton (1890), 62 L. T. 808. 

1033. During hearing — No corrupt motive.] — 

Certain matters in dispute were referred to three 
arbitrators, one to be chosen by each of the parties, 

6 one by the two so chosen. On several occasions 
during the arbn. one of the parties provided 
luncheon at his expense, of which the arbitrator 
appointed by him & the third arbitrator, as well 
as his solr. & one or two other persons, partook in 
the absence of the other party (who would not sit 
at the same table with his adversary) & of his 
arbitrator : — Held : inasmuch as it was not shown 
that the parties were influenced by corrupt motives, 
or were affected by the luncheons, the award 
could not be set aside on the ground of the 
luncheons. — Moseley v. Simpson (1873), B. R. 16 
Eq. 226 ; 42 B. J. Oh. 739 ; 28 B. T. 727 ; 37 J. P, 
789 ; 21 W. R. 694. 


Sub-sect. 13. — Waiver of Objections to Con- 
duct of the Hearing. 

See Nos. 850—852, 887, 88 8, 907, 963—967, 968 
— 970, 972, 989, 1025—1030, ante. 

Sect. 3.— SPECIAL CASE. 

See Arbitration Act, 1889, s. 19. 

Sub-sect. 1. — Statement of Special Case 
during r efere n c e. 

1034. Power to state case — Act of 1889, s. 19 — 
Building Societies Act, 1874 (C. 42).]— In an arbn. 

PART III. SECT. 3, SUB-SECT. 1. 

1034 i. Power to state case . ] — A refer- 
ence, “ with power to the arbitrator, if 
either party requires it,” to submit ques- 
tions of law to the ct. - If eld : enabling 
only, not compulsory. — K f-stevkn r. 

Go ODER II AM (1861), 20 U. ('. R. 600. — 

CAN. 

1034 ii. Whether obligatory .] — 

The reference was expressed to he ” sub- 
ject to such points of law as will properly 


under the above Act of 1874, one of the parties to 
the arbn. obtained at chambers an order nisi, 
calling upon the arbitrators to show cause why 
they should not be required to state a case for the 
opinion of the ct. Bater on the same day, but 
without having had notice of the order nisi , the 
arbitrators made & signed their award : — Held : 
the jurisdiction of the ct. was not ousted, & the 
order nisi was rightly made absolute. 

During the progress of an arbn. it may be seen 
that the arbitrator has mistaken the law & is 
about to act upon his error, & the power of putting 
him right used to consist in the right of either 
party to revoke the submission to arbn. That 
power has been greatly controlled by legislation, 
& now it may be extremely difficult for a party to 
make such a case to a ct., as will induce them to 
make an order giving leave to revoke unless a case 
is stated (Bord Hals bury. 0.). — Tabernacle 
Permanent Building Society v. Knight, [1892] 
A. O. 298 ; 62 B. J. Q. B. 50 ; 67 B. T. 483 ; 
56 .1. P. 709 ; 41 W. It. 207 ; 8 T. B. It. 616 ; 
36 Sol. Jo. 538, TT. B. 

Annotations : — Consd. British Westinghouso Electric 8c 
Manufacturing Co. v. Underground Electric Ky. Co. of 
London, [19121 A. C. 673, H. L. Reid, lie Uongh & Liver- 
pool Corpn. (1892), 36 Sol. Jo. 270, O. A. ; May r. Mills 
(1914), 30 T. L. R. 287. Mentd. Be Kirkleatham L. B. & 
Stockton & Middlesborough Water Board. [18931 1 Q. B. 
375, C. A. ; He Kent County Council 8c Sand gate L. B. 
(1895), 72 L. T. 726 ; Be Spillers & Baker & Loot ham. 
[18971 1 Q. B. 312, C. A. ; Strohmenger r. Finsbury 
Permanent Investment Bldg. Soe., [18971 2 Ch. 469, 
C. A. ; Be Rainier & H oaken, [1H98| 1 Q. B. 131, C. A. ; 
Be Montgomery, Jones &. Liebonthal (1898), 78 L. T. 406, 
C. A. ; Be Holland S.S. Co.. National S.S. Co. Bristol 
Steam Navigation Co. (1906), 23 T. L. R. 59, C. A. ; 
Shrewsbury v. Shrewsbury (1907), 23 T. L. R. 224. C. A. : 
Sidney v. N. E. Ky. Co., 11916J 2 K. B. 760: Lobilos 
Oilfields r. Admiralty Comrs., Crown S.S. Co. v. Admiralty 
Comra. (1917), 86 L. J. £. B. 1444. 

1035. Not excluded by agreement.] 

A contract for the delivery of maize, in addition 
to a clause of reference, contained the further 
provision that neither party should require, nor 
should apply to the* ct. to require, any referee, 
arbitrator or umpire to state in the form of a 
special case for t he opinion of the ct. any question 
of law arising in the course of the reference. A 
dispute arose between the buyers <fc sellers, 
which was referred to arbitrators. On the ap- 
plication of one of the parties the arbitrators 
were ordered to state a special case . — lie Hansloh 
& Rein hold, Pinner <te Co. (1895), 1 Com. (Vis. 
*>1 *; 

1036. — — Whether agreement not to re- 

quire case valid.] — Qu. : whether an agreement , 
that the parties to an arbn. will not ask that a 
special case shall be stated for the opinion of the ct ., 
is valid. — Montgomery, Jones «fc Co. v. Lieben- 
thal & Co. (1898), 78 B. T. 406, C. A. 

1037. — After award made.] — The Act 

oi 1889, s. 19, impliedly confers on a party to an 
arbn. the right, at any stage of the proceedings, 
to apply to the ct. for an order directing the 
arbitrator to state in the form of a special case for 
the opinion of the ct. any question of law arising 
in the course of the reference, but an arbitrator 
cannot, after he has made his award, state a case 
for the opinion of the ct. under the sect., & the 
power of the ct. to order a case to he st at ed under 

1034 iv. — — Arbitration Act , B. S. O., 
1897 (r. 62), 8. 1 — Question of law .] — 
Rogers r.jjoxnov & Cxnadian Low 
Agency (1908), 18 O. L. R. 8. — CAN. 

1037 i. After avurd made .] — 

After an award is made it is too lato to 
make an application for an order under 
the above Act directing the arbitrators 
to state u case for the opinion of the 
ct. as to the inadmissibility & relevancy 
of evideuce, or for the arbitrators to 
state a case for the opinion of the ct. — 


I 

arise on the pleadings 8c evidence ” : — 
Held : this rendered it imperative on 
the arbitrators to state for the ct. any 
legal point raised. — Ross v. Bruce 
County (1870), 21 C. I\ 41.— CAN. 

1034 iii. nuty to state case .] — 

Where power Ih given in a reference t,o 
state a case on points of law, & the umpire 
is urged to state a ease on such point . the 
umpire should state one . — Be Bati.ky & 
Mart (1883), 9 V. L. R. 311.— AUS. 
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that sect. Is limited in like manner . — Re Palmer reference is pending before the arbitrator, lie may 
t t * & Co., [1898] 1 Q. B. 131 apply to a judge, under s. 4, for an interim order 

™ ? 4 S* <S, 4 * ; L. T. 350 ; 40 W. R. 49 14 to state a case. — Baggalay (Baguley, Baguelly) 

T. L. R. 28 ; 42 Sol. Jo. 32, C. A. v. Borthwick (Markwick) (1801), 10 0. B. N. S. 

Annotation : — Reid, lie Montgomery, Jones 8c Liebcnthal ^1 ? R* *!• C. P. 342 ; 4 L. T. 245 ; 9 W. R. 537 ; 
(1898), 78 L. T. 400, C. A. 142 E. K. 372. 


1038. Effect of party failing to apply for case to 
be stated.]-— An agreement of reference, in an 
appeal against a poor rate, contained a clause 
enabling the arbitrators, at the request of either 
party, to state a case, to be settled by the umpire, 
for the opinion of the ct. The arbitrators having 
disagreed, the umpire made his umpirage, & 
subsequently, at the request of applts., set out the 
principles upon which no had acted, with a view 
of enabling applts. to have the question discussed 
in ct. Upon a rule calling upon defts. to show 
cause why the umpirage should not be sent back to 
the umpire, in order that he might state the facts 
more fully, the ct. refused to interfere, as applts. 
had had the opportunity of getting a case stated, 
Ac, instead of doing so, had taken their chance of 
getting the umpirage made in their favour. — 
London Dock Co. v. Shad well Parish (1862), 
1 New Rep. 91 ; 32 L. J. Q. B. 30 ; 7 L. T. 381 ; 
27 J. P. 324 ; 1 1 W. R, 89. 

Effect of refusal to state case.] — See Part IV., 
Sects. 16, Sub-sect. 2, 17, Sub-sect. 2, post. 

1039. Form of case — Facts must be stated.] — 
An action of trover against a pawnbroker was 
referred to arbn., & his liability to damage de- 
pended on whether or not he had made sufficient 
inquiries when the goods were pledged. The 
arbitrator, in a case stated for the opinion of the 
ct., having declared that he was unable to find 
whether or not deft, hail made sufficient inquiries, 
the ct. referred it back to him to find affirmatively 
or negatively whether or not sufficient inquiries 

had been made. Ferguson (Fergusson) v. 

Norman (1837), 4 Bing. N. C. 52 ; 3 Ilodg. 241 ; 
i Arn. 418 ; 5 Scot t, 301 ; 1 .Tur. 797 ; 132 E. R. 
708. 

1040. Application to compel statement of case — 
Discretion of arbitrator.]- Where a case is referred, 
the arbitrator to be at liberty to state any point of 
law for the opinion of the ct., A he declines to do 
so, the ct. will not interfere with his discretion. — 
Miller r. Shuttle worth (1819), 7 C. B. 105 ; 
12 L. T. O. S. 403 ; 137 E. R. 43. 

1041. Compulsory reference under Common 

Law Procedure Act, 1854, s. 3.J - Semble : in the 
case of a compulsory reference under the above 
sect., a party has not a right to demand a case to be 
stated lor the opinion of the ct., but whilst the 


Annotation: — Reid. Gibbon v. Parker (1800), 5 L. T. 584. 

1042. Question as to principle of assess- 

ment.]— Where, in an arbn., an important question 
arose with reference to the principle on which 
compensation should be assessed for premises 
ordered to be pulled down as being unfit for 
habitation : — Held : a case should be stated by 
the arbitrator for the opinion of the ct. — Re 
Gough A Liverpool Corpn. (1890), 6 T. L. R. 
453, 1). C. 

1043. Building Societies Act, 1874 (c. 42).] — 

The power given to the ct. by the Act of 1889, s. 19, 
to order an arbitrator to state in the form of a 
special case for the opinion of the ct. any question 
of law arising in the course of the reference, applies 
to an arbn. under the above Act of 1874. — Taber- 
nacle Permanent Building Society v. Knight, 
[1892] A. C. 298 ; 62 L. .1. Q. B. 50 ; 67 L. T. 483 ; 
56 J. P. 709 ; 41 W. R. 207 ; 8 T. L. II. 616 ; 
36 Sol. Jo. 538, H. L. 

Annotations: — Consd. British Westinghousc Electric & 
Manufacturing Co. v. Underground Electric Rys. Co. of 
London, [1912J A. C. 673, H. L. Refd./te Gough & Liverpool 
Corpn. (1892), 36 Sol. Jo. 270, C. A. ; May v. Mills (1914), 
30 T. L. R. 287. Mentd. Re Kirkloatham L. B. 8c Stockton 
& Middlesborough Water Board, 11893] 1 Q. B. 375. C. A. ; 
Re Kent. County Council & Sandgatc L. 11. (1895). 72 L. T. 
725 ; Re Spillors 8c Baker 8c Leetham, 11897! 1 Q. U. 312, 
C. A. ; Strohmcngcr v. Finsbury Permanent Investment 
Bldg. Soc., [18971 2 Ch. 469, C. A. ; Re Palmer A II os ken, 
[18981 1 Q. B. 131, C. A. ; Re Montgomery, Jones 8c Lie- 
bcnthal (1898), 78 L. T. 406, C. A. ; Re Holland S.S. Co., 
National S.S. Co., & Bristol Steam Navigation Co. (1906), 
23 T. L. R. 59, C. A. ; Shrewsbury v. Shrewsbury (1907), 
23 T. L. R. 224, C. A. ; Sidney v. N. E. Ry. Co., [1916] 
2 K. B. 760 ; Lobitos Oilfields r. Admiralty Comrs., 
Crown S.S. Co. r. Admiralty Comrs. (1917), 86 L. J. K. B. 
1441. 

1044. Mere existence of question of law.] — 

The fact of there being a question of law to be 
decided is not sufficient ground lor a case to be 
ordered, unless there is some evidence that the 
arbitrators are going beyond their jurisdiction or 
are about to aot contrary to the law. — Re Gray, 
Laurier A Co. A Bottstead A Co. (1892), 8 
T. L. It. 703 ; 36 Sol. Jo. 660. 

1045. Local Government Act, 1888 (c. 41).] 

— Where, under the above Act, differences are 
directed to be determined by arbn. of the Local 
Govt. Board, t he Board must- proceed under s. 63 
of that Act, with the consequence that they, or 


Re Grand Trunk Ry. Co. & Pktuik 
(1901). 21 C. L. T. 529 2 (). L. R. 284. 

— CAN. 

1039 i. Form of case — Facts must be 
stated. I — An arbitrator who states a 
special case, involving a question of law, 
for the. adjudication of the ct., should 
set forth the facts necessary to enable 
the ct. to determine the question. — 
Suertdan r. Naule (1872), I. R. C 
C. L. 110— IR. 

1039 ii. .] — The words “ spe- 

cial case “ in Arbn. Act, s. 22, have 
the same meaning as in marginal r. 389 
of the Supreme Ct. Rules, & a “stated 
ease ** thereunder must be based 
on a statement of fact, either ad- 
mitted or judicially ascertained. It 
is not the province of a ct. to advise 
parties what their rights would be under 
a hypothetical case. All facts admitted 
or ascertained, necessary to raise the 
question of law upon which the opinion 
of the ct. is asked, must- be slated. — 
Re Laurhkn & South Vancouver 
CoiirN. (No. 1) (1913), 18 B. C. R. 
528.— CAN. 

1039 iii. Cannot delegate whole 

matter to court J — Arbitrators cannot in 


stating a case delegate the decision of 
the whole matter to the ct. — Re Java, 
China 8c Japan Li.jn 8c Olaf Wijk 8c 
Co . China Aokniter, Ltd. (1911), 6 
Hong Kong, 122.— HONG KONG. 

1040 i. Application to compel statement 
of case -R. S. O., 1897 (c. 62), s. 41.)™ 
When questions of Jaw arise any party 
may apply to the arbitrator, under the 
above Act, to state a case for the 
opinion of the ct., & in the event- of liis 
refusal may apply to the ct. to compel 
him so to do. The application may he 
made before the arbit rator rules on the 
questions of law, & making an order is 
in each case a matter of discretion, the 
order grunting or refusing the direction 
to the arbitrator being subject to 
appeal. -Re Jenison & Kykabf.ka 
Fallb Land & Electric Co. (1898), 25 
A. R. 301.— CAN. 

1040 ii. .] — On an applica- 

tion by one of the parties to an arbn. 
under the above Act for a direction to 
the arbitrators to state a special case : — 
Held : (1) the question as to the proper 
construction of the agreement was a 
question of law “ arising in the course of 


the reference," within the above Act, 
8c a special case might properly be 
directed as to it; (2) a special case 
having been directed as to the principal 
question, it might- properly be made to 
include two other questions in dispute 
though, had they been the only ques- 
tions, it would not have been proper to 
direct a cast 1 as to them ; (3) a party to 
a reference was not entitled ex debito 
just Hi tv to have a special rase directed 
whenever a question of law arose in the 
course of a reference, but, it was a matter 
in the discretion of the ct-. ; (4) there 
was no general rule that when the 
arbitrators were specially qualified to 
decide a question of law, this direction 
should not be given. —Re Rathburn 
Co. 8c .Standard Chemical Co. (1905), 
23 C. L. T. 06 ; 5 O. L. R. 280 ; 2 
O. W. 1<. 30. — CAN. 

m. Opinion of court on special case. ] 
— A single judge has no jurisdiction to 
pronounce the opinion of the et. upon 
a special case stated by arbitrators 
pursuant to Arbn. Act, R. S. O., 1897 
(c. 02), s. 41. — Re Gkddeh & Cochrane 
(1901), 21 C. L. T. 430 ; 2 O. L. R. 145. 
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the arbitrator appointed by them, may be com- 
pelled, under the Act of 1889, to state a case for 
the opinion of the ct .—Be Kent Countv Council 
A c Sandgate Local Board, [1895] 2 Q. B. 43 ; 
94 L. J. Q. B. 502 ; 72 L. T. 725 ; 59 J. P. 450 ; 
43 W. R. 001 ; 11 T. L. R. 421 ; 39 Sol. Jo. 505 ; 
15 R. 452. 

Annotation .—Reid. He Isle of Wiplit R. D. C. & Isle of Wight 
County Council (1900), 65 J. 1*. 87. 

1046. Before arbitrator has expressed 

opinion.] — -It is no bar to the. right to apply for a 
direction to an arbitrator to state, in the form of 
a special case for the opinion of the ct., a question 
of law arising in the course of the reference, that 
the arbitrator has expressed no opinion adverse 
to the party making the application. — Re Spillers 
A c Baker, Ltd., Ac Leetham Ac Sons, [1897] 1 Q.B. 
312 ; 00 L. J. Q. B. 320 ; 70 L. T. 35 ; 45 W. R. 
241 ; 13 T. L. R. 152 ; 41 Sol. Jo. 208, C. A. 

1047. Where no application for case during 

reference.] — An arbitrator cannot be directed by 
the ct. or a judge to state a special case, for the 
opinion of the ct., under the Act of 1889, s. 19, 
when no request or application to state a case has 
been made before the award has been made Ac 
the arbn. concluded. — M ontgomery, Jones & Co. 
v . LlEBENTHAL Ac Co. (1898), 78 L. T. 400, C. A. 

1048. Substantial & serious point of law.] — 

By a contract for the construction of a railway for 
a lump sum, it was provided that, ‘'in the event 
of any dispute or question arising as to the intent 
Ac meaning of any part of the specification ... or 
the interpretation, meaning or effect of the clauses 
Ac conditions of the contract, or as to any other 
matter or thing whatever connected with, or arising 
out of, the contract or incidental thereto, or not 
thereby provided for, such questions or disputes 
should be referred to the consulting engineer, 
whose decision should be conclusive Ac binding on 
both parties.” The cost of construction was 
greatly increased by the necessity of blasting rock 
instead of excavating earth, & the contractor 
claimed a large sum beyond the contract price, 
alleging that the contract provided for excavation 
of earth only. This claim was referred to the 
consulting engineer, as arbitrator : — Held : as a 
substantial Ac serious point of law arose upon the 
construction of the contract, the case was one in 
which the ct. would, in the exercise of its discretion, 
order the arbitrator to state a special case, for the 
opinion of the ct., under the Act of 1889, s. 19. — 
Re Nuttall Ac Lynton Ac Barnstaple Ry. Co. 
(1899), 82 L. T. 17, C. A. 

1049. Where no definite question has arisen.] 

— An application that an arbitrator be directed to 
state a case to raise a point of law arising in the 
course of the arbn. was refused, on the ground 
that no real definite question had so clearly arisen 
between the parties as to justify calling upon the 
arbitrator to state a case. — Re Woking Urban 
District Council (Basingstoke Canal) Act, 1911 
(1913), 77 J. P. 321. 

1050. Question of law — Admiralty Trans- 

port Arbitration Board.] — The Admlty. requi- 
sitioned two ships for use in Govt, service, under a 
Proclamation of Aug. 3, 1914, which provided that 
the owners of ships requisitioned should receive 
payment for their use Ac service during their 
employment in Govt, service, Ac compensation for 
loss or damage thereby occasioned, to be arranged 
by mutual agreement, or, failing agreement, by the 
award of the Admlty. Transport Arbn. Board. 
No terms were agreed upon, nor was any charter- 
party signed, although the Admlty. sent to the 
owners charterparty T. 99, under which the ship- 
owners were to be liable for marine risks Ac the 


Admlty. for war risks. One of the steamers was 
totally lost, & the other steamer was damaged on 
the voyage, as the owners alleged, through not 
being properly loaded. The owners of both 
steamers claimed compensation from the Admlty., 
alleging that the loss of Ac damage to the steamers 
were due to war risks. The Admlty. alleged ithat 
the loss Ac damage were due to marine risks, for 
which the shipowners were responsible. By con- 
sent, the disputes were referred to three arbitrators, 
to be nominated by the President of the Admlty. 
Transport Arbn. Board, under r. 6 of the rules 
governing the constitution of that Board. 1 In 
one case there was a written submission, &, in 
the other case, correspondence which amounted to 
a submission. Rule 0 provided that “ The 
President may direct that any claim coming before 
the Board may be heard & disposed of by a tribunal 
consisting of the President or Vice-President 
sitting with two arbitrators selected by the Presi- 
dent from the panel, Ac that the award of any two 
members of such tribunal shall be final Ac con- 
clusive, Ac shall not be subject to appeal or review.” 
The President nominated two arbitrators to sit 
with the Vice-President, in order to deal with each 
case, but lie did not direct that the award of any 
two members of the tribunal should be final & 
conclusive. The shipowners, in each case, asked 
the arbitrators, under the Act of 1889, s. 19, to 
state a case for the opinion of the Bigh Ct., but 
the arbitrators refused to do so, unless ordered by 
the ct. : — Held : (1) the provision in r. 6 that the 
award of the arbitrators should be final Ac con- 
clusive, did not apply, as the President had not 
so directed ; (2) even if the President had so 

directed, the arbitrators could still be ordered by 
the ct., under the sect., to state a special case for 
the opinion of the ct., upon questions of law 
arising in the reference. — Lobitos Oilfields, Ltd., 
v. Admiralty Comes., Crown S.S. Co. v. Ad- 
miralty Comrs. (1917), 80 L. J. K. B. 1444 ; 117 
L. T. 28 ; 33 T. L. R. 472 ; 14 Asp. M. L. C. 97. 

1051. Grounds for refusal.] — A. Ac Co. 

entered into a contract for the purchase, from 
B. At Co., of 300 tons of Penang tapioca flour, 
upon the terms of the rules of the General Produce 
Brokers’ Assocn., of London. In these rules 
provision was made for arbn. in all cases of dispute. 
The award of the arbitrators or umpire was to 
l>e final, subject to an appeal to the council of 
appeal. Clause 4 of the rules provided : “ When- 
ever it may be admitted by the seller, or decided 
by arbn., that the seller has failed to fulfil the terms 
ot this contract, the buyer shall ‘ close * by invoic- 
ing back the produce to the seller at once at a 
price Ac weight to be fixed by arbn., which price 
shall not be less than 2 per cent. Ac not more than 
10 per cent, over the estimated market value of 
the shipment contracted for on the day upon 
which default occurs, the difference to be due, in 
cash, in fourteen days ; no discount.” B. Ac Co. 
declared their inability to perform the contract 
Ac to give delivery thereunder, as the Penang 
sellers had tendered to them flour that was un- 
satisfactory, Ac an arbn. was demanded. Mean- 
time the price fell ; arbitrators Ac umpire were 
appointed, Ac an award was made, awarding to 
B. Ac Co., notwithstanding their default, the 
difference between the contract price of 8a. 9 d, 
per cwt. Ac 7a. 9 d., the price fixed by the umpire. 
A. Ac Co. having appealed to the council of appeal : 

Held : the council of appeal ought not to be 
directed to state a case upon the point whether 
damages could be awarded in favour of a defaulting 
seller, to be paid by a buyer who had committed 
no breach of the contract . — Re Gray, Laurier & 
Co. Ac Boustead Ac Co. (1892), 8 T. L. R. 703 : 30 
Sol. Jo. 000. 



Part III. — The Hearing. 


1052* Appeal from order to state case — Judicature 
(Procedure) Act, 1824 ( c. 16 )— Practice & procedure.] 

—An appeal will not lie direct to the Ct. of Appeal 
against an order of a judge at chambers directing 
an arbitrator to state a case pending an arbn., the 
matter not being one of practice & procedure 
within s. 1 (4) of the above Act. — Re Frere & 
Staveley Taylor & Co. &> North Shore Mill 
Co., Ltd., [1005] 1 K. B. 366 ; 74 L. J. K. B. 208 ; 
02 L. T. 104 ; 53 W. B. 242 ; 21 T. L. B. 188 ; 49 
Sol. Jo. 221, C. A. 

Annotation .-—Consd. Miller, Gibb v. Smith & Tyrer. [1916] 

1053. Costs.] — Except so far as there may be 
power, under the Act of 1889, s. 20, to impose 
terms as to costs on making an order for the state- 
ment of a special case, the ct. has no power to 
make an order as to the costs of a special case 
under s. 19. — lie Knight & Tabernacle Per- 
manent Building Society, [1892] 2 Q. B. 613 ; 
02 L. J. Q. B. 33 ; 07 L. T. 403 ; 57 ,T. 1\ 229 ; 
41 W. B. 35 ; 8 T. L. B. 783 ; 4 B. 07, C. A. 

Annotation s : — Consd. British Westinghouso Electric & 
Manufacturing Co. v. Underground Electric Rys. Co. of 
London, [1912] A. C. 673, H. L. Reid. Re Gough & Liver- 
pool Corpn. (1892), 36 Sol. Jo. 270, G. A. ; May v. Mills 
(1914), 30 T. L. R. 287. Mentd. Re Kirkleatham L. B. Sc 
Stockton & Mlddlesborough Water Board, (18931 1 Q. B. 
375, C. A. ; He Holland S.S. Co., National S.S. Co. 8c 
Bristol Steam Navigation Co. (1906), 23 T. L. R. 59, 
C. A. ; Shrewsbury v. Shrewsbury (1907), 23 T. L. It. 224, 
C. A. ; Sidney v. N. E. Rv. Co., 11916] 2 K. B. 760 ; 
Mambi e Saccharine Co. r. Corn products Co. (1918), 24 
Com. Cas. 89. 

1054. Appeal from opinion of court on case — 
Interlocutory order.] — The decision of the High Ct., 
upon a special case stated for its opinion by an 
arbitrator, who is thereupon to make his award, is 
an “ interlocutory order ” within B. S. C., Ord. 58, 
r. 15, & an appeal from the decision must be 
brought within twenty-one days. — Collins v. 
Paddington Vestry (1*880), 5 Q. B. D. 308 ,• 49 
L. J. Q. B. 204 ; 42 L. T. 573 ; 28 W. B. 588, 
C. A. 

Annotations : — Distd. Sliubrook v. Tufnell (1882), 9 Q. B. I). 
621 , C. A. The first clauRe of the headnote is too wide. The 
ct. did not decide the general proposition there laid down, 
but only held that where the decision of the ct. on the 
point submitted to it could not in any event necessitate 
the entering of final judgment for either party, the decision 
was interlocutory (Jebhkl, M.R.). Consd. Cusack v. 
L. & N. W. Ry. Co., [1891J 1 Q. B. 347, C. A. ; Re Coles Sc 
Ravonshoar, [1907] 1 K. B. 1, C. A. Refd. Re Tippett, 
Ex p. Tippett (1885), 2 Morr. 229, C. A. ; Bradshaw t?. 
Warlow (1886), 54 L. T. 438, C. A. Mentd. Carter t?. Stubbs 
(1880), 43 L.T. 746, C. A. : Kettlewell v. Wateon (1883), 
52 L. J. Ch. 818, C. A. ; R. v. Worcester County Court 
Judge (1886), 54 L. T. 876 ; Brown v. Dorse (1886), 34 
W. R. 776 ; It. r. Kettle (1886), 17 Q. B. D. 761 ; Isaacs 
v. Salbstein, [1916] 2 K. B. 139, C. A. 

1055. Final order.] — An arbitrator, under 
an order of reference, slated a case for the opinion 
of the ct., which provided that, if the opinion of the 
ct. should be one way, the case was to be referred 
back to the arbitrator, if the other way, judg- 
ment was to be entered for deft, with costs. A 
Divisional Ct. decided in favour of pltfs., & 
referred the case back to the arbitrator. Deft, 
appealed : — Held : (1 ) an appeal could be brought 
from the order; (2) it was a final order, & 
the appeal must be entered in the general <fc not 
in the interlocutory list. — Shuurook v. Tufnell 
(1882), 9 Q. B. D. 021 ; 40 L. T. 749 ; 30 W. R. 
740, C. A. 

Annotations : — Folld. Bozson v. Altrincham U. C., [19031 1 
K. B. 547, C. A. Consd. Isaacs v. Salbstein, 119161 2 K. B. 
139, C. A. 

1056. No appeal — Jurisdiction consultative 

only — Arbitrator not functus officio.] — No appeal 


lies from the decision of the Div. Ct. on a special* 
case, stated by an arbitrator under the Act of 
1889, s. 19, for the purpose of obtaining the 
opinion of the ct. for his guidance, the jurisdic- 
tion of the High Ct. under that sect, being con- 
sultative only. — Re Knight & Tabernacle Per- 
manent Benefit Building Society, [1892] 2 
Q. B. 013; 02 L. J. Q. B. 33 ; 07 L. T. 403 ; 57 
J. P. 229 ; 41 W. R. 35 ; 8 T. L. R. 783 ; 4 R. 07, 
C. A. 

Annotations : — Consd. British Wcstinghouso Electric 8c 
Manufacturing Co, r. Underground Electric Rys. Co. of 
London, [19121 A. C. 673, H. L. Reid. Re Gough & 
Liverpool Corpn. (1892), 36 Sol. Jo. 270, C. A. ; May v. 
Mills (1914), 30 T. L. R. 287 ; Mambro Saccharine Co. r. 
Corn Products Co. (1918', 24 Com. Cas. 89. Mentd. Re 
Kirkleatham L. B. & Stockton & Mlddlesborough Water 
Board, [1893] 1 Q. B. 375, C. A.; Re Holland S.S. Co., 
National S.S. Co., Sc BriRtol Steam Navigation Co. (1906). 
23 T. L. li. 59, C. A. ; Shrewsbury v. Shrewsbury (1907). 
23 T. L. R. 224, C. A. ; Sidney v. N. E. Ry, Co., [1916] 2 
K. B. 760. 

1057. *.] — Arbitrators stated 
a special case, in which the question for the opinion 
of the ct. was thus stak'd : “ Whether our con- 
struction of the contracts upon the two points 
above stated is correct. If both points are cor- 
rectly decided, this our award is to stand. If 
either or both points is, or are, wrongly decided, 
the matter is to be remitted to us to give effect to 
the true construction of the contract in our interim 
& final awards. The costs of the special case are 
referred to the ct.” : — Held : the special case was 
stated under the Act of 1889, s. 19, & not under 
s. 7, & an appeal would not lie to the Ct. of Appeal 
from the decision of the High Ct. — Re Holland 
S.S. Co. & Bristol Steam Navigation Co. (1900), 
95 L. T. 709 ; 23 T. L. B. 59 ; 51 Sol. Jo. 05, C. A. 

1058. .] — No appeal lies 

from the decision of the High Ct. upon a special 
case stated by an arbitrator, with regard to a 
question of law arising in the course of the refer- 
ence, under the Act of 1889, s. 19. — Shrewsbury 
v. Shrewsbury (1907), 23 T. L. R. 224, C. A. 

1059. Where erroneous award can be 

set aside.] — Although the opinion of the High Ct. 
upon a special case stated by an arbitrator under 
the Act of 1889, with regard to a question of law 
arising in the pourse of the reference, cannot be 
the subject of an appeal, yet, if that opinion is 
erroneous, an award expressed to be founded on 
that opinion can be set aside as containing an error 
of law apparent on the face of the award. — 
British Westinghouse Electric & Manu- 
facturing Co. v. Underground Electric Rys, 
Co. of London, [1912] A. C. 073 ; 81 L. J. K. B. 
1132 ; 107 L. T. 325 ; 50 Sol. Jo. 734, H. L. 

Annotation: — Refd. Be King & Duveen, [1913] 2 K. B. 32. 

1060. Arbitrator bound to follow opinion of court.) 

— An arbitrator, who has stak'd a case for the 
opinion of the ct., is entitled, if not bound, to follow 
that opinion. — Pearson & Son v. Great Western 
By. Co. (undated), cited [1912] 3 K. B. at p. 130. 


Sub-sect. 2. — Statement of Award in form: of 

Special Case. 

See Arbitration Act, 1889, s. 7 (6). 

A, Power to state Award in form of Special Case . 

1061. Common Law Procedure Act, 1854, s. 5 — 
Lands Clauses Consolidation Act, 1845 (c. 18).] — 

The umpire in an arbn. under the above Act of 

not been entered, error could not be 
brought. — Mills v. King (1864), 14 
C. V. 223 ; 3 E. & A. 120. — CAN. 


1056 i. Appeal from opinion of court j to state any special facts for the ct. 
on case — No appeal .] — On a reference at The arbitrator having stated a case, the 
Nisi Prius the order required the arbi* ct. made a rule thereon: — Held: no 
Irator, at the request of either party, 1 appeal would lie, & as judgment had 
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Sect. 3. — Special case : Sub-sect, 2, A. B. C. D. E . 

&F .] 

1845, in which each party had appointed an 
-arbitrator, made his award in the form of a special 
case for the opinion of a superior ct. : — Held: he 
had the power to state a case, the appointment of 
an arbitrator being, by the terms of s. 25, a sub- 
mission to arbn. on the part of the party by whom 
same was made, A the arbn. being an arbn. by 
consent within C\ L. P. Act, 1854, s. 5. — Rhodes v. 
Airedale Drainage Comrs. (1870), 1 C. P. D. 
402 ; 45 L. J. Q. B. 861 ; 35 L. T. 46 ; 24 W. R. 
1053 ; 3 Char. Pr. Cas. 433, C. A. 

Annotations : — Apld. Tie Didder & North Staffordshire By. 
Co. (1878), 4 Q. 13. I). 412, C\ A. ; lie Carpenter & Bristol 
Corpn. (1907), 71 J. P. 417, C. A. Refd. Warburton v. 
Haslingden L. B. (1879), 48 L. .J. Q. B. 451 ; Bexley L. B. 
v. West Kent Main Sewerage Board (1882), 9 Q. B. D. 
518 ; Knowles v. Bolton Corpn. (1900), 09 L. J. Q. B. 481, 
C. A. 

1062. Special Act — Insurance company. ] — 

Defts. special Act provided for the reference to 
arbn. of any question arising on any of their con- 
tracts of insurance, A that the “ submission to 
any such arbn. ” might be made a rule of ct. : — 
Held : the umpire in a inference under the Act had 
power to state a special case for the opinion of the 
ct. under C. L. P. Act, 1854, s. 5. — Isitt v. Railway 
Passengers Assurance Co. (1889), 22 Q. B. D. 
A0 4 ; 58 L. J. Q. B. 191 ; 00 L. T. 297 ; 37 W. R. 
477. 

Annotations : — Mentd. Tie Etherington Sc Lancashire Sc York- 
shire Accident Insoe., (1909] 1 K. 13. 591, C. A. ; Ystrad- 
owen Colliery Co. v. Griffiths, [1909] 2 K. B. 583, C. A. 

1063. Local Act — Local Government Board.] 

— By West Kent Main Sewerage Act, 1875 
(c. clxiii.), s. 93, it was enacted that, if any differ- 
ence should arise respecting any assessment of a 
main sewer rate, or any determination of the 
Sewerage Board, or any controversy or other 
matter under the Act, same should be referred for 
decision to the Local Govt. Board, whose decision 
thereon A respecting the costs of the reference 
should be final & binding. A dispute having arisen 
between the Sewerage Board A a Local Board, 
respecting a claim made by the Local Board 
against the Sewerage Board for compensation for 
damage done to the highways, etc., of the district, 
the disputants, w r ith the consent of the Local Govt. 
Board, stated a case for the opinion of the ct. : — 
Held : it was not competent to them to do so, 
the Local Govt. Board being, by the above sect., 
constituted the tribunal, whose decision on the 
matter w~as to be final A binding, A this not being 
a submission to arbn. within O. L. P. Act, 1854, 
s. 5. — Bexley Local Board v. West Kent Main 
Sewerage Board (1882), 9 Q. B. D. 518 ; 51 
L. J. Q. B. 456 ; 47 L. T. 192 ; 46 J. P. 519 ; 31 
W. R. 119. 

Annotations : — Distd. Lobitos Oilfields v. Admiralty Comrs., 
Crown 8.S. Co. v. Admiralty Cornrs. (1917), 80 L. J. K. B. 
1444. Refd. Tie Kent County Council Sc Sand irate h. 1L, 
[1895] 2 y. B. 43. 

B. Effect of Refusal to State Award in Form of 
Special Case. See Part IV., Sects. 16, Sub- 
sect. 2, 17, Sub-sect. 2, post. 

C. Form of Award. 

1064. Certificate of arbitrator.] — Where by an 
order of reference a verdict was taken for pltf., 
subject to the award of an arbitrator, to inquire A 
determine certain specific matters pointed out in 
the order of reference, A to the opinion of the (It. 
of King’s Bench upon a special case, A that the 
arbitrator should have further power to certify 
any other fact which, in his judgment, should 
appear necessary to be stated to the ct. in a special 
case, in order to raise A decide the issues in the 
cause ; — Held : (1) it must be taken to have been 


the meaning of the order of reference that the facts 
found by the arbitrator should be those on which, 
in a special case, the ct. were to decide ; (2) the 
certificate of the arbitrator was in substance the 
special case, A it should be set down in the special 
paper as the special case to be argued. — Botfield 
v. Dixon (1836), 6 L. J. K. B. 33. 

1065. Facts must be found.] — An arbitrator to 
whom a cause w r as referred, with liberty, if he 
should think fit, to report specially to the ct., set 
out in his award a long statement of the evidence, 
leaving the ct. to draw inferences of fact : — Held : 
this was not a due exercise by the arbitrator of the 
authority intrusted to him. — Jephson v. Howkins 
(1841), 2 Man. A G. 366 ; 2 Scott, N. R. 605 ; 133 
E. R. 787. 

1066. Finality.] — The ct. having referred to 

a barrister, w’ho was empowered to direct “ that a 
nonsuit or a verdict for pltf. or defts. should be 
entered, as he should think proper,” A who was, 
at the request of either party, to state any point 
of law upon the face of his award for the opinion 
of the ct. : — Held : (1) it was not incumbent on 
the arbitrator to decide finally as to the amount of 
damages to be recovered, A to direct how the judg- 
ment should be entered up ; (2) having by his 
award disposed of all the issues joined on the 
record, A assessed damages separately in respect 
of each subject-matter of complaint in the declara- 
tion, A having referred to the ct. the question as 
to the right of pltf. to recover damages in respect 
of some of the grievances stated in the declaration 
at the request of defts., A at the request of pltf. 
the question as to the validity of custom A the 
allegations in the second plea, A as to pith’s right 
to judgment- non obstante veredicto on the second 
plea, should the issue thereon be found for defts., 
he had properly discharged his duty, A he w r as not 
bound definitely to determine as to the validity 
of the custom. — Bradbee v. London Corpn. 
(Governors of Christ’s Hospital) (1842), 4 Man. 
A G. 73 4 ; 2 Dowl. N. S. 164 5 Scott, N. R. 79 

1 1 L. J. C. P. 209 ; 134 E. R. 294. 

Annotation : — Mentd. 1L t\ Longton Gas Co. (1860), 29 L. J. 
M. C. 118. 

1067. Affirmatively, not alternatively.] — A 

special case, stated by an arbit rator upon an appeal 
against an assessment to poor rates, set out two 
alternative modes, neither contrary to law, for 
ascertaining the value of the tenements assessed : — 
Held: (1) the arbitrator must find the facts 
affirmatively, A not in the alternative ; (2) the 
case must be remitted to be restated. — North A 
South Western Junction Ry. Co. v. Brentford 
Union Assessment Committee (1888), 13 App. 
Cas. 592 ; 58 L. J. M. C. 95 ; 60 L. T. 274, H. L. 

Annotations : — Mentd. Kawfc London Ry. Joint Com. v. 
Greenwich & St. Olave’R Uniona & St. Matthew, Bethnal 
Green (1902), Hyde V & Ivoimtam's Hat. App. 59 ; Kant. 
London Hy. Joint, Com. v. Bermondsey & Greenwich 
Assmt. Com. (1907), 5 L. G. li. 922; G. C. Ry. Co. v. 
Banbury, H 907 J J K. 13. 717, O. A.; London United 
Tramways v, Brentford Union Assmt. Coni. (1907), 96 
L. T. 528, C. A. ; G. C. Hy. Co. v. Banbury Union Assmt. 
Coni., Sheffield Union Assmt. Com. v. G. C. Ry. Co. (1908), 
100 L. T. 89, H. L. ; L. & N. W. Ry. Co. v. Thrapston 
Union (1912), 10 L. G. R. 1067 ; East London Joint Com. 
r. Greenwich Union Assmt. Coin., Same r. Bermondsey 
Assmt. Com., Same r. Stepney Coin., [1913] 1 K. B. 612, 
C. A. ; G. W. & Mot. Ry. Cos. v. Kensington AsRint. 
Coin., G. W. & Met. Ry. Cos. r. Hammersmith Assmt. 
Com., 11916] 1 A. C. 23, H. L. 

1068. Findings of fact binding.] — In an arbn., in 
which damages were claimed in respect of inter- 
ference with the light enjoyed by pltfs., the umpire 
found as a fact that there remained sufficient- light 
to pltfs.’ premises for all purposes of ordinary user. 
On a special case stated by the umpire in his award ; 
— Held : so far as the question was one of fact, A 
not matter of law r , the ct. could not interfere with 
the umpire’s finding. — Ambler A Fawcett v. 
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Gordon, ri905] 1 K. B. 417 ; 74 L. J. K. B. 185 ; 
02 L. T. 90 ; 21 T. L. K. 205. 

Annotation: — Mentd. Higgins v. Betts, [1905] 2 Oh. 210. 

D. Hearing of Special Case . 

1069. Case under Bankruptcy Act, 1883 (c. 52) — 
Hearing evidence.] — In a special case under the 
above Act, the ct. heard evidence on one of the 
points in dispute. — Re Wilson, Ex p. Hastings 
(Lord) (1893), 62 L. J. Q. B. 628 ; 10 Morr. 219 ; 

5 R. 455. 

Annotatiofis : — Mentd. lie Howells, Ex p. Mandleberg, 
[1895] 1 Q. B. 844 ; Rochester v. Lc Fanu, 1190(53 2 Ch. 
513. 

1070. Burden of proof on party disputing award.] 

— When a rule to set aside an award is made into 
a special case, the counsel who objects to the award 
ought to begin A have the reply. — Dippins v. 
Anglesea (Marquis) (1834), 2 I)owl. 647. 

1071. .] — Where an arbitrator gives an 

award in favour of claimants in the arbn., subject 
to the opinion of the ct. on a special case, on the 
argument of the case, the burden is on resps. to 
the arbn. who dispute the award, A it is for their 
counsel to open the case. — Cavallotti v . Car- 
ruthehs & Co. (1916), 33 T. L. It. 101. 

E . Costs. 

1072. Jurisdiction of court over costs.] — A dispute 
between pltfs. & defts. was referred to an arbi- 
trator, the costs of the award not being submitted 
to him. The arbitrator having made an award, 
by which he stated a special case for the decision 
of the ct. : — Held : on the hearing of the special 
case the ct. had jurisdiction to order the costs to be 
paid, & the costs of the healing should follow the 
event. — Portishead Warehouse Co. v. Bristol 
A Portishead Pier A Ry. Co., [1887] W. N. 75. 

1073. Lands Clauses Consolidation Act, 1845 
(c. 18) — Effect of Act of 1889 — Costs incident to 
arbitration.] — The costs of a special case stated by 
an arbitrator, under Waterworks Clauses Act, 1847 
(c. 17), are costs incidental to the arbn. within 
s. 34 of the above Act of 1845, A are costs over 
which the Ct. of Appeal has no jurisdiction. — Re 
Holliday A Wakefield Corpn. (1888), 20 
Q. B. D. 699 ; 57 L. ,T. Q. B. 620 ; 59 L. T. 248 ; 
52 J. P. 611, C. A. 

Annotations :— Consd. lie Gonty & M. S. K: L. By. Co., 
[189(51 2 Q. B. 439, C. A. lie Holliday d* Wakefield Corpn, 
came before t HIh ct. before t lie Act of 1889 was in force ; that 
case is no longer applicable, for that Act. has repealed 
<J, L. P. Act, 1854, h. 5, under which it was decided, & has 
given the ets. a discretion as to costs (Lone Eshkk, M.R.). 
Mentd. lie Gerard & L. & N. W. By. Co., [1895] 1 Q. B. 459, 
C. A. ; G. E. Ry. Co. v. L. C. C. (190(5), 51 Sol. Jo. 132 ; 
Fletcher r. Birkenhead Corpn., [190(51 1 K. B. (505 ; Man- 
chester Corpn. r. New Moss Colliery, [19061 2 Ch. 564, 
C. A. ; lie Eden & Joiccy & N. E. Ry. Co. (190(5), 71 J. P. 
91, C. A. 

1074. -.] — The fact that an arbi- 
trator, in an arbn. under the above Act of 1845, 
could not have stated a special case for the opinion 
of the ct. before the passing of the Act of 1889, 
does not prevent the costs of such a special case 
from being “ incident to ” the arbn. within s. 34 
of the earlier Act. Such costs are not in the dis- 
cretion of the arbitrator, under Sched. 1 (i.) of 
the Act of 1889, but must be borne by the pro- 
moters, unless the sum awarded is equal to, or less 
than, that offered by them. — Sidney v. North 
Eastern Ry. Co., [1916] 2 K. B. 760 ; 86 L. J. 
K. B. 142 ; 116 L. T. 444 ; 61 Sol. Jo. 28. 

1075. Act of 1889, s. 20 — Jurisdiction of Court of 
Appeal.]— The Ct. of Appeal has power, under the 
above Act, to deal with the costs of an appeal on 
an award stated in the form of a special case for 
the opinion of the ct . — Re Gonty A Manchester, 
Sheffield & Lincolnshire Ry. Co., [1896] 


2 Q. B. 439 ; 65 L. J. Q. B. 625 ; 75 L. T. 239 ; 
45 W. R. 83 ; 12 T. L. R. 620 ; 40 Sol. Jo. 715, 
C. A. 

Annotations : — Mentd. Gale. Ry. Co. v. Turcan, [1898J A. CL 
256, H. L. ; Stretford U. D. C. v. Manchester, South 
Junction & Altrincham Ry. (1903), 1 L. G. R. 683, C. A. ; 
G. E. Ry. Co. v. L. C. C. (190(5), 51 Sol. Jo. 132 ; S. E. Ry. 
Co. v. Associated Portland Cement Manufacturers, [1910]' 

1 Ch. 12, C. A. ; G. C. Ry. Co. v. Balby with Hexthorpo 
U. O., A.-G. v. G. C. Ry. Co., [1912] 2 Oh. 110. 

1076. Reserved for arbitrator.] — On the 

hearing of a special case stated by an arbitrator, 
the costs do not follow the result of the judgment* 
since, by s. 20 of the above Act, the question of 
costs in special cases is specially reserved for the 
arbitrator. — Great Eastern Ry. Co. v. London 
County Council (1906), 51 Sol. Jo. 132. 

1077. In discretion of court— Case should 

not Interfere.] — An award in the form of a special 
case, after stating the facts A the question to bo 
submitted for the opinion of the ct., A dealing with 
the costs of the arbn. A award A special case, 
provided that the costs of the argument of the 
special case should be paid by the buyers or the 
sellers, according as the question submitted should 
be answered by the ct. m the affirmative or the 
negative : — Held : the arbitrators ought not to 
interfere with the discretion of the ct. in reference 
to the costs of the argument of the special case. — 
Karberg (Arnold) A Co. v, Blythe, Green* 
Jourdain A Co., Schneider (Theodor) A Co. 
v. Burgett A Newsam, [1915] 2 K. B. 379 ; 84 
L. J. K. B. 1673 ; 113 L. T. 185 ; 31 T. L. R. 351 ; 
21 Com. Cas. 1 ; affd [1916] 1 K. B. 495, C. A. 

Annotations : — Mentd. Weis v. Credit Colonial et Com- 
mercial (1915), 114 L. T. 168; Produce Brokers Co. v. 
Olympia Oil & Cake Co., [1917 1 1 K. B. 320, C, A. ; Mambrer 
Saccharine Co. v. Corn Products Co. (1918), 24 Com. Cas. 
89 ; Produce Brokers t\ Weis (1918), 87 L. J. K. B. 472. 

F. Appeal. 

1078. Common Law Procedure Act, 1854 — Could 
not bring error.] — Held : where an action was 
referred by order of Nisi Priua to an arbitrator, 
who, at the request of the parties, stated his award 
as to part in the form of a special case for the 
opinion of one of the superior cts., as provided for 
by s. 5 of the above Act, A judgment was entered 
according to the' opinion of the ct., such judgment 
was not one upon which, as provided for by s. 32, 
proceedings in error could be had. — Gumm v . 
Fowler (1860), 2 E. A E. 890 ; 29 L. J. Q. B. 189 ; 
2 L. T. 282 ; 6 Jur. N. S. 1093 ; 8 W. R. 436 ; 121 
E. R. 332. 

Annotations: — Folld. Courtauld v. Legh (1869). L. R. 4 
Exch. 187 ; Jones v. Victoria Graving Dock Co. (1877). 
2 Q. B. D. 314, C. A. 

1079. .} — An arbitrator, to whom a 

cause was referred, was required by the order of 
reference to state a case for the opinion of the Ct. 
of Exch. at the request of either party ; he stated 
a case, which was heard A decided by the ct. : — 
Held : this decision was not a judgment on which 
error could be brought. — Courtauld v. Legh 
(1869), L. R. 1 Exch. 187 ; 38 L. J. Ex. 124 ; 20 
L. T. 496. 

Annotation : — Refd. lie Bidder & North Staffordshire Ry. 
Co. (1878), 4 Q. lb D. 412, C. A. 

1080. Agreement not to appeal.] — By an 

order of reference made by consent, & before the 
coming into operation of the Jud. Acts, it was 
ordered that neither pltfs. nor defts. should bring 
any writ of error against each other concerning the 
matters referred. The arbitrator made an award 
dependent on the opinion of the ct., upon a special 
case stated by him. The ct. gave judgment for 
pltfs. Defts. appealed : — Held : no appeal could 
be brought. — Jones v. Victoria Graving Dock 



462 


Arbitration. 


JSect. 3. — Special case: Sub-sect . 2, F. Part IV . 
Sects. 1 tfr 2.] 

€o., Ltd. (1877), 2 Q. B. D. 314 ; 30 L. T. 347 ; 
J25 W. R. 501, C. A. 

Annotations : — Mentd. Re Great Northern Balt & Chemical 
Works, Ex p. Fenwick (1891), 36 .Sol. Jo. 42 ; Evans v . 
IToaro, [1892] 1 Q. B- 593; lie Queensland Land & Coal 
Co., Davis v. Martin (1894), 1 Mans. 355 ; Griffiths (John) 
Cycle Corpn. v. Humber, [18991 2 Q. B. 414, C. A. ; Daniels 
v. Trefusis, [1914] 1 Ch. 788. 

1081. Judicature Act, 1873 (c. 66), s. 19 — Appeal 
lies to Court of Appeal.] — The Ct. of Appeal has 
jurisdiction to entertain an appeal from the 
decision of the High Ct. of Justice upon a special 
case, stated by an umpire appointed under Lands 
Clauses Consolidation Act, 1845 (c. 18), to assess 
the compensation for lands taken for the purposes 
of an undertaking or injured by the execution of 
the works thereof . — lie Bidder & North Staf- 
fordshire Ry. Co. (1878), 4 Q. B. D. 412 ; 48 L. J. 
*Q. B. 248 ; 40 L. T. 801 ; 27 W. R. 540, C. A. 

Annotations : — Mentd. Joicey (J.) r. N. K. Ry. Co., [1907] 
1 K. B. 402, C. A. ; Rugby Portland Cement Co. v. 
L. A N. W. Ry. Co., [1908] 1 K. B. 925. 

1082. Act of 1889, s. 19 — Appeal lies to Court of 
Appeal — Arbitration under local Act.] — In an 

.arbn. under a local Act, the arbitrator made his 
award in the form of a special case for the opinion 
of the ct. It was contended on appeal from the 
Q. B. Div. that no appeal lay, as the order of 
the arbitrator to state a special case must have 
been under the above sect. : — Held : an appeal 
Jay . — Re Kirkleatham Local Board & Stockton 


& Middlesborough Water Board* [1893] 1 Q. B. 
375 ; 62 L. J. Q. B. 180 ; 67 L. T. 811 ; 57 J. P. 
421 ; 4 R. 394, C. A. ; affd., on another point, sub 
nom . Stockton & Middlesbrough Water 
Board v. Kirkleatham Local Board, [1893] 
A. C. 444, H. L. 

Annotations : — Consd. He Montgomery, Jones & Liobenthal 
(1898), 78 L. T. 400, C. A. ; He Holland S.S. Co. & Bristol 
Steam Navigation Co. (1906), 95 L. T. 769, C. A. Mentd* 
Edinburgh Street Tram. Co. v. Edinburgh Corpn., [1894] 
A. C. 456, H. L. ; Re L. C. C. & London Street Tram. Co., 
[1894] 2 Q. B. 189, C. A. ; .Re Dudley, Stourbridge Sc 
District Electric Traction Co. & Dudley Corpn. (1906), 70 
J. P. 502 ; Dudley, Stourbridge Sc District Electric 
Traction Co. v. Dudley Corpn. (1907), 96 L. T. 340, C. A. ; 
Dudley Corpn. v. Dudley, Stourbridge Sc District Electric 
Traction Co. (1907), 97 L. T. 556, H. L. ; Re Wolslanton 
United U. D. C. & Burslora Corpn. (1907), 72 J. P. 28 ; 
Hamilton Gas Co. r. Hamilton Corpn., [1910] A. C. 300, 
P. O. ; Perth Gas Co. v. Perth Corpn., [1911] A. C. 566, 
P. C. 

1083. Appeal from Divisional Court — Inter- 
locutory order.] — Where, in an arbn. held under 
a submission to arbn. contained in an agreement, 
the arbitrator made his award in the form of 
a special case, but a Divisional Ct. subsequently 
made an order setting the award aside, on the 
ground of misconduct on the part of the arbitrator : 
— Held : the order so made was an interlocutory, 
& not a final, order. — lie Oroasdf.ll & Cammell, 
Laird & Co., Ltd., [1906] 2 K. B. 569 ; 75 L. J. 
K. B. 769; 95 L. T. 441 ; 54 W. R. 020; 22 
T. L. R. 759 ; 50 Sol. Jo. 082. C. A. 

Annotation : — Mentd. Re Jerome, [1907] 2 Ch. 145, C. A. 

See, also, Nos. 1054, 1055, ante. 


Part IV. 


Sect. 1.— IN GENERAL. 

1084. General requisites of award.] — To every 
award are five things incident — matter of con- 
troversy, submission, parties to the submission, 
arbitrators & the delivery of the award. — Browne 
r. Meverell (1561), 2 Dyer, 216b ; 73 E. R. 478. 

Annotations: — Reid. Middleton v. Weeks (1607), Cro. Jac. 

200 ; Berry v. Perry (1615), 3 BulHt. 62. Mentd. Sallows 

v. Girling (1611), Cro. Jac. 277 ; Lee v. Elkins (1701), 12 

Mod. Rep. 585. 

1085. Nature of award.] — An award, in its 
nature, is the determination of a third person, who 
is to judge of disputes existing between two others 
or more, who submit to the judgment of such third 
person giving him power to decide, & the duty 
incumbent on the parties to obey his decision 
arises from the contract of submission (Richard- 
son, J.). — Winter v. White (1819), 1 Brod. <fc 
Bing. 350 ; 3 Moore, C. P. 674 ; 129 E. R. 758. 

Annotation : — Mentd. Rees v. Waters (1847), 16 M, & W. 263. 

PART IV. SECT. 2. 

a. Submission to seven directors — 

Award by them two strangers .] — 

Pursuer was appointed to wind up the 
affairs of deft, bank, & agreed to leave 
hiH remuneration ** to be settled by the 
present directors.*’ The directors were 
seven in number. The shareholders 
appointed the directors to report on 
the accounts, & named two gentlemen 
to assist them. The directors, having 
advised with the two named persons, 
fixed the remuneration at £1,000 ; 
pursuer repudiated the award Sc raised 
an action. Tho ct. refused to sustain 
the award. — M’C ullocii v. Southern 
Bank of Scotland (1853), 1 W. R. 

374, — SCOT. 

b. Submission to five — Award by 
four — Fifth withdrawing. ] — Five arbi- 
trators came to a decision, Sc made, 


The Award. 

1086. -.] — An award is the decision of one 

having a limited authority to determine those 
matters submitted to him by the part ies or by a 
stat. & no other (Blackburn, J.). — Buccleucii 
(Duke) v. Metropolitan Board of Works (1870), 
L. R. 5 Exch. 221 ; 39 L. J. Ex'. 130 ; 23 L. T. 
255 ; revsd. on other grounds (1872), L. R. 5 H. L. 
418, H. L. 


Sect. 2. — BY WHOM IT MUST BE MADE. 

Necessity for arbitrators being present & acting 
together during hearing.] —See Nos. 842 — 852, ante . 
1087. Award by arbitrators & third party.]— 

Arbitrators cannot make their arbitrament in the 
names of themselves & of a third person to whom 
no submission was made. — A non. (1468), Y. B., 8 
Edvv. 4, to. 1, pi. 1 ; Jenk. 128 ; 145 E. It. 90. 


dated, & signed a rough draft of their 
award ; deft, then withdrew from the 
submission ; a fair copy was made, 
bearing the same date as that of the 
rough draft, but signed by only four 
arbitrators : — H eld : the award was 
complete at the date of the rough 
draft. Sc its validity was not affected 
by the subsequent occurrences. — K ula 
NaGARUSBANAM V. ICl LASKHIlACIIALAM 
(1863), 1 Mad. 178.— IND. 

c. Death of one before re- 

hearing.] — Matters in dispute were 
referred to the arbn. of five persons, of 
whom four made their award, subse- 
quently granting an application for re- 
hearing. Before the matter was re- 
heard, one of the four died, Sc an order 
striking off the application was made by 
two of the surviving arbitrators : — 
Ueld : the award was not a valid Sc 


final award. — B oonjad Mathoor r. 
Nathoo Buahoo (1877), L L. li. 3 Calc. 


375 ; 

d. 


1 C. L. R. 455 — IND. 


Award signed by two — 

Purporting to be made by all. ] — Three 
out of five arbitrators were not present 
at the time the award was made & did 
not rign, although it purported to have 
boon signed by ail of them : — Held : 
misconduct on the part of the arbitra- 
tors within Civil Procedure Code, 
s. 521. — Ram Narain Roy v. Baij 
Nath Malla (1901), I. L. R. 29 Calc. 
36.— IND. 


e. Auxird by three.] — Parties 

agreed to refer disputes to five persons, 
Sc did not agree to accept the decision of 
any less numbor. Three only of the 
arbitrators nominated were proceeding 
with the arbn., Sc one had declined to 
act. The ct. roleased attachments at 
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1088. Submission to four or any three — Award by 
three.] — A submission to the arbn. of four persons, 
bo as the award be made at such a time by the 
four, or by any three of them, creates a divided 
authority, & an award by any three of them is 
.good. — Berry (Barrey, Berrie) v. Penring 
(Perin, Perry, Perrie) (1610), 3 Bulst. 62 ; 
Moore, K. B. 849 ; 1 Boll. Rep. 375 ; Oro. Jac. 
399 ; 81 E. R. 54. 

Annotation s : — Reid. Winter v. White (1819), 3 Moore, C. P. 
674. Mentd. Ellotson v. Cummins (1740), 2 Sira. 1144. 

1089. Award purporting to be by four- 
Signed by three only.] — Where an agreement of 
reference provides that the aw r ard shall be made by 
four persons, or any three of them, & the award 
purports to be the award of the four, but is exe- 
cuted by three of them only, it is void. — Thomas v. 
Harrop (1823), 1 Sim. & St. 524 ; 57 K. R. 207. 

Annotation : — Dbtd. White v. Sharp (1844), 1 Dow. & L. 
1030. 


1090. Submission to four or two — Award by two.] 

— Debt upon a bond to perform an award. After 
nullum fecere arbitrium pleaded, pltf. set forth 
that they submitted to the award of four, so that 
they made it by Nov. 16, & signified it under the 
hands & seals of two of them, & then alleged the 
award under two of their seals, to which deft, 
demurred, conceiving the award to be void, because 
the submission was to four. The ct. gave judg- 
ment for pltf. — Hill v. Langley (1670), 1 Vent. 
50 ; 86 E. R. 36. 

1091. Submission to four or any three or two — 
Award by two.] — On a submission to four, so as 
any three or two make an award under hands & 
seals, an award by two is good. — Hallows v. 
Girling (1611), Cro. Jac. 277 ; 79 E. R. 238. 

Annotations: — Apld. Berry v. Penring (1016). Cro. Jac. 
399. Mentd. Wilkinson v. Page (1842), 1 Hare, 276. 

1092. Submission to three or any two — Award 
by two — Award altered after being agreed to by 


the instance of the three arbitrators, 
who proposed to authorise pltffl. to 
collect the debts : — Held : the act of 
the three arbitrators which led to the 
issue of the order could not l>e sup- 
ported, & the order was ultra vires, & 
void. — Parmkhhak Dat v. Hari Naik, 
7 N. W. 357.— IND. 

f. .] — Where the parties 

Agreed to refer a suit to arbn., but no 
provision waw made that a decision by 
the majority of arbitrators should he 
binding, Sc two of live arbitrators with- 
drew : — Held : a decision by the 
majority was invalid. — G c/iiutatilaita 
«. N abasing appa (1883), 1. L. R. 7 
Mad. 174.— IND. 

g. Or any three — Two acting 

as pleaders not signing award .] — A 
case waH referred to five persons with a 
proviso that, in the event of two being 
absent, the arbn. should be continued 
by the other three. Two of the arbi- 
trators named were the pleaders on 
either side, A with the consent of the 
parties ceased to act as arbitrators, but 
argued the matter before the other 
arbitrators: — Held: the award made 
.by the three arbitrators named was 
valid. — Debkndra Nath Shaw v. 
Aubuoy Churn Bauch i (1883), I. L. R. 
9 Calc. 905 ; 12 C. L. It. 525.— IND. 

1092 i. Submission to three or any t 
Award by two. I -A decree -arbitral signed 
by two of three arbiters, in a ease whore 
tho submission provides for an award 
by any two of them, in case of their 
differing ill opinion, is good. — M cCal- 
lum v. Robertson (1825), 4 8h. (Ct. of 
8ess. ) 06. — SCOT. 

1092 ii. Other not present <d 

signing. 1 — Where the submission gives 
authority to any two of three arbitrators 
to make an award, the presence of the 
t hree at the time tho award is signed 
is not necessary. — Purdy v. Bur- 
bridge (1850), 2 Thom. 150.— CAN. 

1092 iii. — Necessity for notice 

to third. 1 — Where a cause is referred to 
three arbitrators, whose award, or that 
of any two of whom, is to be Una], two 
of these cannot proceed to make un 
award without giving notice to the 
third. — Raymond v. Luke (1830), Bor. 
1205), 110 — CAN. 

1092 iv. No notice git'en.]- 

Under a submission to three, the award 
to be by any two, the award was drawn 
up as though to bo executed by the 
throe, but was executed by two only ; 
no final meeting was had of all three, 
nor notice given to the one who did not 
sign it, until some days after : — Held : 
the award was invalid. — Martin v. 
Kurgan (1859), 2 1\ R. 370.— CAN. 

1092 v. Notice given .] — The 

submission empowered three arbi- 
trators, or any two of them, to make an 
award. Tho three arbitrators sat & 
read all the evidence, & adjourned to 


meet at n., but tho award was exe- 
cuted by two in the absence of the 
third, who did not attend the meeting 
of which he had notices & at which the 
award was signed : — Held : the award 
was duly made. Qu. : as to tho power 
of the two arbitrators to make the award 
in the absence of the third. — C urklman 
r. McMullen (1885), 6 It. & G. 138 ; 
0 C. L. T. 450.— CAN. 

1092 vi. .] — A fire loss 

was referred to L. & C., & a third 
person to bo appointed by them, an 
award by any two of them to be binding. 
L. & C. appointed M. third arbitrator. 
L. &. M. agreed on an amount, but C. 
said he would not sign such award, Sc 
an appointment was then made for the 
next day, C. being present, to meet & 
sign it. The award was accordingly 
made on the following day by L. & M., 
C. not attending : — Held : C.’s absence 
formed no objection. — He Hubbard & 
Union Fire Insurance Co. (1879), 41 
U. C. R. 391.— CAN. 

1092 vii. Consent of 

parties.] — A reference under British 
Columbia Arbn. Act authorised two out 
of three arbitrators to make an award. 
After notice of the final meeting the 
third arbitrator failed to attend, but no 
objections were raised on account of his 
absence by the parties who appeared 
at the time appointed. The other two 
arbitrators made the award : — Held : 
in the circumstances the arbitrators 
present had jurisdiction to decide 
whether or no the award should be 
made by them in the third arbitrator’s 
absence. — D oberer r. Megaw (1903), 
34 8. C. R. 125.— CAN. 

1092 viii. A ward altered 

V'ithout consent of or sufficient notice to 
third.] — A reference was to two, with 
power to appoint a third, the award to be 
made by any two. The arbitrators met, 
& two of them determined tho award 
in a particular way ‘.-—Held : the award 
must he set aside. — He McDonald Sc 
Presant (1858), 10 U. C. It. 84. — CAN. 

h. Submission to three — Award 
must Ite unanimous.] — Where a submis- 
sion to arbn. provides that tho award 
thereunder shall be made by three 
arbitrators, the award to be valid must 
be made by the three unanimously. — 
He O’Connor & Fielder (1894), 25 
O. R. 508— CAN. 

k. Majority award invalid .] — 

Where a submission is referred to three 
arbitrators, an award cannot be made 
by the majority unloss tho submission 
plainly so provides. — M abhie v. Camp- 
BKLLFORI), LAKE ERIE & WESTERN ItY. 
Co. (1914), 26 O. W. K. 180, 421 ; 6 
O. W. N. 161, 457.— CAN. 

l. Third arbitrator distin- 

guished from umpire .] — A submission 

| was to 8, Sc N., & such third person 
as “ the arbitrators ” should appoint, 


“ so that the arbitrators or um- 
pire ” make his or their award, etc. 
Before entering upon their duties, 8. 
Sc N. appointed E. as third arbitrator, 
& tho award was executed by 8. Sc E. 
only, but professed, in the body of it, 
to he the award of the three : — Held : 
(1) E. was a third arbitrator, not an 
umpire ; (2) the word “ umpire,” in the 
submission, must be rejected os sur- 

{ jlusage ; (3) the award was invalid, not 
laving been made by ail three arbi- 
trators. — Willson v. York (1881), 46 
U. C. R. 289.— CAN. 

m. Award by two .] — An award 

by two of three arbitrators is sufficient. - — 
Meiklkjoilv v. Young (1811), 1 R. do 
L. 510.— CAN. 

n. With consent of 

parties.] — If two of the arbitrators award 
by consent in the absence of tho third 
arbitrator, neither of the litigants can 
object afterwards. — He McCluny & 
MORTLF.Y (1860), 6 U. C. L. J. 92. — 
CAN. 

p. Third not finally con- 

sulted. | --Three arbitrators. C., D., 

M., having discussed all matters referred, 
separated, unable to agree, M. expressing 
his dissent as final. The attorney for 
one party wrote to l)., requesting that 
the amounts on the different heads 
might appear on the face of the award, 
etc:. C. & D. considered this communi- 
cation, Sc determined to disregard it, 
but no notice was given to M., Sc an 
award was made by C. & 1)., without 
further consulting him in any wav : — 
Held : the award should be set aside. — 
He Toronto City & Leak (1864), 23 
U. C. R. 223.— CAN. 

Third not consulted .] — 
A submission was to three arbitrators. 
Tho award was signed by two with- 
out consulting the third : — Held : the 
award was bad. — K elly v. MacDonald 
(1877), 2 P. E. I. 173.— CAN. 

r. - Third dissenting .] — 

A reference was before three arbi- 
trators. Sc the award was oxecuted by 
two of tho three only. It appeared that 
a rough sketch of the award was drawn 
up Sc agreed to Sc signed by two, but 
dissented from by the third, Sc on the 
following day the formal award waa 
drawn up Sc signed by the two, without 
reference to the dissenting arbitra- 
tor .—Held : the award was invalid. — 
Anglin v. Nickle (1879), 30 C. P. 72. — 
CAN. 

s. Third withdrawing .] — 

An award was mado by tw'o arbitrators 
aftor tho other (the arbitrator appointed 
by dofts.) had withdrawn, at defts.’ re- 
quest, after all tho evidence on either side 
had been heard, having been duly notified 
of their intention to make an award : — 
Held : under Railway Act, C. 8. C. 
(c. 66), s. 11, tho two arbitrators had 
power to proceed as they did. — W iddkr 
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Sect. 2.- -By whom it must he made. 1 

third.] — A reference was to three arbitrators, or 
any two of them. They met on Jan. 19, when one 
of them declared he could not meet anv more, 
an award being signed, but not sealed & stamped, 
on that date. The other two, without further 
notice to the first, met again on Jan. 22, & made 
alterations in the award, which was then delivered : 
— Held : the award was good. — Burtlkt v. Smith 
(1734), 2 Bam. K. B. 412 ; 94 E. It. 587. 

1093. Third having notice of meetings.] 

— When a cause is referred to three persons, if 
they or any two of them are empowered to make 
an award, an award made by two of them is good, 
if the third had notice of the meetings, etc., but 
if he had no such notice, then such an award is 
bad. — Balling v. Matchett (1740), Willes, 215 ; 
125 E. It. 1138. 

1094. Ignoring suggestions of third.] — 

A dispute was referred to the decision of three 
arbitrators, or any two of them. A proposed 
award was shown at a meeting of the three, to 
which one of them objected, A he, after a dis- 
cussion, declared that, if the* other two would 
not alter their view, they must make the award 
by themselves, & he would not join in it. After- 
wards a draft, different from that of the proposed 
aw T ard, was sent by mistake to the last -mentioned 
arbitrator, by the other two ; & he returned it 
with comments A objections. The two others 
subsequently made an award corresponding with 
that originally proposed, without again submitting 
it to the third arbitrator. The cl. set the award 
aside . — Be Erring (Perking) A Keymek (1835), 
3 Ad. A El. 245 ; 1 Har. A W. 285 ; 1 1 1 E. R. 
400. 

1095. Without consulting third.] — 

Upon a reference to three arbitrators, or any two 
of them, an award made by two, in the absence of, 
A without finally consulting, the third, cannot be 
supported . — Be Beck A Jackson (1857), 1 C. B. 
N. S. 095 ; 140 E. It. 280. 

1096. Award by one — Executed by second at 

different place & date.] — A submission was made 
to A., a barrister, A B. A two merchants, or 
any two of them, A after evidence had been given 
on each side, A. A B. agreed to make their award 
in favour of pltfs. for a certain sum, subject to the 
decision of A. upon a point of law. To this award 
C. did not altogether agree, but he agreed to the 
point of law being left to A., A the latter, without 
any further communication with either B. or C., 
decided the point of law for pltfs,, A drew up the 
award in their favour for the sum which had been 
mentioned, A, after signing it at Birmingham, sent 
it to London to be executed by whichever of the 
other arbitrators agreed with him, where it was 
executed on the following day by B. The ct. sot 


the award aside. If A. A B., having finally agreed 
on the terms of the award when they last met, 
had affixed their signatures thereto at different 
places A times : — Qu. : whether the award could 
have been objected to on that ground. — Little v . 
Newton (1841), 2 Man. A (L 351 *, 9 Bowl. 437 : 
2 Scott, N. H. 509 ; 10 L. J. C. P. 88 ; 5 Jur. 246 ; 
133 E. R, 781. 

Annotations : — Consd. Hare r. Flcay (1851), 11 C. 13. 472 ; 

Wude v. Dowiing (1854). 4 E. & 13. 44 ; Whitmore v. 

Smith (I860), 5 H. A N. 824. Refd. ./ones v. Ives (I860), 

10 C. 13. 420 ; He Beck & Jackson (1857), 1 C. 13. N. S. 

095. Mentd. He Hopper (1867), 80 L. J. Q. B. 07. 

1097. Award purporting to be made by 

three — Signed by two only.] — A cause A all matters 
in difference having been referred to three arbi- 
trators, with power to any two of them to make 
their award, an award made A signed by two, 
the third having refused to concur, stated that it 
was made by the three. An action having been 
brought on this award, A an issue raised on the 
averment in the declaration that the two arbitra- 
tors duly made their award : — Held : the averment 
was supported, A the award was good. — White v. 
Sharp (1844), 12 M. A W. 712; 1 Bow. A L. 

1030 ; 13 L. .1. Ex. 215 ; 8 Jur. 344 ; 152 K. R. 
1385. 

1098. Submission to one or three — Three ap- 
pointed — Award by two.] — Where a matter in 
dispute is referred to the decision of three arbitra- 
tors, all three must concur in the making of the 
award ; an award made by two of them only is 
bad. 

An agreement to refer disputes to arbn. provided 
for a reference to “ the decision of one or of three 
disinterested arbitrators as mutually agreed,” A 
that, if three arbitrators were appointed, one 
should be nominated by each of the parties, A 
the third by the two so nominated. Three arbi- 
trators having been duly nominated A having 
entered upon the reference, two of them made an 
award from which the third dissented : — Held : 
the award was invalid. — United Kingdom 
Mutual 8.8. Assurance Assocn. v. Houston, 
[1896] 1 Q. B. 567 ; 65 L. J. Q. B. 184 ; l Com. 
Cas. 357. 

1099. Submission to two or, failing agreement, to 

three or any two — Award by original two without 
concurrence of third.] — Where, under a submission 
of reference, the cause was referred to two, A, if 
they could not agree, then to a third, conjointly 
with them, A, if the three could not agree, then the 
award was to be made by any two of them : — 
Held : an award, made bv the two arbitrators 
after they had called in the assistance of the 
umpire, which was not submitted to the umpire, 
was bad. — Be Allen A Peering (1835), 5 Nev. A 
M. K. B. 374 4 L. J. K. B. 199. 


r. Buffalo & Lake Huron By. Co. 
(1865), 24 U. C. R. 222.— CAN. 

t. .1 — Where the 

conduct of one of three arbitrator* 
amount h to a definite withdrawal, the 
others, if competent under the deed of 
submission, may make their award in hit? 
absence. — McKellar v. White (1800), 
1 N. Z. Jur. 1.— N.Z. 

u. .1 — A co. resisted 

an award on the ground that their 
arbitrator withdrew from the arbn. after 
the amount had been agreed upon by 
the other two arbitrators : — Held : the 
co. could not object to the award on the 
ground that their arbitrator had not 
been asked to sign it. — Moore v. 
Central Ontario Ry. Co. (1883), 2 
O. R. 647.— CAN. 

w. .1 — On an arbn. 

one of the arbitrators said he could not 
concur in the sum agreed upon, & with- 
drew. The other two then signed the 


award in the presence of each other : — 
Held : after reviewing the authorities, 
the aw r ard was valid at common law. — 
Freeman r. Ontario & Quebec Ry. 
Co. (1884), 6 O. R. 413.— CAN. 

x . Third failing to attend 

at signing — No notice. I — Held: where 
the co.'s arbitrator had not been notified 
pursuant ' to the stat. of time & place 
appointed for signing awards between 
the co. & land owners, such awardB 
were invalid by ( ’. S. C. (c. 66), s. 11 (11 ). 
— Norvell v. Canada Southern Ry. 
Co. (1884), 9 A. R. 310.— CAN. 

y. After notice 

given.] — After the evidence in a reference 
to three arbitrators was closed the arbi- 
trators discussed their award generally, 
agreed upon it, but not finally, & 
adjourned to a subsequent day to put 
their decision in writing. On that day 
one of the arbitrators did not attend 
the meeting, & the other two arbitrators 
made an award differing from the one 


generally agreed upon by all three arbi- 
trators: — Held : the award of the two 
arbitrators was not invalidated W’hero 
the third arbitrator, having a notice 
of a final meeting, voluntarily absented 
himself from it. — (Ilenny v. Eglington 
Land Co., Ltd. (1801), 17 V. L. R. 
076.— AUS. 

z. Suggestion ig- 

nored.] — Although a third arbitrator 
has previously suggested some further 
audit of accounts already examined, it 
is not necessarily misconduct for the 
other two to make an award in his 
absence. — D oberer v. Megaw (1903), 
10 B. C. R. 48 : 34 8. C. R. 125.— 
CAN. 

a. Award by four.] — An award 

w T as held invalid, because it purported 
to be the award of four persons, whereas 
the order of reference was addressed 
only to three. — P hiran r. Bahakan, 
7 N. \V. 367.— IND. 
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1100. Submission to two— Award by one.] — An 

award by one of two referees is bad, unless there is 
distinct evidence of a submission thereto by all the 
parties to thp reference. — Marry at v. Broderick 
(1837), 2 M. & W. 389 ; Murp. & H. 96 ; 6 L. J. Ex. 
113 ; 1 Jur. 242 ; 150 E. R. 799. 

1101. Award by umpire — Arbitrators also sign- 
ing.] — If arbitrators join with an umpire in his deed 
of umpirage, it is only surplusage, & stands good. — 
Soulsby v . Hodgson (1764), 1 Wm. Bl. 463 ; 96 
E. R. 268. 

Annotation :■ -Apld. Bates v. Cooke (1829), 9 B. & C. 407. 

1102. -.] — Submission “ so that the 
arbitrators should make their award before or on 
June 21, but, if no award should be made before 
or on that day, then ” an umpire to be chosen & 
the umpirage made before June 28. The arbitra- 
tors met, but did not make an award, nor choose 
an umpire, before or on June 21, but they appointed 
an umpire before June 28, & the umpire & arbi- 
trators made a joint award before June 28 : — 
Held : the award was good, for the joining of the 
arbitrators in the award did not vitiate it, any more 
than the joining of a stranger would vitiate it. — 
Beck v. Sargent (1812), 4 Taunt. 232 ; 128 E. R. 
318. 

Award in name of arbitrators.} 

A declaration on an award made under a sub- 
mission to the award of two persons, & authorising 
the appointment of an umpire by them, if they 
should disagree, after stating the choice of an 
umpire, alleged that the arbitrators & umpire made 
the award : — Held : taking the whole together, it 
was substantially an allegation that the umpire 
made the award. 

The award, after reciting that A. & C. had been 
appointed arbitrators, & that they had appointed 
E. umpire, proceeded, “ We, the arbitrators, do 
award, etc., & was signed by the two arbit rators 
& the umpire : — Held : the latter by signing the 
award adopted the language as his. — Bates v. 
Cooke (1829), 9 B.&C. 407 ; 109 E. R. 151. 


1104. Appointed by arbitrators without au- 
thority — Acquiescence of parties.] — Held: An 
award was good though made by an umpire, the 
arbitrators having no authority to appoint one, 
the parties having attended him & made no objec- 
tion. — M atson v. Trower (1824), Ry. & M. 17. 

Annotations : — Distd. Lock v. Vulliamy (1833), 6 B. & Ad. 

COO. Consd. Re Flews (1845), 14 L. J. Q. B. 139. 

1105. & one arbitrator — Without con* 
suiting other.] — A rule to set aside an award, on 
the ground that the umpire & one referee had made 
their award without reference to the other, was 
made absolute. — Hinton v. Mead (1855), 24 
L. J. Ex. 140 ; 24 L. T. O. S. 222 ; 1 Jur. N. S. 46 ; 

3 W. R. 161 ; 3 C. L. R. 325. 

1106. Submission to arbitrators & umpire — 
Award by umpire only.]— A deed of submission 
authorising arbitrators to appoint an umpire in, 
or to concur with them in considering & determin- 
ing the matters referred, does not bind the parties 
to an award made by that umpire alone. — B eddall 
v. Page (1827), 5 L. J. O. S. K. B. 101. 

1107. Award by arbitrators only.}— A cause 

was referred to two arbitrators, & such third person 
as they should nominate as au umpire, <fe the 
parties agreed to perform the award made by the 
two & their umpire. The award having been 
made by two only, the ct. refused to grant an 
attachment for non-performance of it. — Hether- 
ington (Heatiierington) v. Robinson (1839), 

4 M. & W. 608 ; 7 Dowl. 192 ; 8 L. J. Ex. 148 ; 
150 E. R. 1504. 

1108. Submission to several arbitrators — All must 
be present & agree.] — Where there are several 
arbitrators they must all agree in the award, for 
though the greater part make an award, yet if one 
is absent the award is void, because the absent 
person being made a judge, it may be intended 
that if he had been present he might have been 
able to bring the arbitrators to his opinion, if he 
differed from them. — Sowton v. Spry (1673), Oas. 
temp. Finch, 87 ; 23 E. R. 

action to enforce an award : — Held : the 
award was invalid, being signed only by 
one of two arbitrators named 8c a third 
party as oversman, who had no written 
appointment in his favour. — Frederick 
Maitland & Cunningham (1865), 3 
Mocph. (Ct. of Seas.) 1009.— SCOT. 

1105 ii. Other refusing to 

attend.] — An award made by one of the* 
arbitrators & the umpire in the absence 
of the second arbitrator, who declined to 
attend : — Held : not a valid award. — 
Busunt Rai v. Gridharee Singh 
(1868), 3 Agra, 93.— IND. 

1106 i. Submission to arbitrators db 
umpire — Award by umpire only .] — 
Where the ct. appointed two arbitrators 
& an umpire, & referred a case to them 
for decision : — Held : an award by the 
umpire alone, tho arbitrators being 
unable to decide, was valid. — K upu 
Rau v. Venkatarmayyar (1881), 

I. L. R. 4 Mad. 311.— IND. 

1106 ii. Award by umpire db one 

arbitrator.] — Whoro a submission pro- 
vided, not for two arbitrators, &, In the 
ovent of their disagreement, an umpire, 
but for an award by themselves & such 
other person as they might appoint, 

S. such other person only considered 
the case in the absence of the parties & 
hoard evidence from the notes of the 
original arbitrators & givo a decision 
with one of them, the other dissent- 
ing : — Held : such decision was bad. — 
0*Biukn v. Thomas (1852), 3 Nfid. 

L. R. 301.— —NFTjD. 

11 08 i. Submission to several arbitrators 
— All must be present <£? agree.] — Three 
surveyors met & agreed upon the start- 
ing point of a licence & did not then 
determine the correctness of its line, 
but referred to the Crown Land Dep&rt- 

BH 


1100 i. Submission to two — Partial dis- 
agreement.] —A partial disagreement of 
two arbitrators doos not nullify their 
award as a wholo. — Panaoolah v. 
Tumeezoodeen (1864), 2 W. R. 32. — 
IND. 

1100 ii. their nominee — 

Award by original two only.] — Where a 
submission is to two, & Buch third person 
as they shall choose before proceeding, 
an award by tho two only, the third not 
having acted, is bad. — Sloan v. Halden 
(1857), 14 U. C. R. 495.— CAN. 

1100 iii. -.]— Where 

two named arbitrators were to appoint a 
third & award to be made by any two 
of them, a plea which averred that the 
award had not been mado by the arbi- 
trators “ in the condition mentioned " : — 
Held : bad. — Finklk v. Arnold (1848), 
6 U. C. R. 168.— CAN. 

1100 iv. Award by nominee 

alone.] — An agreement nominated arbi- 
trators, & provided that in case of any 
disagreement between them, they should 
have power to choose an umpire, whoso 
decision should be final between them. 
The arbitrators, having differed, called 
in an umpire, & he mado an award : — 
Held : the umpiro acted within scope of 
his authority, tho meaning of the 'nib- 
mission being that the final decision 
should be his, not that of the arbitrators. 
— Greened. Bracken (1851), 2 1. C. L. R. 
176.— IR. 

1101 1. Award by umpire — & arbi- 
trators — Umpire to act only if arbitrators 
failed to make award.] — Where a sub- 
mission was to abide the award of two 
arbitrators if made by a certain day, 
but if they failed to make an award, 
then to abide by an umpirage to be 
made on the same day : — Held : an 

J. — VOL. II. 


award would bo valid made by the two 
arbitrators, although tho umpiro joined 
with them. — Ferguson v. Munro 
(1845), 2 Kerr. 660.— CAN. 

1 1 01 ii. Umpire only to act on 

i disagreement.] — The fact that an umpire 
i joined in an award with tho arbitrators 
! when they had not disagreed does not 
! vitiate the award. — Ritchie v. Snow- 
ball (1887), 26 N. B. R. 258. — CAN. 

1101 iii. -.1— Parties 

entered Into a submission by which 
thev referred questions to arbitrators 
mutually chosen, 8c, in case of their 
differing In opinion, to on oversman to 
be named by the arbiters. The award 
bore to bo the award of 8c signed by the 
arbiters & oversman : — Held : ex facie 
tho award was invalid in respect that it 
bore to bo tho award of a tribunal to 
which the parties had not agreed to 
submit their disputes, & it was incom- 

S etent by parol evidence to prove that 
lie oversman had never acted & that 
the award was the award of tho arbiters 
only. — D avidson d. Logan, [1908] 
S. C. 350.— SCOT. 

1101 iv. Submission to two 

with liberty to appoint umpire. ] — Bond of 
submission of an action 8c other matters 
to two arbitrators with liberty to 
appoint an umpiro. Plea that the 
arbitrators before entering on tho arbn. 
appointed an umpire, who with the 
arbitrators made on award : — Held : 
bad, for, if the award could be sup- 
ported at all. It could only be as the 
award of the two arbitrators, & should 
have been so set out In accordance with 
the submission. — Roddy v. Lester 
(1855), 14 U. C. R. 259.— CAN. 

1105 i* one arbitrator — Um- 

pire's appointment invalid .] — In an 
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Sect. 2 . — By whom it must be made , Sects. 3, 

1109. Must act together.] — An award ought 

to be signed by all the arbitrators in the presence 
of each other. The ct., however, refused to set 
aside an award on motion, because it was signed by 
the several arbitrators at different times & places, 
but intimated that they should not enforce it by 
attachment or rule. — Stalworth (Stallworth) v. 
Inns (1844), 13 M. & W. 406 ; 2 Dow. & L. 423 ; 
14 L. J. Ex. 81 ; 9 Jur. 285 ; 153 E. R. 194. 

Annotations : — Consd. Wado v. DowliDg (1854), 4 E. & B. 
44 ; Lord v. Lord (1855), 5 E. & B. 404. Apld. Re Book 
& Jackson (1857), 1 C. B. N. S. 695 ; Consd. Parr v. 
Winteringham (1859), 5 Jur. N. S. 787. Reid. Peterson 
v. Ayro (1854), 14 C. B. 665 ; Re Hopper, Barningham & 
Wrightson (1867), L. R. 2 Q. B. 367. 

1110. .] — A case was referred to the 
arbn. of three persons, the award to bo that “ of 
the arbitrators or any two of them.” The award 
was signed by one of the arbitrators in Ijondon, 
& afterwards sent to another arbitrator at Bristol, 
who signed it there : — Held : the arbitrators 
should together have executed the award, & their 
not having done so rendered the award invalid. — 
Wade v. Dowling (1854), 4 E. & B. 44 ; 23 
L. J. Q. B. 302 ; 23 L. T. O. S. 187 ; 18 Jur. 728 ; 
2 W. R. 567 ; 2 0. L. R. 1042 ; 119 E. R. 18. 

Annotations : — Consd. Wrightson v. Hopper (1867), 15 L. T. 
560. Mentd. May v. Mills (1914), 30 T. L. R. 287. 

1111. -.] — Semble : an award is invalid 
if both the arbitrators do not sign it at the same 
time. — Eads v. Williams (1864), 4 De G. M. & G. 
074 ; 3 Eq. Rep. 244 ; 24 L. J. Oh. 531 ; 24 
Ii. T. O. S. 102 ; 1 Jur. N. S. 193 ; 3 W. R. 98 ; 
43 E. R. 671, L.C. 

Annotations : — Consd. Levy v. Stogdon, [18981 1 Ch. 478. 
Mentd. Whitmoro v. Smith (1860), 5 H. & N. 824 ; Barclay 


v. Messenger (1874), 43 L. J. Ch. 449 ; Bottomley 
Ambler (1877), 38 L. T. 545, 0. A. 

1112. -•] — Where a matter is referred to 
the award of three arbitrators, or any two of them, 
the two who execute the award must do so at the 
same time & place, & in the presence of each other, 
otherwise it is not what the parties stipulated for, 
viz. the joint judgment of the two. — Feterson v, 
Aybe (1855), 15 0. B. 724 ; 24 L. T. O. S. 200 ; 
139 E. R. 010. 

Annotation Distd. Re Hopper (1867), 36 L. J. Q. B. 97. 

1113. -.] — When an award has been 
executed by one of several arbitrators at a different 
time & place from the others, or when any similar 
error has occurred, involving no misconduct in 
the arbitrators or substantial injustice to the 
parties, the award will not be set aside, but will be 
sent back to the same arbitrators to be re-executed 
or corrected. — Anning v. Hartley (1858), 27 
L. J. Ex. 145. 


Sect. 3.—1*rHEN TO BE MADE. 

Time limit within which award must be made, 
see Part II., Sect. 2, ante. 

Enlargement of time, see Part II., Sect. 4, ante . 


Sect. 4.— HOW IT MUST BE MADE. 

1114. Award to be delivered under hands & 
seals — Award sealed but not signed.] — A sub- 
mission to arbn. provided that the award should 
be delivered under the “ hands & seals ” of the 


ment for Jnformation ; they did not 
meot. thereafter but signed a paper 
at different times : — Held : their deci- 
sion was not binding as an award. — 
Ritchie v. Snowball (1887), 26 N. 
B. It. 258. — CAN. 

1 1 08 ii. A ll must execute award. 1 — 

Where several arbitrators are appointed, 
8c the parties do not agree to be bound 
by the act of the majority, the award, 
in order to be valid & binding, must 
be executed by all the arbitrators. — 
SURUJEKT NARAIN SINGH r. GOUREK 
Pehshah Narain Singh (1867), 7 

W. R. 260.— IND. 

1108 iii. .1 — An award not 

signed by all the arbitrators is illegal, 
unless there has been an agreement 
to abide by the decision of the majority, 
or that the voice of the umpire should 
prevail. — N em Roy v. Bhabut Roy 
(1874), 22 W. R. 129.— IND. 

1108 iv. Majority award in- 

valid .) — Where the terms of submission 
givo no authority for the majority of 
the arbitrators to mako the award, it 
should be made by the whole of the 
arbitrators. An award made by the 
majority only would not be valid. — 
J unglee Ram v. Ram Heet Sauoy 
(1873), 19 W. R. 47.— IND. 

1108 v. Except where 

provision, for majority award.}-— Where 
the majority of the arbitrators have the 
right to make an award, the absence of 
the dissentient arbitrator at the time 
the award was signed is not a ground of 
nullity. — Mills v. Atlantic &. North- 
West Ry. Co. (1888), 4 M. L. R. 302.— 
CAN. 

1109 i. Must act together,] — Throe 

arbitrators on the close of the evidence 
agreed on their finding, & a minute 
thereof was made but not Bigned, & it 
was understood that nothing further 
was to be done but have a formal award 
drawn up 8c executed. Next day the 
award was drawn up & executed by two 


of the arbitrators in the presence of each 
other, but in the absence of the third 
arbitrator, who two days afterwards 
executed it in the presence of one of the 
other arbitrators : — Held : the award 
was invalid. — N ott v. Nott (1884), 5 
O. R. 283.— CAN. 

1109 il. One arbitrator dis- 

senting after agreement. ] — An award was 
agreed upon between the arbitrators, & 
afterwards one of them having taken a 
new view of the case dissented, & the 
others after discussing, by letter, the 
dissenting arbitrator’s views made 8c 
published the award as formerly agreed 
upon : — Held : a correspondence in such 
case woh insufficient notwithstanding the 
dissenting arbitrator did not object to 
that method. — Jekyll v. Wade (1860), 
8 Gr. 363.— CAN. 

1109 iii. Formal award 

signed separately.] — Arbitrators having 
signed a memorandum of their judg- 
ment at the same timo & place, may 
execute a formal award separately 8c at 
different times, but within the time 
allowed.— Williams v. Squair (1853), 
10 U. C. R. 24.— CAN. 


1109 iv. .3 — By fl. 516 

of the Code all the arbitrators must agree 
to the terms of the award, but there is 
no provision of law requiring them to 
sign it in the presence of each other. — 
Muthukutti Nayakan v. Acha Naya- 

kan (1894), I. L. R. 18 Mad. 22.— IND. 

¥ 


1109 v. 


-.] — An award 


should bo signed by arbitrators in the 
presence of each other. The parties are 
entitled to the judgment of each arbi- 
trator & that judgment should be ex- 
pressed when the arbitrators are all 
together. But the reducing of the judg- 
ment to writing 8c the signatures need 
not be done while they remain together. 

An award had been settled by all the 
arbitrators before it was signed by two. 
8c the witness to their signatures took ii 
next day to the third arbitrator, who 
signed it. The award was upheld. — 


v. Reid (1852), 1 P. R. 247.- 

CAN. 

1109 vi. Award signed by 

dissenting arbitrator after filing.] — Two 
out of three arbitrators agreed in 
making an award, hut the third did not 
agree, 8c the award was filed In the ct. 
of first instance without the signature 
of the dissentient arbitrator, who, how- 
ever, subsequently camo into ct. Sc 
signed it. The ct. thereupon made a 
decree in accordance with the award : — 
Held : (l)arter the award had been filed 
in ct. it was not open to the dissentient 
arbitrator to como in & sign the award, 
nor had tho ct. any power to allow him 
to sign it : (2) the award was invalid & 
illegal. — Ramesh Chandra Dhar v. 
Karunamoyi Dutt (1906), I. L. R. 33 
Calc. 498.— IND. 

1109 vii. Three separate 

awards issued.] — On a reference under 
Arbn. Act, tho arbitrators, being unable 
to agree, drew up 8c rendered three 
separate awards. Two of the arbitrators 
agreed in their findings ; — Held : tho 
arbitrators having acted separatim in 
making their award, an objection to a 
finding so made was fatal. — McLeod v. 
Hope 8c Parmer (1908), 14 B. O. R. 56 ; 
9 W. L. R. 315.— CAN. 

PART IV. SECT. 4. 

b. Need not be in duplicate.] — An 
award need not be made in duplicate. — 
Re Oulton & Allen (1885), 25 N. B. R. 
19.— CAN. 

c. Award to be under seal — Award 
not under seal.] — A submission provided 
that the award should be made under 
seal : — Held : an award not under seal 
constituted no bar to a suit in equity. — 
Murphy v. Keller (1851), 2 I. Ch. R. 
417 ; 3 Ir. Jur. 187. — IR. 

d. R. S. O., 1877 ( c . 174), s. 383— 
Written statement not filed .] — The omis- 
sion of the written statement required 
by the above Aot to be put in by arbi- 
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arbitrators. They delivered an award sealed* but 
not signed : — Held : good* as sealing presupposed 
their signing, & in former times the seating of 
deeds was sufficient without signing. — T haibe 
(Thayer) v . Thaibe (Thayer) (1620), Palm. 109, 
112 ; 81 E. R. 1002, 1003. 

1116. .3- — If a submission to arbn. pro- 

vide “ that tho award be in writing under hand & 
seal,” the pleading such award under seal only is 
bad. — C olumbel v . Columbel (1676), 2 Mod. Rep. 
77 ; 86 E. R. 951. 

1116. Award to be written, signed & sealed — 
Award written & sealed but not signed.] — The 

award of S. was to be written, signed & sealed by 
him. It was written & sealed by him, but not 
signed : — Held : good. — Bradshaw v. Walker 
(1620), Palm. 97 ; 81 E. R. 996. 

1117. Award to be by writing or by word — Parol 
award by one of three arbitrators.] — If a matter in 
dispute is submitted to the arbn. of three persons, 
who are to make the arbitrament by writing or by 
word, & the three arbitrators agree on their award 
& one pronounce it, & the others agree to it, this 
is not a good award, & three persons cannot make 
an award by word of mouth, Ibecause it cannot be 
jointly pronounced, but it ought to be in writing. — 
Lawson’s Case (1633), Clay. 17. 

1118. Award to be written or parol before two 
witnesses — Award made by parol not in presence of 
witnesses.] — Where there was a submission to 
the award of an umpire 4 , the award to be written, 
or parol before two witnesses, & pltf. averred that 
the umpire had made an award by word of mouth, 
but did not aver that it was in the presence of 
two witnesses, deft, had judgment. — Wilson v. 
Constable (1698), 1 Lut. 536 ; 125 E. R. 282. 

1119. Award to be in writing under hand.] — 
Where a submission is “so that the award be in 
writing under the hand of the arbitrator,” it must 
be shown in pleading that the award is under hand, 
as well as in writing. — Everard v. Paterson 
(1816), 6 Taunt. 625 ; 2 Marsh, 304 ; 128 E. R. 
1178, Ex. Ch. 

Annotations: — Consd. Buchanan v. Kinningr (1851), 2 L. M. 

6c P. 52G, Ex. Ch. Refd. Wright v. Goddard (1838), 3 

Nov. & P. K. B. 361 ; Howard v. Gosset (1845), 10 Q. B. 

359. 


1120. Award to be under hand & seal — Award 
under hand only.] — Where, by the terms of the 
submission, an award is to be made under the hand 
& seal of the arbitrator, & an award is made under 
his hand only, the ct. will not grant an attachment 
for contempt ; but neither will the ct. set aside tho 
award. — Anon. (1826), 5 L. J. O. S. K. B. 16. 

1121. Award to be in writing indented— Award 
not indented.] — On a motion for an attachment for 
non-performance of an award, it was objected that 
the arbitrators had not pursued their authority, 
bocause the submission confined the award to be 
made in writing indented, & the award produced 
was not indented : — Held : the objection wan 
immaterial, & an attachment should go. — Gatliffb 
v. Dunn (1738), Barnes, 55 ; 94 E. R. 804. 

1122. Parol award.] — Debt does not lie against 
an exor. upon an award by parol made in tho time 
of testator. — Hampton v. Boyer (1597), Cro. Eliz. 
557 ; 78 E. R. 802. 

Annotation : — Refd. Freeman v. Bernard (1696), 1 Salk. 69. 

1123. .] — A parol award held good, & an 

attachment granted for non-payment of money 
pursuant thereto. — Bawling v. Wood (1735), 
Barnes, 54 ; 94 E. R. 803. 

1124. Award to be delivered.] — If a bond of 

arbn. be conditioned “ so as it be mado & ready to 
be delivered to the parties on or before such a day,” 
the arbitrators may make a parol award, for such 
an award is capable of being delivered, & the words 
do not necessarily import that it must be in writing. 
— -Oates v. Bromell (Bromhill) (1704), 6 Mod* 
Rep. 160, 176 ; 1 Salk. 75 ; 87 E. R. 917, 931. 

Annotation:- -Refd. Roberts v. Watkins (1863), 14 O. B. 

N. S. 592. 


Sect. 5.— PUBLICATION AND DELIVERY OF 

AWARD. 

1125. What amounts to publication.] — Semble : 
an award may be said to be published, when they 
who are interested have notice that it is ready for 
delivery, on payment of reasonable costs.— 


trators is not necessarily a ground for 
setting aside thoir award, & it may be 
afterwards supplied. — lie Colquhoun 
6c Berlin Town (1880), 44 U. C. R. 
631.— CAN. 

f. Informal award — Improbative 
document. J — An informal & improbative 
award was issued by tho arbiters in a 
submission : — Held : the submission, & 
the arbiters’ powers under it were not 
so exhausted as to preclude them, live 
years afterwards, from resuming con- 
sideration of the reference, & issuing a 
formal award substantially to tho samo 
effect as the previous improbative one. — • 
Bannatyne v. Gibson 6c Clark (1862), 
35J8c. Jur. 56. — SCOT. 

g. Letter neither holograph nor 

tested.] — A dispute os to whothor seed 
conformed to samplo was roforrod by 
informal letters to a persou in the seed 
trade. He announced his award to the 
parties by letters signed by 1dm, but 
not holograph nor tested i—IIeld : the 
award being in re mercatoria did not 
roquiro to bo authenticated by tho 
statutory solemnities, & looking into the 
informal nature of the submission, the 
partios had contemplated an oquaUy 
informal award. — Dykes v. Roy (1869), 

7 Maoph. (Ct. of Sees.) 357.— SCOT. 

h. Award in English form — Scotch 
submission.] — A submission, to a referee 
In England, executed in Scotland by 
Scotchmen, In the Scotch form, in 
relation to the management of a Scotch 
heritable subject, was followed by an 
award in England, In a form competent 
there, but invalid in Sootland : — Held : 


it was binding in Sootland. — Hopetoun 
(Karl) v. Soots Mines Co. & Bokron 
(1856), 28 Sc. Jur. 322.— SOOT. * 

1122 i. Parol award .1 — An oral award 
is valid. — E rbaoii v. Binder (1914), 14 
W. L. R. 720.— CAN. 

1122 ii. — • — .]— Semble : tho award of 
a prize by a committee, appointed to 
decide who is entitled thorot.o, need 
not be in writing. — Jenkins v. Knife 
(1885), 11 V. L. R. 269.— AUS. 

1122 iii. .] — Where there is no 

stipulation that an award should ho iu 
writing, an oral award may be made. — 
Savlappa v. Debohand Valohand 
(1901), I. L. R. 20 Bom. 132.— IND. 

1122 iv. lly umpire.] — Semble : 

an umpire may make an oral award, 
though tho award of an arbitrator undor 
Arbn. Act, 1908, must bo in writing. — 
lie Kkk & National Mortgage & 
Agency Co. of New Zealand, Ltd. 
(1917), N. Z. L. R. 173.— N.Z. 

1122 v. Decision must be mani- 

fest .] — The partios submitted thoir differ- 
ences to an arbitrator, who mado a verbal 
award : — Held : tho arbitrator must 
manifest the mental conclusion ho had 
arrived at by some external act, Sc the 
mere mental act without any external 
manifestation did not constitute the 
making of an award. — Thomson v. 
Millar (1867), I. R. 1 O. L. 90.— IR. 

1122 vi. Followed by improperly 

executed formal award. J — Matters In dis- 
pute were referred to seven arbitrators. 
They held sittings extending over some 


months, & at each sitting came to a 
decision, either unanimously or by a 
majority, on different questions. At 
their last sitting tho arbitrators all 
agreed. Sc informed tho parties that the 
decisions so arrived at constituted tho 
final award. Sc gave directions for em- 
bodying those decisions in a formal docu- 
ment, which was signed by four only - 
Held : tho actual award was an oral 
award made by all the arbitrators on the 
last day of their joint sitting. Sc the 
drawing up of the formal award was a 
purely ministerial act. — D andkkar d. 
Dandekar (1882), I. L. R. 0 Bom. 
603.— IND. 

1122 vii. — - — Delivered to parties on 
different days — Formal award subse- 
quently signed at different dates. J — In the 
case of a private award whore the arbi- 
trators verbally pronounced their judg- 
ment to one party, 6c on another day to 
the other party, & on a subsequent date 
wrote out the award which was signed 
on a particular date by one arbitrator, 
who seat it to others elsewhere for 
signature on a different dato : — Held : 
the award ought not be to enforced 
undor Act VIII. of 1859, s. 327.— 
Nader Ali v. Majo (1874), 21 W. R. 
377.— IND. 

PART IV. SECT. 5. 

1125 i. What amounts to publication ] — 
An award was filed with the pro tho - 
notary of the county in which the oause 
was pending enclosed in an envelope. Sc 
on the same day was opened by deft, 
in the offloo in presence Sc by authority 

HH 2 
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. 5. — Publication & delivery of award . Sect. 6 : 

Sub-secis. 1 

Musselbbook v . Dunkin (1883), 9 Bing. 605 ; 
1 Dowl. 722 ; 2 Moo. & S. 740 ; 2 L. J. C. P. 71 ; 
181 E. It. 741. 

Annotations : — Apld. Brooke v. Mitchell (1840), C M. & W. 

473. Refd. Macarthur v. Campbell (1833), 5 B. 8c Ad. 518. 

Mentd. Moore v. Darloy (1845), 1 C. B. 445 ; Femley v. 

Branson (1851), Cox, M. & H. 400 ; Roberta v. Eberhardt 

(1857), 3 C. B. N. S. 482. 

1126. .] — The term “ publication ” in a 

submission to arbn. does not mean that there shall 
be notice ; it is satisfied, if the award is complete, 
that is, if the arbitrator has so finally adjudicated 
upon the matters before him that it is out of his 
power to alter the award. 

A submission to arbn. gave power to appoint 
an umpire, who was to make & publish his um- 
pirage ready to be delivered to the parties or such 
of them as should require same on or before 
July 16. The award was duly executed & attested 
on the 11th, & on the following day, notice was sent 
to the attorneys of both parties by the umpire, 
between the hours of twelve & one, that he was 
about to deliver his aw ard, & requesting them to 
attend him for that purpose, at five o’clock that 
evening, which they accordingly did, when the 
umpire read over & declared his award. On the 
same day, at ten o’clock, a.m., one of the parties 
to the reference died : — Held : the award was made 
A published in the lifetime of both parties. — 
Brooke v. Mitchell (1840), 6 M. & W. 473; 
8 Dowl. 392 ; 9 L. J. Ex. 269 ; 4 Jur. 666 ; 161 
E. R. 498. 

1127. Award presumed to have been delivered 
same day as made.] — In pleading that an arbi- 
trator “ by writing made & delivered under his 
hand & seal, dated on such a day, awarded, etc.,” it 
shall be intended to have been made & delivered 
the same day. — Baspoole v. Ebjeeman (1611), 
Cro. Jac. 286 ; 79 E. R. 244. 

1128. One copy should be delivered to each party.] 
— One part of the award ought to be delivered to 


each of the parties to the submission. — Parker 
v. Parker (1695), Cro. Eliz. 448 ; 78 E. R. 
688. 

1129. Delivery before day specified.] — On a sub- 
mission, so as the award be delivered on the 28th 
at the shop of A., a delivery on the 27th is good. — 
Beale v . Beale (1634), Cro. Car. 383 ; 79 E. R. 
934. 

1130. Award to be ready to be delivered by par- 
ticular day at particular place.} — Where an award 
is to be ready to be delivered by a particular day 
at a particular place, an averment that it was made 
elsewhere, ready to be delivered there, is good. — 
Doyley v. Burton (1700), 1 Ld. Raym. 533 ; 
91 E. R. 1266. 

1131 . .] — Under a submission so as the award 

be ready to be delivered on such a day, a declara- 
tion on an award made before the day, without 
saying it was ready to be delivered, is good. — 
Bradsey v . Clyston (1639), Cro. Oar. 541 ; 79 
E. R. 1066. 

-.] — An award which is required to be 
made in writing, etc., ready to be delivered at such 
a time, is complete if made in writing & ready to be 
delivered by the arbitrator within the time, though 
not actually delivered. — B rown v . Vawser (1804), 
4 East, 584 ; 102 E. R. 954. 

Annotation : — Dbtd. Brooke v. Mitchell (1840), 8 Dowl. 392. 
I am inclined to dissent from tho doctrine laid down in 
brown v. Vawser (Parke, B.). 

1133. Submission by four — Award to be delivered 
to parties or one of them — Delivery to any one 
of either party by parol sufficient.]-^-* Where four 
submit to abide an award to be delivered to the 
parties or to one of them, delivery to any one of 
either party, & by parol only, is sufficient. — Cocks 
v. Macclefield (Macclesfelde ) (1562), 2 Dyer, 
218, b. ; Beni. C. P. 97 ; 73 E. R. 483. 

Annotation: — Consd. Outos v< Bromell (1704), 6 Mod. Rep. 
160. The case of Cocks v. Macclefield , as it is reported in 
Benloe, has neither head nor tail to it, but as it is 
reported in Dyer it is a strong authority for pltf. 
(Holt, C.J.). 


of one of the arbitrators : — Held : the 
award was duly published. — Creelman 
v. McMullen (1885), 6 R. & G. 138 ; 
6 G. L. T. 450.— CAN. 

1126 ii. .1 — An award is published 

(so far as regards the time for an applica- 
tion to set it aside) when the i>arties 
have notice that it- may be had on 
payment of charges. Notice of the 
contents of the award is not necessary 
to constitute publication. — Redick v. 
Skelton (1889), 18 O. R. 100. — CAN. 

1126 iii. .1 — An award of arbn. 

which has neither been pronounced nor 
signified to the parties, whatever know- 
ledge they may have had of it otherwise, 
is null & void. — Herbert v. Wright 
(1889), 18 R. L. 8. C. 638.— CAN. 

1126 iv. .] — “ Publication ” of an 

award, signifying its completion so far 
as the arbitrator is concerned, is made 
when he executes it in the presence of a 
witness or does any other act showing his 
final mind, upon which he becomes 
functus officio . — Huyck v. Wilson 
(1898), 18 P. R. 44.— CAN. 

1126 v. .] — The award of arbitra- 

tors is final & conclusive provided public 
notice is given thereof ; &, until that 
formality is observed, they may ro-open 
the proceedings to take further evidence 
& then modify their decision at will. — 
Lacbine, Etc. Co. v. Tueberoe (1914), 
46 Q. R. S. C. 604 ; 20 D. L. R. 703.— 
CAN. 

1126 vi. Transmission of copies 

insufficient.] — Arbiters with authority to 
pronounce decree or decrees partied or 
total pronounced two interim decrees, 
which were drawn up & signed by the 


respective arbiters, & copies certified by 
the clerk were transmitted to the 
parties, the principal decreoB never leav- 
ing the possession of the clerk. The 
arbiters never directed the clerk to de- 
liver the decree -arbitrals nor to put 
them on record : — Held : delivery of 
copies was not equivalent to formal de- 
livery of the awards. — M’Nair v. Gray 
& Woodrow (1831), 5 Wile. & S. 305. — 
SCOT. 

1126 vii. Posting completed award 

to clerk.] — Held : the posting of a com- 
pleted award to the clerk to the refer- 
ence wuh sufficient delivery* — M ’Quaker 
v. Phoenix Assurance Co. (1859), 31 
Sc. Jur. 418.— SCOT. 

1126 viii. Original delivered to one 

party — Copy to other.] — If an award 
is duly executed & delivered to the 
party in whose favour it is made, » t is 
sufficient to give a copy to the other 
party. — Re Oulton & Allen (1885), 25 
N. B. R. 19.— CAN. 

1126 ix. Award sent by mail.] — 

During the pendency of a suit matters 
were referred to arbn. In due course 
a document purporting to be the arbi- 
trator's award, was received by the ot. 
through the post : — Held : the so-called 
award was never delivered by the arbi- 
trator & was in fact & in law no award 
at all. — Sham Lal v. Misri Kunwar 
(1907), I. L. R. 29 All. 420.— IND. 

k. Award to be made & served by stated 
day — Service. ] — An agreement provided 
that an award should be made 8c signed 
on or before Feb. 19, 1875, & that copies 
of it should be served on the parties 
within ninety days from the date of the 
agreement. The award was made & 
signed on Feb. 18, 1875, 8c copies 


served on that day, ninety-one dayB 
after the date of the agreement : — 
Held : the objection that copies had 
not been served within tho time 
stipulated could not prevail, as the 
award was made & served within 
the time named in the agreement. — 
Re Weir & Cummingkr (1876), 2 R. & C , 
173.— CAN. 

1180 i. Award to be ready to be delivered 
by particular day.] — Where the sub- 
mission is, that the award shall be 
delivered by a certain day, if it be ready 
for delivery by that day it is sufficient. — 
Galbraith v. Walker (1838), 1 Ont. 
Dig. 103.— CAN. 

1180 ii. .1 — An award which is re- 
quired to be made in writing & delivered 
to the parties at a certain day is com- 
plete when ready to be delivered, & duos 
not require delivery to give it ollect. — 
Sanford v. Sanford (1840), 2 Thom. 
266.— CAN. 

1180 iii. Demand subsequent to 

date must be averred.] — A plea averred 
that the arbitrators had been requested 
on or before the time limited for deliver- 
ing their award, but did not deliver 
the award • — Held : bad, & f he averment 
Bhould have been that tho request was 
made after the day named. — Finkle 
v. Arnold (1848), 6 U. C. R. 168. — 
CAN. 


I. Award announced in place speci- 
fied but rendered in another .1 — The 
nullity of an award cannot be claimed 
on the ground that it has been rendered 
in a place different from that in whioh 
it was agreed that it should be rendered, 
if it was announced to tho parties ai 
the place agreed upon. — R. v. McGreevy 
(1885), 16 R. L. Q. B. 595 —CAN. 
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Sect. 6.— FORM AND CONTENTS. 

Sub-sect. 1. — Generally. 

1134. Incorporating opinion of experts.] — Where 
two arbitrators, with the consent of the parties, 
refer part of the matter to experts, & the experts 
make their award, this is incorporated in the award 
of the arbitrators, & the whole is one entire award. 
— Church v. Roper (1639), 1 Rep. Oh. 140 ; 21 
E. R. 631. 

1135. In form of opinion.] — An award may bo 
sufficient, though in the form of an opinion. — Mat- 
son v . Trower (1824), Ry. & M. 17. 

Annotations : — Digtd. Lock v. Vulliamy (1833), 5 B. & Ad. 

600 ; Re Plows (1843), 14 L. J. Q. B. 139. 

1136. Good in substance.] — Although an award, 
which finds the special facts, is in the nature of a 
special verdict, it is not to be construed with so 
much strictness ; but the award is to be main- 
tained, if it is good in substance. — Harding v . 
Harrison (1827), 6 L. J. O. 8. K. B. 249. 

1137. Statement of points of law.] — A cause was 
referred to an arbitrator, with liberty to him to 
state upon his award any point of law raised by 
either party in reference to the matters thereby 
referred. Certain points of law were accordingly 
submitted to the arbitrator, which he set out upon 
his award (but without reference to any particular 
state of facts), & certified that he had over-ruled 
them. The arbitrator’s decision upon these 
points, as abstract propositions, being correct, 
the ct. refused either to refer it back to him to 
amend his award by setting forth the facts, upon 
which the questions of law arose, or to set aside 
the award. — Jay v. Byles (1833), 3 Moo. & S. 86. 

1138. Stating facts.] — An action to recover copy- 
hold fines was referred to an arbitrator, with power, 
at the request of either party, to set out the 
copyhold premises, & to state any facts for the 
opinion of the ct. The arbitrator found a gross 
sum to be due from deft, to pltf., <fc he set out the 
copyhold premises, but omitted to state the facts 
on which he formed his opinion, although requested 
to do so : — Held : the award was not bad by 
reason of this omission, as the arbitrator was not 
bound to set out the facts. — Wood v. Hotham 
(1839), 5 M. & W. 074 ; 9 L. J. Ex. 3 ; 151 E. R. 
286. 

1139. Award that action brought to try a right — 
Not bound to state what right.] — Where, in an 
action by a reversioner, which was referred, by 
order of Nisi Prius , to an arbitrator, he awarded 
{inter alia) that the action was brought to try a 
right, besides the mere right to recover damages : — 
Held : he was not bound to slate what was the 
right which the action was brought to try. — 
Angus v . Redford (1843), 11 M. & W. 09 ; 2 
Dowl. N. S. 735 ; 12 L. J. Ex. 180 ; 152 E. R. 719. 

Annotations: — Expld. Toby v. Loviboml (1848), 5 C. B. 

770 ; Expld. & Distd. Richardson v. Worsloy (1850), 5 

Kxch. 613. Consd. NichollB v. Jonos (1851), 6 Exch. 373. 

Reid. Grenfield v. Edgecombe (1845), 14 L. J. Q. B. 322. 

Mentd. Miller v. Do Burgh (1850), 4 Kxch. 809. 


Sub -sect. 2. — Recitals. 

1140. Whether necessary to recite— Enlargement 

of time.] — An award within the enlarged time is 
good on the face of it, though it do not recite that 
the arbitrators did not, in fact, enlarge the time. — 
George v. Lousley (1806), 8 East, 13 ; 103 E. R. 
249. 

j Annotations: — Refd. Wohlenborg v. Lugeman (1815), 6 
1 Taunt. 251 : Smith v. Reevos (1836), 2 Har. & W. 806. 

Mentd. Re uoombB, Freshfleld & Fornloy (1850), 4 Exeh. 

839 ; Richardson v. Worsley (1850), 5 Kxch. 613. 

1141. Bond of reference.] — The ct. will 
| grant a rule nisi to set aside an award, where the 

award does not recite the bond of reference. — 
Dodsley v . Dodsley (1822), 1 L. J. O. S. 

K. B. 7. 

1142 . Matters in difference other than action 

referred.] — Where a cause <fc all matters in differ- 
ence are referred, a recital in the award that the 
action was referred, without mentioning other 
matters in difference, does not constitute an 
objection to the award on the face of it. 

Such an objection should be made the ground 
of a separate application to set aside the award, 
supported by affidavits showing what were the other 
matters in difference. — Paull (Paul) v. Paull 
(Paul) (1833), 2 Or. & M. 235; 2 Dowl. 340; 
4 Tyr. 72 ; 3D. J. Ex. 11 ; 149 E. R. 747. 

Annotations : — Refd. Re Dodlngton (1839), 7 Scott, 733. 

Mentd. Mcndell v. Tyrrell (1841), 9 M. Sc W. 217. 

1143. Taking of view.] — Where, by an 
agreement of reference, an arbitrator was directed 
to take a view, which was taken accordingly : — 
Held : it was no objection to the award that the 
view was not set out.— Spence v. Eastern 
Counties Ry. Co. (1839), 3 Jur. 846. 

1144. That evidence was taken on oath.] — 

Where an arbitrator omitted to state in his award 
that the evidence ho had heard was upon oath : — - 
Held : the award was good. — Hannan v. Jube 
(1846), 10 Jur. 926. 

1145. Judge’s order remitting back award.] 

— A cause & all matters in difference between the 
parties were referred to arbn. by order of Nisi 
Prius, which contained a clause enabling the ct., 
in case the award should be disputed, to remit the 
matters referred to the re-determination of the 
arbitrator. The attorneys on each side, consider- 
ing the award defective, agreed that it should he 
amended, <fc subsequently a judge’s order was 
drawn up by consent, whereby it was ordered that 
the matters arbitrated upon should bo referred 
back to the arbitrator, to make such alterations 
as he should think fit. The arbitrator altered the 
award, & re-delivered it, without giving notice to 
the parties of his intention so to do, & the amended 
award did not recite the judge’s order i—^Held : 
such amended award need not recite the judge’s 
order. — Baker v. Hunter (1847), 16 M. & W. 672 ; 

| 4 Dow. & L. 696 ; 2 New Pract. Cas. 237 ; 16 

L. J. Ex. 203 ; 153 E. R. 1360. 


PART IV. SECT. 6, SUB-SECT. 1. 

1134 i. Incorporating opinion of um- 
pire ,J — Where arbitrators disagree in 
some items, & during the investigation 
call in an umpire to give his opinion 
thereon, & adopt it as their own, he 
need not sign the award . — Re Cayley & 
McMullen (1846), 3 U. C. It. 124.— 
CAN. 

m. Adoption of agreement arrived at 
by parties .) — Where an award, which 

S urported to be a considered award of 
10 arbitrators, was found to be merely 
the adoption by the arbitrators of an 
agreement arrived at by the parties : — 
Held : this would not prevent the 


award being a valid & binding award 
between the parties. — G obardhan Das 
v. Jai Kishkn Das (1900), I. L. R. 22 
All. 224.— IND. 

1135 i. In form of opinion. J — Un- 
der a submission giving no powor to 
award a vordlct, the award was : “ I am 
of opinion that defts. are entitled to the 
verdict in this cause, &, by the authority 
vested in mo as arbitrator, confirm tills 
opinion, & decide the case accord- 
ingly ” : — Held : the award might bo 
upheld as an informal expression of 
opinion in favour of defts., there bolng 
no express direction to enter a verdiot. — 
Creighton v. Brown (1852), 1 P. R. 
331.— CAN, 


n. In form of recommendation .1 — A 
document, although headed as an 
“ award ” & signed by the arbitrator, 
which merely recommends a solution of 
the questions referred to arbn., will not 
bo treated by the ct. as an award on an 
application made under Code of Civil 
Procedure, s. 525. — Nundololl Moo- 
kerjek v. Chun per Kant Mookerjeb 
(1885), I. L. K. 11 Calo. 356.— IND. 

p. Memorandum of instructions as to 
preparation of award .) — A memorandum 
m writing, signed by arbitrators, as 
instructions to a Bolr. to draw up an 
award is not a binding award. — shaw 
v. Morton (1863), 13 O. P. 223.—* 
CAN. 
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Ahbitration. 


Sect, 0. — Form & contents: Sub-sect. 2. Sects. 7 
8 : Sub-sects. 1 & 2, A.] 

1146. Principles of decision.] — A patent had 
been obtained by K. & Co., & A. & others agreed 
to enter into partnership with them for the purpose 
of working the patent. Differences arose, which 
were submitted to arbn. It was sought to set 
aside the award, on the ground that the arbitrator 
had not stated on what principles he had made 
his award, so that the award would be of no use 
in the event of future differences. It did not 
appear that he was bound to state on what prin- 
ciple he decided, nor was he requested to do so : — 
Held : the award should not be set aside . — Be 
Keane’b Award (1847), 9 L. T. O. S. 59. 

1147. Effect of errors In recitals — Cause referred 
by judge’s order — Award reciting same to be re- 
ferred by order of Nisi Prlus.]— By a judge’s order, 
made at chambers, upon hearing the attorneys on 
both sides, & by their consent, a cause was referred 
to arbn. It was recited in the award that the 
cause was referred by an order of Nisi Prius : — 
Held : such award was bad, & the performance of 
it could not be enforced by attachment. — C hristie 
v. Hamlet (1828), 5 Bing. 195 ; 2 Moo. & P. 810 ; 
7 h. J. O. 8. C. P. 77 ; 130 E. B. 1035. 

Annotations: — Expld. Baker v. Hunter (1847), 16 M. & W. 

672. Distd. Browne v. Collyer (1851), 20 L. J. Q. B. 426. 

1148. Christian name of arbitrator.] — A 

misrecital, in an award by an umpire, of the 
Christian name of one of the original arbitrators, 
by whom he has been duly appointed, does not 
vitiate the award. — T rew v. Burton (1833), 
1 Or. & M. 533 ; 3 Tyr. 559 ; 2 L. J. Ex. 236 ; 149 
E. R. 511. 

H 49 , Extension of arbitrator’s powers. ]— 

An untrue recital in an award of an extension of the 
arbitrator’s power by agreement of the parties will 
not cure an excess, where the truth appeal’s upon 
affidavit. — P rice v. Popkin (1839), 10 Ad. & El. 
139 ; 2 Per. & Dav. 304 ; 8 L. J. Q. B. 198 ; 3 Jur. 
433; 113 E. R. 53. 

Annotations : — Mentd. Waddle t\ Downman (1814), 12 1ST. & 

W. 562 ; Miller v. De Burgh (I860), 4 Exch. 809 ; Maya 

v. Cannell (1851), 15 C. B. 107. 

1150 . As to decision of umpire.] — By a 

judge’s order, a cause w T as referred to A., B. & 0., 
the award to be made by them or any two of them, 
& it was provided that the arbitrators, or any 
two of them, should, as to certain work, adopt the 
opinion or decision of C., &, as to certain other 
work, the opinion or decision of A. <fe B., or, in case 


A. & B. should differ in opinion, then that the 
arbitrators, or such two of them, as should make an 
award, should adopt the opinion or decision, as 
to such last-mentioned work, of an umpire to be 
nominated by A. & B. before proceeding with the 
reference. A. & B. appointed an umpire, & after- 
wards made an award, in which they recited that 
they had heard & duly considered the allegations 
& evidence of the parties, & had considered the 
decision of the umpire. There had, in fact, been 
no difference of opinion on the part of A. <fc B.» 
& no opinion or decision had been required of, or 
given by, the umpire: — Held: the introduction 
of these words did not vitiate the award. — HARLOW 
v. Read (1845), 1 C. B. 733 ; 3 Dow. & L. 203 ; 
14 L. J. C. P. 239 ; 5 L. T. O. S. 175 ; 9 Jur. 042 ; 
135 E. R. 730. 

1151. Of date of enlargement.] — A mis- 

recital in an award of the date of an enlargement is 
immaterial . — Be Lloyd & Spittle, Be Addison 
& Spittle (1849), 18 L. J. Q. B. 151 ; 13 Jur. 587. 

1152. Original submission altered by act of 

parties — Award reciting original submission.] — 
Where an arbitrator has, by agreement of the 
parties, jurisdiction to determine disputes which 
may arise as to certain matters specified in the 
agreement, & the parties submit to him for adjudi- 
cation matters not within his jurisdiction, both 
the arbitrator & the parties being under the 
misapprehension that the matters so submitted 
are within his jurisdiction, the recital in an award, 
made in such circumstances, of the original agree- 
ment to refer will not invalidate the award. — 
Thames Iron Works & Shipbuilding Co., Ltd. 
v. R. (1869), 10 B. & S. 33 ; 20 L. T. 318. 


Sect. 7. — PRESUMPTION IN FAVOUR OF 

VALIDITY. 

1153. Presumption in favour of award.] — An 

award should always be supported, unless there be 
some unanswerable objection to it (Best, J.). — 
Oargey v. Aitcheson (1823), 2 B. & 0. 170; 
3 Dow. & Ry. K. B. 433 ; 1 L. J. O. S. K. B. 252 ; 
107 E. R. 346 ; affd. sub nom. Aitcheson v . 
Cargey (1824), 2 Bing. 199, Ex. Ch. 

Annotations : — Reid. Harrison v. Lay (1863), 13 C. B. N. S. 
528. Mentd. Plummer v. Lee (1837), 2 M. & W. 495 ; 
Kendrick v. Davies (1837), 5 Bowl. 693 ; Stone v. Phillips 
(1837), 4 Bing. N. O. 37 : He Marshall & Dresser (1842), 
3 Q. B. 878 ; Perry v. Mitchell (1844), 12 M. & W. 792 ; 
Mays v. Cannell (1854), 15 O. B. 107. 


PART IV. SECT. 6, SUB-SECT. 2. 

1146 i. Whether necessary to recite -- 
Principle* of decision.] — Arbitrators 
should give their reasons of decision at 
the time they make their award. If they 
do not do so, then they should never 
do it afterwards. — Pkhry v. Toogood 
( 1828), 2 lr. L. Itec. 1st ser.— IR. 

1146 ii. — .) — Wlieroun award 

is good on its face, the ct. will not refer 
the matters back that the arbitrators 
may state the grounds of their decision, 
& thus enable a motion to be made 
against it if illegal. — Wells v. 
Grzowhki (1858), 16 U. C. R. 42.— 
CAN. 

1146 iii. -.] — In an award, the 

arbitrators are not obliged to give 
reasons for their reward. — Forget v. 
Lachine, Jacques Cartier, Etc. Ry. 
Co. (1915), Q. R. 24 K. B. 174.— CAN. 

1146 iv. — — Municipal Arbitra- 

tions Act , R. S. O., 1914 ( c . 199), 8. 4.J — 
Under the above Act an arbitrator 
must, where he makes his award partly 
on view or upon any special knowledge 
or skill possessed by himself, state such 
matters in his reasons for ills award 
sufficiently to enable an appellate ct. 
to determine the weight to be attached 


thereto. — Re Watson & Toronto 
City (1916), 27 O. W. R. 367.— CAN. 

1147 i. Effect of errors in recitals — 
Mistake as to number of defendants .] — 
In an action on an award the submission 
as set out in the declaration mentioned 
three defts., & the award in reciting the 
submission only noticed two. but 
referred to the rulo by which the sub- 
mission wob made as annexed to the 
award, in which rule the three defts. 
were named : — Held : the variance 
between the submission & the recital 
In the award was Immaterial. — Hale v. 
Mattheson (1830), Dra. 63.— CAN. 

1147 il. Mistake as to matters re- 

ferred.] — All matters in issue in a Ch. 
cause were referred to arbitrators ; 
the award recited that all matters in 
dispute between the parties were re- 
ferred to the arbitrators : — Held : the 
misrecital in the award of the submission 
would not vitiate the award, unless 
matters were included in the award 
not in issue. — M'C abe v. Grey (1849), 
13 I. L. R. 343.— IR. V 

PART IV. SECT. 7. 

1153 i. Presumption in favour of award.] 
— Where a thoroughly competent person 


lias been selected as referee, with the 
approval of both parties, & ho reports, 
those who would take objections are 
bound to prove their objections by clear 
& satisfactory evidence which shall 
satisfy the mind of the ct. that it ought 
not to be maintained. — T he James 
Fraser, Y. A. D. 160. — CAN. 

1163 ii. .] — That an award was 

executed by the arbitrators at the same 
time need not be shown in the first 
instance. 1 1 is assumed until questioned . 
— Sullivan v . King (1864), 24 U. C. R. 
161— CAN. 

1153 iii. .] — The cts. are always 

inclined to support the validity of an 
award, & will make evory reasonable 
intendment &. presumption in favour of 
it. — Clift v. Grieve (1856), 4 Nfld. L. R. 
109.— NFLD. . 

1153 iv. .1 — Where a declaration 

shows a submission on a certain date & 
an award within a few days thereafter, 
the ct. will intend it to have been 
witliin the stipulated time & within a 
reasonable period from the appointment 
of the arbitrator. — R eid v. Reid (1866), 
16 C. P. 247.— CAN. 

1153 v. .1 — The oL, if possible, 

should uphold an award. — Re Graves & 



Part IV. — The Award. 


471 


1154. Notwithstanding formal objection.} 
An award held goody notwithstanding some ob- 
jections in point of form. — Thomlinson v. 
Arriskin (1719), 1 Com. 328 ; 92 E. R. 1090. 

See, also , Nos. 1167 — 1170, post . 


Sect. 8. — REQUISITES OF VALID AWARD. 

Sub -sect. 1. — Must follow Submission. 

1155. Must conform to submission.] — On a sub- 
mission touching monies laid out for a wife before 
her coverture at her request, an award made for 
money, without saying it was laid out at her 
request, is void. — Waters v, Bridge (1022), 
Cro. Jac. 039 ; 79 E. R. 551. 

Annotation : — Refd. Bradford Old Bank v. Sutcliffe, 11918] 2 

K. B. 833, C. A. 

1150 . .} — An award must pursue the sub- 

mission in point of form as well as in point of 
substance. — Henderson v. Williamson (1718), 
1 Stra. 110 ; 93 E. R. 420. 

1157. .] — A declaration stated that pltf. 

had commenced an action against T., to recover a 
sum of money alleged to be due on an account 
delivered to T., & that, in consideration that pltf. 
had consented to stay all proceedings in that 
cause, on security being given to him for the 

ayment of such sum of money as might be found 
ue from T. upon the account, which was to be 
submitted to arbn., defts. undertook to pay pltf. 
so much as, on such arbn., should be found due. 
Breach, non-payment of the sum found due. Defts. 
set out, in their plea, the certificate of the arbitrators, 
which ran thus : “ We certify that there is now 
due from T. to pltf. £120, which we direct & order 
to be paid by the securities (defts.) ” ; & then 
traversed, without this, that the arbitrators 
“ made their certificate in writing of & concerning 
the matters so referred to them as aforesaid, in 
manner & form,” etc. It was not proved that the 
arbitrators had confined themselves to the particu- 
lar account : — Held : this was a fatal variance in 
the declaration, as the above certificate appeared 
to have been made on all matters in difference. — 
King v. Bowen (1841), 8 M. & W. 025 ; 1 Dowl. 
N. S. 21 ; 10 L. J. Ex. 433 ; 151 E. R. 1189. 

Annotation Reid. May v. Mills (1914), 30 T. L. II. 287. 

1158. Wrong parties named.] — In an action 

against E. H. & W. T., at the suit of L., upon a 


reference, the award, purporting to be made in an 
action against E. H. & E. T., at the suit of L., 
ordered E. H. & E. T. to pay a sum of money to L. 
An attachment for non-performance of the award 
was refused. — L ees v . Hartley (1840), H. & W. 
01 ; Woll. 86. 

1159 . Submission in explicit terms.] — 

Slowman v . Wiggins, No. 228, ante . 

1160. Whether necessary to state that evi- 

dence outside submission was rejected,}— In an 

action upon an award defts. pleaded that the lump 
sum awarded included matters, claims & demands 
in respect of which the arbitrators had no juris- 
diction, as not having been referable to them under 
the terms of the contract between the parties : — , 
Held : as it appeared that the matters actually* 
referred were those contained in the submission, 
the award was not bad on the face of it by reason 
that it did not state that matters not referred had 
been rejected from consideration. — F alkingham v, 
Victorian Railways Oomr., [1900] A. 0. 452 ; 
69 L. J. P. C, 89 ; 82 L. T. 500, P. 0. 

Annotation : — Refd. National Bank of Australasia 
Falkingham, [1902] A. C. 585, P. C. 


Sub-sect. 2. — Must be within Submission. 

A . In General, 

1161. General rule.] — Arbitrators have no au- 
thority to arbitrate that which is not submitted to 
them ; hence an award which is outside the 
submission is void. — Bedell v. Moor (1588), 
Gouldsb. 91 ; 75 E. R. 1010. 

.] — If a lump sum be awarded by an 

arbitrator, & it is shown that matters have been 
taken into account which the arbitrator had no 
jurisdiction to consider, the award is bad. — 
Falkingham v, Victorian Railways Oomr., 
[1000] A. 0. 452 ; 69 L. J. P. C. 89 ; 82 L. T. 500, 
P. C. 

Annotation : — Mentd. National Bank of Australasia v. 

Falkingham, [1902] A. C. 585, P. C. 

1183 . Excess pro non scripto where sever- 

able.] — Where an arbitrator in his award goes 
beyond the limits of the submission, this does not 
vitiate the whole award, but the excess is pro non 
scripto , & the award good to the extent of the power. 
— Johnston v. Cheape (1817), 5 Dow. 247 ; 3 
E. R. 1318. 


Tkntler (1911), 19 W, L. R. 361 ; 21 
Man. L. R. 417.— CAN. 

1153 vi. .] — Where corruption, 

fraud, partiality or wrong-doing is 
charged against arbitrators. It must be 
distinctly established, the presumption 
being in favour of the award. — Camp- 
bell v. Irwin (1913), 25 O. W. R. 853 ; 
5 O. W. N. 957.— CAN. 

PART IV. SECT. 8, SUB-SECT. 1. 

q. Must conform to order of re- 
ference.] — An award was held invalid 
for want of a proper return of the 
evidonce Sc facta os required by the rule 
of reference. — Ross v. Bruce County 
(1871), 21 O. P. 548.— CAN. 

PART IV. SECT. 8, SUB-SECT. 2.— A. 

1161 i. General rule.] — A suit on an 
award, in which the arbitrators have 
exceeded their powers, is not maintain- 
able. — D urjan Singh v. Sibia, 7 N. W. 
329.— IND. 

1161 ii. .] — To debt on a bond con- 
ditioned to perform an award, it is a 
good plea in bar, that part of one 
entire sum awarded by the arbitrators 
arose out of a matter not included In the 


submission.- -HlLLr. Coy (1839 , 1 Korr, 
187— CAN. 

1161 lil. . ] — An award is bad which 

imposes conditions beyond the autho- 
rity of tho arbitrators. — Hill v. Hill 
(1854), 11 U. 0. R. 262.— CAN. 

1161 iv. .] — In making an award 

on a question not submitted : — Held : 
the arbitrators had exceeded their 
authority. — A bbott v. Skinner (1861) 

7 U. C. L. J. 158.— CAN. 

1161 v. .] — The decision of arbi- 
trators in a matter not in differonoo 
between tho parties, nor referred to 
them, Is null & void for want of jurisdic- 
tion. — Moshaiiel Singh v. Konomutty 
Bewa (1871), 15 W. R. 172.— IND. 

1 1 61 vi. . ]— Where a private award 

determined a matter not referred to 
arbn. : — Held : a olaim under s. 525 of 
Act X. of 1877 that such award should 
be filed in ct. was properly dismissed. — 
JUALA SlNGH V. NARAIN DAS (1881), 
I. L. R. 3 All. 541.— IND. 

1161 vii. .1 — When an arbitrator 

awards one sum in respect of matters, 
some of which are within, & some 
without his jurisdiction, the award 
must be set aside. — Cockburn v. 


Imperial Lumber Co. (1898), 26 A. R. 
19.— CAN. 

1161 viii. .1 —An award that goes 

beyond the terms of reference is to that 
extent ultra Hres . — Mohammed Mumtaz 
Ali Khan v. Sakha wat Ali Khan 
(1991), I. L. R. 23 All. 394. — IND. 

1161 ix. .1— An award was set aside 

where the referee wont beyond the 
terms of submission. — Wilkerbon v. 
MoGugan (1912), 20 W. L. R. 651 ; 
2 W. W. R. 121 ; 2 D. L. R. 11. — CAN. 

1161 x. .1 — Where an umpire 

doals with matter which is outside the 
order of reference to him, the award is 
bad, although his action may make no 
practical difference in tho result. — 
Riverton Borough & New Zealand 
Dreadnought Gas Co., Ltd. (1916), 
35 N. Z. L. R. 601.— N.Z. 

1161 xi. Not applicable to matters 

included at request of parties .] — Where 
the amounts allowed in an award iu 
respect of lands wore agreed on by 
the parties & put in the award at their 
request : — It eld ; the rule that au arbitra- 
tor cannot go beyond the submission 
did not apply to such ciroumstanoes.— 
lie Graves & Tentlrr (1911). 19 
W. L. R. 361 ; 21 Man. L. R. 417. — 
CAN. 
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Sect 8 . — Requisites of valid award : Sulpsect. 2, A . 
B. & C.] 

1164. Void in toto where inseverable.] — 

Where arbitrators had awarded on a matter which 
was not referred to them, & what they had so 
awarded, without authority, could not be separated 
from the other parts of their award : — Held : the 
award was bad & must be set aside. — Bowes v . 
Febnie (1838), 4 My. & Cr. 160 ; 41 E. R. 69. 

.] — If an arbitrator has awarded 
something beyond the authority, the award is 
pro tanto void, 8c if the void pan> is so mixed up 
with the rest that it cannot be rejected, the award 
is void altogether, otherwise those against whom 
the award is made would be compelled to fulfil the 
void part (Blackburn, J.). — Buccleuch (Duke) 
v. Metropolitan Board of Works (1870), L. R. 
6 Exch. 221 ; 39 L. J. Ex. 130 ; 23 L. T. 266 ; 
rev8d, on another point (1872), L. R. 5 H. L. 418, 
H. L. 

Annotations : — Refd. Rhodes v. Airedale Drainage Comrs. 
(1876), 1 O. P. D. 380 ; Solby v. Whitbread, [1917] 1 

K. B. 736. Mentd. City of Glasgow Union Ry. Co. v. 
Hunter (1870), L. It. 2 So. & Dlv. 78, H. L. ; Holt v. Gas 
Light & Coke Co. (1872), L. R. 7 Q. B. 728 ; McCarthy v. 
Metropolitan Board of Works (1872), L. R. 7 C. 1*. 608 ; 
Lyon v. Fishmongers’ Co. & Thames Conservators (1875), 
10 Ch. App. 681, n. ; R. v. Sheword (1880), 6 Q. B. D. 179 ; 
Gale. Ry. Co. v. Walker’s Trustees (1882), 7 App. Cos. 259, 
H. L. ; R. v. Essex (1884), 14 Q. B. J). 753 ; Cowpor, 
Essex v. Acton L. B. (1889), 14 App. Cas. 153, H. L. ; 
Re L. T. & 3. Ry. Co. v. Gower’s Walk Schools (1889), 24 
Q. B. D. 326, C. A. ; O’Rourke v. Railways Comr. (1890), 
15 App. Cas. 371, P. C. ; Re Whiteloy & Roberts, [1891] 
1 Ch. 558 ; R. v. Scard (1894), 10 T. L. R. 545 : Falking- 
ham v. Victorian Railways Comr., [1900] A. C. 452, P. C. ; 

L. & N. W. Ry. Co. t>. Walker (1903), 88 L. T. 705, H. L. ; 
London & India Dock Co. v. North London Ry. Co. (1903), 
Times, Feb. 6 ; Re Tynemouth Corpn. & Northumberland 
Tynemouth Corpn. & Trevelyan, Tynemouth Corpn. 8c 
Orde (1903), 67 J. 1*. 425 ; R. v. Mountford, Ex p. 
London United Tramways, [1906] 2 K. B. 814 ; L. & 
N. W. Ry. Co. v. Rcddaway (1907), 23 T. L. R. 279 ; 
A.-G. of Southern Nigeria r. Holt, [1915] A. C. 599, 
P. C. ; Odium v. City of Vancouver (1915), 85 L. J. P. C. 
96, P. C. : Recherv. North British & Mercantile Insce., 
[1915] 3 K. B. 277, C. A. 

1166. Unless submission extended by tacit 

agreement.] — Where an arbitrator lias, by agree- 
ment of the parties, jurisdiction to determine dis- 
putes which may arise as to certain matters speci- 
fied in the agreement, 8c the parties submit to him 
for adjudication mat ters not within his jurisdiction, 
both the arbitrator 8c the parties being under the 
misapprehension that the matters so submitted 
are within his jurisdiction, the award of the arbi- 
trator is good. — Thames Iron Works 8c Ship- 
building Co., Ltd. v. R. (1869), 10 B. 8c 8. 33 ; 
20 L. T. 318. 


1167. Presumption in favour of award.] — It need 
not be averred in pleading that an award was 
authorised by & within the terms of the sub- 
mission. — Fuller v . Spaceman (1687), Oro. Eliz. 
66 ; 78 E. R. 320. 

1168. .] — An award shall be intended to be 

within the terms of the submission, unless the 
contrary appear. — Vanvtvee v . Vanviveb (1690), 
Cro. Eliz. 177 ; 78 E. R. 434. 

1169. .]-— The matter of an award shall be 

presumed to be within the terms of the submission. 
— Baspoole v. Freeman (1611), Cro. Jac. 286 ; 
79 E. R. 244. 

1170. May be void quoad excess.] — An 

award shall not be intended out of the terms of 
the submission, unless it be so averred, but if it 
contain matter not submitted, it is void as to so 
much. — Bussfield v . Bussfield (1620), Cro. Jac. 
677 ; 79 E. R. 494. 

Annotations: — Refd. Lee v. Elkins (1701), 12 Mod. Rep. 
585. Mentd. Wood v. Adcock (1852), 7 Exch. 468. 

Construction of award generally .] — See Sect. 15, 
post, 

B, Awards allowing Interest, 

See, also , Nos. 1312, 1707, 1708, 2076, post. 

1171. Compound interest.] — An award is not to 
be impeached for allowing compound interest ; 
for it may be allowed in case of a contract for it, 
either express or to be inferred from the nature of 
the dealings between the parties, as if it is accord- 
ing to the course of their trade ; therefore, it is a 
conclusion of fact, on which the judgment of the 
arbitrators is final, but this doctrine as to interest 
has no relation to mtges. — Morgan v. Mather 
(1792), 2 Ves. 16 ; 30 E. R. 500. 

Annotations : — Const! . Re Whitoley & Roberts, [1891] 1 Cb. 
558. Refd. Rufford v. Bishop, Bishop v. Rufford (1829), 
7 L. J. O. S. Ch. 108. Mentd. Plows & Middloton (1845), 
6 Q. B. 845. 

1172. Interest allowed when court would not have 
granted same.] — Where, on a reference of a Ch. 
suit, & all matters in difference between the 
parties, the arbitrator allowed interest, when it 
would not be allowed by a ct. of law or equity, 
the ct. refused to set aside the award on that 
ground. — Re Badger (1819), 2 B. & Aid. 691 ; 
106 E. R. 517. 

Annotation : — Mentd. Bedreochund v. Elphlnstono (1830), 
2 State Tr. N. 3. 379. 

1173. Submission re-executed — Award of interest 
after date of original submission.] — The time for 


1164 i. Void in toto where insever- 
able .] — Where costs were awarded with- 
out authority, & could not be separated 
from the sum awarded, the award was 
set aside. — W ebster v. Black (1840), 
6 O. 3. 105.— CAN. 

1164 ii.- -.] — Where an amount 

awarded includes money under an agree- 
ment not submitted & such amount is 
not separable from the rest of the award, 

the award cannot be supported. 

Tully v. Chamberlain (1871), 31 
U. C. R. 299.— CAN. 

1164 iii. .] — Where the 

decree ordaining parties to execute 
mutual discharges was ultra vires : — 
Held : tho award fell to bo reduced 


SON v. Mader (1913), 13 E. L. R. 102. — 

CAN. 

1167 i. Presumption against award .} — 
An award was not supported where on 
the facts sot out nothing appeared to 
show that a certain matter, not included 
in the written reference, had been ver- 
bally submitted as alleged. — Martin v. 
Kkrgan (1859), 2 P. R. 370 — CAN. 

PART IV. SECT. 8, SUB-SECT. 2.— B. 

r. General rule.] — If the arbitra- 
tors have exceeded their powers by 
awarding interest when thoro was no 
Jurisdiction to do so, the award must bo 
set aside. — Humphreys v. Victoria 
City (1912), 17 B. C. R. 258.— CAN. 


balance of the deposit, & tho case was, 
by consent, referred to arbitrators : — 
Held : the arbitrators were at liberty 
to allow interest on tho balance. — 
Beahan v. Wolfe (1832), Ale. & N. 
233.— IR. 

u. Interest allowed after date of sub- 
mission .] — l’ltf. in Apr. gave in a 
statement of his claim, with interest up 
to that time. Time was allowed deft, 
to prove his defence, & in making their 
award on Oct. 6 arbitrators added 
interest up to Sept. 1 on the sum 
claimed in Apr. for principal & Interest : 
- — Held, : they had power to do this, & 
to award interest on tho amount until 
paid. — Stewart v. Webster (1861), 20 
U. C. R. 469.— CAN. 


in toto , that portion of it which was 
ultra vires being inseparable from the 
rest. — M iller & Son v . Oliver & Boyd 
(1903), 41 Sc. L. R. 26.— SCOT, 

1104 iv. — Where arbitrators 

f o beyond the scope of their commission, 
: such excess is not separable from what 
might have been legitimately deter- 
mined, the award is void & cannot be 
enforced. — M ader r. Harrison, Harri- 


*• 7 •] — An arbitrator has no w. Liability for interest decided — 

right to allow interest on tho amount of Amount incapable of ascertainment .] — 
compensation awarded & to include it Under a submission “ to determine 
in ms award. — Green v. Can. North which of the several Items of claim the 
Ry. Co. (1915), 30 W. L. R. 572 ; 7 estate of Mrs. B. is bound as matter of 
W, W. R. 1072. — CAN. law to pay”: — Held: the arbitrator 

was authorised to consider the liability 
t. Interest allowed on mm claimed .] for interest, although he could not 
— When a sum of money had been correctly find the amount due. — • 
deposited by a servant with his master, Armstrong v. Cayley (1867), 2 Ch. Ch. 
& an action brought to recover the 128. — CAN, 
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making an award was enlarged by the parties 
altering & re-executing the arbn. bonds, & the 
arbitrator awarded interest on a principal sum 
found to be due from the one to the other, beyond 
tho date of the original submission, but within that 
of the re-execution : — Held : he had authority so 
to do, for the date of the submission had been 
extended to the time of re-executing the bonds. 
Qu. : whether an award of interest, on a sum due 
on securities carrying interest beyond the sub- 
mission & till payment, be good. — W atkins v . 
Thillpotts (1825), M’Cle. & Yo. 393 ; 148 E. R. 
405. 

Annotation : — Mentd. Blgnall v. Gale (1841), 2 Man. & G. 
364. 

1174. Award that parties should account — Arbi- 
trator taking accounts himself & allowing interest.] 

— Where an arbitrator, appointed to determine all 
matters in difference between the parties, decided 
that they should account & took the account 
himself : — Held : as he did not act simply as an 
auditor assigned under the common law judgment 
quod computet , although such judgment was 
ultimately to be entered, it was competent to him 
to take the accounts as they really stood between 
the parties, & award interest upon such accounts, 
at a higher rate than would be payable here. — 
Baxter v. Hozier (1839), 5 Bing. N. 0. 288 ; 7 
Scott, 233 ; 1 Arn. 519 ; 8 L. J. 0. P. 169 ; 132 
E. R. 1115. 

Annotations : — Mentd. Cot-tam v. Partridge (1842), 4 Man. & 
G. 271 ; Purcell v. Harding (1866), 16 W. R. 128. 

1175. First award of gross sum remitted back — 
Amended award showing part of gross sum as 
Interest.] — It was sought to set aside an award, 
which had been referred back, on the ground (inter 
alia) that a former award had some defects to 
remedy, & the further award was required on 
account of an excess of jurisdiction : — Held : as 
all matters in difference were referred to arbn., & 
the arbitrator explained that £311 was the debt, 
& that the first award was made for £328, the sum 
of £14 being claimed & due for interest, the 
objection failed . — lie Cook (1849), 14 L. T. O. S. 
207. 

1176. Reference of “ all matters in difference ” — 
No demand for interest in notice of action.] — Held : 
an arbitrator, under a submission of “all matters 
in difference,” might award pltf. interest, notwith- 
standing the notice of action did not contain any 
demand of interest. — Edwards v. Great Western 
Ry. Co. (1851), 11 C. B. 588 ; 21 L. J. C. P. 72 ; 
138 E. R. 603. 

Annotations; — Mentd. Parker v. G. W. Ry. Co. (1851), 11 
O. B. 545 ; Crouch v. U. N. Ry. Co. (1856), 11 Exch. 742 ; 
Baxondale v. G. W. Ry. Co. (1863), 14 C. B. N. S. 1; 
Sutton v. G. W. Ry. Co., Sutton v. S. E. Ry. Co. (1865), 
3 H. & C. 800, Ex. Oil. ; G. W. Ry. Co. v. Sutton (I860), 
L. R. 4 H. L. 226, H. L. ; Lyles v. Southend-on-Sea 
Corpn. (1905), 92 L. T. 586, C. A. 

1177. When liability for interest admitted.] — 

Where it appeared that one party had admitted, 
before the arbitrator, that tho other party was 
entitled to interest on a sum, & this claim was not 
adjudicated on by the arbitrator, the ct. granted a 
rule for referring matters back to the arbitrator. — 
Bennett & Harvey v. Bowness (1858), 32 L. T. 
O. S. 108. 


C, Arbitrations under Arbitration Clauses in Mer- 
cantile Contracts . 

1178. Disputes amounting to claims for breach of 
warranty — Award directing abatement from price.] 

— Deft, bought of pltfs., at a price named, “ 413 
bales of wool, to arrive ex 8 ., or any vessel they 
may be transhipped in. The wool to be guaranteed 
about similar to samples in the selling brokers’ 
possession ; & if any dispute arises, it shall be 
decided by tho selling brokers, whose decision 
shall be final.’’ On the arrival of the wool, it 
turned out not about similar to sample, & the 
brokers, after protest from deft., awarded that 
deft, should take it at a certain abatement in 
the price of different bales : — Held : ( l ) as the 
contract was for the sale of specific goods, the 
guarantee was not a condition, but only a warranty, 
& deft, could not reject the wool on account of its 
inferiority ; (2) the brokers had power to award as 
they had, & deft, was bound to take tho wool 
accordingly. — Heywoetu v. Hutchinson (1867), 
L. R. 2 Q. B. 447 ; 36 L. J. Q. B. 270. 

Annotations : — Reid. Azemar v. Casolla (1867), 36 L. J. O. P. 

263, Ex. Ch. ; He Green Sc Balfour, Williamson (1890), 

63 L. T. 97. 

1179. Dispute as to right to reject — Award 
directing acceptance at redueed price.] — A contract 
for the sale of wheat to arrive contained a clause 
that any dispute arising thereout should be referred 
to arbn., as therein provided. On its arrival, the 
buyer claimed the right to reject it, on account of 
inferiority in quality. The sellers at once called 
for an arbn. The arbitrators made an award that 
the purchaser should take the wheat with an 
allowance: — Held: (l) the award was invalid, 
inasmuch as the only question submitted to the 
arbitrators was tho buyer’s right to reject ; (2) no 
custom existed in the Liverpool corn trade com- 
pelling a buyer to accept, with an allowance, wheat 
inferior in quality to that contracted for, if not 
sea-damaged. — Sinidino, Ralli & Co. v. Kitchen 
& Co. (1883), 1 Cab. & El. 217. 

1180. .] — G. & Co. contracted to buy, 

from B. W. & Co., about 1,000 cases, at 32s. per 
case, of tinned ^salmon, quality guaranteed good ; 
& the contract provided that there should be the 
“ usual examination for customary allowances, 
& general brokers’ conditions, any dispute to be 
settled by arbn.’’ Subsequently G. & Co. objected 
that the samples tendered were not equal to con- 
tract guarantee, & proposed arbn. Both sides 
then appointed arbitrators, who made an award 
“ that the buyers accept the salmon, & that the 
sellers make an allowance to the buyers of 1$. 6d. 
per case.” Thereupon G. & Co. applied to the ct, 
for an injunction to restrain B. W. <fc Co. from 
making the awards a rule of ct., & to have the 
award set aside or remitted to the arbitrators for 
reconsideration, mainly on the ground that they 
had exceeded their jurisdiction. The question 
was whether the submission to tho arbitrators 
extended, not only to tho point as to the quality 
of the salmon, but also to the right of the buyers 
to reject the goods, if not equal to guarantee. The 
evidence showed that thero was a custom of the 
trade that, where there was a deficiency or in- 
feriority in the quality of goods tendered under a 
contract, arbitrators might by their award make 


PART IV. SECT. 8, SUB-SECT. 2.— C. 

a. Submission of all disputes , etc . — 
Award that seller take back goods .] — 
Pltf. sold to defts. two thousand casks of 
cement, to be delivered In merchantable 
condition, & it was agreed that “ all dis- 
putes, differences, claims Sc demands, 
matters & things between them in respect 
of the contract ” should be referred to 
arbn. The arbitrators awarded that the 
cement was not merchantable Sc that 


pltf. should take back one thousand 
six hundred & thirty-nino casks : — 
Held : the arbitrators had power so 
to direct, as the cement was un- 
merchantable. — Sahl v. Mac Donnell 
(1886), 7 N. S. W. L. It. 385 — AUS. 

b. Submission to Chamber of Com- 
merce — Award incorporating trade cus- 
tom .] — An award was made by the 
Bengal Chamber of Commerce, who, it 
was alleged, had acted in excess of juris- 


diction in having disregarded the fact 
that the contract was made by pltfs. as 
brokers. Pltfs. alleged thero was a 
custom in the market, by which brokers 
were liable upon such contracts, Sc such 
custom was well-known to tho Chamber : 
— Held : (1) the custom existed ; (2) the 
Chamber know of it ; (3) the matter 
waB within their jurisdiction, Sc the 
award was properly made. — Joyhall Sc 
Co. v. Monmotha Nath Mullik (1916), 
20 C. W, N. 365, — IND, 
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Sect. 8.— Requisites of valid award: Sub-sect. 2, 

the buyer take the goods with an allowance by 
way of compensation, fixed by the award : — Held : 
(1) the submission did not extend to the latter 
point ; (2) the arbitrators had exceeded their 

authority in attempting to bind the buyers by 
making a new contract, by which they were not 
bound in point of law, or to deprive the buyers of 
their right to reject the goods, & any custom of the 
trade to that effect was an unreasonable one ; 
(3) the matter must be referred back to the arbi- 
trators. — Re Green & Co. & Balfour, William- 
son & Co. (1890), 63 L. T. 325 ; 6 T. L. R. 445, 
C. A. 

1181. .] — Defts. contracted to supply 

pltfs. with 20,000 cases of tinned salmon at 23s. 9a. 
per case, “ allowances, as customary, to be settled 
on result of examination before delivery, of not 
less than 10 per cent, of the cases for average.” 
Any dispute was to be settled by arbn. In due 
course defts. tendered 14,000 cases as part of the 
20,000, each tin of which was labelled, “ Tinned 
salmon *, 1 lb. ; first quality.” A dispute arose 
as to the weight of some of the tins, & pltfs. 
gave notice of their intention to reject the goods, 
inasmuch as a sale of them with a false state- 
ment as to weight would render the vendors 
liable to criminal proceedings, under Merchandise 
Marks Act, 1887 (c. 28), ss. 2, 3. The parties 
thereupon proceeded to arbn., arbitrators & an 
umpire being appointed. On investigation, it 
was found that about sixty tins in every twenty- 
five cases wero deficient in weight. The umpire 
made his award, finding, (1 ) the salmon was a fair 
tender under the contract, & no sufficient cause 
existed for rejecting the same ; (2 ) the weight was 
“ irregular & unusually deficient ” ; & awarding 
la. per case compensation to pltfs. The evidence 
showed that in the trade the “ customary allow- 
ance ” for deficiency in weight was 7 8. 6d. for 
twenty-five cases, whereas the umpire’s allowance 
was 25a. Pltfs. moved to restrain defts. from 
making the award a rule of ct., & that the matter 
in dispute might be remitted to the arbitrators & 
umpire for reconsideration: — Held: (1) the de- 
ficiency being, according to the umpire’s award, 
“ irregular & unusual,” the award was, on the face 
of it, bad ; (2) in the circumstances, the umpire 
had no power to force the parties to enter into a 
new contract by the insertion of a new price, 
instead of the “ customary allowances,” he having 
considered that “ customary allowances ” did not 
apply ; (3) the matter must go back to the arbi- 
trators & umpire. — Hooper <fe Co. v. Balfour, 
Williamson & Co. (1890), 62 L. T. 646. 

1182. Award determining right to reject 

subsequent shipments & rescind contract.}—- A 
contract was entered into for the sale of 1,100 
pieces of timber, to be delivered in two instalments. 
Upon delivery of the first instalment, the pur- 
chasers refused to accept the goods, on the ground 
that they did not- fulfil the terms of the contract, 
&, further, intimated that they would refuse the 
second instalment, on the ground that the first 
instalment was such a departure from the contract 
as to justify them in refusing to accept either 
parcel. The matter was referred to arbn., & the 
arbitrator found & awarded that the first shipment 
was so far from complying with the requirements 
of the contract., as to entitle the buyers to repudiate 
& to rescind the whole contract, & to refuse to 
accept the first shipment & all further shipments 
under the contract. Upon a motion by the 


vendors to set aside the award, upon the ground 
that it was bad upon its face : — Held : the umpire 
was entitled to draw the inference, from the 
defective delivery of the first instalment, that the 
second would also be bad, & the award could not 
be said to be bad upon its face. — Millar’s Karri 
& Jarrah Oo. (1902) v . Weddel, Turner & Co. 
(1908), 100 L. T. 128 ; 11 Asp. M. L. 0. 184 ; 14 
Com. Gas. 25. 

1183. Dispute as to quantity — Award deciding 
basis of ascertaining same.] — A contract for the 
sale of a cargo of wheat provided that disputes 
should bo referred to arbitrators, & “ any de- 
ficiency on bill of lading weight to be paid by the 
seller, & any excess over bill of lading weight to 
be paid by buyer, at contract price.” On a 
reference to arbn., the buyers were awarded a 
deduction from the gross weight by custom. The 
gross actual weight of the wheat was not disputed, 
but there was a question as to an allowance of 
1 lb. per 500 lb. from the gross weight, which was 
given when the weighing was by “ hopper,” as 
at Newcastle, in order to give the buyer the benefit 
of the “ turn of the beam,” which he would get 
if the weighing were by scale. The sellers, H. & 
Co., applied to set aside the award as beyond the 
jurisdiction as to this allowance : — Held : the 
arbitrators had jurisdiction, & there was no 
ground for setting aside the award. — Harris 
Brothers v. Smyth (1888), 4 T. L. R. 569. 

1184. Dispute as to quality — Award deciding 
average weight on which quality based.] — On an 
informal reference to two brokers, it appeared the 
contract in dispute was for the sale of hides of an 
average weight of 69 lbs., to come out at 63 lbs. on 
delivery. In awarding damages, the arbitrators 
took into consideration the proportion of light hides 
to heavy, as well as the failure to reach the average : 
— Held : ( 1 ) the arbitrators were entitled, under the 
submission, to award damages both for the : low 
average & the large proportion of light hides ; 
(2) the award could not be set aside . — Re Brandt 
& Co. & Boutcher & Co. (1890), 7 T. L. R. 140. 

1185. Submission of “ any dispute arising on this 
contract ” — Award as to existence of trade custom.] 
— By a contract in writing, defts. “ sold to ” pltfs. 
a cargo of cotton seed cake of a specified quality. 
The contract contained a clause that, “ should 
any of the above goods turn out not equal to 
quality specified, they are to be taken at an 
allowance, which allowance, together with any 
dispute arising on this contract, is to be settled by 
arbn.” Defts. signed the contract, with the 
addition of the word “ brokers,” & were acting as 
agents. Some time after the contract was signed, 
defts. named their principals. The cargo proved 
to be of inferior quality, & an arbn. (which pltfs. 
did not attend), to determine the liability of defts., 
was held ; the arbitrators decided, by their award, 
that defts. were not liable, inasmuch as a custom 
existed that a broker, upon naming his principals, 
ceased to be liable on the contract. At the trial 
of the action, -the jury found that the alleged 
custom did not exist : — Held : defts. were not 
relieved from liability by the award, inasmuch 
as the arbitrators had exceeded their jurisdiction. — 
Hutcheson v. Eaton (1884), 13 Q. B. D. 861 ; 51 
L. T. 846, C. A. 

Annotations : — Folld. lie North Western Rubber Co. Sc 

Httttenbach, [1008] 2 K. B. 907. C. A. ; Olympia Oil Sc 

Cake Co. v . Produce Brokers Co. (1914), 84 L. J. K. B. 

1153, C. A. Overd. Produce Brokers Co. v. Olympia Oil 

& Cake Co., [1916] 1 A. C. 314, H. L. Mentd. He Green & 

Balfour, Williamson (1890), 63 L. T. 325, C. A. ; Larsen 

v. Sylvester (1908), 99 L. T. 94, H. L. ; May t>. Mills (1914), 

30 T. L. R. 287. 


1186 i. Submission of any disputes , so as to control the meaning of the Transvaal Mines Labour Co., Ltd. 
etc. — Award us to existence of trade contract, is not referable to arbn. as v. Robinson Group of Mines (1911), 
custom .] — A question whether a custom a dispute arising out of the contract. — T. H. 191. — S. AF. 
is to be added to a written contract, 
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1186 . -.] — A contract for the sale of 
rubber contained the following arbn. clause : 
“ Any dispute on this contract to be settled by 
arbn. here, in the usual way.” On arrival at 
Liverpool, the buyers refused to take delivery, 
on the ground that the goods were not in accord- 
ance with the contract. The dispute was referred 
to arbitrators, who found that the goods were not 
in accordance with contract, but must be accepted 
by the buyers at an allowance of 10$. per ton. 
The award was based upon the existence of an 
alleged custom applicable to contracts for raw 
materials to be shipped to this country, to the 
effect that the buyers should accept the goods 
with an allowance for inferiority of quality, where 
that inferiority was, in the opinion of the arbi- 
trators, not excessive or unreasonable. Upon a 
motion by the buyers to set aside the award, the 
ct. directed an issue to determine the existence of 
the alleged custom, &, upon the trial of the issue, 
the alleged custom was found not to exist : — Held : 
the arbitrators had no jurisdiction to deal con- 
clusively with the question of the existence of the 
custom for the purpose of making their award, 
&, as the custom upon which they based their 
award had been found not to exist in fact, the 
award compelling the buyers to accept goods not 
in accordance with the written contract was bad, 
& must be set aside — Re North Western Rubber 
C o., Ltd., & IIuttenbaoh & Co., 11908] 2 K. B. 
907 ; 78 L. J. K. B. 51 ; 99 L. T. 680, C. A. 

Annotations : — Folld. Be Olympia Oil 8c Cake Co. 8c Produce 

Brokers Co. (1914), 84 L. J. K. B. 1153, C. A. Overd. 

Produce Brokers Co. v. Olympia Oil & Cake Co., 11916] 

1 A. O. 314, H. L. Refd. Miller, Gibb v. Smith & Tyrer, 

[1917] 2 K. B. 141, C. A. 

1187. .] — Under a clause in a contract 

referring to arbn. any dispute arising under the 
contract, the arbitrator has jurisdiction finally to 
determine the existence of a custom affecting the 
rights & liabilities of t he part ies under the contract, 
where such custom is not inconsistent with the terms 
of the contract, inasmuch as he cannot decide what 
the contract is without introducing the custom. 
Hutcheson v. Eaton , No. 1185, ante , & Re North 
Western Rubber Co., Lid., efr Huttenbach Co., 
No. 1186, ante , overd. — Produce Brokers Co., 
Ltd., v. Olympia Oil & Cake Co., Ltd., [1916] 
1 A. C. 314 ; 85 L. J. K. B. 160 ; 114 L. T. 94 ; 
32 T. L. R. 115 ; 60 Sol. Jo. 74 ; 21 Com. Cas. 320, 
H. L. 

1188. Dispute as to measure of damages for 

non-delivery — Award appropriating cargoes to par- 
ticular contracts.] — A contract for the sale of a 
cargo of coals contained an arbn. clause in respect 
of all matters arising out of the contract. A dispute 
having arisen between buyer & seller, whether the 
measure of damages in respect of the non-delivery 
of the cargo was the difference between the con- 
tract price & the market price at the time of the 
breach, or the difference between the contract 
price & the price at which the buyer sold to G., a 
third party, the matter was referred to arbn. under 
the terms of the contract. The arbitrator found 
that the buyer intended to re-scll to G. the cargo 
due to him from the seller, <fc appropriated that 
cargo to his contract with G., & he gave his award 


in the form of a special case : — Held : the arbi- 
trator had no jurisdiction to deal with matters 
outside the contract, & the true measure of 
damages was the difference between the contraot 
price & the market price at the time of the breach* 
— Williams Brothers v. Agius (E. T.), Ltd., 
[1914] A. 0. 510 ; 83 L. J. K. B. 715 ; 110 L. T. 
865 ; 30 T. L. R. 351 ; 58 Sol. Jo. 377 ; 19 Com* 
Cas. 200, H. L. 

Annotations : — Mentd. Jamal v. Moolla Dawood, [1916] 

1 A. U 175, P. C. ; Weir (Andrew) r. Dobell, [1916] 1 K. B* 

722. 

D. Awards for Payment to Strangers or affecting 

their Rights and Interests. 

1189. Award to make payment to stranger.] — An 
award is void if it is outside the submission, as 
where A. & B. submit to the award of C., who 
awards that A. shall make payment to P., a 
stranger, for he cannot award a man to do a thing 
which lies not in his power, for I). might refuse to 
accept the money. — A non. (1581), Godb. 12 ; 78 

E. R. 8. 

1190. .] — Debt upon an obligation to stand 

to the award of S., who awarded that one of the 
parties should pay to the son of the other party 
£5, which was bequeathed to him ; & for non- 
payment action was brought : — Held : the action 
did not lie, for he was not bound to pay or tender 
the money to a stranger to the award. — Ecoles- 
tade v . Maliard (1582), Cro. Eliz. 4 ; 78 E. R* 
270. 

Annotation: — Refd. Cooke v. Whorwood (1672), 2 Saund. 

337. 

1191. .}-;An award to pay money to a 

stranger, unless it is shown to be for the benefit of 
one of the parties, is bad. — B edam v. Clerkson 
(1696), 1 Ld. Raym. 123 ; 91 E. R. 979. 

1192 . Attorney's bill.] — An award that one 

of the parties shall pay the attorney’s bill is good. 
— Nelson v . Bael (1739), 7 Mod. Rep. 305 ; 87 
E. R. 1257. 

1198 . Bad unless it appear to be for benefit 

of party.] — Qu. : if an award of money to be paid 
to a third party be good, unless it appear to be 
for the benefit of one of the parties. — Bird v. Bird 
(1703), 1 Salk. 74/; 91 E. R. 70. 

Annotation : — Folld. Adcock v. Wood (1851), 6 Exch. 814. 

1194. -.] — An award directing payment 
of a sum of money to a stranger is not good, unless 
it appears, on the face of the award, that such 
payment is for the benefit of a party to the sub- 
mission . — Re Laing (Lang) & Todd (1853), 13 
C. B. 276 ; 20 L. T. O. S. 210 ; 138 E. R. 1204. 

1195. Directing payment of costs to attor- 

ney’s clerk.] — A submission of reference, after 
referring the amount of damages caused by certain 
trespasses, provided that the costs & the charges 
of the agreement, & the costs, charges & expenses 
of, & attending or incident to, the arbn., including 
the payment to be made to the referees <fc their 
umpire, & for any proofs that might be required 
by them, should be borne & paid by S., & should be 
awarded accordingly. The award found the 
amount of damages, & then found a further sum 
to be due for costs, but did not distinguish the 
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1189 i. Award to make payment to 
stranger.] — A direction in an award to 
pay money to a stranger to the reference : 
— Held: bad. — lie Campbell v. Bkown 
(1857), 2 P. It. 291.— CAN. 

1189 ii. . ] — A dispute in respect of 

the title to certain land was referred : — 
Held : even If the arbitrators wore 
authorised to make a bargain between 
the parties as to the terms on which the 
land should be sold by one to the other, 
they had no right to direct that a 


portion of the money which was to be 
paid should be apportioned to the wife 
of one of the parties without his con- 
sent. — B ond v . Bond (1865), 15 C. P. 
613.— CAN. 


the payment of debts due by A. on 
account of the stock : — Had : the 
award was warranted by the submis- 
sion. — Fowkk v. Lister (1839), 1 

Ont. Dig. 165.— CAN. 


o. Award that one party pay sums 
due by other to stranger.] — Whore a 
submission recited tliat A. agreed to 
give up his stock to B., & to assign him 
all claims due in respect thereof, on 
payment of such sums as arbitrators 
should decree, & they awarded that 
B. should pay a certain sum, & assume 


d. Award that one party give bill 
ndorsed by stranger .] — An award direct- 
rig that defts. should give to pltf. a 
rood indorsed negotiable promissory 
lote for the sum found due is bad as 
cq Hiring a third party as indorser. — 
Irorge v . Smith (1854), 4 0. P. 291. — 
IAN. 
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Sect . 8. — Requisites of valid award: Subject. 2, 

D . <£r jg. ] 

amount due to the referees, & awarded the sum 
so found due for costs to be paid to O., who was 
only mentioned in the attestation clause of the 
award as clerk to the attorneys of the successful 
party : — Held : a rule might be granted to compel 
payment of the sum awarded for damages, for, if 
the award of the costs were in any degree defective, 
it was separable from the rest of the award . — Re 
Lloyd & Spittle, Re Addison & Spiitle (1849), 
18 L. J. Q. B. 151 ; 13 Jur. 687. 

1196. For use of one party.] — An award 

that money shall be paid to a stranger for the use 
of one of the parties to a submission is sufficient. — 
Snook v. Hellyer (1818), 2 Chit. 43. 

Annotations : — Folld. Wood v. Adcock (1852), 7 Exch. 468. 

Reid. He Laing & Todd (1863), 13 C. B. 276. 

1197. Award directing payment or execution of 

release to stranger.] — Semble : an award is not 
bad for directing one of the parties to pay or 
execute a release to a stranger. — Lynch & Tem- 
pleman v . Clemen ce (1699), 1 Lut. 571 ; 125 E. R. 
300. 

1198. Award binding one party that stranger 
should pay other party.] — If A. & S. are bound to 
abide by an award, & the award be that S. be bound 
that G. pay A. £20 : — Semble: (1) the award is 
void, for G. is a stranger to the submission 
(Yelverton, J.) ; (2) S., being a party, should be 
compelled to make G. pay A., or else forfeit his 
obligation (Illingworth, J.). — Anon. (1468), 
Y. B., 8 Edw. 4, fo. 2, pi. 1. 

1199. .]— An award that one of the parties 

E ay to the other £10, & cause three other parties 
3 become bound to pay the other £10 a piece 
severally, is wholly void. 

There is a difference between the condition of 
an obligation & an award. In an award, the law 
intends that the arbitrators shall be indifferent 
& equal judges between the parties, & that is not 
consistent with causing a man to prove a matter 
which depends on the will of a stranger, whether 
he perform it or not ( per Cur.). — Anon. (1477), 
Y. B., 17 Edw. 4, fo. 5, pi. 3. 

1200. Award that one party & two strangers 
become bound by deed — Award severable.] — Award 
that one of the parties pay the other 12c/., & that 
he & two others become bound by deed for the 
payment, is void as to the strangers, but good as 
to the party himself. 

The award was severable, & not wholly void 
(Brian, C.J., & Choke, J.). — Anon. (1478), Y. B., 
18 Edw. 4, fo. 22, pi. 3. 

1201. .] — An award that deft. & two 

strangers be bound as obligors, is void as to the 
strangers, but good as to the party to the sub- 
mission. — Ingram v. Rouche (1479), Y. B., 19 
Edw. 4, fo. 1, pi. 1. 

Annotations : — Consd. Cooko v. Whorwood (1672), 2 Saund. 
337. Held. Ecclestado v. Mallard (1582), Cro. Eliz. 4. 
Mentd. Osborn's Case (1613), 10 Co. Rop. 130 a; Gray v. 
Gray (1610), Cro. Jac. 625. 

1202. -.] — An award that deft. & a 

stranger to the submission, which was between 
pltf. & deft., be bound is void as to the stranger 
(Brian, C. J., & Choke, J.). — Anon. (1481), Y.B., 
21 Edw. 4, fo. 76, pi. 8. 

1203. Award requiring party to get lord of manor 
to grant copyhold — Or stranger to grant release.] — 
If a submission to an award is as to the right, title 
& possession of certain lands, the arbitrators 
cannot order one of the parties to get the lord of 
the manor to grant a copyhold, or a stranger to 
make a release or confirmation. — A nqn. (1542), 
Moore, K. B. 3 (11) ; 72 E. R. 399. 

1204. Award that defendant & stranger (his wife) 
Should have land — Award inseverable, -^An award 


that deft. & his wife (she not being a party to the 
submission) shall have the lands in question is 
void, for the arbitrators have not any power to 
award a thing to be done for the benefit of a 
stranger. The award being void in part, is void 
as to the whole. It is otherwise where two things 
are appointed to be done, the one within the sud- 
mission, & the other not, for then, if they are 
severally awarded, the part within the submission 
is good. — Samon v . Pitt (1595), Cro. Eliz. 432 ; 
78 E. R. 672 ; sub nom. Samon's Case, 5 Co. Rep. 
77, b. 

Annotations: — Apld. Tkinne v. Rigby (1612), Cro. Jac. 
314. Distd. Slmmondts v. Swaine (1809), 1 Taunt. 549. 
Reid. Grove v. Crane (1621), Palm. 145 ; Bird v. Bird 
(1703), 1 Salk. 74 : Armitt v. Bream© (1704), 1 Salk. 76. 
Mentd. Candler v. Fuller (1738), Willes. 62. 

1205. Award of lease for life — Remainder to 
stranger.]— An award of a lease for life, with 
remainder to a stranger, is good for the particular 
estate, but the pleading must name where it was 
made. — Brktton v. Prat (1600), Cro. Eliz. 758 ; 
78 E. R. 990. 

Annotation : — Reid. Bird v. Bird (1703), 1 Salk. 74. 

1206. Award that party shall make acknowledg- 
ment before stranger.}— An award that deft, 
should make an acknowledgment before the Mayor 
of Taunton : — Semble : good. — Spigurnell v. 
Jene (1660), 1 Sid. 12 ; 82 E. R. 940. 

1207. Award that party shall find surety.] — An 
award that one of the parties shall be bound in a 
bond to another, is good, but not that he shall find 
a surety to enter into a bond. — Cooke v, Whor- 
wood (1671), 2 Saund. 337 ; 2 Keb. 767 ; 85 E. R. 
1135. 

Annotations : — Folld. Brown v. Watson (1839), 6 Bing. 
N. C. 118 : Re Goddards Mansfield (1850), 1 L. M. & P. 
25. Mentd. Rudder v. Prico (1791), 1 Hy. Bl. 547. 

1208. Award to make assignment of apprentice.] 

— An award that one of the parties should make an 
assignment of his apprentice is bad. — Bern v. 
Dryden (1710), 11 Mod. Rep. 272; 88 E. R. 
1035. 

1209. Award cancelling deed of apprenticeship.} — 

Arbitrators cannot cancel a deed of apprenticeship 
where the apx>renticos are not parties to the sub- 
mission. — Wicks v . Cox (1847), 11 Jur. 542. 

1210. Award on matters In difference between 
parties to submission & strangers thereto.] — Fisher 
v . Pimbley, No. 209, ante., 

1211. Award affecting fund in which strangers 
Interested.] — The submission being of all matters in 
difference between the parties, an award directing 
a sum to be paid by pltfs. to deft, out of a partner- 
ship fund, in which others were interested : — Held : 
bad. — Ingram v. Milnes (1807), 8 East, 445 ; 
103 E. R. 414. 

Annotation : — Reid. Gisborne v. Hart (1839), 5 M. & W. 50. 

1212. Award directing payment at house lot 
stranger.] — An award appointing one of the parties 
to pay money at or in the house of a stranger is 
good. — Tavkknor v. Skingle (1631), Cro. Car. 
226 ; 79 E. R. 797. 

Annotation : — Mentd. Horton v. Benson (1676), 1 Freem. 
K. B. 204. 

1213. A ward directing waste on land of stranger.] 

— An award between a lessee & a neighbour, 
awarding an act to be done for the benefit of the 
latter by the lessee, which would be waste upon the 
estate of the lessor, is bad. — Alder v. oavill 
(1814), 5 Taunt. 454 ; 128 E. R. 766. 

1214. Award directing work on land of stranger.] 
— An action of trespass quare clausum fretpit, in 
which there was a justification of a publio right of 
way, was referred to an arbitrator, with power to 
direct what should be done between the parties. 
He directed a verdict for deft., & that pltf. should 
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put up a stile & bridge upon the way, in a place 
described. That place was not on land of either 
pltf . or deft. : — Held : this latter part of the award 
was void. 

The terms of the submission extend only to what 
is to be done between these parties : the moment 
the interests of third parties come in it is beyond 
the authority given by the submission. So far, 
therefore, as the award refers to anything to be 
done on the land of third persons, it is not within 
the submission : no action could be maintained 
for not doing it (Parke, B.). — Turner v. Swainson 
(1836), 1 M. & W. 672 ; 2 Gale, 133 ; Tyr. Sc Gr. 
933 ; 6 L. J. Ex. 266 ; 160 E. R. 663. 


E . Awards directing entry of, or setting aside , 

Verdict 

See , aUo cases in Sub-sect. 3, O., post 

1215. General rule.] — Semble : at whatever stage 
of proceeding a cause may have arrived, an arbi- 
trator can have no authority of himself, Sc without 
the intervention of a jury, to direct the entry of a 
verdict. — Jackson v. Clarke (1824), 13 Price, 208 ; 
M’Cle. 72 ; 147 E. R. 967 ; subsequent proceedings 
(1826), M’Cle. & Yo. 200. 

Annotations: — Folld. Donlan v. Brett (1834), 2 Ad. & El. 
344 ; Cock v. (lent (1845), 3 Dow. & L. 271. Difltd. Law v. 
Blackburrow (1853), 14 C. B. 77. Dbtd. Everest v. Ititchio 
(1862), 7 H. & N. 698. 

1216. Reference of cause.] — -A submission to 
refer a cause, Sc the subject-matter thereof, Sc the 
issue therein, to the award of a barrister, does not 
authorise him to order a verdict to be entered up. — 
Hutchinson v. Blackwell (1832), 8 Bing. 331 ; 
1 Dowl. 267 ; 1 Moo. & S. 613 ; 1 L. J. O. P. 98 ; 
131 E. R. 421. 

Amwtation : — Mentd. Cock v. Gent (1845), 15 L. J. Ex. 33. 


1217. Power to decide whether plaintiff has right 
of action.] — Under an order of reference of a cause 
& all matters in difference between the parties, the 
costs of the suit Sc of the reference Sc award, & 
all other costs, were to abide the event, Sc final 
judgment was to be entered up for pltf. or deft., 
according to the award. The arbitrator awarded 
that pltf. had no cause of action against deft.. 
Sc that pltf. should pay to deft, a certain sum, 
which he found to be due from pltf. to deft. The 
arbitrator then declared that his award was not 
intended to exclude pltf. from receiving the 
commission to which he would be entitled under a 
certain agreement : — Held : the arbitrator had no 

E ower to direct in which way the verdict was to 
e entered, but only to decide whether pltf. had a 
right of action against deft., & a rule to set aside 
the award should be refused. — Harding v . 
Forjbhaw (1836), 1 M. & W. 416 ; 4 Dowl. 761 ; 
Tyr. & Gr. 472 ; 160 E. R. 496. 

Annotations: — Folld. Cockbum v. Newton (1841), 2 Man. Sc 
G. 899. Difitd. Kilburn v. Kilbum (1845), 14 L. J. Ex. 
160. Folld. Hobson v. Stewart (1847), 2 New Praot. Cas. 
64. 

1218. Same powers as judge at Nisi Prius.] — An 

action of trespass was referred by order of Nisi 
Prius , which empowered the arbitrator to amend 
the pleadings, & to certify for costs, in the same 
manner as a judge at Nisi Prius . The arbitrator 
awarded a verdict for pltf., with nominal damages, 
Sc certified in his award that the action was brought 
to try a right, etc. : — Held : he had power to do so, 
& pltf. was entitled thereon to his full costs. — 
Spain v. Cadeli. (Caddell) (1841), 8 M. & W. 129 ; 
9 Dowl. 746; 10 L. J. Ex. 313 ; 6 Jur. 322; 161 
E. R. 978. 


Annotations : — Apld. Perry t>. Dunn (1843), 1 L. T. O. 8. 
337. Refd. Wigens v. Cook (1859), 28 L. J. C. P. 312 ; 
Bed well v. Wood (1877), 2 Q, B. D. 626. 


1219. Cause referred before trial.] — Where a case 


is referred to an arbitrator before trial, be has na 
power to direct a verdict to be entered. — S tanni- 
forth v. Ryall (1844), 3 L. T. O. 8. 100. 

1220. No express power to direot verdict.] — A 

cause in which issue had been joined Sc all matters 
in difference were referred by a judge’s order to 
arbn., without any power to the arbitrator to 
direct a verdict to be entered, the costs of the cause 
to abide the event, Sc the costs of the reference Sc 
award to be in the discretion of the arbitrator. 
The arbitrator directed that a verdict should be 
entered for defts. on all the issues, that each party 
should pay their own costs of the reference, Sc 
that a moiety of the costs of the award should be 
paid by each of the parties. He then awarded 
that the parties should execute mutual general 
releases of all & all manner of actions, etc., to each 
other : — Held : the arbitrator having exceeded his 
authority in directing a verdict to be entered, that 
part of the award could not bo rejected as sur- 
plusage, as it was an event inconsistent with the 
award of the releases with respect to costs, &, if 
the release did not extend to the action referred, 
there was no final determination of the action. — 
Hawkyard v. Stocks (1845), 2 Dow. Sc L. 936 ; sub 
nom. Hawkyard v. Greenwood, 14 L. J. Q. B. 
236 ; 10 Jur. 14. 

Annotations : — Folld. Cock v. Gont (1845), 14 M. & W. 680. 

Distd. Doe d. Body v. Cox (1846), 15 L. J. Q. B. 317. Refd. 

Everest v. Ritchie (1862), 31 L. J. Ex. 350. 

1221. -.] — Where a cause was referred by a 
judge’s order, Sc the arbitrator directed a verdict 
to be entered for pltf., the order giving him no 
power to do so, the ct. refused to set aside the award 
on motion. — Cock v. Gent (1845), 13 M. Sc W. 304 ; 
3 Dow. & L. 271 ; 15 L. J. Ex. 33 ; 153 E. R. 
151. 

Annotations .—Reid. Wood v. Wylde(1847), 8 L. T. O. S. 

394 ; Everest t>. Ritchie (1862), 7 H. & N. 698. Mentd. 

Law v. Blackburrow (1853), 14 C. B. 77. 

1222. Intention of arbitrator dear.] — An action 

of ejectment, upon two several demises, was, after 
issue joined, referred by a judge’s order to the 
award, arbitrament, final end Sc determination of 
an unprofessional arbitrator, the costs of the cause 
Sc of the reference & award to abide the event of the 
award. The arbitrator, professing to make his 
award “of & concerning the matter to him re- 
ferred,” ordered that “ the verdict in the cause 
should be entered for the lessors of pltf. ” : — Held : 
although the submission gave the arbitrator no 
power to enter a verdict, yet, inasmuch as the 
words used by him were not precise Sc technical 
words, the ct. was at liberty to deal with them as 
a mere intimation of his intention substantially 
to decide in favour of the lessors of pltf., Sc the 
award might be enforced by action. — Law v. 
Blackburrow (1853), 14 C. B. 77 ; 23 L. J. 0. P. 
28 ; 22 L. T. O. S. 140 ; 18 Jur. 130 ; 2 W. R. 104 ; 
2 C. L. R. 28 ; 139 E. R. 33. 

Annotations : — Apld. Everest v. Ritchie (1862), 7 H. Sc N 

698. Refd. Mays v. Cannell (1854), 15 C. B. 107. 

1223. — By a judge’s order, after issue 
joined, an action was referred to a lay arbitrator, 
who by his award ordered 44 that there should be 
a verdict for pltf. for £7 9s. lid.”: — Held: al- 
though there was no power to enter a verdict, 
the award was good Sc an action maintainable 
upon it, for the award must be read as an expression 
of the arbitrator’s opinion that pltf. was entitled 
to the sum mentioned, Sc not as an award that a 
verdict should be entered for that sum. — E verest 
v. Ritchie (1862), 7 H. & N. 698 ; 31 L. J. Ex. 360 ; 
168 E. R. 650. 

1224. No power to set aside verdict.} — The order 
of reference of an action of replevin provided 
44 that, if the arbitrator should find that pltf. is 
not entilledjo any damages at all, then the verdict 
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is to be void, &, instead thereof, to be entered for 
defts.” The arbitrator found for defts. on all the 
issues but one, & that issue the arbitrator found for 
pltf., with one farthing damages, over & above costs 
<& charges. It was contended that the arbitrator 
had no power to set aside the verdict for pltf., 
unless pltf. was not entitled to recover any damages 
at all, whereas he had found that pltf. was entitled 
to a farthing : — Held : that was to be rejected as 
surplusage. 

Too little vitiates an award ; too much is only 
bad pro tanto (Alderson, B.). — Ridgway v. 
Lloyd (1847), 8 L. T. O. S. 345. 

F. Where Verdict taken subject to References . 

See Sect. 11, post . 

G. Other Cases . 

Construction of submission in regard to what 
is referred.] — See Nos. 160—238, ante . 

Who decides what is referred.] — See Nos. 166 — 
172, ante . 

What date claims under submission are to be 
assessed to ] — See Nos. 173 — 204, ante . 

Between what parties & in what capacity 
disputes may be within submission.] — See Nos. 
205—210, ante . 

Meaning & effect of various expressions in sub- 
mission.}— Nos. 217 — 238, ante . 

1225. Abandoned claim.] — An arbitrator, to whom 
a cause was referred from Nisi Prius , found 
that pltf. was entitled to a right of way for 
carriages, which he had at first claimed by his 
declaration, but afterwards abandoned : — Held : 
this was an excess of jurisdiction, & the award must 
be set aside pro tanto. — Hooper v. Hooper (1825), 
M’Cle. & Yo. 509 ; 148 E. R. 514. 

Necessity for adjudicating on abandoned claims.] 
— See Sub-sect. 8, C. (d), post. 

1220. Account — Power to take.] — An arbitrator, 
appointed to determine all matters in difference 
between the parties, decided that they should 
account & took the account himself : — Held : as 
he did not act simply as an auditor assigned under 
the common law judgment quod computet , although 
such judgment was ultimately to be entered, it 
was competent to him to take the accounts as they 
really stood between the parties, — B axter v. 
Hozier (1839), 5 Bing. N. C. 288 ; 7 Scott, 233 ; 

8 L. J. 0. P. 109 ; 132 E. R. 1115. 

Annotation : — Hentd. Cottam v. Partridge (1842), 4 Mail. & G. 
271. 

1227. Accounts — Award that no partnership ex- 
isted — & that shares should be delivered up on 
payment of sum named.] — By bond of submission 
dated Mar. 19, 1859, it was referred to an arbi- 
trator to determine of & concerning all matters 


of accounts then pending between A. A B. The 
arbitrator, by his award, reciting the submission, 
awarded “of & concerning the premises,* * that, 
“ up to Oct. 31, 1857, the accounts between A. & 

B. , in reference to W. Farm, were adjusted, & 
that the balance then due from A. to B. amounted 
to £4,314 14s. 10d., & that no partnership existed 
between A. & B. in respect of the farm ** ; & he 
further awarded “ that A. do pay to B. the sum of 
£781 6s. 3d., the amount due from him in respect 
of the farm, & that A. do pay to B. the sum of 
£1,137 17s., due from him to B. in respect of shares 
in W. Co., & that, on payment of such last-men- 
tioned sum, B. do deliver to A. one hundred & 
eighteen shares in the co., held by him as collateral 
security for the sum.” In an action to enforce 
payment of the two sums so awarded : — Held : 
the arbitrator had not exceeded the authority given 
to him by the submission, in awarding that no 
partnership existed between A. & B., or that 
the shares held by B. as collateral security for the 
£1,137 17s. should be delivered up to A. on pay- 
ment of that sum. — Harrison v. Lay (1803), 13 

C. B. N. 8. 528 ; 1 New Rep. 437 ; 143 E. R. 209. 

See, f urther , Partnership. 

1228. Bankruptcy — Right of proof.] — In a con- 
tract between a co. & S., the latter agreed to 
execute certain works, & to provide materials, 
labour, engines, tools, implements, etc. S. in- 
closed land of the co., so as to exclude the public, 
& erected steam-engines, placed implements <fc 
materials thereon, for the purpose of carrying on 
the works. S., after some time, by letters, in 
which he referred to & enumerated the machinery 
& materials he had placed upon the premises, 
applied for & obtained advances from the co., 
upon the faith of his agreement that the engines, 
implements & materials, then on, or afterwards to 
be brought on, the premises, should bo a security. 
The amount of thosfe advances always exceeded 
the value of the property on the premises. 8. 
having become bkpfc., the co. erased his marks on 
the engines, implements & materials on the 
remises, & substituted their own. In trover by 
is assignees against the co., the cause & all matters 
in difference being submitted to arbn. : — Held : 
the arbitrator had no authority to award as to 
defts.’ right to prove under the commission, for 
their advances, or as to the extent of such proof. — 
Crowfoot v. London Dock Co. (1834), 2 Cr. & 
M. 637 ; 4 Tyr. 907 ; 4 L. J. Ex. 207 ; 149 E. R. 
915. 

Annotations : — Mentd. Hawthorn v. Nowcastle-upon-Tyno 
& N. Shields Ry. Co. (1840), 2 Ry. & Can. Cas. 288 ; Limn 
v. Thornton (1845), 14 L. J. C. P. 161. 

1229. Building contract.] — By a deed which 
recited a contract by W. to execute certain railway 
works for pltfs., & a provision therein for the 
reference to arbn., in case W. should be hindered 


PART IV. SECT. 8, SUB-SECT. 2.— G. 

1229 i. Buildino contract .] — Terms of a 
clause of arbn. In a building contract : — 
Held : not to entitle the arbiter to decide 
as to claims for extra work. — Birrell 
v. Evans (1856), 29 Sc. Jur. 46; (1859), 
31 Sc. Jur. 346.— SCOT. 

1229 ii. .] — Where differences be- 

tween tho parties to a building contract 
as to extra work were referred, & tbo 
arbitrators awarded on matters In regard 
to the original contract not relating to 
extra work, & the bad part of tho award 
could not be separated, tho award was 
set aside . — Re Knowslen v. Inqlis 
(1860), 7 U. C. L. J. 124.— CAN. 

1229 ill. .] — A tradesman Sc hiB 

employer referred the value of work to 
arbiters Sc an oversman. The oversraan 
issued a decree -arbitral finding the 
value of the work done. Sc finding the 


employer liable to pay that amount : — 
Held : tho finding one of tho parties 
liable in a specified amount was ultra 
Pnea comjjromissi. — Calder v. Mackay 
( 1860), 22 Dunl. (Ct. of Soss.) 741.— 
SCOT. 

1229 iv. .] — Held: a reference of 

disputes “ as to tho contract, or as to 
tho true Intent, meaning, or effect 
thereof,** did not give tho arbiter juris- 
diction to determine all questions 
arising upon the construction of tho 
contract, but only such questions as 
required to be determined in order to 
enable him to explicate his jurisdiction. 
— Mackay & Son v. Leven P. Comrs. 
(1893), 20 R. (Ct. of Sees.) 1093.— SCOT. 

1229 v. .1 — -A clause In a build- 
ing contract gave power to proceed 
to arbn. upon certain definite claims 
specified In the clause. The contractor 
proceeded to arbn. Sc put forward a 


number of claims many of which were 
non-referablo under the clause, but ono 
claim was in respect of a matter refer- 
able Sc amounted to £30,000. The arbi- 
trators made an award giving the con- 
tractor £16,000 in ono bulk sum : — Held : 
as the award recited that the arbi- 
trators had taken into consideration Sc 
duly weighed the evidence & made tlioir 
award upon tho matters referred to, tho 
award was bad on its face as including 
non-roferable items. — Watson v. Board 
of Land Sc Works (1897), 23 V. L. R. 
421.— AUS. 

1229 vi. .1 — A building contract 

K rovided that work must be executed 
i a certain manner, the whole work 
to be executed In a tradesmanlike 
manner. I ri ar bn . proceedings t he arbiter 
observed : “ A first-class tradesmanliko 
job could not possibly be executed or 
expected at the contract prices.” The 
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in. the execution of the works by pltfs. or their 
engineers, & that W. & pltfs. had made out an 
account containing a variety of matters in respect 
of which he claimed compensation, a copy whereof 
was contained in a schedule to the deed, & that, 
with the exception of the claims contained in the 
schedule, pltfs. & W. had settled every other 
account, claim or demand which the parties had 
against each other arising out of the contract, but 
the claims of W. set forth in the schedule were 
disputed, & that it had been agreed that the claims 
of W. in the schedule should be referred to the 
award of G., the parties covenanted to abide by 
the award of G. : — Held : the arbitrators were 
confined to the matters mentioned in the schedule, 
& the admission did not create an estoppel, but 
was made for the purpose of the reference only. — 
South Eastern Ry. Co. v. Warton (1861), 6 
H. & N. 520 ; 31 L. J. Ex. 515 ; 158 E. R. 214. 

1230. .] — A contract relating to the con- 
struction of certain docks stipulated that a 
schedule of prices should form the basis thereof, 
& that all work should be priced in accordance 
therewith, or, in the event of “ any other descrip- 
tion of work,” at such prices as might be agreed 
to by the engineer. A dispute having arisen 
between the parties, the matter was referred to 
arbn. under a clause in the contract. The arbitra- 
tor decided that, as certain excavating work 
under the contract had turned out to be wholly 
different from that for which the schedule of prices 
had been framed, he had power to hear evidence 
as to the nature of the soil to be excavated, & 
to say what was the proper price to bo allowed for 
such work: — Held: (1) the arbitrator had juris- 
diction to determine the question whether the 
removal of a large quantity of soft & swampy soil 


was “ excavation ” within the contract, or whether 
it came within the exception as to “ any other 
description of work,” & it would be impossible to 
determine that question without evidence as to 
the nature of the soil whereon the work was to 
be performed, which evidence was manifestly 
material ; (2 ) the arbitrator would not be exceed- 
ing his jurisdiction by admitting such evidence.— 
Kirk & Bandall v. East & West India Dock 
Co. (1886), 55 L. T. 245 ; 2 T. L. R. 692, 0. A. ; 
rev8d . on another point, East & West India 
Dock Co. v . Kirk & Randall (1887), 12 App. Cas. 
738, H. L. 

Annotations : — Apld. Re Sim & Lendors (1887), 3 T. L. R. 
428. Mentd. Bush v. Whitehaven Town Sc Harbour 
Trustees (1888), 52 J. P. 392 ; James v. James & Randall 
(1889), 22 Q. B. D. 669 ; Tabernacle Permanent Bldg. Soc. 
v. Knight (1892), 02 L. J. Q. B. 50, H. L. : Re Palmer & 
Hosken, [18981 1 Q. B. 131, O. A. : Den of Airlie S.S. Oo. 
v. Mitsui & British Oil 8c Cako Mills (1912), 106 L. T. 451, 
C. A. 

See, generally , Building Contracts, Engi- 
neers & Architects. 

1231. Cause only referred — Matters outside dealt 
with.] — Where a cause only was referred to an 
arbitrator, in which pltf. claimed, by his par- 
ticulars of demand upon the balance of an account, 
a sum of £34 17s. 4} a., & deft, paid into ct. the sum 
of £9 3s. 3d., but the arbitrator, upon a supposition 
that he was entitled to settle all matters in diffe- 
rence between the parties, awarded to pltf. the 
sum of £33 Is. 10 d., the ct. set aside the award, 
upon the ground tliat the arbitrator had oxceeded 
his authority. — Atkinson v . Jones (1843), 1 Dow. 
& L. 225 ; 7 Jur. 881 ; 111 E. R. 170. 

1232. Award for amount exceeding original 

particulars— Pleadings withdrawn.] — In an action 
against a lead mine for damage to cattle & trespass, 


omployor raised a reduction of the j 
arbiter’s award on the ground that it I 
was founded on tho above passage as 1 
showing ex facie of the award that it 
had been influenced by a consideration 
foreign to tho question at issue, namely, 
the price : — Held : tho award should bo 
sustained. — Alston & Oral v. Allan’s 
Trustees (1910), 47 Sc. L. It. 203. — 
SCOT. 


Sc Great Western Ry. Co. (1855), 13 
U. C. R. 582.— CAN. 


b. 


Sum for increased fire risk.] 


1229 vii. 


-.] — A building contract 


provided that all disputes arising there- 
out should be referred to arbn., except 
as to matters which, under certain 
clauses, were left to tho discretion of 
tho architect. The award was of a sum 
“ in Anal settlement of all matters re- 
lating to the contract ” : — Held : the 
reference & award were not too wide, 
although in terms including disputes 
which wore expressly excluded from 
arbn. — Cox v. Johnson (1914), 14 S. R. 
N. S. W. 240. — A US. 

f. Charterparty .] — A chartorparty con- 
taining an arbn clause was entered into 
for a certain period. The charterers by 
telegraph asked for further use of the 
vessel which was agreed to. In arbn. 
proceedings tho arbiter pronounced a 
decree-arbitral dealing with matters 
arising during the exteudod time: — Held : 
(1) the meaning of the communication 
by telegraph was merely to prorogate 
the time ; (2) it was not ultra vires of 
the arbiter to deal with matters arising 
in the extended tlmo. — Birrell v. 
M’Culloch & Fife (1866), 5 Macph. 
(Ct. of Sess.) 94. — SCOT. 

g. Compensation — Matters wronaly 
included.] — Arbitrators appointed to 
value land taken by a railroad co. 
which bordered on water allowed a 
large sum for water frontage, to which 
the owner had no legal or equitable 
right : — Held : the sum was awarded In 
respect of a matter not within the sub- 
mission, Sc award set aside — Re Miller 


— A railway co. required immediate 
possession of pltf.’s land, & procured 
dofts. to give their bond to pltf. for tho 
purchase money to bo paid within one 
month from tho making of tho award, 
under tho statutory reference thon 
pending : — Held : tho award was not 
necessarily vitiated by reason of the j 
arbitrators having allowed componsa- I 
tion for increased risk of loss by fire. — \ 
Masson v. Robertson (1879), 44 

U. C. R. 323.— CAN. 


broacn against the co. : — Held : the 
arbiter had powor to construe tho 
agreement, but not to assess tho 
amount of damages for alleged non- 
implement of the agreement. — Aber- 
deen Ry. Co. v. Blaikie Brothers 
(1852), 1 Pator. App. 119.— SCOT. 

m. .] — Re Campbell v. Brown 


i. 


Award as to maintenance of 


wait .] — An arbitrator, to whom is re- 
ferred a claim for compensation for 
injury to land by reason of tho lowering 
of tho grade of the adjoining highway, has 
no powor to diroot the corpn. to main- 
tain a retaining wall. — lie Burnett Sc 
Durham Town (1899), 31 0. R, 262.— 
CAN. 

k. Consignment of money as con- 
dition of allowing proof .] — A. Sc B. 
submitted a question to the decision of 
C. After a proof C. appointed one of 
tho parties to consign tho sum in dispute 
as tho condition of his being allowed 
to lead further evidence : — Held : the 
party ordered to consign was not justi- 
fied in refusing to proceed with his 
proof, & an award pronounced on his 
failure so to do was not reducible, 
either as being ultra vires of tho arbiter, 
or on the ground of legal corruption. — 
Cox Brothers v. Binning Sc Son 

&COT>, 6 Macph ’ (0fc * of Soss,) 16L ~~ 

l. Contract — Award assessing dam- 
ages .] — A railway co.'s engineer was 
made by contract deed the arbiter as 
to the furnishings supplied by a con- 
tractor, with power to decide disputes 
as to the meaning of the contract. Sc the 
quantities Sc state of materials supplied. 
The arbiter awarded damages for 


(1857), 2 P. R. 291.— CAN. 

n. Damages. 1 — Whoro one of tho 
objocts of a suit was to requiro defts. to 
submit their differences to arbn. under 
an agreomont to do so. Sc by the rule of 
reference all matters in difference in 
tho suit were submitted to their award : 
— Held : the award could not be set 
aside because the arbitrators awarded 
damages to pltfs. — Trkmain v. Mackin- 
tosh (1873), H. E. D. 447 — CAN. 

-.] — An arbitrator has no 


powor to assess damages, unless he is 
empowered so to do exprossly by the 
submission. — Mackay Sc Son r. Lkvkn 
P. Combs. (1893), 20 R. (Ct. of Sess.) 
1093.— SCOT. 

-.] — An award was held void. 


as tho arbitrators had exceeded their 
power in giving damages not recoverable 
in tho cause referred. — Hill v . Hill 
(1854), 11 U. C. R. 262.— CAN. 

r. Discharge of judgment & writs of 
execution.] — Upon a reference of certain 
matters in dispute between J. Sc M., it was 
loft to the arbitrators to dote mine 
whether or not M. or J. was liable In 
respect of a judgmont on certain promis- 
sory notes. Sc to make any orders which 
the arbitrators should think proper. The 
arbitrators awarded that J. was Uable to 
pay all tho balance of money still un- 
paid upon the judgment, 8c that J. 
should pay & satisfy same within one 
calendar month. Sc should cause the 
judgment & writs of execution to bo 
satisfied & discharged : — Held : the 
latter part of the award (which was 
objected to) was authorised, — Re 
MaoLean v. Jones (1866), 2 C. L. J. 
N. 9. 206.— CAN. 
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the cause was referred at JVM Prius to an arbi- 
trator, with power of a judge as to amendment, 
& the pleadings were withdrawn. At the reference, 
pltf. produced particulars of damage amounting to 
a much grater sum than the claim sent to defts. 
before action. Notwithstanding defts.* objection, 
the arbitrator received evidence upon the new 
particulars, & awarded against defts. : — Held : 
as there were no particulars in the action, the 
arbitrator did only what was continually done at 
NM Prius t & had not exceeded his jurisdiction. — 
Hammond v. Kirkby (1867), 17 L. T. 147. 

Sufficiency of award where cause only re- 
ferred.] — See cases in Sub-scct. 9, post. 

1233. Cause & other matters referred — Award 
covering matters which might have arisen out of 
cause.]— -Cox v. Kebslake, No. 229, ante. 

Sufficiency of award where a cause & other 
matters are referred.] — See cases in Sub-sect. 9, post. 

1234. Claim not made — Non-delivery of goods.] — 
An agreement of reference stated that disputes 
had arisen between G. & a navigation co., respecting 
certain goods shipped by G. on board the co.’s 
vessels, & which G. complained had not been 
delivered ; that G. had commenced an action in 
Scotland against the co. for the recovery of the 
goods or their value, of the damage sustained by 
the non-delivery, & of the costs incurred in the 
action ; & that the parties agreed to refer the 
differences to arbitrators, the costs of the reference 
& award, & also of the action, to be in their dis- 
cretion. The arbitrators awarded that £238 were 
due from the co. to G. ; that the sum, with £30, 
the costs of the reference & award, should be paid 
by the co. on a certain day ; & that the co. should 
keep the goods, which were then in their 
possession : — Held : the award of the goods to 
the co. was not void as an excess of authority. — 
Be Guxon & Mersey & Clyde Navigation Co. 
(1832), 8 B. & Ad. 493 ; 110 E. R. 178. 

Annotations ; — Refd. Harrison v. Creswick (1853), 13 C. B. 
399. Mentd. Wilcox v. Wilcox (1849), 4 Exch. 500. 

1235. Distress — Right to confer power of.] — To 

a plea in bar, deft, replied a power of distress, 
given by the award of an arbitrator to whom all 
matters in difference between the parties had been 
referred : — Held : ill, without averring that the 
arbitrator had authority to confer a power of 
distress, or that the right to distrain was one of 
the matters in difference. — Pascoe v. Pascoe 
(1837), 3 Bing. N. C. 898 ; 3 Hodg. 188 ; 5 Scott, 
117 ; 6 L. J. C. P. 822 ; 132 E. R. 656. 

Annotation : — Mentd. Jolly v. Arbuthnot (1859), 4 De Q. & J. 
224, L.C. 

1236. Fire insurance.] — Claims under policies 
for goods damaged by fire were referred to arbn. 
The agreement for reference classified the goods 
under schedules A., B., C., & C.a, & recited that 
it had been agreed that the claim in respect of 
the goods in schedule A. should be settled for 
£2,771 19s. 6 d. t & referred the claims as to the 
goods in the other schedules. The arbitrators 
found that £8,288 0s. Id. was the total sum which 
ought to be paid in respect of damage to the goods 
in schedules B., C., & C.a. They also found that 
the loss or damage sustained exceeded the sums 
insurf id, & that the whole salvage & proceeds of 
the salvage of & from the fire belonged absolutely 
to pltf. : — Held : in awarding that pltf. was en- 


titled to the salvage — which it appeared from the 
record, arose solely from the goods particularised 
in schedule A. — the arbitrators had exceeded 
their jurisdiction. — Skipper v. Grant (1801), 10 
C. B. N. S. 237 ; 142 E. R. 442. 

1237. Indemnity — Power to order.] — By an agree- 
ment for the sale of lands, it was stipulated that the 
title should be made out to the satisfaction of a 
third person. A dispute as to the validity of the 
title was referred to an arbitrator, with power to 
settle all questions arising out of the agreement, 
& he awarded that the title should be taken with a 
bond of indemnity, in case of eviction: — Held: 
the award was bad, because the arbitrator had 
exceeded his authority in ordering a bond of 
indemnity to be taken. — Ross v. Boards (1838), 
8 Ad. & El. 290 ; 3 Nev. & P. K. B. 382 ; 1 Will. 
Woll. & H. 376 ; 7 L. J. Q. B. 209 ; 2 Jur. 607 ; 
112 E. R. 847. 

Annotations : — Distd. Murphy v. Glass (1869), 6 Moo. 

P. C. C. N. S. 1. Mentd. Cookburn v . Newton (1841), 10 

L. J. C. P. 207 ; He Greene & Balfour, Williamson (1890), 

63 L. T. 325. C. A. 

1238. -.] — M. built a ship for G. & 
others, & also purchased stores for the vessel on 
his own credit. On reference of all matters in 
difference between M. & G., G. took upon himself 
the payment of the bills, & requested the umpire 
to fix the liability in respect of them upon him. 
The umpire directed G. to pay to M. the balance 
which he found due to the latter after giving G. 
credit for the amount of the bills, & awarded that 
G. should be solely liable in respect of the bills, 
& should execute a bond to indemnify M. against 
them : — Held : the umpire had authority to order 
G. to be liable for & to pay the bills, & to execute 
the bond of indemnity. — Re Goddard & Mans- 
field (1850), 1 L. M. & P. 25 ; 19 L. J. Q. B. 305. 

1239. With particular recitals.]— An 

arbitrator, to whom certain causes & matters in 
difference between the parties were referred, with 
power to him to direct the reconveyance by one 
of them to the other of certain property which 
had been purchased & held by the former in trust 
for the latter, & to direct an indemnity & release 
of the former by the latter, by his award directed 
an indemnity with particular recitals of the trans- 
actions between them, & concluding with the 
general words, “ or for, or in consequence of, any 
other act, deed, matter or thing whatsoever, in 
anywise relating or referring to, or arising out of, 
the premises, whether hereinbefore recited or 
mentioned or not ” : — Held : he had not exceeded 
his authority, as general words in a release were to 
be limited & restrained by the particular words in 
the recitals. — B oyes v. Bluck, Bluck v. Boyes, 
Closrman v. Bluck, Bluck v. Clossman (1863), 
13 C. B. 062 ; 22 L. J. 0. P. 173 ; 1 O. L. R. 216 ; 
138 E. R. 355. 

1240. Judgment — Power to order Judgment to be 
arrested.] — Where an action against deft, for 
continuing certain walls & rooms wrongfully 
erected upon pltf.’s premises was referred to an 
arbitrator by a judge’s order, which empowered 
him to direct the entry of a verdict for either 

arty, & to determine what he should think fit to 
e clone by either party: — Held: (1) the arbi- 
trator had no power under the order of reference 
to direct the judgment to be arrested ; (2) (Parke, 
B., diss.) the arbitrator was not bound, under the 
order of reference, to order something to be done. — 


1286 i. Fire insurance — Claim of set - year : — Held : the question of set-off Re Anderson v. Cotton (1856), 2 P. It. 
off 1 — A claim against on insurance club was beyond the scope of the submission, 109. — CAN. 
wap referred to arbn. The arbitrators & the award was remitted. — Re Job 

found an amount due to claimants. & Brothers & Co. & Nfld. Mutual s. Jurisdiction.] — An arbitrator has 
referred to the ct. the question of the Marine Insurance Club (1904), 0 no power to award as to his own juris- 
rigkt of the club to set-off against Nfld. L. R. 54.— NFLD. diction.— Y oung v . Board of Land & 

such claim a payment erroneously made Works (1872) 8 V. R. 110. — A US, 

to claimants by the club in the preceding 1287 1. Indemnity — Power to order.] — 
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Angus v . Bedford (1843), 11 M. & W. 69 ; 2 
Dowl. N. S. 735 ; 12 L. J. Ex. 180 ; 152 E. R. 719. 

Annotations : — Consd. Toby v . Lovibond (1848), 5 C. B. 770. 
There appears to be a mistake in the report in 11 M. & W. 
09 ; according to the report in 2 Dowl. N. 8. 735 the 
reference was of the cause & all matters in difference 
(Williams, J.). Diftd. Richardson v. Worsley (1850). 5 
Exch. 613. Expld. Nicholls v. Jones (1851), 6 Exch. 373. 
Angus v. liedford is incorrectly reported : there the words 
of the submission were obligatory (Parke, B.). Reid. 
Gronficld v. Edgecombe (1845), 14 L. J. Q. B. 322. Mentd. 
Miller v. De Burgh (1850), 4 Exch. 809. 

1241. Power to direct judgment to be entered 

up.] — After issue joined in an ejectment, the 
matters at issue in an action, together with all 
claims in respect of mesne profits, & all matters in 
difference between the parties, & of the costs of 
the action & of the reference, were referred by a 
judge’s order. The award directed judgment to 
be entered for pltf. in the action, with la. damages, 
& that pltf. should recover, under the same judg- 
ment, a plot of land (describing it by metes & 
bounds), & that deft, should pay £12 as mesne 

roflts, & pltf.’s costs in the action, to be taxed 
v the proper officer, & part of the costs of the 
reference & award: — Held: (1) the arbitrator 
had no authority to direct judgment to be entered 
up, A: final judgment, which had been signed, must 
be set aside ; (2) rejecting all that related to the 
judgment-, the award sufficiently decided the 
matters referred. — Doe d. Body v. Cox (1846), 
15 L. J. Q. B. 317 ; 10 Jur. 082. 

1242. .] — Where a cause & all matters 

in difference were referred to a legal arbitrator, 
pending a demurrer to one of deft.’s pleas, & the 
arbitrator, by his award, directed judgment to be 
entered on that demurrer for deft., the ct. refused 
to set aside bin award on that ground. — Mathew 
r. Davies (1842), 1 Dowl. N. M. 679. 

1243. - Power to order judgment non obstante 

veredicto.] — By order of Nisi Prius , a cause & 
all matters in difference were referred to the award 
of A., with power to enter a verdict for either 
party, the costs to abide the event, & neither 
party to be at liberty to bring a writ of error. It 
was contended, before the arbitrator, that the 
third & sixth pleas were bad in law, &, though 


proved in point of fact, the pltf. was entitled, on 
the issues raised on them, to judgment non obstante 
veredicto . The award directed a verdict to be 
entered for pltf. on the second & fifth issues, with 
1 8. damages, “ which sum, except for my finding 
upon the other issues, pltf. would be entitled to 
recover in the cause.” The first, third, fourth & 
sixth issues were found for deft. : — Held : the 
arbitrator had no power to order judgment non 
obstante veredicto . — Toby v. JiOViBOND (1848), 
5 C. B. 770 ; 3 New Bract. Cas. 137 ; 17 L. J. C. P. 
201 ; 11 L. T. O. S. 65 ; 12 Jur. 436 ; 136 E. R. 

1244. Landlord & tenant.] — Agreement for a 
lease for sixty- three years from May 1, 1801, the 
lessee to be allowed three years from that time for 
winning the colliery without payment of any rent. 
An arbitrator, being authorised to give such 
direction for a lease, according to the agreement, 
as he should think fit, directed a lease lor sixty- 
three years from May 1, 1804 : — Held : he had 
exceeded his authority, & the award w r as bad. — 
Bonner v. Liddell (1819), 1 Brod. & Bing. 80 ; 
129 E. R. 653. 

1245. Replacement of fixtures.] — On sub- 

mission of a cause & all matters in difference 
between lessor & lessee, the costs to abide the 
event, an award that certain fixtures have been 
wrongfully removed by the lessor, to the value of 
£11, i that the lessee shall set up others in their 
place, to be left for the lessor at the end of his 
term, & that the lessor .shall pay the lessee £11 on 
a specified day, is bad, for want of authority, 
though the removal of such fixtures was. in fact, 
a matter in difference on the ar bn. — Brice v. 
Bopkin (1839), 10 Ad. & El. 139 ; 2 Ber. & Dav. 
304 ; 8 L. J. Q. B. 198 ; 3 Jur. 433 : 1 13 E. R. 53. 

Annotations : — Expld. Waddle r. Downman (1814). 12 M. & 

W. 562. Consd. Mays r. Cannell (1854), 15 C. B. 107. 

Mentd. Miller v. De Burgh (1850), 4 Exult. 809. 

1246. Partition — Award of undivided moieties.] — 

An arbitrator, to whom the question of the right 
of two rectors to the tithe of certain lands was 
referred, had power to devise all means to prevent 
future litigation between the parties, A: to settle 


1244 i. Landlord tf' tenant --Award for 
meliorations. I A landlord having ob- 
tained u decree of irritancy of liiM 
tenant V lease, in which there was no 
stipulation as to meliorations, entered 
into a submission with him of “all 
claims, questions, disputes & differences 
of every kind depending & subsisting 
betwixt them, upon any account, 
transaction, or occasion whatever, pre- 
ceding the date hereof,” & the arbiter 
having found the tenant entitled to a 
sum for meliorations : — Held : he had 
not exceeded liis powers. — Pitcairn v. 
Drummond (1825), 1 Wils. & s. 194. — 
SCOT. 

1244 ii. Award of sum of money.] 

— A tenant sublet his farm, with an 
agreement that lie was, at the entry of 
the subtenant, to put the houses & fences 
into a state of repair at the sight of 
referees mutually chosen : — Held : com- 
petent for the referees to award a sum 
of money to the subtenant, in lieu of a 
specific completion of the repairs. — 
M’Greuok v. Stevenson (1847), 19 
Sc. Jur. 455.— SCOT. 

1244 iii. Estimating repairs d'- fix- 

ing damages. I — A lease provided that the 
arbitrators “ should view the premises & 
consider what may be noccssary for 
additional improvements.” The bond 
recited that the parties had appointed 
arbitrators to examine the premises, & 
that “ in order to bring all matters to 
a satisfactory conclusion ” they hod 
appointed an umpire in case the arbi- 
trators should not agree. In the bond 
the parties submitting also gave power 
to the umpire to make an “ award 

J. — VOL. II, 


which shall bo binding on all parties.” 
'rile arbitrators estimated the value of 
the premises & of repairs & fixed the 
damages to be paid : — Held : they had 
not exceeded the submission.— M cGill 
v. Proudpoot (1847), 4 U. C. R. 40. — 
CAN. 

1244 iv. - Award as to future 
damage.] — A landlord & tenant entered 
into a submission to determine whether 
the landlord had failed to fulfil certain 
obligations under the lease, & if so to 
fix the damage, & from time to time 
during the currency of the lease, or 
after the expiry thereof, to fix the 
damage that might thereafter be sus- 
tained by the tenant. The award 
( inter alia) found the landlord liable to 
the tenant in payment of certain 
annual sums payable from the date of 
entry, & continuing during the currency 
of the lease, ” in respect of loss & 
damage sustained & to be sustained ” 
by him : — Held : the award, so far 
as finding the landlord liable for damage 
to be sustained in future years, was 
ultra fines compromise. — Traill r. 
Ooghill (1885), 22 8c. L. R. 616.— 
SCOT. 

1244 v. Award fixing rent.]— A. 

leased a right of way over a railway, from 
B., at a rental to be determined by 
arbitrators, & covenanted to run “ at 
least one train per day, with leave to 
run more, the maximum number of 
trains to be fixed by the arbitrators.” 
An award fixing a rental for ensuring 
four trains a day instead of one : — 
Held : bad, & referred back. — Fowler 
v. Port Hope, Lindsay, & Beaverton 


, Ry. Co. (I860), 6 U. G. L. J. 13.— 

ir CAN. 

i 

j t. Logging contract.] — Held: arbi- 
j trators hod exceeded their jurisdiction 
1 in awarding money to pltf. for log- 
i ging done under a verbal agreement, 
which was not within the submission 
| under which they were appointed, & this 
i amount not being separable from the 
| rest, the award could not be supported, 

I & such excess of authority afforded a 
I good defence to an action. — T ully v. 

I Chamheulain (1871), 31 U. C. R. 299. — 

! CAN. 

u. -.] • Pltf. claimed deft, was 

indebted to him for work in sawing logs, 
& deft, claimed a set-off. The matter 
was referred to arbitrators, who awarded 
in favour of deft. & found that the logs 
remaining unsawn wore deft/s property : 
— Held : this finding was outside the 
jurisdiction of the arbitrators, but. 
being separable from their finding on 
matters within their jurisdiction, was a 
mere nullity not affecting the; validity 
of the award. — C reelman v. McMullen 
(1885', 6 R. & G. 138 ; 6 C. L. T. 450.— 
CAN. 

w. Matters subsequent to submis- 
sion.] — An award was held bad where 
arbitrators awarded upon matters not 
submitted & accruing after the sub- 
mission. — S tewart v. Webster (1861), 
20 U. C. R. 469. — CAN. 

1246 i. Partition.] — A submission was : 
“ We authorise, etc., A., B., & C. to 
divide into three equal shares that farm 
& mill occupied, etc.” The arbitra- 
tors divided the premises, & thereby 

I I 
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Sect 8. — R e quisites of mlid award: Sub-sect . 2, G,] 

all matters in difference between them, & to deter- 
mine what he should think fit to be done by either 
of the parties touching the matters in dispute : — 
Held : he did not exceed his powers by awarding 
undivided moieties of the tithes to the two rectors. 
— Prosser v. Goringe (1811), 3 Taunt. 426 ; 128 
E. R. 169. 

Sufficiency of award directing partition of lands.] — 

See Nos. 

Partnership disputes.] — See Partnership. 

Partnership dissolution.] — See Partnership. 

1247. Patents — Disputes as to.]— By a submis- 
sion to arbn. between patentees all matters in 
difference between the parties relating to gutta 
percha were referred to the decision of the arbi- 
trator, who was empowered to set aside certain 
deeds which had been executed by the parties, 
if he thought fit, & to order assignments to be 
executed for vesting in trustees all patents, & 
applications for patents relating to gutta percha, 
taken out or made, or to be taken out thereafter by 
the parties, or any of them. By the award the 
arbitrator, “ if & so far as he had power & juris- 
diction,” set aside altogether certain deeds which 
he specified, but, if he had not “ power or juris- 
diction to set same or any or either of them aside,” 
or to award any other matter in that his award 
contained, lie declared that the rest of his award 
was yet to stand. He also, by the award, decided 
upon the rights of the parties under the deeds 
executed by them, & not thereby set aside, & 
directed that neither of the parties should grant 
any licence of or work any of the patents, save 
under a licence from the trustees to be appointed 
under the award, which required the parties to 
nominate their respective trustees within fourteen 


days, & to signify their election to take licences 
within two calendar months from the date of the 
award. The award also directed that the parties 
should covenant with one another that they & 
their licencees should assign to the trustees any 
assignable interest which they might respectively 
have in any patents relating to gutta percha. The 
submission was made a rule of a common law ct. 
In a suit for a specific performance of the award : — 
Held : the award was bad, for excess of authority. 
— Nickels v. Hancock (1855), 7 De G. M. & G. 
300 ; 3 Eq. Rep. 689 ; 1 Jur. N. S. 1149 ; 44 E. R. 
117, L.JJ. 

Annotation : — Distd. Blackett r. Bates (1865). 2 Hem. & M. 

610 . 

1248. .] — The owner of a licence under 

a patent executed a declaration of trust of it in 
favour of a film of which he was a member. A 
partnership action was commenced by G., one of 
the partners, & an order was made for a stay of 
proceedings on certain terms, including an assign- 
ment by 6. to his partners of his share in the 
partnership, at a price t-o be fixed by arbn., & a term 
that the form of deed of dissolution & assignment, 
& any other question arising in respect thereof, 
should be referred to the arbitrator. On a motion 
by G. to set aside the arbitrator's award : — Held : 
the arbitrator had not exceeded his jurisdiction 
in inserting in the deed of dissolution a covenant 
prohibiting G. from manufacturing according to 
the patent. — Gonvillk r. IIay (1903), 21 R. P. 0. 
49. 

See , also. Partnership ; Patents & Inven- 
tions. 

1249. Payment — Fixing time & place for.] — An 

arbitrator ordered a certain sum A costs to be paid 
on a Sunday, & before deft, could have an oppor- 


exempted one of the divisions from the 
payment of uny portion of tithe or 
county cess : — Held : the award so 
exempting one of the divisions from 
county cess was warranted by the terms 
of the submission. — H ood r. Hood 
( 1840), 1 Craw. & D. 413.— IR. 

Payment — Power to order.] — A 
submission referred a controversy be- 
tween A. W., J. W., & M in relation to 
the amounts due & paid on a rntKe. made 
by M. to a loaning co., & as to the 
proportion of the mtge. paid by the 
parties to the co. The arbitrators 
awarded that M. had overpaid his pro- 
portion by $627, in which sum A. W. 
was indebted to him, & that A. W. 
should pay t hat sum to him on or before 
June 1, 1882 : --Held : the arbitrators 
had not exceeded their powders in direct- 
ing payment by A. W. — ■Whited Y v. 
McMahon (1882), 32 C. V. 453.— CAN. 

b. j — A., who sold petro- 

leum consigned to him by B., rendered 
the latter an account bringing out a 
balance due by him. Part of the 
jietroleum having been lost by leakage, 
the parties entered into a reference 
who should bear the loss. The arbiter 
uw'arded that the loss should fall 
on B., ordering him to pay the bal- 
ance brought out in A.’s account. In 
u reduction of (he award by B. : — 
Held : the award was effectual as 
deciding that the loss should be borne 
by B., but should be reduced as ultra 
vires so far as it ordered payment of the 
balance brought out on A.’s account. — 
Cox Brothers & Mandatories v . Bin- 
ning & Hon (1807), *40 8c. Jur. 93. — 
SCOT. 

c. Amount awarded exceeding 

mm in bond .] — An award is not invalid 
because the amount awarded exceeds 
the penalty of the arbn. bond. — F er- 
guson v. Munro (1845), 2 Kerr. 660. — 
CAN. 

d. Ordering payment urith 

penalty .] — Where the Crown lands de- 


a warding payment within thirty days. — 
Van Buren v. Bull (1860), 19 U. C\ It. 
633.— CAN. 

1249 iii. .] — On a reference 

under 16 Viet. e. 219, & 29 Viet. e. 80, 
the sum awarded was directed to be paid 
forthwith, whereas the stats, allowed 
a year from the award : — Held : this 
part of the award, which was clearly 
bad, might be separated from the 
rest. — Jie Toronto City & Leak (1864), 
23 U. C. It. 223— CAN. 

1249 iv. .1 — Where the re- 

ference was only for the purpose of 
ascertaining the damages sustained by 
pltf. by a fire negligently set by deft. : — 
Held : the arbitrators had no power to 
give a month for payment of the sum 
awarded. — Re Egdehton & Taylor 
(1881), 45 U. C. R. 479.— CAN. 

h. Power to fix legal liability.] 

— A submission was made to an arbitra- 
tor “ to determine wliich of the several 
items of claim the estate of Mrs. W. is 
bound as matter of law to puy ” : — • 
Held : this confined the authority to 
deciding the question of legal liability, 
& did not authorise the arbitrator to 
find sums payable. — Armstrong v. 
Cayley (1867), 2 Ch. Ch. 128, 103.— 
CAN. 

k. Preservation of assets — Award 
deciding who entitled to administration .] — 
Two causes, one of which was instituted 
to preserve assets pending a suit for 
administration, w ere referred to arbn. : — 
Held : the arbitrators bad not jurisdic- 
tion to docido who was entitled to the 
administration. — F agan v. F. (1849), 
12 I. Eq. It. 483.— IR. 

l. Real property — Award giving 
way of necessity .] — Part of a dispute 
submitted to arbn. consisted of the right 
to a field : — Held : the arbitrators had 
jurisdiction to docide that one of the 
parties was entitled to a way of neces- 
sity. — Fagan v. F. (1849), 12 1. Eq. R. 
483.— IR. 


partment, in deciding to allow one of 
two appete. to purchase land, directed 
that the amount properly payable by 
him to the other should be ascertained 
by arbn., & the arbitrators found a 
certain sum due, but directed, hi the 
event of the payee failing to deliver up 
lossession to the other in two months, 
hat 8400 should be deducted from 
Jits amount : — Held. : beyond their au- 
thority, their duty being simply to 
:lnd the amount payable.— B arnes v . 
Boomer (1804), 10 Gr. 532. — CAN. 

I. j \ a claim for same in 

matters referred .] — Award on u submis- 
sion in two suits, set aside for excess of 
authority iu awarding payment of any 
sum whatever, there being no claim for 
payment embraced in cither action. — 
Re Wheeler v. Murphy (1855), 2 P. Ii. 
32.— CAN. 

g. Submission alternative.] — 

The parties to a suit referred the 
difference between them, stating in the 
submission in the alternative what the 
arbitrators wore to direct — either that 
defts. should deliver up the premises, or 
that a lease should be executed. They 
awarded that a lease should be executed, 
& that, should it bo deemed necessary 
for the mutual benefit of the parties 
that during tho term certain work should 
be done, defts. should pay one -fifth of 
the expense thereof : — Held : the arbi- 
trators exceeded their power in ordering 
defts. to pay, etc. — Abbott v. Skinner 
(1861), 11 C. P. 309.— CAN. 

J249 i. Directing time for .] — Where 

a reference is general, aR of a contract & 
all matters relating to it, arbitrators 
can name a day for paying the money ; 
but it is different where only a cause 
is to be decided upon. — A ddison v. 
Oorbey (1854), 11 U. C. R. 433. — i 
CAN. 

1249 ii. .]— field : in an 

action between sohool trustees & teacher, 
the arbitrators exceeded their powers in 
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tunity of moving to set aside the award : — Held : 
these were no grounds for setting aside the award* — 
Hobdell v. Miller (1840), 6 Bing. N. C. 292; 

2 Sco,tt, N. B. 103 ; 133 E. B. 115. 

Annotations : — Consd. Little v. Newton (1840), 1 Man. & G. 
976 ; Jones v. Ives (1850), 10 O. B. 429. Expld. Hare v. 
Fleay (1851), 11 C. B. 472. Consd. O’Toole v. Pott (1857), 

7 E. & B. 102. 

1250. -.] — An arbitrator, who had the 
power of a judge at Nisi Prius, did not award 
execution, but ordered the damages Sc costs to be 
paid at a stated time & place : — Held : that part 
of the award was void pro tanto , as surplusage. — 
Bees v. Waters (1847), 10 M. & W. 203 ; 4 Dow. 
& L. 507 ; 153 E. B. 1187. 

1251. .] — In an arbn. under Lands 

Clauses Consolidation Act, 1845 (c. 18), the arbi- 
trator fixed the price, & directed it to be paid to a 
party named within three days of the award. The 
arbitrator’s authority was merely to fix the price : 
— Held : there could be no attachment for non- 
payment, as the direction to pay was beyond the 
arbitrator’s authority & a nullity. — Lindsay v. 
Direct London & Portsmouth By. Co. (1850), 
19 L. J. Q. B. 417 ; 15 Jur. 224. 

^252. .] — An arbitrator found that a 

sum of money was due from deft, to pltf., which 
he directed to be paid on or before & particular 
day, & that, upon payment of that sum, all pro- 
ceedings should cease : — Held : the arbitrator had 
exceeded his authority in giving a particular day 
of payment. — Benwell v. Hinxman (1835), 1 
Cr. M. & B. 935 ; 3 Dowl. 500 ; 5 Tyr. 509 ; 4 
L. J. Ex. 99 ; 149 E. B. 1300. 

1253. .] — The rules of a benefit building 

society authorised the directors to invest- the 
funds on mtges. for ten years, at any rate of 
interest, or in building on or improving land 
mtged. to them, A authorised members to with- 
draw their shares upon giving a certain notice, 
& provided that such members should not be liable 
to any future fines, but should be entitled to receive 
the net amount of t-heir subscriptions paid, with 
interest, A also a share of profits, but no t ime was 
specified in making such payments. The directors 
had power to pay such claims in the order in which 
they arose. The amount payable to a withdrawing 
member having been referred to arbn. : — Held : 
it was competent to the arbitrator to consider 
when, consistently with the due prosecution of the 
other objects of the society, such payment should 
be made, <fc to fix a time for such payment accord- 
ingly. — Armitage v. Walker (1855), 2 K. & J. 
211 ; 2(1 L. T. O. S. 182 ; 20 J. P. 53 : 2 Jur. N. S. 
13; 09 E. B. 750. 

Annotations : ~ Consd. Callaghan v. Dolwin (1809), L. It. 4 
C. 1\ 288 ; Walker v. General Mutual Bldg. Soc. (1887), 
86 Oh, D. 777, C. A. Refd. Davies v. Second Chatham 
Permanent Bldg. Soc., Mackenzie v. Everton & West 
Derby Permanent Bldg. Soc. (1889), 61 L. T. 680. 

Necessity for specifying date & manner of pay- 
ment, sec Nos. 1282 — 1298, post. 


1254. To arbitrators.] — An award that deft, 
should pay pltf. a sum of money on Apr. 1, & 25*. 
apiece to the arbitrators on May I : — Held : void 
as to the payment of the 25*. to the arbitrators.-— 
Abrathut v . Brandon (1713), Gilb. 118 ; 93 E. B. 
279. 

1255. For benefit of party.] — Upon a 

reference of partnership disputes, a direction in 
the award that some of the parties to the reference 
pay a sum of money (which is one of the matters 
included in the submission) to the arbitrator, Sc 
that he apply same to the payment of certain 
specified demands (also part of the matters sub- 
mitted), is bad, Sc vitiates the award, although the 
payments appear by the tenor of the award to be 
for the benefit of the parties submitting, Sc not of 
the arbitrator. — Re Mackay, West & Holt (1834), 
2 Ad* Sc El. 356 ; 111 E. B. 138. 

Annotation: — Distd. Wood v. Adcock (1852), 7 Excli. 468. 

1256. -.] — A. on the one part, Sc 

B. Sc 0. on the other, mutually referred their 
differences to two arbitrators, who awarded, de 
prcemis8is f that B. should pay to one of the arbi- 
trators a sum of money, & that he should, 
immediately on receipt thereof, pay it over to A. ; — 
Held : the direction to pay the money to the 
arbitrator did not vitiate the award, as it suffi- 
ciently appeared that the payment was for the 
benefit of one of the parties.— Wood r. Adcock 
(1852), 7 Exch. 468 ; 21 L. J. Ex. 204 ; 18 

L. T. O. S. 332 ; 16 Jur. 251 ; 155 E. B. 1033, Ex. 
Oh. 

Annotations: — Expld. Buchanmm r. Kinuing (1851), 20 

L. J. C. 1\ 252, Ex. Oh. Distd. He Laing Sc Todd (1858), 13 

C. B. 276 ; Roberts v. Eberhardt (1857), 27 L. J. C. P. 

70. Refd. Roper v. Levy (1851), 21 L. J. Ex. 28. 

Awards directing payment of arbitrators’ fees, 

etc.] — Sec Nos. 744 — 758, ante. 

Payment to strangers.] — See Nos. 1189, 1197, 
1212, ante . 

1257. Possession of house — Power to award.] — 

Under a submission oi “ all actions, suits, debts, 
trespasses, damages Sc demands,” the arbitrators 
may award the surrender of the possession of a 
house. — M arks (Marker) v. Marriot (Marryott) 
(1696), 1 Ld. Rayrn. 114 ; 1 Lut. 520 ; 91 E. B. 
972. 

1258. Releases.] — Under a particular submission 
an award of mutual general releases according to 
the extent of the submission is good. — D oyley v. 
Burton (1700), 1 Ld. Ravm. 533 ; 91 E. B. 
1256. 

1259. .] — Where an award did not, in 

express terms, put an end to an action, which was 
one of the subject-matters referred, but directed 
the parties to execute mutual releases ; — Held : 
this was a sufficient determination of the action, 
as the release might be pleaded puis darrein 
continuance. — Wharton v. King (1831), 2 B. Sc 


1258 i. Releases. ] — In an arbn. various 
claims were lodged by one of the parties, 
Sc each of the parties claimed damages 
for breach of contract. The arbiter 
issued an award, by which ( inter alia) 
lie ordained the parties to execute & 
deliver mutual discharges : — Held : the 
decree ordaining the parties to execute 
mutual discharges being ultra vires , the 
award fell to be reduced in toto, as that 
part of it which was ultra vires was in- 
separable from the rest. — Miller Sc 
Son v. Oliver & Boyd (1903), 41 
Sc. L. R. 26.— SCOT. 

m. Sale of land.] — By a condition of 
a contract of sale of land it was provided 
that, in case of mistake in the descrip- 
tion of the premises, or any error in the 


particulars of the property, compensa- 
tion, to be fixed by an arbitrator, 
should be given to the purchaser. The 
purchaser, before the conveyance was 
executed, informed the vendor of a 
defect- in title to some ten feet of the land 
sold. The purchaser su bseq uently too k a 
conveyance, Sc accepted title of the land 
sold. Afterwards the purchaser claimed 
& obtained from an arbitrator com- 
pensation in respect of the ten feet, & 
brought an action to recover the amount 
awarded : — Held : the defect of title 
was not a mistake in the description 
of the premises within the meaning of 
the arbn. clause, & the award was bad. 
— Bruce v. Sturt (1889), 15 V. L. R. 
370.— A US. 


n. Shipbuilding contract. J — An ar- 
biter, to whom disputes as t -0 a contract 
for building a ship had been submitted, 
having gone out of the contract, & 
decerned for more than the contract 
price : — Held : the decree -arbitral was 
ultra vires Sc reducible. — Napier v. 
Wood^1844), 7 Dunl. (Ct. of Bess.) 166. 

p. Title — Award making bargain for 
sale. 1 — On a reference of dispute re* 
specting the title to certain land, the 
arbitrators are not authorised to make 
a bargain between the parties as to the 
terms on which the land should be sold 
by one to the other. — Bond v. Bond 
(1865), 15 C. P. 613.— CAN. 

II 2 
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Sect . 8. — Requisites of valid award: Sub-sects. 2, G, 

rf? 3, A <b B.) 

Ad. 528 ; 9 L. J. O. S. K. B. 271 ; 109 E. R. 
1238. 

Annotations : — Reid. Lievesley v. Gilmore (1866), L. R. 1 

C. P. 570. Mentd. lie Beaufort, & Swansea Harbour 

Trustees (1860), 6 Jur. N. S. 979. 

1260. Right to sue in other party’s name.] — An 

arbitrator, who had authority to decide on what 
terms a partnership agreement should be cancelled, 
directed (inter alia) that the agreement should be 
cancelled, & that one of the partners should have 
all the debts due to the firm, & should, if necessary, 
sue for them in the name of his late partner : — 
Held : in authorising one of the parties to sue in 
the name of the other, the arbitrator had not 
exceeded his authority. — Burton (Burt) v . Wig- 
ley (Wigmore) (1835), 1 Bing. N. C. 665 ; 1 Scott, 
610 ; 1 Hodg. 81 ; 4 L. J. O. P. 176 ; 131 E. R. 
1273. 

1261. .] — An action of trespass to houses & 

lands was referred to an arbitrator, who was to 
settle at wliat price & on wiiat terms deft, should 
purchase pltf.’s “ property.” The order of refer- 
ence gave the arbitrator no power to determine 
w r hat the property in question was, nor was there 
any dispute on the subject. The arbitrator fixed a 
certain sum as the price at which deft, should 
4 ‘ purchase pltf.’s property,” & awarded that. deft, 
might use pltf.’s name to enforce certain rights & 
remedies : — Held : the aw ard was not bad, on the 
ground of an excess of authority in respect of the 
use of pltf.'s name. — R ound v. Hatton (1842), 
10 JU. & W. 660 ; 2 Dowl. N. 8. 446 ; 12 L. J. Ex. 
7 ; 1 52 E. R, 636. 

1262. Shares — Dispute as to — Award of sum of 
money.] — A declaration stated that a difference 
existed between pltf. & deft, concerning shares 
bought by pltf. for deft, at his request, & for which 
pltf. had paid £122 ; that they submitted them- 
selves to the award of W. A P. concerning the 
difference ; that deft, promised to fulfil the award ; 
that W. & 1’. made their award concerning the 
difference, & decided in favour of pltf., found 
that £50 which had been deposited by deft, with 
pltf. was in part payment of the shares, &, “ by 
their award,” they “ requested ” deft, to pay the 
balance of the account : — Held : it sufficiently 
appeared that the arbitrators had authority to 
make the award, A to award a specific sum of 
money, although the nature of the difference was 
not stated. Qu. : whether the allegation that 
they awarded that deft, should pay the “ balance ” 
would have been good, if it had been pointed out 
on special demurrer that no specific sum was 
awarded. — Smith v. Hartley (1851), 10 C. B. 800 ; 
2 L. M. A P. 304 ; 20 L. J. 0. P. 169 ; 15 Jur. 755 ; 
138 E. R. 317 ; subsequent proceedings, 11 C. B. 
678. 

Strangers — Awards for payment to.] — Sec Nos. 

1189—1197, 1212, ante. 

Awards affecting rights & interests of.] — 

See Nos. 1198—1211, 1213, 1214, ante. 

1263. Stet processus — Arbitrator without power 
over.] — If a cause is referred to an arbitrator, the 
costs to abide the legal event, it is an excess of 
authority to award a stel 'processus . An arbitrator 
can only award a stei processus when he has power 
over the costs. — H unt v. Hunt (1836), 5 Dowl. 
442 ; Will. Woll. & Dav. 62 ; l Jur. 135. 

Annotations : — Consd. Rennie r. Mills (1839), 7 Scott, 276 ; 


He Smith v. Reece, He Reece e. Smith (1850), 14 Jur. 

483. Refd. Fenton v. Dines (1840), 4 Jur. 554 ; Arthur 

v. Owen (1841), 5 Jur. 340. 

1264. Surrender — Of arbitration bonds.] — Arbi- 
trators cannot direct the surrender of the arbn. 
bonds. — D oyley v. Burton (1700), 1 Ld. Raym. 
533 ; 91 E. R. 1256. 

1265. Trespass — Award as to repairs.] — By an 

agreement of reference, reciting (among other 
matters of dispute) that there was a controversy 
between B. & D. respecting the property in a 
certain pump, & the right to use it, & also respect- 
ing the alleged removal by D. of a boundary hedge 
between his lands & those of B., & that B. had 
commenced an action against D. for alleged 
trespasses upon the pump & hedge, the cause & 
all matters in difference were referred to an arbi- 
trator, who was empowered to award how & by 
whom the pump & hedge, & the ditch adjoining the 
hedge, should in future be enjoyed & occupied, 
“ & w T ho should have the care & management 
thereof.” The arbitrator awarded that B. was 
entitled to the pump as his sole & exclusive 
property, except that D. w T as entitled to the free 
use of w r ater from it, in common with B. In a 
subsequent part of the award he directed that the 
pump should, in future, be considered as belonging 
jointly to B. & !>., be repaired at their joint 
expense. He further awarded that the hedge 
should be kept in repair by I)., who should be at 
liberty to use the mud of the ditch for repairing 
the hedge bank, but not otherwise, that, 
subject to such privilege, the ditch should be 
considered as the property of B. : — Held : the 
directions as to repairs were not an excess of the 
arbitrator’s authority. 

The words “ care Sc management ” in the agree- 
ment of reference warrant such a direction as this 
(Lord Denman. C.J.) — Boodle r. Davies (1835), 
3 Ad. A El. 200 ; 1 liar. A W. 420 ; 4 Nev. & 
M. K. B. 788 ; 111 E. R. 389. 

Annotations : — Consd. Staples r. Hay (1813). 1 I*ow. & L. 

711. Distd. Matlock Gas Light Go. v. Peters (1856), 6 

K. & 11. 215. Consd. He Marsack & Webber (I860), 2 

K. & K. 637 ; Stevens v. Uhapman (1871). L. JL 0 Exeh. 

213. Refd. Allenby r. lToudloek (1835), 4 Dowl. 54 ; 

Yates v. Knight (1835), 2 Scott, 4 70 ; Jones r. Powell 

(1838), 0 Dowl. 483 ; Gray v. Leaf (1840), 8 Dowl. 654 ; 

Dunn v. Warlters (1842), 9 M. & W. 293 ; Dunhill v. 

Moore (1867), 17 L. T. 148. 

1266. Use of stream- Award regulating future 

use.] — An arbitrator, in regulating the future use 
of a stream of water, the right to which was divided 
between the parties, interfered with the customary 
enjoyment by one of them of another stream, 
which exclusively belonged to him, & was not a 
matter in difference, A which joined the first ; — 
Held : he had a pow'er to do so, incidental to, & 
resulting from his former direct <fe larger power. 
Qu. : whether, if an arbitrator, after regulating on 
the subject-matter referred to him in its present 
state, goes on & regulates prospective 4 y on the 
same subject-matter reduced to a different state, 
&: thereby in some degree altered, that be a pro- 
ceeding beyond his authority. — W inter v. Leth- 
bridge (1824), 13 Price, 533; M’Cle. 253; 147 
E. R. 1074. 

Annotation Consd. Stonehewer v. Furrer (1815), 6 Q. B. 

730. 

Verdict — Power to enter or set aside.] — See Nos. 
1215—1224, ante . 


12651. Trespass — A ward as to discharge 
of mortgage .] — Deft, sold land to L., & i 
took a mtge. for part of the purchase- 
money. L. conveyed to pltf. subject to 
the mtge. Deft, still owned adjoining 
land, & disputes as to the boundary 
having arisen, pltf. brought trespass, 


which, with all matters in difference, 
wus referred. The arbitrator awarded 
for pltf., Sc directed that deft, should 
discharge the mtge. : — Held : beyond 
ids authority. — !8tkwart v. Brown 
(1857), 2 P. It. 158.— CAN. 


r. Will— Construction of .1 — Where 
questions of law as to the construction 
of a will are submitted to arbitrators 
they cannot add to or alter the terms of 
the will. — Souuamini Ghosh v. Gopal 
Chandra Ghosh (1914), 19 C. W. N. 
948.— IND. 



Part IV. — The Award. 


Sub-sect* 3. — Must be Final, Certain and 

Consistent. 

A. In General. 

1267. General rule.] — Award held ill for un- 
certainty, & not being final or mutual. — Tipping v. 
Smith (1735), 2 Stra. 1024 ; 93 E. K. 1010. 

1268. .] — An award which leaves in doubt 

whether some of the questions have been decided 
cannot be enforced. — Wakefield v. Llanelly 
R y. & Dock Co. (1805), 3 De G. J. & Sra. 11 ; 12 
L. T. 509 ; 11 Jur. N. S. 456 ; 13 W. R. 823 ; 46 
E. R. 542, L.JJ. 

1269* Award as final as circumstances admit.] — 

An award by an umpire that pltf. should enter 
into a covenant with deft, to save him harmless 
from the costs & damages of a qui tam action, & 
that thereupon mutual releases of all former 
matters in difference should be executed : — Held : 
good, being as final & certain as the matters in 
difference could bear, & although it did not of itself 
X>ut a final end to the matter. — Phillips (Philips) 
v. Knightley (1731), Fitz-G. 167, 752 ; 1 Bam. 

K. B. 84, 151, 387, 457, 463 ; 2 Stra. 903 ; 94 E. R. 
703, 752. 

Annotation s .* — Expld. Howe r. Young (1820), 2 Bli. 391, 

H. L. Folld. Brown v. Watson (1839), 6 Bins:. N. C. 118 ; 

Re Goddard & Mansfield (1850), 1 L. M. & I*. 25. Reid. 

Burton v. Wigloy (1835), 1 Bing. N. C. 065. 

1270. .] — An arbitrator, appointed under 

Mines & Minerals Consolidation Act (R. N. 8. 
(5th series), e. 7), s. 19, on behalf of a landowner to 
estimate damages to be paid to him by lessees 
from the Crown of gold mines under the stat., gave 
the landowner a fixed sum as estimated damages 
for all works or occupation necessary to or required 
by the mining lessees : — Held : having regard to the 
subject-matter & scope of t he above Act, the award 
was not bad for uncertainty.-— Palg rave Gold 
Mining Co. v. McMillan, 1 1892] A. 0. 460; 61 

L. J. P. C. 85 ; 67 L. T. 425, P. C. 

1271. Award with recommendation as to com- 

parison of documents.] — Two parties agreed to be 
bound by the opinion of a professional man upon 
the construction of an Act of Parliament, who 
gave his opinion in favour of one : — Held : such 
opinion was final A conclusive, though it recom- 
mended the printed Act to be compared with the 
Parliament- Roll before the matter was settled, 
under a doubt whether the Act was not misprinted. 
— Price v. Hollis (1813), 1 M. A S. lOo ; 105 

E. R. 40. 

An notations Mentd. Cramp r. .Symons (1822), 1 Bing. 

104 ; Sybray r. White (1836), 1 M. A W. 435. 

1272. No precise form of words necessary — 
Must be decision, not suggestion.] — No precise form 
of words is necessary to constitute an award ; it 
is sufficient if the arbitrator express by it a decision 


upon the matter submitted to him. But where an 
arbitrator, to whom a dispute between an architect 
& his clerk, respecting a claim by the latter to 
wages, was referred, stated in a letter that he had 
examined drawings made by the clerk, with an 
account of his time, which did not show experience 
or ability to the extent to justify a demand for 
remuneration in the circumstances, but in con- 
sideration of the clerk’s services out of the office 
on some occasions, A to meet the case in a liberal 
manner, he proposed that the architect should 
pay the clerk £10 : — Held : the latter part of the 
letter was a mere suggestion of the arbitrator, 
A not a decided opinion that the clerk was or 
was not entitled to recover £10, A was not a good 
award. — Lock v. Vulliamy (1833), 5 B. A Ad. 600 ; 
2 Nev. A M. K. B. 336 ; 110 E. R. 912. 

Annotation : — Expld. A Distd. Smith v. Hartley (1851), 2 
I». M. & I\ 304. 

1273. Request.] — Held : a “ request 
made in an award was equivalent to a direction to 
pay. — Smith v. Hartley (1851), 10 C. B. 800 ; 
2 L. M. A P. 304 ; 20 L. J. C. P. 169 ; 15 Jur. 755 ; 
138 E. R. 317 ; subsequent proceedings, 11 C. B. 
678. 

1274. “ Paying.”] — An award “ that one 

shall keep A enjoy the goods, paying so much 
money to the other,” is good, for it should be taken 
according to the intent, which was clearly that 
money should be paid. — Stiles v. Triste (1661), 
1 Sid. 54 ; 82 E. R. 965. 

Annotation : — Expld. Hopkins v. Davies (1835), 1 Or. M. A 
B. 846. 

1275. All matters decided by necessary Inference.] 

- — A finding by an arbitrator, leading by necessary 
inference to the decision of the issues in the 
cause, is sufficient, though there be no express 
direction for which party one of the issues shall be 
entered. — Avelett v. Goddard (1843), 11 L. J. 
0. P. 123. 

Annotation : — Mentd. Re Smith v. Recce, Re Reece v. 
Smith (1850), 14 Jur. 483. 

B. As to the Party who is to Perform. 

1276. Award that A. or B. should perform.] — 

An award that A. or B. shall do a certain act is bad. 
for uncertainty. — Lawrence v. Hodgson (1826), 

1 Y. A J. 16 ; 148 E.TL 568 ; subsequent proceed- 
ings (1827), 1 Y. A J. 368. 

A limitation — Mentd. Doe d. Taylor r. Crisp (1839), 2 Will. 
Woll. & H. 117. 

1277. Award that money be paid by some or one 
of several named parties.] — An award for the 
payment of money directed that it should be 
paid by some or one of several named persons on 
demand : — Held : the award was bad, for un- 


PART IV. SECT. 8, SUB-SECT. 3.— A. 

1267 i. General rule, 1 — An award ought 
to ho precise & certain upon the matter 
or principle submitted to the arbi- 
trators. — L a Comvagnie Dk Chemjn 
i if. Fer nu Nord v. Beacuet (1885), 
11 Q. L. It. 239.— CAN. 

1267 ii. .1 — Where an award is 

uncertain & indefinite in its terms, it is 
not capable of enforcement by the ot. — 
Re Mitchell & Mitchell (1910), 14 
W. L. It. 701.— CAN. 

1272 i. No precise form of words neces- 
sary.) — In an award certainty to a 
common intent is sufficient. — Mn.NER 

v. BRYDQES (1876), 2 1*. & B. 87. — 

CAN. 

PART IV. SECT. 8, SUB-SECT. 3.— B. 

s. Award against firm without sped - 

ng partners thereof.) — An award 
made against a firm, without ascer- 


taining as to who are the persons who 
constitute it, is. on the face of it, bad. — 
Hi kdwary Mull r. Ahmed Mitraji 
►Sklaji (1908), 13 C. W. N. 63.— IND. 

t. Payer not specified.) — A submis- 
sion stated that the costs of preparing & 
executing the reference & a duplicate 
thereof should be in the discretion of 
the arbitrators. The ct. set aside the 
award, on the ground that the arbi- 
trators had not determined by whom the 
costs of preparing & executing the 
reference should be paid . — Re Warry v. 
Robe (1865), 4 N. 8. W. S. C. R. 302.— 
A US. 

u. .1 — Where a purol submis- 

sion refers to arbitrators the cost of the 
reference, an award which does not 
expresslv or impliedly determine by 
whom the costs are to be paid is bad 
for want of finality. — Roulhtone r. 
Alliance Insurance Go. (1879), 13 
I. L. T. 66.— IR. 


PART IV. SECT. 8, SUB-SECT. 3.— C. 

w. Joint submission.] — Where 
several parties make a joint submission 
of their claims the award is final, 
though it does not distinguish the 
portion of money each party is to 
receive. — M cGill v. Proudfoot (1847), 
4 U. C. R. 40.— CAN. 

x. Award of general releases — 
Grantee not specified .] — Directions that 
a party should w r hen requested execute 
a general release of all claims is not 
objectionable, for omitting to state to 
whom the release is to be made. — Re 
Barrie Town & Northern Ry. Co. 
(1862), 22 U. C. R. 25.— CAN. 

y. Payees not specifically named.) — 
An award was held bad, for uncertainty, 
in not stating the respective person 
to whom money should ho paid. — 
Mitchell v. Great Western Ry. Co. 
(187G), 38 U. C. R. 471.— CAN. 
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Sect 8. — Requisites of valid award: Sub-sect. 3, 

B . a D. & jgj 

certainty, since it did not say by whom the money 
was to be paid. — R ainforth v. Hamer (1855), 
25 L. T. O. 8. 247. 

C. rts to the Payee . 

1278. Award to pay any of the parties of one part.] 

— An arbitrament to pay to any of the parties of 
the one part is good. — S tone v. Knight (1626), 
Noy, 03 ; Lat. 207 ; 74 E. R. 1059. 

1279. Award to pay A. or C., his attorney.] — An 
award that deft, should pay pltf., or C., his 
attorney, such costs as pltf. was liable to pay of 
an action in the Peverel Ct., k costs of an action 
at common law, between pltf. k deft. k others : — 
Held : uncertain, & not final. — F urnis v. Hallom 
( 1749), Barnes, 166 ; 94 E. R. 859. 

1280. Award not stating to whom costs were to be 
paid.]— An arbitrator awarded that pltf. should 
pay costs, without directing to whom : — Held : 
if an action would lie on this award, no attachment 
would be granted on it. — Scott v. Williams 
(1835), 3 Dowl. 508 ; 5 Tyr. 506 ; sub nom. Hop- 
kins v. Davies, 1 Or. 31. & R. 846 ; 4 L. J. Ex. 113 ; 
149 E. R. 1322. 

Annotation : — Refd. Re Seaward & Howey (1838), 1 Will. 
Woll. & H. 410. 

1281. Award directing that money be accounted 
for & brought Into trust accounts.] — An arbitrator 
awarded that a sum which he found due from one 
party should “ be forthwith paid k accounted for 
oy him k brought into the trust accounts ” : — 
Held : this was too uncertain, & fatal to the 
award . — Re Tidswell (1863), 33 Beav. 213 ; 3 
New Rep. 281 ; 55 E. R. 349. 

J). As to Time and Mode of Performance . 

1282. No time mentioned.] — A. At B. bound them- 

selves to stand by the award of C. The award 
made no statement of any time for payment of 
the sum awarded. The award was made on May 1 , 
At tender was made on Oct. 6 : — Held : this was 
a breach of the award, as, though an arbitrament, 
was good although no time was mentioned, yet 
payment or tender ought to be a convenient time 
after the award, At five months was not a con- 
venient time. — A non. (1481), Jenk. 136 ; 145 

E. R. 95. 

1283. r No penalty.] — An award to deliver up 

a certain writing obligatory, without specifying the 


date or penalty, is void, for uncertainty. — Bed am v . 
Clerkson (1696), 1 Ld. Raym. 123 ; 91 E. R. 970. 

1284. Or mode of payment.]— Where an 

arbitrator only found that deft, was indebted to 
pltf. in a certain sum, but did not order any time 
or mode of payment, the ct. refused to proceed 
summarily against deft, by granting an attach- 
ment. — Edgell v . Dalumore (1826), 3 Bing. 634 ; 
11 Moore, C. P. 541 ; 4 L. J. O. S. C. P. 193 ; 130 
E. R. 658. 

Annotations: — Distd. Cartwright v. Blackworth (1832), 1 
Dowl. 489. Folld. Hopkins v. Davies (1836), 1 Cr. M. & R. 
846 ; Re Seaward & Howey (1838), 1 Will. Woll. & H. 410. 
Distd. Bowen v. Bowen (1862), 31 L. J. 6. B. 193. Reid. 
Lindsay v. Direct London & Portsmouth By. Co. (1860), 
39 L. J. Q. B. 417. 

1285. Time limited a datu arbltrli — Award not 
dated.] — An award which directs the performance 
of an act within a limited time a datu arbitrii is 
good, though it is not dated. — Akmitt (Armote, 
Arnote) v. Breame (Bream) (1704), Holt, K. B. 
212 ; 2 Ld. Raym. 1076 ; 1 Salk. 76 ; 6 Mod. Rep. 
244 ; 92 K. R. 213. 

Annotation : — Reid. Styles v. Wardle (1825), 4 B. & C. 908. 

Whether direction as to time of payment is 
within submission.] — Sec Nos. 1249 — 1253, ante . 

1286. Uncertainty as to mode of performance — 
Kind of security to be given not named.] — An 

award that one shall have certain trees, & that the 
other shall give security for such a sum, without 
naming the kind of security, is void for uncertainty. 
— Thinne v. Rigby (1612), Cro. Jac. 314; Jenk. 
340 ; 79 E. R, 269, Ex. Oh. 

Annotations : — Folld. Nott r. Long (1735), Leo lemp. Hard. 
181. Distd. Slmnionds v. Swuim* (1809), 1 Taunt. 549. 

1287. “ As heretofore.’ ] — When an arbi- 

trator awards damages for an injury caused by 
deft, to pltf.’s property, by acts done in the 
adjacent property of the former, k then, having 
power to direct the mode of enjoying the property 
for the future, he awards that the parties si i all 
respectively enjoy it as heretofore, the award is 
not final, k is bad. — Ross v. Clifton (1811), 9 
Dowl. 357 ; Woll. 107 ; 5 Jur. 268. 

Annotation: — Refd. Grenfell v. Edgeomo (1815), 7 0. B. 

1288. “ The ordinary & most approved 

process.”] — Where an action for polluting the 
water of a watercourse was referred to an arbi- 
trator, with power to him to regulate the enjoy- 
ment of the water ; — Held ; an award directing 
a verdict to bo entered for pltf., k that deft, should 
at all times take all proper k reasonable precau- 


PART IV. SECT. 8, SUB-SECT. 3.- D. 

1282 i. No time mentioned.] — Where an 
award fixes no day for payment, a party 
suing on it is not, as of right, entitled to 
interest. — Bentley v. West (1847), 4 
V. C. R. 98. — CAN. 

1282 ii. .I— Pltf. & deft., having 

disputed as to the drainage of surface 
water, referred the question to fence- 
viewers, who awarded that each should 
open a ditch as therein specified, “ the 
ditch to be made before Oct. 1, 1865 ” : — 
Setnble : the award was not bad, for 
omitting to specify the time within 
which each party was to perform 
his share of the work, for the time 
mentioned applied to both. — Dawson 
r. Murray (I860), 29 V. C. R. 464.— 
CAN. 

1282 iii. Payable " quarterly — 

An amount of £500 awarded to be 
paid by quarterly instalments is stated 
with sufficient certainty. — Watson v. 
Sutherland (1844), 1 U. 0. R. 229. — 
CAN. 

1282 iv. Date clearly inferred. 1 — A 

submission gave the arbitrators or their 
umpire power to order what they or he 
should think fit to be done by either of 


the parties. By his award the umpire 
found that A. should lease to B. certain 
premises. On a motion by A. to set 
aside the award: — Held: the award 
was not uncertain, for, by reference to 
the agreement referred to in the award, 
the proper inference was that, the lease 
was to begin on the day specified in the 
agreement. — ,T opting v . Jopling (1909), 
8 C. L. K. 33. — A US. 

1286 i. JJncertainty as to mode of per- 
formance — Kind of conveyances not. sped’ 
fed.] — Where arbitrators had power 
to award upon conveyances to he made 
between the parties, etc. : — Held : an 
award directing “ all necessary deeds 
for granting.” etc., " & for securing 
payment of the rent, to be executed,” 
without saying what kind of convey- 
ances. was bad. — B eatty v . McIntosh 
(1848), 4 U. C. R. 259.— CAN. 

1286 ii. .] — A deed of submis- 

sion gave the arbitrators or their umpire 
power to order what they or he should 
think fit to be done by either of the 
parties. By his award the umpire 
! ordered that A. should specifically per- 
j form his part of the agreement & should 
forthwith execute all deeds & documents 


necessary to effectuate certain other 
mutters awarded. On a motion by A. 
to set aside the aw'urd : — Held : it was 
not necessary that the deeds <fe docu- 
ments directed to lie executed should be 
further specified. — Jopling v. Jopling 
(1969), 8 C. L. R. 33— A US, 

1286 iii. “ To be secured by such 

yood security as may be requisite.”] — Two 
partners having dissolved partnership, 
referred all disputes to three persons 
named. The uward directed a certain 
sum to be paid by deft, to pltf., & then 
added that same was "to lie secured 
by such good security as may be re- 
quisite to save pltf. harmless”: — Held: 
— sufficiently final. — McLean v. Kezar 
(1853), 3 V, P. 444.— CAN. 

12871. “Same, use as formerly .”] — 

An award respecting differences between 
pltf. & defts., as to the diversion of a 
watercourse by defts., directed that 
defts. should turn the stream so that 
pltf. should have the same use of the 
water as ho formerly had for the period 
of five years from the award, & that 
pltf. should pay defts. 5s. a year during 
that period : — Held : uncertain, & not 
final or conclusive. — B owen r. Samib 
(1856), 2 P. R. 70.— CAN. 
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tions for preventing the water from being rendered 
unfit for pltf.’s use, <fe, in particular, should use a 
rocess or filtering mentioned in the award, was 
ad, for uncertainty. 

The direction as to the particular process was 
that the water passing from deft.’s to pltf.’s 

I jremises should be passed through filtering 
odges made or to be made by deft., so as to be 
thereby purified & cleansed for pltf.’s use, “ so 
far as same can be purified & cleansed by the 
ordinary & most approved process of filtering as 
aforesaid ” : — Held : the description, by reference 
only to the “ ordinary & most approved pro- 
cess,” was uncertain, & the award bad. — 
Stonehewer v. Farrar (1845), 6 Q. B. 730 ; 
1 New Pract. Cas. 154 ; 14 L. J. Q. B. 122 ; 9 Jur. 
203; 115 E. R. 275. 

Annotations: — Distd. Hobson r. Stewart (1847), 2 New 
Pract. Cas. 64. Apld. Baker v. Cot.terill (1849), 18 L. J. 
Q. B. 345 ; He Smith v. Reece, tic Reece r. Smith (1850), 
14 Jur. 483. Dbtd. Johnson v. Latham (1851), 20 L. J. 
6. B. 236. Apld. He Tidswell (1863), 3 New Rep. 281. 
Mentd. Nieholls v. Jones (1851), 6 Exch. 373. 

1289. Or thereabouts.”] — An action of 

ejectment was referred to the award of C., who 
awarded ( inter alia) that deft, should “ pull or 
take down the wall he had erected upon the land 
of the lessors, or so much thereof as now stands 
four inches <fc a half, or thereabouts, upon the land 
of the lessors ” : — Held : the above direction was 
sufficiently certain, deft, not having shown that he 
was misled bv it. — M ays v. Cannell (1854), 15 
C. B. 107 ; 24 L. J. 0. P. 41 ; 1 Jur. N. 8. 183 ; 
3 W. It. 138 ; 3 C. L. K. 218 ; 139 E. It. 360. 

1290. “ Same form & dimensions which yard 

had previously.* ’] — An order of reference gave power 
to the arbitrator to direct how a yard should be 
used for the future, A the arbitrator, by his award, 
ordered deft, to pull down certain encroachments, 
A; to restore the area of the yard to the same form 
A: dimensions which it clearly appeared, by the 
evidence, to have had when deft.’s tenancy began : 
—Held : the award was bad, for uncertainty. — 
Kendal v. Symonds (1855), 3 C. L. R. 322. 

1291. Failure to direct conveyances — Partition.]— 
Several tenants in common, wishing to make 
partition of their land, covenanted by deed to pay 
their respective shares of the survey & allotments, 
A: to abide by the award of certain arbitrators as 
to the allotments. The arbitrators allotted the 
whole in severalty, but did not direct any deeds 
of conveyance to be executed to vest the allot- 
ments in the respective owners : — Held : for this 
defect the award was bad, <fc no action could be 
maintained on the covenant for not performing the 
award, though the covenantors were respectively 
liable on the covenant for non-payment of the 
expense of the survey, etc. — Johnson v. Wilson 
(1740), Willes, 248 ; 125 E. R, 1156. 

Annotations .-'—Distd. Willoughby v. Willoughby (1843), 4 
Q. B. 687 ; Walker v. Walker (1844), 3 L. T. (). S. 126. 

1292. Release.] — Two causes, & all matters 

in difference, had been referred to an arbitrator, 
who had awarded in favour of pltf., & directed 
certain lands to be released. The ct. refused to 
set aside the award, on the ground that the arbi- 
trator had not directed a conveyance of the land. — 
Walker v. Walker (1844), 3 L. T. O. 8. 126. 


1293. No order for payment.] — Upon reference to 
a surveyor of a cause & all matters in difference# 
an award that deft, had overpaid pltf. 234 
Held : not sufficient, by reason of uncertainty on 
its face, to entitle pltf. to enforce the award b 
attachment. — Thornton v. Hornby (1831), 
Bing. 13 ; 1 Dowl. 237 ; 1 Moo. & 8. 48 ; 1 L. J, 
C. P. 6 ; 131 E. R. 304. 

Annotations : — Distd. He Gillon & Mersey & Clyde Naviga- 
tion Co. (1832), 3 B. & Ad. 493. Refd. Pauli v . Pauli 

(1834), 2 Dowl. 340 ; Eardley v. Steer (1835), 4 Dowl. 

423. 

1294. — S . P. Edgell v . Dallimore (1826), 3 
Bing. 634 ; 11 Moore, 0. P. 541 ; 4 L. J. O. S. C. P. 
193 ; 130 E. R. 658. 

Annotations * — Distd. Cartwright v. Blaekworth (1832), 1 

Dowl. 489. Folld. Hopkins v. Davies (1835), 1 Cr. M. &R. 

846 ; He Seaward & Howcy (1838), 1 Will. Woll. & H. 410. 

Distd- Bowen v. Bowen (1862), 31 L. J. Q. B- 193. Refd. 

Lindsay v. Direct London & Portsmouth Ry. Co. (1850), 

19 L. J. Q. B. 417. 

1295. .] — A cause Ac all matters in difference 

were referred, by rule of ct., to an arbitrator, who 
awarded that a particular balance was due from 
pltf. to deft., but did not order the money to bo 
paid by pltf. : — Held : if an action would lie on 
this award, no attachment could be granted on it 
as for disobedience of the rule of ct. — Hopkins v. 
Davies (1835), 1 Cr. M. <fe R. 846 ; 4 L. J. Ex. 113 ; 
149 E. R. 1322 ; sub nom. 8cott v. Williams, 
3 Dowl. 508 ; 5 Tyr. 506. 

Annotation .* — Consd. He Seaward & Howey (1838), 1 Will. 

Woll. & H. 410. 

1296. .] — The ct. refused to grant an 

attachment upon an award, which found a debt, 
but contained no order to pay if . — Re Seaward & 
nowKY (1838), 1 Will. Woll. Ac H. 410 ; sub nom . 
Seward v. Howey, 3 Jur. 9. 

1297. .] — An action of debt, in which, as 

to £25, deft, had suffered judgment by default, 
but, as to the residue, had pleaded payment & 
set-off, was referred to arbn., Ac the arbitrator 
found that deft, was indebted to pltf. in £20 
beyond the £25. In an action on the award, the 
award was objected to, on the ground that it con- 
tained no order to pay : — Held : there was nothing 
in the objection. — Burlington v. Richardson 
(1852), 19 L. T. 0.<8. 89. 

1298. Award directing executor to pay out of 
assets — No finding that he had assets.]— Where, by 
a judge’s order, a cause Ac all matters in difference 
between testator of an exor. Ac deft, were referred 
to arbn., Ac the arbitrator awarded that a certain 
sum was due to deft, upon the balance of accounts, 
Ac directed the exor. to pay the money out of 
assets on a given day, without determining whether 
in point of fact the exor. had assets to pay the 
money on the day appointed : — Held : the award 
was not void for uncertainty, for the balance due 
was fixed with certainty, & the direction to pay out 
of assets did not necessarily conclude the question 
of assets. — Love v. Honeybourne (1824), 4 Dow* 
Ac Ry. K. B. 814. 

E. As to the Amount Payable or Subject-matter. 

1299. Award fixing rule for calculating amount.] 

— An award fixing the rule for calculating the 
amount of money fo be paid, without stating the 
result of such calculation, is sufficiently certain. — 
Higgins v. Willes (1828), 3 Man. & Ry. K. B. 382. 


PART IV. SECT. 8, SUB-SECT. 3— E 

a. Award, of sum equal to costs 
after taxation .J — An action for the re- 
covery of various bills of costs having 
been referred to arbitrators, they 
assessed the damages at a certain sum, 
with a direction that the bills of costs in 
question should be referred to the proper 
officer for taxation, & that, the damages 
so assessed by them should he reduced 
to the amount of the bills of costs when 


taxed : — Held : this award was suffi- 
cient, being both certain & final. — 
Gowek i\ Donovan (1838), 1 Jebb. & 8. 
364 — IR. 

b. Atmrd subject to deduction of un- 
ascertained Imt ascertainable sum.) — If a 
sum less by another sum unascertained 
be awarded, & it appear that tliis un- 
ascertained sum is included among items 
of a debtor & creditor account, made by 
the arbitrators in the award, on foot of 


which a balance is struck, the award 
will lie held final. — Wilson v. Doolant 
(1853), 5 Ir. Jur. 135.— IR. 

c. Award of all debts due by part- 
nership.) — An award directing that A. 
should pay all debts due by a partner- 
ship is sufficiently certain without deter- 
mining the amount. — McLean v. Kkzab 
(1853), 3 0. P. 444.— CAN. 

d. A ward of sum per acre — Acre- 
age not specified nor in dispute.] — An 
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Arbitration. 


Sect . 8. — Requisites of valid award : Sub-sect. 3, E.] 

1300. Award directing bond lor unnamed sum.] — 

An award that deft, shall enter into a bond, without 
naming what sum, is void, for uncertainty. — 
Samon v. Pitt (1595), Oro. Eliz. 432 ; 78 E. R. 
672 ; sub nom . Samon ’s Case, 5 Co. Rep. 77b. 

Annotations : — Distd. Sinuuonds v. Swaiue (1809), 1 Taunt. 
049. Reid. Thinne v. Rigby (1612), Cro. Jac. 314, Ex. Ob. ; 
Grove v . Crane (1621), Palm. 145 ; Candler v. Fuller 
(1738), Willes, 62. Mentd. Bird v. Bird (1703), 1 Salk. 
74 ; Armitt v. Breame (1704), 1 Salk. 76. 

1301. Award to pay so much as within party’s 
conscience. }-~By an award it was directed that one 
of the parties should pay so much money to the 
other as should be due in conscience : — Held : the 
award was neither certain nor final. — Watson v. 
Watson (1648), Sty. 28, 56 ; 82 E. R. 504, 526. 

1302. Award to pay arrears — No amount or 
period specified.] — An award directed that deft, 
should pay the arrears of rent due after the pur- 
chase of lands, but did not show what these 
arrears were, nor did deft, know 7 when the purchase 
w*as made : — Held : bad, as uncertain & un- 
reasonable. — Massey v. Aubry (1652), Sty. 365 ; 
82 E. R. 781. 

1303. Award of money due for task-work — No 
amount specified — Award inseverable.] — An award 
that A. should be paid by B. money due for task- 
work, & then A. should pay £25 to B. A: that the 
parties should give each other a general release, is 
void in the whole, for the uncertainty what sum 
should be paid for task- work. — Pope v. Brett 
(1671), 2 Saund. 292 ; 85 E. R. 1083. 

Annotation : — Folld. Phillips r. Knightly (1730), Fitz-G. 
270. 

1304. Award to pay costs of depending suit.] — An 

award that the party shall pay the costs of a suit 
depending in an inferior ct. is void, for uncertainty. 
— Winter v. Garlick (1704), 6 Mod. Rep. 195”; 
1 Salk. 75 ; 87 E. R. 951. 

Annotations : — Expld. Nott v. Long (1735), Lee temp. Hard. 
181. Mentd. Philips r. Knightley (1731), 1 Barn. K, B. 
463. 

1305. Award directing unstated amount of assets 
to be divided in named proportion when received.] — 

On a reference of disputes between parties, the 
arbitrators awarded that the debts due to the firm, 
when received, should be divided in moieties 
between the parties : — Held : sufficiently final. — 
LlNGOOD v. Eape (1742), 2 Atk. 501 ; *20 E. R. 
702. 

1306. Award to pay such costs as party liable to 
pay In certain actions.] — An award that deft, 
should pay pltf., or G., his attorney, such costs as 
pltf. was liable to pay of an action in the Peverel 
Ct., Sc costs of an action at common law’, between 
pltf. Sc deft. Sc others : — Held : uncertain, A not 
final. — Furnis v. Halt.om (1749), Barnes, 166 ; 
94 E. R. 859. 

1307. Award that two persons pay ascertained 
sum in ascertainable proportions.] — An award that 
two persons shall pay a debt in proportion to the 
shares which they held in a certain ship, the ratio 
of their shares not being a subject of dispute, is 
sufficiently certain. — Wohlenberg v. Lageman 
(1815), 6 Taunt. 251 ; 128 E. R. 1031. 

Annotations : — Mentd. lie Smith & Reeves (1S3G), 2 Har. & 
W. 306 ; lie Dodingtou & Bailward (1839), 5 Bing. N. C. 


1308. Award stating deduotion to be made from 
admitted sum.] — The declaration stated that pltf. 
& deft., by articles of agreement (reciting that 
several actions, arising out of the same trans- 
actions, had been brought, Sc defended by pltf., 
deft., G. & D., Sc that in one of them the assignees 
of T., a bkpt., recovered against pltf. £2,500, Sc 
that disputes existed between pltf. & deft, respect- 
ing the value of the goocts Sc stock which each had 
received from a certain farm, & also concerning 
the proportion which each was to pay of the sum 
of £2,500, according to an agreement entered into 
between them before the trial, Sc also concerning 
the costs of bringing Sc defending the actions above- 
mentioned), submitted themselves to the award 
of three arbitrators respecting the matters ; Sc 
that the arbitrators, taking the matters into con- 
sideration, awarded that deft, should pay pltf. 
£444, that five-eighth parts of the costs of the 
several actions before-mentioned should be paid 
bv pltf., Sc three-eighths by deft., that the sums 
already expended by either of them should be 
allowed as part payment of his proportion, Sc that, 
when the sum of £444 Sc the costs were paid, mutual 
releases should be given : — Held : pltf. was entitled 
to recover, for, as to the first part of the award, 
nothing appeared on the declaration to show r that 
the arbitrators had not awarded the sum of £444, 
after taking into consideration the value of the 
stock Sc goods, Sc it was sufficiently certain, for pltf., 
being originally liable to pay the whole sum of 
£2,500, must remain liable to pay all but the £444 
awarded to him. — A itcheson v . Gauge y (1824), 
2 Bing. 199 ; M’Cle. 367 ; 13 Price, 639 ; 9 Moore, 
G. P. 381 ; 130 E. It. 282, Ex. Ch. 

Annotations : — Apld. Plummer v. Lee (1837), 2 M. Sc W. 495. 

Folld. Kendrick v. Davies (1837), 5 Bowl. 693. Expld. 

Perry r. Mitchell (1814). 12 M. & W. 792. Reid. Stone r. 

Phillips (1837), 4 Bing. N. C. 37 ; Harrison v. Lay (1863), 

13 C. B. N. S. 528. Mentd. lie Marshall & Dresser (1842), 

3 Q. B. 878 ; Mays v. Connell (1854), 15 C. B. 107. 

1309. Award of sum subject to variation — Where 
variation constant.] — An award by arbitrators 
named to fix the value of an estate is not 
uncertain, by reason of its allowing an augmenta- 
tion or diminution in the sum fixed, even 
where the submission to arbn. gave minute 
directions for the course to be pursued by the 
arbitrator, as the price, according as the land 
shall, upon admeasurement, exceed or fall short of 
a given quantity. 

But if the augmentation or diminution in the 
price is to be at the rate of so much per acre, if 
the error as to quantity shall be in one part of the 
estate, Sc at a different rate per acre, it the error 
shall be in another part of the estate. Sc the award 
does not express the estimated quantity of either 
of these parts taken separately, then the award 
is void for uncertainty. — Hopcraft v. Hickman 
(1824), 2 Sim. Sc St. 130 ; 3 L. J. O. S. Gh. 43 ; 57 
E. R. 295. 

1310. Award of two named sums to same party — 
Action on single covenant.] — To a breach of 
covenant for non-payment of an instalment due 
for certain work, deft, pleaded (1) the work had 
not been completed ; (2) the instalments had been 
paid. An arbitrator, to whom the cause was 
referred, awarded a verdict to be entered for pltf. 
on the first issue, damages Is., Sc on the second, 
damages 13s. 4 d. : — Held : sufficiently certain, Sc 
it was not necessary to award a single sum upon 


award directed that pltf. should pay 
defts. for a certain amount of wheat in 
certain specified grounds at a specified 
rate per acre. It appeared that the land 
had been leased by pltf. to defts. : — 
Held : the award sufficiently disposed 
of the matters referred, Sc it was 


unnecessary to specify the number of 
acres of wheat, the quantity not appear- 
ing to have been in dispute, but the 
price. — He Montgomery Sc Moore 
(1856), 2 1\ R. 98.— CAN. 

f. Award not specifying respective 


sums payable by each party .] — An award 
was held bad, for uncertainty, in not 
stating the respective sums of money 
which should be paid. — M itchell v. 
Grkat Western Ry. Co. (1876), 38 
U. C. R. 471.— CAN. 
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the entire breach. — Smith v. Festiniog Ry. Co. 
(1837), 4 Bing. N. C. 23 ; 3 Hodg. 305 ; 5 Scott, 
255 ; 1 Jur. 844 ; 132 E. R. 097. 

1311. Award of sum certain to be paid by each 
party to the other.] — To an action for goods sold 
& delivered deft, pleaded, as to £30 parcel, etc., 
payment of £30 in satisfaction. Pltf. replied that 
the £30 was paid for another A different cause of 
action, specially traversing the acceptance of it in 
satisfaction of that sum in the declaration men- 
tioned. The cause was referred, & upon this issue 
the arbitrator found for deft, for £3, A for pltf. 
as to the residue : — Held : the award was suffi- 
ciently certain, A the finding in effect assessed the 
damages at £27. — King v. Dundonald (Earl) 
(1837), 5 Dowl. 589 ; Murp. A H. 74. 

1312. Award of interest from date not in dispute.] 
— An award directed interest to be paid from the 
last settlement that took place in the lifetime of 
T. An action having been brought upon the 
award, A it appearing that the date of that last 
settlement was not in dispute, the ct. afterwards 
refused to disturb a verdict given for pltf., the 
award not being necessarily uncertain. Qu. : 
whether under a plea that “ the arbitrator did not 
make any award,” deft, could avail himself of the 
objection of uncertainty to defeat the award. — 
Plummer v. Lee (Leigh) (1837), 2 M. A W. 495 ; 
5 Dowl. 755 ; 150 K. R. 853; sub nom. Murphy v. 
Leigii, Murp. A H. 152 ; 6 L. ,T. Ex. 141 ; 1 Jur. 
(558. 

Annotations: — Mentd. G Wynne r. Burnell (1840), ft Bing. 

N. C. 453; Negelen r. Mitchell (1811), 7 M. A \V. 612 ; 

Gregory r. Brunswick (1846), 3 C. B. 481 ; Co u ling r. 

Coxe (1848), 6 C. II. 70.1; Rutland r. Bagshaw (1850), 

14 Q. B. 8(H). 

Whether award of interest within submission.] — 

See Nos. 1171—1177, ante . 

1313. Award of sum unascertainable from award 
itself.]— By a deed of submission to arbn. between 
R. A J., it was recited t hat they had been partners, 
that J. had deposited with C. A Co., bankers, 
certain securities for such sums as they had, 
advanced or might advance to J. as surety for R., 
that, It. being indebted to the bankers in £4,000, 
J. had mtgod. to them securities for a sum not 
exceeding £3,000, A that R. A J. had dissolved 
partnership, A had agreed to refer all matters in 
difference, etc. There was a proviso that, if the 
arbitrators should award any money to be paid by 
J. to R., they should, in their award, if the mtge. 
were still outstanding, authorise such payment 
to be made to the bankers in reduction of the 
mtge. debts, A should further award that R. 
should, at a time to be named by the arbitrators, 
pay in to the bankers such a sum as would be 
sufficient to entitle J. to have the mtge. discharged. 
A the securities deposited by him released. The 
arbitrators, by their award, found that £3,121 was 
due from J. to R., A the mtge. outstanding, A 
they ordered J. to pay the £3,121 on certain days, 
with liberty to him to pay it in to the bankers as 
above stated. They also awarded that, within 
one month from the payment of the £3,121, R. 
should pay in to the bankers such a sum as would 
be sufficient to entitle J. to have the mtge. dis- 
charged, A the securities deposited by him released. 

It did not appear by the award what that sum 
would be : — Held : the award was not final on 
this point, A was bad. — Hewitt v. Hewitt 
(1841), 1 Q. B. 110 ; 4 Per. A Dav. 598 ; 113 E. R. 
1071. 

1314. Award for payment of sum based on 
“ present market price ’ r of Iron.] — Debt for goods 
sold, etc. Pleas, never indebted, payment A set- 
off. The cause A all matters in difference having 


been referred, by order of Nisi Prius , the order 
directed that, if the arbitrator should find that 
pltfs. were not entitled to recover, the verdict 
taken was to be void, & a verdict entered for deft. 
It was further agreed by the parties that, if the 
arbitrator should think that certain iron machinery 
supplied to deft, ought not to be charged for by 
pltfs., deft, having alleged it to be defective, pltfs. 
were to be allowed the value of it, at the market 
price of pig iron. The arbitrator awarded that 
pltfs. were not entitled to recover, A that deft, 
should pay to pltfs. for the machinery such sum 
“ as the same amounts to, according to the present 
market price of pig iron ” : — Held : the award 
was not uncertain in omitting to state the time & 
market at which the price of the iron was to be 
ascertained. — Waddle (Waddell) v. Downman 
(1844), 12 M. A W. 5(52 ; 1 Dow. A L. 5(50 ; 13 
L. J. Ex. 115 ; 2 L. T. O. 8. 350 ; 8 Jur. 933 ; 
152 E. R. 1322. 

Annotations : — Distd. Kilburn r. Kilburn (1845), 13 M. & W. 
671. Consd. Gordon v. Whitchouse (1856), 18 C. B. 747. 

1315. Award falling to specify amounts not shown 
to be In dispute.] — By submission, between pltf. A 
other persons (who were next of kin, A entitled to 
distributive shares of an intestate’s estate) A deft., 
the administrator A also one of the next of kin, 
reciting ( inter alia) that the estate of deceased con- 
sisted of debts due to him at his death, farm-stock, 
cattle, com, corn in the ground, implements of 
husbandry, household goods, A furniture, A other 
effects, A that differences had arisen as to their 
value, which the parties had agreed to refer to 
arbn., the same parties agreed that all A every 
claim, demand, controversy, difference A dispute 
between the several parties thereto, concerning the 
matters A things before mentioned or in relation 
thereto, should be paid, settled, A adjusted accord- 
ing to the arbitrament of two persons named. By 
the award, after reciting the submission, the arbi- 
trators found A awarded that deft., as adminis- 
trator at the date of the submission, had moneys, 
farm-stock, cattle, com, com in the ground, imple- 
ments of husbandry, household goods A furniture 
of the intestate, in his hands to be administered, 
to the value of £929, independently of any debts 
owing to the intestate, that deft, should retain 
£140 found to be owning to him from some of .the 
parties. A £(55 to pay the rent A taxes of certain 
tenements which w r ere in the intestate’s occupation 
at his death, that he should be entitled to set off 
£15 due to him from pltf. against his distributive 
share, A that lie should, at a certain time A place, 

E ay pltf. A the other parties their several distri- 
utive shares of the intestate’s estate, first retaining 
his own share A the above-mentioned sums of 
money, A that they should, if required, execute 
releases to deft. In an action on the award : — 
Held : it was sufficiently final, although it did not 
expressly award as to the amount of the debts due 
to the estate, nor as to t he amount of the distribu- 
tive* shares payable to pltf. A the other parties to 
the submission, it not being showm by plea that 
the amounts of the debts or distributive shares 
were matters in difference. — P erry v. Mitchell 
(1844), 12 M. A W. 792 ; 2 Dow. A L. 452 ; 14 
L. J. Ex. 88 ; 152 E. R. 1419. 

Annotations : — Reid. Harrison r. ( 'res wick (1852), 16 Jur. 
315. Kx. C'h. Mentd. Simpson r. I. It. Comrs. (1914), 110 
L. T. 909. 

1316. Award of sum certain subject to unnamed 
amount of payments on account — Matter not In 
dispute.] — An award for £3,000, minus certain pay- 
ments on account, without finding what those 
payments w ere : — Held : sufficiently certain, unless 


1312 i. A ward of interest at rate not umpire in his finding awards interest Riverton BorouohA New Zealand 
fixed .] — Where one of the matters in but does not say at what rate, the Dreadnought Gas Co., Ltd. (1916), 35 
dispute is a claim for interest, A the award is bad for uncertainty . — Re Is. Z. L. It. 001. — N.Z. 
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Sect 8. — Requisites of valid award: Sub-sect . 3, 
E. & F.] 

it were shown that the payments were matter of dis- 
pute. — Abraham & Westminster Improvements 
Co. (1849), 14 L. T. O. S. 203. 

1317 . Damages not specified.] — Trespass. Plea, 
general issue, & justification ; replication de 
injurid , k new assignment, upon which judgment 
by default. An arbitrator awarded a verdict for 
deft., without giving damages upon the new assign- 
ment : — Held : the award was not final & conclu- 
sive, by reason of no damages being awarded to 
pltf. on the new assignment. — Wykks v. Shipton 
(1834), 8 Ad. k El. 246, n. : 3 Nev. & M. K. B. 240 ; 
3 L. J. K. B. 90 ; 112 E. It. 831. 

1318 . .] — A cause in which there were seven 

issues was referred by order of Nisi Prius , the costs 
of the award k reference to abide the event. The 
arbitrator found for deft, on two of the issues, 
neither of which covered the whole cause of action, 
k for pltf. on the others, but omitted to award 
damages : — Held : the award was insufficient k 
must be set aside. — W ood v. Duncan (1838), 7 
Dowl. 91 ; 1 Horn k H. 338 ; 2 Jur. 969. 

1319 . -An agreement of reference, between 

M. & D., recited a dispute relating to a transaction 
under which five bills of exchange were drawn upon 
k accepted by P. ; &, as to the nature & circum- 
stances of, or attending, such transactions k bills, 
it was agreed that same, k all matters in question 
touching k concerning or in any wise relating 
thereto, should be referred to arbn. The arbitral or 
awarded that the bills, & all moneys thereby 
secured, were the property of M., k that the bills 
& moneys, k all proceeds thereof, should be deli- 
vered k paid to JVI., & that, in case D. should have 
received any part of the money secured by k 
mentioned in the bills, he should pay it to M. The 
award was silent as to damages. M. moved to set 
aside the award for giving no damages, on affidavit 
that at the hearing it was shown that the bills had 
been delivered to D., <fc it was understood that D. 
had received the whole amount from the acceptor, 
k no evidence was offered on that head on either 
side. The affidavits in answer denied such under- 
standing k such receipt of proceeds, <fc stated that, 
on the hearing, no allegation of such receipt had 
been made, nor any claim in respect thereof, & that 
no question as to such receipt had been made a 
matter of difference at the arbn., but that M. had 
there contended that 1). was bound to pay the 
whole amount, whether he had received anything 
or not : — Held : assuming the receipt of proceeds 
not to have been a matter in difference on the 
arbn., it appeared that the arbitrator had consi- 
dered the two questions as mixed up together, k as 
one part of the award could not be separated from 
the other, the whole was bad as not being final. — 
Re Marshall k Dresser (1843), 3 Q. B. 878 ; 3 
Gal. k Dav. 253 ; 12 L. J. Q. B. 104 ; 114 E. R. 746. 

A n nofat i on : — Retd . Selby r. Whitbread, f J 9 1 7 ] 1 K. B. 73C. 

1320 . .] — An award is not necessarily bad for 

want of finality or for inconsistency, because the 
arbitrator has found for pltf. on one of the issues, 
in respect of which he has given no damages. — 
Cox v. Kerslakk, Kerslake v. Cox (1867), 16 
L. T. 396. 

1321 . Failure to specify what part each claimant 
should have — Partition.]— An award that joint 
tenants shall make partition by mutual convey- 
ances is good, although it do not point' out what 
paH each of the parties is to have. — Knight v. 
Burton (1704), 6 Mod. Itep. 231 ; 1 Salk. 75 ; 87 
E. R. 982. 

Annotation : — Held. Pearsc r. Pearse (1829). 9 B. & C. 484. 

1322 . Failure to specify goods.] — A dispute arose 
between pltf. k deft, upon an execution taken by 


deft, of the goods of B. Before execution was 
made, pltf. took some of the goods to himself, & 
sold them, but then execution was made of the 
whole. The dispute was referred to the arbn. ol 
A., who awarded that deft, should pay to pltf. £455, 
that deft, should keep all the goods which ho had 
taken in execution, except those which pltf. had 
taken to himself k sold oefore the execution was 
made, & that thereupon general releases should be 
given on both sides : — Sernble : the award was 
void, by reason that it was wholly uncertain what 
goods pltf. had so taken to himself k sold. — 
Pathow i>. King (1733), 2 Barn. K. B. 386 ; 94 
E. R. 570. 

1323. .] — A sheriff having taken goods in 

execution upon premises belonging to parties who 
claimed a portion of the goods, a judge at chambers, 
upon the hearing of an interpleader rule, made an 
order, with consent of parties, “ that the goods 
not claimed should be pointed out by claimants, 
k should be forthwith removed k sold, k the 
proceeds from such sale paid to the execution 
creditor, that security should be given to the 
sheriff for the amount of the levy, k that the 
sheriff should withdraw forthwith, k that all 
matters in difference between claimants k the 
execution creditor, k claimants k the sheriff, 
should be referred to arbn.” : — Held : an award 
directing that claimants should retain possession 
of some of the articles claimed by them as their 
own property, k that the residue should be returned 
to the sheriff, was sufficiently final k certain with 
respect to the goods so directed to be returned, 
as the arbitrator had no power to give directions 
as to the subsequent disposal of those goods, but 
the 1 sheriff must proceed with the execution. — 
Smith v. Finder (1837), 6 L. J. Ex. 232. 

1324. Failure to specify value, quality or descrip- 
tion of fixtures.] — On a submission of a cause A: all 
matters in difference between a lessor k lessee, the 
costs to abide the event, an award that certain 
fixtures have been wrongfully removed by the 
lessor to the value of £11, k that the lessee shall 
set up others in their place, to be left for the lessor 
at the end of his term, k that the lessor shall pay 
the lessee £11 on a specified day, is uncertain in not 
specifying the value, quality, or description of 
fixtures to be set up by the lessee, k may he set 
aside by the, lessor. — P rice v, Popkin (1839), 10 
Ad. k El. 139 ; 2 Per. k Dav. 304 ; 8 L. J. Q. B. 
198 ; 3 Jur. 433 ; 113 E. R. 53. 

Annotations : — Consd. Mays r. Canncll (1854), 15 C. B. 107. 

Reid. Waddle v. Downmttn (1841), 12 M. & W. 502. 

Mentd. Miller v. De Burgh (1850), 4 Exch. 809. 

1325. Failure to specify in respect of what demise 
plaintiff successful.] — An ejectment, containing two 
several demises by different persons, was referred 
before trial, k by the order of reference all matters 
in difference in the cause were referred, the costs of 
the suit k of the reference (o abide the event of the 
award, k if the? award should be in favour of pltf., 
he was to be at liberty to sign judgment in the same 
manner as if the cause had been tried at Nisi Prius , 
k to issue a writ of possession, k to proceed in the 
usual way for the costs on such judgment. The 
arbitrator awarded that pltf. was entitled to pos- 
session of a certain part of the lands sought to be 
recovered, which part he described by metes k 
bounds. The lessor of pltf. signed judgment, k 

roceeded to tax his costs : — Held : the award was 
ad, because the arbitrator did not state on what 
demise pltf. ought to recover. Qu. : whether he 
ought to have found nominal damages. — Doe d. 
Madkins v . Horner (1838), 8 Ad. k El. 235; 3 
Nev. k P. K. B. 344 ; 1 Will. Woll. & II. 348 ; 2 
Jur. 417 ; 112 E. R. 827 ; sub nom. Doe d. 

Madkins k Long v. Law ; 7 L. J. Q. B. 164. 

Annotations : — Folld. Doe cl. Starling v. Hiller (1843), 12 

L. J. Q. B. 169. Consd. Harrison v. Creswiek (1852), 21 
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h. J. C. I\ 113 ; Mays v. Oannell (1854), 15 C. 33. 107. 
Bafd. Gisburne v. Hart (1839), 3 Jur. 530 ; He Beaufort 
& Swansea Harbour Trustees (1860), 1 L. T. 370. Mentd. 
Hobdell v. Miller (1840), 2 Scott, N. R. 163 ; Brooks v. 
Parsons (1843), 13 L. J. Q. B. 50. 

1326. Award of sum for unspecified grievances.] — 

By an order of reference, a cause was referred to 
an arbitrator, who was to settle all matters in 
difference between the parties at law & in equity. 
At the time of this submission, two equity suits 
were pending, in which the parties to the action 
were interested, & there were also other matters 
in difference between them. The arbitrator made 
an award whereby he ordered that a verdict 
should be entered for pltf., damages £500, Sc that 
defts. should pay that sum to pltf., as well as the 
further sum of £350, for grievances not included in 
his declaration. On motion to set aside judgment 
Sc execution sued out on the award : — Held : the 
award was sufficiently final, although it did not 
dispose of the equity suits. Sc the award of the £350 
was sufficiently certain. — Wrightson v . Bywater 
(1838), 3 M. Sc' W. 109 ; 0 Dowl. 350 ; 1 Horn Sc II. 
50 ; 7 L. J. Ex. 83 ; 150 E. R. 1114. 

Annotations : — Distd. Doe cl. Madkins v. Homer (1838), 8 
Ad. & El. 235. Apld. lie Wyld, Ex p. Wyld (186U). 2 
l)o G. K. & J. 642, L.JJ. Refd. Harrison v. Croswiok 
(1852), 16 Jur. 315, Ex. Ch. 

1327. Award referring to property.”] — An 

action of trespass to houses Sc lands was referred 
to an arbitrator, who was to settle at what price 
Sc on what terms deft, should purchase pltf.’s 
“ property.” The order of reference gave the 
arbitrator no power to determine wliat the property 
in question was, nor was there any dispute on the 
subject. The arbitrator fixed a certain sum .os 
the price at which deft, should ” purchase pltf.’s 
property ” : — Held : t he award w as not bad, on 
the ground of its not specifying what* the 
“ property ” was. — Bound r. Hatton (1842), 
10 M. Sc W. 600 ; 2 Dowl. N. S. 446 ; 12 L. ,T. Ex. 
7 ; 152 E. R. 636. 

1328. Award of enjoyment of office — Submission 
of right to office.] — On a. submission concerning 
the right to an office, if the arbitrator award that 
for divers other considerations one party shall 
enjoy the office, it is sufficient ; for it shall not be 
intended that there were other matters in differ- 
ence, Sc his right to the office is implied in the 
order that he shall enjoy it. — L acy v . Whktston 
(1594), Cvo. Kliz. 343 ; 78 E. B. 592. 


F. Awards Subject to the Opinion of a Sir anger. 

1329. General rule.] — If an award be that the 
deft, abide by the arbitrament of S. Sc F., it is void, 
for it makes them the judges, which cannot be 
done (per Cur.). 

Every award must be complete Sc certain, Sc 
this one is not, for leaving part of the matter to 
H. Sc F. (Yelverton, J.). — Anon. (1468), Y. B., 8 
Edw. 4, fo. 11, pi. 9. 

1330. Award directing valuation by stranger.] — 

Matters in difference having been referred to A. 
Sc B., they found £9 to be due from deft, to pltf., 
payment to be made by delivery of bales of woad, 
but the parties could not agree as to the value of a 
bale, Sc it was awarded that a bale should be 
taken within eight days of the award by deft, to 
the house of C. for valuation, Sc the remainder 
of the money should be paid in bales of woad, 
taken at the same price as the bale: — Semble : a 
good award. — Anon. (1494), Y. B., 9 Hen. 7, fo. 15, 
pi. 7. 

1331. Award of release ut tails advlsaret.] — An 

award of a release of all actions ut talis advisaret is 
void. — Emery v . Emery (1599), Cro. Eliz. 726 ; 


78 E. R. 960. 

1332. Award leaving form of release to be settled 
by master.] — Arbitrators left it to the master to 
settle the form of releases awarded : — Held : not a 
delegation, as the arbitrators awarded releases, 
Sc only left the form to be settled by the master. — 
Lingood r. Eade (1742), 2 Atk. 501 ; 20 E. B. 702. 

1333. Award directing premises to be put in re- 
pair to satisfaction of stranger.] — Certain differences 
as to tlie terms on which a lease should be renewed 
by a corpn. to their lessee, Sc also as to the boun- 
daries of property held under the lease, were 
referred to two arbitrators, who awarded that 
the corpn. should put the premises in good tenant- 
able repair, to the satisfaction of N., a builder. Sc 
should grant, a lease of the premises at a certain 
rent, which should contain covenants to keep the 
premises, they having been first repaired by the 
lessors, in good repair : — Held : the aw ard was 
bad, not being final, in consequence of the reference 
of the repairs to the judgment of a third person. — 
Tomlin v. Fordwtch Corpn. (1836), 5 Ad. Sc El. 
147 ; 2 liar. Sc W. 172 ; 6 Nev. Sc M. K. B. 594 ; 
5 L. J. K. B. 209 ; 1 1 E. K. 1121. 


Annotation ; — Refd. Selby r. Whitbread, [1917] 1 K. B. 


1327 1. W hether land s sufficiently de- 
scribed.]- An award directing “ security 
to be given on a certain part of the 
property of A. 11.,” without stating wlnit- 
part, is void for uncertainty.-- Bni- 
GOYNK v. BrilGOYNK, X. 11. Dig. 53 (4). 
—CAN. 

1327 ii. .1-- Where an award di- 
rected a conveyance of land, the award 
was not set aside, although it did not set 
out by metes & bounds the land for 
which the conveyance was to be given. — 
Great Western Ry. Co. r. Roi.ph 
(1852), 1 1\ R. 50.— CAN. 

1327 iii. .] — The submission re- 

cited in the award stated that the eo. 
“ had set out- taken for the uses of the 
road a portion of M.’s land, being all his 
land lying immediately north of the land 
theretofore conveyed by him to the 
eo. & the award determined ‘‘that 
the valuo of the lunds so set out & taken 
as aforesaid is,” etc. : — Held : the lund 
to be taken was sufficiently described. — 
Re Miller v. Great Western Ry. Co. 
(1855), 13 U. C. R. 582.— CAN. 

1327 iv. .] — In an award pltf.’s 

freehold land was described as “ the 
freehold portion of his lands taken ” : — 
Held : a sufficient description, as it 
could be identified by the notice served 
by the co., & also by the plans filed. — 
Anglin v. Nicklk (1879), 30 C. P. 72. — 
CAN. 


1327 v. . 1 — A notice of expropria- 

tion & an award both described the 
land expropriated us No. 1 on the plan 
of a railway eo. deposited according to 
law, but in another part of the notice 
it was described as forming purt of a 
cadastral lot 2315. &. in the award as 
forming part of lots 2344, 2345 Held 
there was no uncertainty in the award, 
as the words of the award Air not ice were 
sufficient of themselves to describe the 
property intended to be expropriated, 
At which was valued by the arbitrators. 
— Bkvudet r. North Shore Ry. Co. 
(1887), 15 S. C. R. 44 - CAN. 

1327 vl. .] — A dispute arose as to 

the boundary of two estates, At arbi- 
trators were appointed to settle the 
boundary. The arbitrators stated the 
boundary by naming places which lay 
cast, west, north & south thereof : — 
Held : the award was not ambiguous. — 
Ramrun.iun Chuckerbctty v. Han 
1 ’kosa i) Dass, 13 C. L. R. 26. — IND. 

1327 vii. Claims not defined. J — 

Pltf.’s declaration set out an award 
alone, & to this deft, objected on the 
ground of its uncertainty, as it directed 
an annuity to be paid to pltf. out of her 
claims an the property, without showing 
what those claims wvre or on what 
property they attached : — Held : the 
award was certain. — M cIntyre v. 
McIntyre (1870), 1 1*. E. I. 307. — 
CAN. 


PART IV. SECT. 8, SUB-SECT. 3.- F. 

g. Matter in dispute left to future 
arbitration.]— One of the matters to be 
decided in an arbn. was the amount duo 
in respect of a certain wheat crop. 
Instead of valuing the wheat himself the 
arbitrator left it to a future arbn. In an 
action for implement of the award 
Held : the decree did not exhaust tho 
submission. — Reid v. Walker (1826), 
5 Sh. <Ct. of Seas.) 140.— SCOT. 

h. Award, delegating decision to 
strangers.] — All differences concerning 
the renting of a farm by deft, to pltf. 
were referred to arbitrators, who awarded 
a division of certain crops & stock 
specified : At in order that an equal 
division should be made, they ordered 
that- deft. & pltf. should select two dis- 
interested persons from tho neighbour- 
ing farmers, whose decision should be 
final : — Held : the award was bad for 
the delegation to third parties. — 
Harrington v. Edison (1853), II 
V. C. R. 114.— CAN. 

k. .1 — An award is bad whore 

arbitrators attempt to delegate to 
another person (unascertained) t-heir 
authority to decide whether part of the 
amount awarded should or should not 
he paid. — Blakeston v. Wilson (1902), 
14 Man. L. R. 271.— CAN. 



492 


Arbitration. 


Sect. 8. — Requisites of valid award: Sub-sect. 3, F. 

G. H. K. L .] 

1334. Award that certain marks should be placed 
on land as directed by stranger.]— By a rule of 
reference of a cause & all matters in difference, the 
arbitrator had power to determine, define & adjust, 
& for ever set at rest all disputes touching all & 
all manner of rights of water or depths of weir, 
& was authorised to order to be erected & put up, 
& for ever thereafter to be kept in repair, any 
erections in or about the weir of deft., etc. The 
award ordered that deft, was entitled to keep & 
maintain his weir at the depth of fourteen inches 
A no more. It proceeded to direct that, for the 
purpose of defining & perpetuating the depth at 
which deft, might maintain the weir, “ such 
durable marks & directions be placed on the land 
adjoining the weir as B. may direct,” etc. : — Held : 
<1) the direction in the award as to the depth of 
the weir was sufficiently certain, but the award was 
not final, since the direction that such durable 
marks should be placed as B. should direct, was a 
delegation to B. of the arbitrator’s authority, & 
bad : (2) the bad part was not separable, as the 
consideration for the submission was not only the 
settling existing differences, but the for ever setting 
at rest of all disputes touching the water rights, 
which latter object was attempted to be effected by 
the faultv direction. — Johnson v. Latham (1850), 
1 L. M. Si P. 348 ; 19 L. J. Q. B. 329 ; 1 5 L. T. O. S. 
211. 

1335. Award of releases in form to be settled by 
stranger.] — M. built a ship for G. & others, & also 
purchased stores for the vessel on his own credit. 
On a reference of all matters in difference between 
M. Si G., G . took upon himself the payment of 
the bills, & requested the umpire to fix the liability 
in respect of them upon him. The umpire directed 
G. to pay to M. the balance which he found due to 
the latter after giving G. credit for the amount of 
the bills ; he then awarded that G. should be 
solely liable in respect of the bills, & should execute 
a bond to indemnify M. against them ; Si then 
ordered that, after G. had paid the balance Si the 
bills, the parties should execute mutual releases of 
all claims & demands whatsoever. Si that the form 
of the releases should be settled by P. in case of 
dispute : — Held : although the delegation to P. 
of authority to settle the releases was void, it did 
not affect the validity of the award, even if it 
vitiated the whole of the direction as to the giving 
releases . — Re Goddard Si Mansfield (1850), I 
L. M. & I*. 25 : 19 L. J. Q. B. 305. 

1336. Award that stranger should certify loss.]— 
A dispute having arisen as to the merchantable 
quality of sleepers delivered under a contract for 
the sale of sound merchantable sleepers, it was 
referred to arbitrators to decide whether they were 
of merchantable quality. Si, if not, what allowance 
should be made, or in what way the dispute should 
be settled. By their award they found that the 
sleepers were of three classes, one merciian table 
Si two not ; Si they directed that the vendee 
should sell all the sleepers, Si that the selling broker 
should certify the loss sustained by the un- 
merchantable classes as compared with the price 
then realised for the merchantable class, Si that, 
after deducting the expenses attending the sale, 


the balance certified by him should be paid by 
Jan. 15, 1855: — Held: the award was bad, for 
want of finality. — D resser v. Finnis (1855), 
25 L. T. O. S. 81. 

1337. Award “ subject to opinion ” of stranger.] — 

Where an arbitrator made his award “ subject to 
the opinion” of another: — Held: this was a 
substituted judgment, Sc the award was bad. — 
Ellison v. Bray (1804), 9 L. T. 730. 

G. Awards involving Acquiescence of, or Action by 
Strangers , or affecting their Rights and 
Interests. 

See Nos. 1189 — 1214, ante . 

H. Awards subject to Discretion reserved to 

Arbitrator. 

1338. General rule.] — Arbitrators cannot reserve 

to themselves a future authority. — T hinne v. 
Rigby (1012), Oro. Jac. 314; 79 E. R. 209, 

Ex. Cli. 

Annotat ions : — Refd. Winch i\ .Sanders (1020), Cro. Jac. 

581 ; Nolt r. Long (1735), Lee temp. Hard. 181 : Simmonds 

r. Swaim; (1809), i Taunt. 549. 

1339. -.] — An arbitrator cannot in his award 
reserve to himself a future power ; for an award 
must be final at the time it is made. — Winch v. 
Sanders (Saunders) (1020), Pro. Jac. 584 ; 2 
Roll. Rep. 214 ; 79 E. R. 499. 

Annotations : — Refd. Kfnge v. Fines (1001), 1 Sid. 59; 

Barnardiston v. Fowler (1713), 10 Mod. Hep. 204. Mentd. 

Nott v. Lons: (1735), Lee temp. Hurd. 181 ; Thorp v. Colo 

(1835), 2 Cr. M. & K. 307. 

1340. .] — An award should be absolut e, with- 

out reference to a future examination. — S elby v. 
Russell (1097), 12 Mod. Rep. 139 ; 88 E. R. 1220. 

Annotation : — Refd. Philips v. Knightley (1731), 2 Stra. 

903. 

1341. Award that in certain events sum to be 
named by arbitrator should be repaid.] — Submission 
to arbn. of all controversies, so that a final agree- 
ment be made by a fixed day. Award that deft, 
should pay a sum of money on three different days 
with a proviso that, if afterwards it was shown to 
the arbitrators that pltfs. bad not released deft, 
of all debts owing by him to them, then so much of 
that sum should be repaid by them to deft, as to 
him should seem fit : — Held : not a good award, for 
uncertainty. — Grove v. Crane (1(521), Palm. 145 ; 
81 E. R. 1020. 

1342. Award reserving right to adjudicate on 

sufficiency of performance.] — An arbitrator, to 
whom a cause Si all matters in difference were 
referred, directed a verdict to be entered for 
pltf., & certain works to be done by deft. lie 
then added that, as disputes might arise respect- 
ing the performance, pltf., if dissatisfied with it. 
might (on giving notice to deft.) bring evidence 
before the arbitrator of the insufficiency of the 
work, Si deft, might also give evidence on his part, 
in order that a final award might be made concern- 
ing the matters in difference, but, if no proceedings 
were taken by pltf. within two months after the 
work was done, the award then made should be 
final ; & he enlarged the time for making his 

further <fc final award, if requested, to six months : 
— Held : the lat ter part of this award was bad, as 


PART IV. SECT. 8, SUB-SECT. 8.— H. 

3. Award reserving rights to arbi- 
trators. | — An award directed that cer- 
tain Bums of money should be paid by 
one of the parties to the other, & that ! 
the former Hhould secure the payment 
by his bond & warrant of attorney to 
enter judgment thereon, & further, that 
the warrant should he lodged with the i 
arbitrators, & that judgment should not , 


be entered without their consent : — 
Held : inasmuch as it reserved a future 
power to the arbitrators, it rendered the 
award uncertain, inconclusive, & void. — 
Lindhay v. Lindsay (1800), 11 I. C. 
L. R. 311.— IR. 

m. Award directing administration 
of partnership assets by partner <£ 
umpire. J — An award directed that the 


assets of a partnership should be held 
& managed by one partner under the 
inspection of the umpire, & that the sale 
of the partnership property should be 
made by him at such times & places as 
the umpire should approve : — Hekl : 
there was not such delegation of autho- 
rity as would invalidate the award.— 
Re Fraser v. Paint (1873), K. E. D 
68.— CAN. 
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it assumed to reserve a power over future diffe- 
rences, but it might be rejected, & the former part 
was final, & might stand.—MANSER v. Heaver 
(1832), 3 B. & Ad. 295 ; 110 E. R. 110. 

Annotations: — Distd. Tomlin v. Fordwlch Corpn. (1830), 

5 Ad. & El. 147 : Stone v . Phillips (1837), 4 Bing. N. O. 
37; He Marshall & Dresser (1842), 3 Gai. & Dav. 253. 
Reid. Brooks v. Parsons (1843), 13 L. J. Q. B. 50. 

1343. Award reserving power to appoint counsel or 
solicitor.] — An arbitrator, by his award, reserved 
to himself power to appoint a counsel or solr. t-o 
settle any disputes which might arise as to the 
proper form of some conveyances, which he had 
ordered to be executed between the parties : — 
Held : he had exceeded his authority, &, as, in the 
circumst ances of the case, that part of the award 
could not be separated from the remainder, the 
whole was bad. — Re Tandy A Tandy (1841), 0 
Bowl. 1044 ; Woll. 200 ; 5 Jur. 720. 

1344. Award directing something to be done “upon 
proof.”] — After action brought, the cause & sub- 
ject-matter thereof, the rights of the parties in 
relation thereto, as well at law as in equity, were 
referred to an arbitrator, with power to order what 
he should think fit to be done by either of the 
parties respecting the matters in dispute. The 
arbitrator awarded that pltfs. would he entitled 
to receive from defts. two specified sums of money, 
so soon as they should have discharged the demands 
of certain local agents of a certain co., which pltfs. 
had undertaken to satisfy, & upon production by 
pltfs. to defts. of the vouchers of the local agents, 
•k upon proof that the demands had been discharged 
defts. were to pay the sums to pltfs. : — Held : the 
award was final, for either the words “ upon 
proof ” might be rejected as surplusage, or it was 
a part of the matter itself which the parties had 
agreed should he done, Ac was correctly stated in 
the award. — M iller r. Dm Burgii (1850), 4 Excli. 
800 ; 1 L. M. \ !\ 177 ; 10 L. J. Ex. 127 ; 11 
L. T. O. S. 400 : 154 E. It. 1413. 

K. Awards subject to M ill of Parties . 

1345. Award with proviso for cancellation — On 
certain terms.] — An award was that the parties 
should execute a release of actions, etc., to each 
other within four days, with a proviso that within 
twenty da>s cither party might on certain terms 
avoid his award: — Held: (1) the proviso was 
repugnant to the term as to releases, & hence the 
award was void; (2) apart from this, the award 
was had. for it was no final end of the controversy, 
inasmuch as it was not certain, by reason of the 
condition, whether it should be at an end or not.-— 
Sherry v. Richardson (1593), Poph. 15 ; 79 E. R. 
1137 ; sub nom. Sharley v. Richardon, Cro. 
Eliz. 291. 

1346. On failure to pay rent.] — An award that 

one shall enjoy such a house Ac pay the rent , or else 
the award for the house to be void, is good. — 
Fuhser v. Prowd (1(317), Cro. Jac. 423 ; 79 E. R. 
3(31. 

1347. Dependent on something in future.] — 

An award was made that one party should pay 
monev & the other make a relea.se, provided that if 
one of them should be discharged of any arrears due 
to soldiers by the Act of Indemnity, then the award 
should be void : — Held : an award that it should be 
void, if something happened in the future, was bad. 
— Knige v. Fines (1(561), 1 Sid. 59 ; 82 E. R. 968. 


1348. Award that party be bound with sureties to 
approval of other party.] — An award “ that one of 
the parties shall be bound with such sureties as the 
other shall approve, & that they shall then sign 
mutual releases,” is not final, & is void, for if 
the paity disapprove of the surety, he need not 
sign the release. — T hursby (Thirsby) v. Halburt 
(IIelbert, Helbot) (1689), 1 Show. 82 ; Carth. 
159 ; 3 Mod. Rep. 272 ; 89 E. R. 464. 

Annotations : — Refd. Brown r. Watson (1839), 8 Scott, 386. 
Mentd. Dixon v. Hovill (1828), 4 Bing. 065. 

1349. Award to be performed as party shall 
appoint.]— An award that A. shall beg B.’s pardon 
in such manner & place as B. shall appoint is void 
quoad hoc . — Glover v. Barry (Barrie) (1698), 2 
Lut. Appendix, 1597 ; 1 Salk. 71 ; 125 E. R. 878. 

1350. Award to pay to stranger to be nominated by 
one of parties.] — In debt on bond with condition for 
performing an award, deft, pleaded no award ; 
pltf. replied that a reference was made to arbi- 
trators of certain matters relating to a partnership 
between pltf. & deft., & the arbitrators awarded 
that deft, should pay into the hands of O., agent 
for the partners, such a sum of money in trust for 
pltf. A deft., & for the benefit of the partnership, 
which he had not done : — Held : the arbitrators 
had awarded that deft, should pay a sum of money 
for the benefit of pltf. to such person as pltf. should 
appoint to receive it, & the award was good. — 
Dale v. Mottram (1733), 2 Bam. K. B. 291 ; 94 
E. R. 507. 

1351. Award subject to reduction in amount — On 
party exonerating himself.] — An award that deft, 
should pay to pltf. such a sum of money, unless 
within twenty-one days (which, in fact, was after 
the time limited for making the award) deft, should 
exonerate himself by affidavit from certain pay- 
ments & receipts, in which case he was only to i>ay 
a certain other less sum, is illegal A void, being 
uncertain & inconclusive. — P edley v. Goddard 
( 1796), 7 Term Rep. 73 ; 101 E. R. 861. 

Annotations : — Refd. Auriol v . Smith (1823), Turn. It. 
121. Mentd. Lowndes r. Lowndes (1801), 1 East, 276. 

1352. Award conditional on one party surrendering 
shares to other party,] — Directors brought an action 
against a subscribe]* for the amount of two calls 
made on his shares, & the subscriber brought a 
counter- act ion against the directors for the value 
of his shares as at a. certain period, on the ground 
that they had, without his consent, engaged in 
speculations foreign to the co.’s undertaking, <fc 
abandoned that undertaking & united themselves 
with another co. Both actions were referred to an 
arbitrator under an order of ct. ; & he found ( inter 
alia) the subscriber was entitled to decree for a 
certain sum as the ascertained price of his shares, 
which sum, under deduction of what was awarded 
for the calls, he was entitled to recover from the co. 
on surrendering or transferring his shares to them, 
or to any person they might direct ; — Held : the 
award was bad, as the finding was not final & con- 
clusive, but held the subscriber entitled to recover 
the sum awarded to him upon condition only of 
transferring his shares. — Baillie v. Edinburgh 
Oil Gas Light Co. (1835), 3 Cl. A Fin. 639 ; 6 
E. R. 1577, H. L. 

X. Alternative Awards. 

1353. Award directing that money be paid or* 
secured.] — If an award direct one of two things to 


PART IV. SECT. 8, SUB-SECT. 3.— L. | White (1831), N. B. Viz. 55 (1).- of the submission, the award is suffl- 

CAN. ciently final. — Chrysolite Hill Co. v. 

n. Award directing one of two things Sandhurst Chrysolite Co. (1879), 5 

to be done.] — An aotiou of trover was p. Award providing different results V. L. R. 242. — AUS. 
referred by order of Nisi Prius : the according to court's finding on special 

arbitrators awarded that deft, should ease. 1 — Where an arbitrator finds q. Award directing payment da- 
restore the property to pltf., or pay him alternative valuations, according as the pending on an undetermined event.] — An 
£152 : — Held : the award was good as opinion of the ct. shall be given upon a award in the following form: * & a 
to the latter alternative. — Hughson v. 1 special case stated by him in pursuance further & additional sum of 13,500 to- 
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be done in the alternative, A either of the two is 
uncertain, or impossible, it is incumbent on the 
party to perform the other of them. If an award 
direct that money shall be paid, or be secured to be 
paid, the party must either pay the money or give 
such security as is satisfactory to the person 
entitled to receive it. — Simmonds v. Swaine (1809), 
1 Taunt. 549 ; 127 E. R. 947. 

Annotation : — Mentd. Wrightson v. By water (1838), 3 M. & 
W. 199. 

1354. One alternative impossible.] — If an award 
direct a party to do that which is impossible, or to 
do another act which is possible, the award is good 
by reason of the alternative. — Wharton v. Kino 
(1831), 2 B. & Ad. 528 ; 9 L. J. O. 8. K. B. 271 ; 
109 E. R. 1238. 

Annotations : — Distd. Re Beaufort v. Swansea Harbour 
Trustees (1800), 6 Jur. N. S. 979. Reid. Lievesley r. 
Gilmore (1866), L. K. 1 C. P. 570. 

1355. One alternative void.]— Debt on an obliga- 
tion indorsed with a condition for the performance 
of an award, which was to pay £123, or to procure 
a stranger to be bound in writing to pay £200. 
Deft, pleaded generally performance of the award : 
— Held : the part of the award in the disjunctive 
was void. — Wilmer (Willmer) v. Oldfield (1587), 
1 Leon. 304 ; Sav. 120 ; 74 E. R. 277. 

1356. Award settling dispute— Alternative if court 
should decide differently.]-— An arbitrator, to whom 
a cause A all matters in difference were referred, 
set out all the facts upon the face of his award, A 
then awarded that pltf. had no cause of action 
against deft., A that he had determined the action 
in favour of deft., A after disposing of a plea of 
set-off, A awarding by whom the costs of the 
reference should be paid, concluded thus : “ But 
if the ct. shall be of opinion, upon the facts herein- 
before stated, that pltf. is entitled to recover in 
the action, then I determine the action in favour 
of pltf., A order A award that deft, pay damages 
to pltf., to the amount of Is., A also pay to pltf. 
his costs of the reference ” : — Held : the arbitrator 
having come to a decision of his own, the award 
was sufficiently final, A the alternative part might 
be rejected. — Barton v. Hanson (1838), 3 M. A W. 
322 ; 6 Dowl. 384 ; 7 L. J. Ex. 80 ; 150 E. R. 1 108. 

Annotations: — Mentd. Doe d. Clarke r. Stillwell (1838). 8 
Ad. & El. 646 ; Brudbee r. Christ’s Hospital (1842). 4 
Mail. & G. 714 ; Scott r. Yun Sandau (1844), C Q. B. 237. 

1357. .] — By an award, made under a 

submission which gave no power to raise questions 
of law for the opinion ot the ct., an arbitrator 
awarded £82, as compensation for damage, to be 
paid by one partv to the other. He then, “ for 
the purpose of raising the question for the deter- 
mination of the ct., in case it should be pleased to 
entertain same,” explained the principle on which 
he had awarded the £82, A added that, if the ct. 
should think that he ought to have gone on another 
principle, which he mentioned, he then awarded 
£102 in lieu of the £82 : — Held : the award was 
final, as it awarded £82 positively, A the hypo- 
thetical assessment which followed was surplusage. 
— He Wright A Cromford Canal Co. (1841), 

1 Q. B. 98 ; 4 Per. A Dav. 730 ; 113 E. R. 1006. 

Annotations: — Reid. Bradbec r. Christ’s Hospital (1842), 


4 Man. & G. 714 Scott v. Van Sandau (1844), 6 Q. B. 

237. 

1358. Award providing different results according 
to different interpretations of arbitrator’s authority.] 

— By a submission to arbn. between patentees, 
all matters in difference between the parties 
relating to gutta percha were referred to the 
decision of the arbitrator, who was empowered 
to set aside certain deeds which had been executed 
by the parties, if he thought fit, A to order assign- 
ments to be executed for vesting in trustees all 
patents A applications for patents relating to 
gutta percha taken out or made, or to be taken out 
thereafter by the parties, or any of them. By 
the award, the arbitrator, “ if A so far as he had 
power A jurisdiction,” set aside altogether certain 
deeds which he specified, but if he had. not “ power 
or jurisdiction to set same or any or either of 
them aside,” or to award any other matter in that, 
his award, contained, he declared that the rest of 
his award (wherein he dealt with the rights of the 
parties under the deeds executed by them, A not 
thereby set aside, the granting of licences A the 
question of assignments) was yet to stand : — Held : 
the award was bad, for want of finality. — N ickels 
v. Hancock (1855), 7 De G. M. A G. 300 ; 3 Eq. 
Rep. 089 ? 1 Jur. N. S. 1149 ; 44 E. R. 117, L.JJ. 

Annotation : — Distd. Blackett Bates (1805), 2 Hem. & M. 

610. 

1359. Award providing different results according 
to different circumstances.] — An award declared 
that a certain sum should be paid in lieu of tithes, 

rovided the whole lands were subject to tithes, 
ut if only subject to tithes according to a specified 
terrier, then a different sum was awarded : — Held : 
the award, not being final, was void. — G oode v. 
Waters (1850), 20 L. >J. Oh. 72. 

1360. Award directing delivery of goods or, in 

default, payment of money.] — Where a submission 
was with reference to a breach of contract for the 
non-delivery of certain goods, an award directing 
the delivery of goods or, in default thereof, the 
payment of money : — Held : a good award. — 
Gabriel v. Longton (Langton) (1850), 20 

L. T. O. S. 257 ; 4 W. R. 249. 

1361. Award In form of special case— Alternative 
in form of final award.] — An award of arbitrators 
was made in an alternative form: (l)in the form 
of a special case under s. 7 (h) of the Act of 1889, 
if either party should give to the other fourteen 
days’ written notice of his desire to take the 
opinion of the ct., A should within fourteen days 
from the service of such notice set the award down 
for argument before the ct. as a special case, A 
(2) in the form of a final award, if the above- 
mentioned notice was not given A the case was not 
set down for hearing within the prescribed time : — 
Held : the arbitrators had not exceeded their 
jurisdiction in making their award in that- form, 
A the award was not bad on its face. — Re Olympia 
Oil A Cake Co., Ltd., A MacAndrew, Moreland 
A Co., Ltd., [1918] 2 K. B. 771 : 34 T. L. R. 581 ; 
10 L. G. R. 745 ; 82 J. P. Jo. 351, C. A. 

M. Inconsistent Awards. 

1362. Award as to future use of pump found to be 
plaintiff’s.] — An award declared that a yard A 
pump were the sole A exclusive property of pltf., 


Be paid to ,T. for loss of river-frontage, 
If J. is entitled to a river-frontage” 1 b 
hypothetical & void. — Starnes & 
Molson (1885), 29 L. C. J. 278. — CAN. 

r. Submission allowing alternative 
award.] — An action for penning back 
water, & preventing the use of pltf.’s 
mills, was referred, with power to the 
arbitrators to determine the damages 
already sustained, & to direct how the 
channel should be formed by defts., or 


fix a sum to be paid in lieu thereof at 
defts. ’ option, & a time witliin which to 
choose. They awarded £375 for such 
damages, & directed that within three 
months from July I, 1858, defts. should 
construct a channel of specified size, 
or in lieu thereof should pay pltf. 1500 
on or before Aug. 1, 1858 : — Held : 
the award was sufficiently certain & 
final. — Glen v. Grand Thunk Ry. Co. 
(1859), 2 P. It. 377.— CAN. 


s. Award in alternative at request of 
party.} — Where a party has requested 
Ihe arbitrator to make his award in the 
alternative, he is estopped from com- 
plaining as to its form. — Barry v. 
Minister for Works (1906), 8 W. A. 
L. R. 53.— A US 

PART IV. SECT. 8, SUB-SECT. 3.— M. 

t. Conflicting directions as to costs.] 
— An award that deft, should pay pltf. 
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except that deft, had a right to take water from the 
pump, & to have ingress & egress to & from the 
yard in which it stood for that purpose, & that the 
pump should thereafter be considered as belonging 
to pltf. & deft, jointly, & be repaired at their joint 
expense : — Held : there was no objection to the 
award, on the ground that the direction as to the 
future enjoyment was inconsistent with the former 
part of the award. — Boodle v. Davies (1835), 
3 Ad. & El. 200 ; 1 Har. & W. 420 ; 4 Nev. & 

M. K. B. 788 ; 111 E. K. 389. 

Annotations : — Mentd. Allenby v. Proudlock (1835), 4 Dowl. 

54 ; Yates v. Knight (1835), 2 Scott, 470 ; Jones v. 

Powell (1838), 1 Will. Well. & H. 60 ; Gray v. Leaf (1840), 

8 Dowl. 654 ; Dunn v. Warlters (1842), 9 M. & W. 293 ; 

Htaplos v. Hay (1843), 1 Dow. & L. 711 ; Potter v. Waller 

(1848), 2 De G. & Sin. 410; Matlock Gas Light Co. v. 

Peters (1856), 6 K. & B. 215 ; lie Marsack & Webber 

(1860), 2 E. & K. 637 ; Dunhill v. Moore (1867), 17 L. T. 

148 ; Stevens v. Chapman (1871), L. B. 6 Exch. 213. 

1363. Findings on issues for purposes of costs only.] 

— Assumpsit on a retainer to project certain works, 
A to examine certain bills, with care, skill, & 
diligence. Pleas ; ( 1 ) non assumpsit ; (2 ) no retainer ; 
(3) that deft, did use care, etc., in projecting the 
works ; (4) that he did use care, etc., in examining 
the bills. The cause A all matters in difference 
were referred by order of Nisi Prius , costs of the 
cause to abide the event. The award found for 
deft, on the first, second. & fourth issues, & for 
pltf. on the third : — Held : the award was good, 
& not. repugnant, for the finding on the third & 
fourth issues must be regarded as hypothetical, 
& only for the purpose of determining the costs of 
them, & it; could, not be inferred, from such finding, 
that there was matter in difference in respect of 
work done other than the work included in the 
action. — Beaufort (Duke) v. Welch (1839), 10 
Ad. A El. 527 ; 3 Jur. 794 ; 113 E. R. 199. 

1364. Finding against plaintiff on non-assumpsit 
& for defendant on set-off without awarding 
amount due.] — Assumpsit . Pleas, non assumpsit , 
payment-, & set-off. The cause & all matters in 
difference were referred to an arbitrator, who 
ordered the verdict- to be entered for deft. & found 
that, no other matters in difference were brought 
to his notice. The award was set aside, on the 
ground that, it was inconsistent, at all events as 
regarded the issues on non assumpsit & set-off. — 
Fenton v. Dimes (1840), 9 L. J. Q. B. 297 ; 4 Jur. 
554. 

Annotation : — Distd. Williams r. Molds dale (1840), 7 M. & W. 

131. 

1365. Never indebted & set-off — General verdict 
for defendant.] — In debt for use & occupation, & 
on the common counts, with pleas of nunquam 
indebitatus & of set-off, the verdict was entered at 
Nisi Prius for pltf., subject to a reference of the 
cause to an arbitrator, with power to certify 
whether the verdict should stand, & for what 


amount, or whether it should be vacated. A 
verdict having been entered for deft. : — Held : the 
certificate of the arbitrator, that a verdict should 
be entered for deft, on both issues, was not incon- 
sistent. — Williams v. Moulsdale (1840), 7 M. & W. 
134 ; 10 L. J. Ex. 2 ; 4 Jur. 1038 ; 151 E. R. 

710. 

Annotation : — Reid. lie Smith v. Reece, Re Reece v. Smith 

(1850), 14 Jur. 483. 

1366. Finding that defendant continued nuisance 
but did not erect it.] — Pltf. declared in case that he 
was entitled to the reversion in a close, that H. had 
wrongfully & injuriously erected incumbrances 
thereon, & that deft, wrongfully & injuriously kept 
& continued the incumbrances so wrongfully 
erected. Pleas: (1) not guilty; (2) that II. did not 
erect incumbrances on the close. The cause was 
referred to an arbitrator, who was to direct how the 
verdict was to be entered on the issues, & to say 
what should be done between the parties respecting 
the land or premises. lie awarded that the first 
issue should be entered for pltf. without damages, 
& the second issue for deft., & that nothing should 
be done by the parties respecting the land or pre- 
mises. On motion to set aside the award, on the 
ground that the findings were inconsistent : — 
Held : the first plea put in issue only the con- 
tinuance of the nuisance by deft., & the finding 
thereon was not inconsistent with that on the 
second plea. — Grenfell (Grenfield, Grenville) 
v . Edgcombe (1845), 7 Q. B. 601 ; 14 L. J. Q. B. 
322 ; 5 L. T. O. S. 215, 216 ; 9 Jur. 709 ; 115 
E. R. 038. 

1367. Award for compensation for tramway with- 
out awarding price of factory.] — An arbitrator 
appointed to determine the value of a tramway 
undertaking framed his award in the form of a 
special case, finding a great number of alternative 
values. He also left- a question whether a car 
factory was suitable for the purposes of the under- 
taking to be determined by the ct. The ct. consi- 
dering the whole question one of fact, remitted it to 
the arbitrator, who thereupon found positively as to 
value, etc., & negatively as to the suitability of the 
car factory. On a motion to set aside the award : 
— Held : the award was not inconsistent or repug- 
nant in awarding compensation for the tramway 
without awarding the price of the car factory. — 
North Metropolitan Tramways Co. v. Leyton 
Urban District Council (1908), 98 L. T. 792 ; 72 
J. P. 241 ; 0 L. G. R. 627, C. A. 

N. Where Verdict taken subject to Reference . 

See Nos. 1544 — 1585, post. 

O. Other Cases. 

1368. Award of stay of proceedings.] — An award 
that the prosecution in any suit depending between 
the parties should cease Si bo thenceforth deter- 


a certain sum, including 1 the costs of the 
reference, & afterwards directing that 
each party should pay half the same 
costs, la bad, for repugnancy. — S haver 
v. Scott (1836), 5 O. S. 575.— CAN. 

u. Conflicting directions as to pro- 
missory note.} — Held ; an award (in an 
action of replevin for a promissory note) 
tliat declared deft, to have detained the 
note illegally, & at the same time 
awarded that it should be delivered up, 
upon payment of a certain sum (which 
amount was due thereon), was not void 
for inconsistency, as it effected sub- 
stantial justice between the parties. — 
Lund v. Smith (1860), 10 C. P. 443. — 
CAN. 

w Part plea proved.] — An award of 
arbitrators cannot bo set aside on the 

? round of its being inconsistent, because 
he plea of deft, was proved as to part 
of the case, & not as to the other. — 


Debraj Roy v. Kaktick Chunder 
Sircar (1864), W. R. 153.— IND. 

x. Award of damages to each parly 
against other.] — By consent, all 
matters in dispute between the parties 
wore referred to arbn., & the arbitrator 
awarded damages both to pltfs. & to deft, 
in respect of the breaches charged in the 
statement of claim & counterclaim 
respectively : — Held : the award was 
good. — Sim v. Smyth (1897), 16 N. Z. 
L. R. 35.— N.Z. 

y. Award showing that party in 
whose favour granted had no right to 
recover anything.] — Parties entered Into 
an agreement to refer “ all matters 
whatsoever in dispute '* between them. 
The arbitrators made their award in 
pltf. *s favour, & he moved to have the 
award made a judgment of the ct. ; — 
Held : the award showed on its faoe 
that pltf. was not entitled to recover 


anything at all in the action. — Blake- 
stone v. Wilson (1902), 23 C. L. T. 27 ; 
14 Man. L. R. 271.— CAN. 

z. Partnership dissolution — Incon- 
sistency apparent on face of award.] — 
In a suit for dissolution of partnership 
the question of the terms of the dissolu- 
tion was left to an arbitrator. The 
arbitrator set out certain items in a 
deiicioncy which he found to have 
been explained, leaving an unexplained 
deficiency as a balance, having pre- 
viously found the whole deficit unex- 
plained : — Held : the award must be set 
aside. — Goode v. Bechtel (1904), 6 
W. A. L. R. 36.— A US. 

PART IV. SECT. 8, SUB-SECT. 3.— O. 

a. Award that party had no rigH or 
title to land.] — Pltf. brought an action 
for mesne profits against deft., & deft, 
an action of trespass against pltf. The 
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mined destroys the right of action, A is sufficiently 
final. — Squire v. G rev ell (Gbevett, Grevil) 
(1703), Holt, K. B. 81 ; 0 Mod. Rep. 33 ; 2 Ld. 
Raym. 901 ; 87 E. R. 797 ; sub nom. Simon v. 
Gavil, 1 Salk. 74. 

Annotations : — Distd. Bradford f. Brien (1741), 7 Mod. Bcp. 
349. Consd Banfili- r. Leigh (1800), H Term Hep. 571. 
Reid Pickering v. Watson (177(>), 2 Win. Bl. 1117. 

1369. .] — An award that all suits shall cease 

is final. — Squire v. G rev ele (Grevett, Grevil) 
(1703), Holt, K. B. 81 ; 6 Mod. Rep. 33 ; 2 Ld. 
Raym. 961 ; 87 E. R. 797 ; sub nom . Simon i\ 
Gavil, 1 Salk. 74. 

Annotations : — Distd. Bradford r. Brien (1741), 7 Mod. Hep. 
349. Consd. Banfill r. Leigh (1800), 8 Term Rep. 571. 
Refd. Pickering r. Watson (177G), 2 Win. Bl. 1117. 

1370. Each party to pay his own costs.] — An 

award that certain actions be discontinued, A each 
party pay his own costs, is final & good, being in 
effect an award of a stet processus. — Blanchard v. 
Lilley, R. v. Blanchard (1808), 9 East, 497 ; 103 
E. R. 662. 

Annotation: — Reid. Wynne r. Edwurds (1844), 12 M. & W. 
708. 

1371. Award dismissing suit in Chancery.] — An 

award that a suit in Ch. shall be dismissed is good. 
— Knioht v. Burton (1704), 6 Mod. Rep. 231 ; 1 
Salk. 75 : 87 E. R. 982. 

Annotation : — Folld. Pearsc r. Pearsc (1829). 9 B. & C. 484. 

1372. Matter in dispute in suit also brought 

forward as matter in difference.] — By an order of 
Nisi Privs , an action at law, & all matters in 
difference between the parties at law & in equity, 
including a Ch. suit, were referred to an arbitrator, 
who by his award ordered that a sum of money 
should be paid to pit f- in the action, that the bill in 
Ch. should be dismissed, A that all proceedings 
therein should utterly cease A determine : — Held : 
the suit in equity, A all matters in difference in that 
suit, A all matters in difference between the parties, 
were thereby finally determined, although one of 
the matters in dispute in the Ch. suit, was brought 
before* the arbitrator as a matter in difference 
between the parlies, A was not otherwise disposed 
of than by the ending of the Ch. suit. — Re ARSE v. 
Pears E (1829), 9 B. A C. 484 ; 109 E. R. 180. 

Annotation : — Refd Day r. Bounin (183G), 3 Bing. N. C. 219. 

1373. Award that one of parties shall not proceed 
In action.] — An award that one of the parties shall 


not proceed in an action is good. — G ray v . Gray 
( 1619), Cro. Jac. 525 ; 79 E. R. 449. 

1374. Award that plaintiff had no cause of action.] 
— Where an action for breach of covenant was 
pending A, with all matters in difference, was 
referred to arbn., the costs of the suit to abide the 
event : — Held : an award that pltf. had no demand 
on deft, on account of any alleged breaches of cove- 
nant, or on any other account whatsoever, was 
final, although the suit was not, in terms, put an 
end to. — Jackson v. Yabsley (1822), 5 B. & Aid. 
848 ; 106 E. R. 1401. 

Annotation : — Refd. Re Tribe & Upperton (1835), 3 Ad. & 

El. 295. 

1375. Costs to be paid by plaintiff.] — Trespass 

for filling up a certain ditch A watercourses with 
earth A soil, A for improperly erecting a wall upon 
pltf.’s land. The cause, which had not proceeded 
further than declaration, together with all matters 
in dispute between the parties, was referred to 
arbn., the costs of the action to abide the event of 
the award. The arbitrators, without stating in 
their award what were the matters in dispute, 
awarded as follows : “ That the costs of the action 
be paid by pltf., there being, in our opinion, no 
just cause of action.” They also in their award 
admitted pltf.’s right to the ditch, A decided that 
the wall was not improperly erected on pltf.’s 
land : — Held : t he award was bad for uncertainty. 
— Williams r. Pritchard (1845), 1 New Pract. 
Cas. 135. 

1376. Award that nothing due to plaintiff.] — Where 
a cause A all matters in difference were referred by 
order of Nisi Prius , A the arbitrator by his award, 
found “ that nothing is due to pltf. ” : — Held : this 
must be considered as a finding that pltf. had no 
right to recover in the action. — Dickins v. Jarvis 
(Smith) (1826), 5 B. AG. 528 ; 8 Dow. A Ry. K. B. 
285 ; 108 E. R. 197. 

Annotations Mentd. .Smith v. Beeves (1830), 5 Dowl. 513 

Barton v. Hanson (1838), 3 M. Sc W. 322. 

1377. Award that each party pay his own charges 
at law.] — Award that each party shall pay liis own 
charges at law, A that deft, shall pay pltf. 5s. for 
his making the first breach in law, is certain A 
final. — Hawkins v. Golclough (1757), 2 Keny. 
553 ; 1 Burr. 274 ; 96 E. R. 1276. 

Annotation Expld. & Distd. He Tribe & Upperton (1835), 

3 Ad. & El. 295. 

1378. Award directing as to costs — Action referred 
— Defendant to deliver up possession.] — An action 


two suits were submitted to arbn. The 
award stated that pltf. had not any 
right or title to the land. Pltf. objected 
to the award on the ground that it was 
inconclusive, as it did not determine in 
whom the title was vested : — Held : the 
award wat? sufficiently final.— Everett 
V. WlIITKFOKl) (1848), 4 U. C. K. 201. — 
CAN. 

b. Award that part}/ not entitled to 
possession. I — A dispute as to the pos- 
session of certain goods, for which an 
action of replevin wus pending, w r as, 
together with certain other matters in 
difference, referred to arbn. In an 
action on the bond deft, pleaded ( inter 
alia) that the award was not final, 
because the arbitrators did not declare 
what was to be done with the property 
for which the replevin suit, was brought : 
— Held : as the matter referred to 
the arbitrators w'as the right of posses- 
sion, & as the arbitrators had awarded 
that deft, was not entitled to the pos- 
session & had awarded one shilling 
damages to pltf., the finding of the 
arbitrators disposed fully & clearly of 
the matter submitted. — Stinson v. Mar- 
tin (1862), 22 U. C. K. 154.— CAN. 

c. Award taking certain rights for 
granted.] — An award, after directing a 
certain sum to be paid to deft, added : 


“ We have taken it for granted in 
making this award, that H. shall 
have the right, to cross the railway 
track from one part of his property to 
another ” ’.—Held : not sufficiently defi- 
nite or ccrtttin. — Great Western Ry. 
Co. v. Hunt (1851), 12 U. C. It. 124. — 
CAN. 

d. Award that party should stand 
acquitted <4* discharged.] — All matters in 
difference between pltfs. & deft, having 
been referred, the award was that deft- 
should stand fully acijuitted Sc dis- 
charged of & from all such matters : — 
Held : certain, final, Sc conclusive. — 
Kyan v. Pomeroy (1852), 1 1*. R. 59. — 
CAN. 

f. Award that parly not guilty of 
grievances charged.] — A. brought an 
action against B. for damages, & all 
matters in difference w r cre referred to 
arbn. The arbitrators awarded that B. 
was not guilty of the grievances 
charged : — Held : the award deter- 
mined the suit, & it was not necessary 
to award upon the issues raised by other 
pleas which thereby became immaterial. 
— Re OuiiTON Sc Allen (1885), 25 
N. B. It. 19.— CAN. 

g. Award of compensation for non - 
performance. 1— - A dispute arose between 
a railway co. & a town as to the con- 


struction of a branch line Into the town, 
& was ref erred to an arbitrator. He 
awarded that there was a valid agree- 
ment to construct the line, that the 
claim to have the agreement performed 
subsisted. Si if not performed compensa- 
tion ought to be awarded. He awarded 
as compensation ,€5,000. On a motion 
to set aside : — Held : it was not 
defective for uncertainty as to whether 
the agreement had been carried out & 
as to whether the co. had an option to 
ay the €5,000 or construct the branch 
no, but. sufliciontly showed that the 
agreement had not been performed Sc 
that no such option was intended . — Re 
Barrie Town & Northern Ky. Co. 
(1862), 22 U. C. H. 25.— CAN. 

1378 i. Award directing as to costs.] — 
Certain matters between A. & 11. were 
referred, & also all costs of suits by 
either party. The award was that B. 
should pay a largo sum to A., Sc also 
all costs of suits : — Held : sufficiently 
final, without stating that the suits 
should cease. — Duoat v. Green (1835), 
4 O. 8. 110.— CAN. 

1378 ii. .1 — Pltf. declared on a 

bond of submission, alleging that the 
arbitrators heard the matters in differ- 
ence, amongst others, the costs of an 
action in tne Common Pleas between 
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of ejectment was referred to arbn., A the reference, 
which was confined to that action, stated that, if 
the arbitrator should award that pltf. had any 
cause of action, he should have costs, as in a ct. of 
law. The arbitrator, by his award, directed deft, 
to deliver up the premises, A pay the costs of the 
action A a sum of money to pltf. for the loss of rent 
during the time deft, held possession. On a motion 
for an attachment against deft, for the sum 
awarded to pltf. : — Held : the award was in that 
respect good, although the arbitrator did not find 
in terms that pltf. had any cause of action. — Doe d. 
Williams v. Richardson (1819), 8 Taunt. 097 ; 
20 E. R. 555. 

Annotation : — Mentd. Stone v. Phillips (1837), 4 Bing. N. C. 37. 

1379 . Action & all matters referred.] — A 

Cli. suit A all matters in difference were referred. 
As to the Ch. suit, the arbitrator merely decided 
that each party should pay his own costs: — Qu. : 
whether this was sufficiently final. — Upperton v. 
Tribe (1885), 1 Har. & W. 280 ; sub nom . Re Tribe 
vV Upperton , 3 Ad. A El. 295; 111 E. R. 425. 

1380 . .] — An agreement of reference 

recited that a Ch. suit for a dissolution of partner- 
ship existed between the parties, A that, m order 
to put an end to it, they had agreed to refer all 
matters in dispute arising out of their accounts or 
otherwise ; & power was given to the arbitrator 
to assess A apportion the costs of the suit as well 
as the other costs. The arbitrators found a sum 
of money to be due from one of the parties to the 
other, & apportioned the costs of the suit Ac the 
other costs : — Held. : the award was final A had 
sufficiently adjudicated on the Ch. suit, A it was 
not necessary that the arbitrators should give any 
specific directions as to the suit itself . — Re Marsh 
(1847), 10 L. J. Q. B. 330 ; sub nom. Haywood v. 
Marsh, 11 Jur. 057. 

1381 . Award settling costs on both sides.] — An 

award which settles the costs on both sides is final. 
— Hartnell??. Hill (J 801 ), Eor. 73 ; 145 E. R. 1117. 

1382 . Award directing verdict to be entered.] -An 
arbitrator to whom a cause, before being at issue, 
was referred by rule of ct., on motion, awarded 
thus: “ J award A direct that a verdict/ in this 
cause be finally entered for pltfs., with £284 12s. 
damages ” : - Held : he had exceeded his authority 
in directing the entry of a verdict, A, as the award 
consisted of only one sentence*, that, direction could 
not be rejected A the residue considered as an 
award that so much was due A to be paid, A the 
award could not. be supported. — Jackson v. 
Clarke (1825), M’Cle. A Yo. 200 ; 148 E. R. 382. 

Annotations : — Dbtd. but Distd. Law v. Blackburrow (1853), 

14 C. B. 77. Dbtd. Everest v. Ritchie (18(52), 7 H. & N. 

6<jg. Refd. Donlan r. Brett (1834), 2 Ad. <Kr EJ. 344 ; 

Bayes r. Hevvetson (1830), 2 Scott, 837 ; Cock v. Gent 

(1845), 14 M. & W. 080. 

1383 . — — .] — A cause had been referred by a 
judge’s order before trial. The arbitrator awarded 
a verdict to be entered for pltf., with £55 damages : 
— Held : this was not tantamount to awarding the 
sum of £55 to be paid by deft, to pltf., A, as no sum 
was ordered to be paid, no attachment could issue 
for the non-payment. — Donlan v. Brett (1834), 
2 Ad. A El. 344 ; 4 Nev. A M. K. B. 854 ; 4 
L. J. K. B. 55 ; 111 E. R. 133. 

Annotations : — Consd. Hayward t*. Phillips (1837), 0 Ad. & 

El. 119. Consd. & Folld. Cock t\ Gent (1845), 3 Dow. & L. 

271. Expld. & Distd. Bowen v. Bowen (1802), 31 L. J. 

Q, B. 193. Refd. Law r. Blackburrow (1853), 14 C. B. 77. 

1384 . .] — Assumpsit on an agreement to 

build a house according to certain drawings, plans, 
A specifications, A to the satisfaction of pltf. A with 


the best materials, alleging as breaches that deft, 
did not build the house to the satisfaction of pltf., 
A that he did not perform the work with the best 
materials. Pleas : ( 1 ) non assumpsit ; (2 ) that deft, 
did the work to the satisfaction of pltf. ; (3) that 
before the breach the contract was rescinded ; (4) 
leave A licence ; (5) a plea stating an agreement be- 
tween pltf. A deft, to build a stone wall in lieu of the 
wall mentioned in the original agreement ; (6) that 
deft., by command of pltf., eroded a stone wall 
instead of a brick wall. Pltf. took issue on the 
two first pleas, traversed the third, fifth, A sixth, A 
replied de injurid to the fourth. The cause was 
referred to an arbitrator, the costs of the cause A 
reference to abide the event ; A he awarded a 
general verdict to bo entered for deft. : — Held : the 
award was not uncertain, inconsistent, or repug- 
nant. — Cooper v. Langdon (1841), 9 M. A W. 00 ; 
11 L. J. Ex. 222 ; 152 E. R. 27 ; affd. (1842), 10 
M. A W. 785, Ex. Ch. 

Annotations : — Consd. Ktonehewor t\ Farrar (1845), 0 Q. B 

730. Refd. Waddle v. Downmau (1844), 12 M. & W. 562 ; 

He Smith v. Reece, Re Reece r. Smith (1850), 14 Jur. 483 ; 

Humphreys v. Pearce (1852), 7 Exch. 096. Mentd. 

Pearson v. Arclihold (1843), 11 M. & W. 477 ; Muir o. 

Parrott (1845), 4 L. T. O. S. 290. 

1385. .] — An action of ejectment was re- 

ferred to arbn. by a judge’s order after issue 
joined, the costs of the cause A reference to abide 
the event. The arbitrator awarded : “I award A 
determine that the verdict in the cause be entered 
for the lessors of pltf.” : — Held (Williams, J., 

j dies.) : the arbitrator, having used words which had 
j no technical meaning, must be understood to have 
| finally determined the cause in favour of the lessors 
of pltf. — Law v. Blackburrow (1853), 14 C. B. 
77; 23 L. J.C. P. 28 ; 22 L. T. O. S. 140 ; 18 Jur. 
j 130 ; 2 W. R. 104 ; 2 C. L. R. 28 ; 139 E. R. 33. 

Annotations : — Apld. Muys v. Caunoll (1854), 15 C. B. 107 : 
j Everest r. Ritchie (1802), 7 II. & N. 698. 

1386. .] — An action of ejectment was, after 

issue joined, referred by a judge’s order to the 

; award of C., the costs of the action A of the refer- 
! ence A award to abide the event ; A it was ordered 
, “ that the arbitrator should, in the event of his 
i finding in favour of the lessor's of pltf., have power 
to order immediate possession to be given of the 
1 land A premises in question in the action to the 
] lessor of pltf., T., A also how A in what manner 
j such possession should be given, A if not given, 

| how it should be taken.” The arbitrator awarded 
( inter alia): “ I award in favour of the lessors of 
pltf., A order that immediate possession be given 
of the land A premises in question in this action 
to the lessor of pltf., T.” : — Held: the award in 
favour of the lessors of pltf. was sufficiently certain 
A final. — M ays v. Cannei.l (1854), 15 C/B. 107 ; 
24 L. J. C. P. 41 ; 1 Jur. N. S. 183 ; 3 W. R. 138 : 

3 C. L. R. 218 ; 139 E. R. 300. 

See, also , Nos. 1215 — 1224, ante. 

1387. Finding on issues without stating result.] — 
Assumpsit against an attorney, charging that he 
had undertaken a cause for pltf. A had conducted 
it negligently. Pleas : ( 1 ) non assumpsit ; (2 ) a 
traverse of the negligence ; issue thereon. The 
cause was referred t/O an arbitrator, who 
awarded — (1) deft, did promise modo et formd; 
(2) deft, was not negligent modo et formd. A 
rule to set aside the award, on the ground that 
it did not finally determine the cause, inasmuch 
as the arbitrator by finding in the terms of the 
issues, without stating the result of the cause, had 
merely performed the functions of the jury, A 
had not adjudicated as to the cause of action, was 


the parties, & awarded that deft, should releases. Deft, pleaded that the award , relating to this arbn. may have passed 
convey certain ■ specified land to pit f. mentioned no suit, but awarded the previous to the award ” ; — Held : the 

in fee, & should pay him all the costs costs of reference, “ & alBO all costs award was sufficiently certain & final.— 

of the reference & of the action, & that may have been incurred by any Hibbkrt i\ Scott (1865), 24 IT. c. R 

that they should execute mutual legal process through which the matter 581. — CAN. 

J. — VOL. II. 


K K 
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Arbitration. 


Sect. 8. — Requisites of valid award : Sub-sect. 3, O. 

Sub-sect*. 4, 5, 6, 7, & 8, A.] 

discharged. — Allen v. Lowe, Lowe v. Allen 
(1843), 4 Q. B. 06 ; 3 Lai. A l)av. 395 ; 12 L. J. 
Q. B. 135 ; 7 Jur. 416 ; 114 E. R. 822. 

1388. Award directing division of partnership 
assets.] — An award recited that by an agreement 
in writing between pltf. A deft., inciting that they 
had for some years carried on business as builders 
& excavators in co-partnership, A that they had, in 
pursuance of the co-partnemhip, become possessed 
of certain messuages, buildings, A premises, sum 
A sums of money, A other chattels A effects, A that 
disputes had arisen between them touching their 
accounts, reckonings, A dealings, A as to a division 
of the co-partnership messuages, etc., A other their 
estate A effects, A that they had agreed to refer the 
matter to the decision, etc., of B. A C., A that the 
arbitrators should have power to direct a division 
of the messuages, buildings, & premises, A other 
the partnership effects between them, each 
party thereby agreed to execute to the other a 
conveyance of the messuages, etc., according to 
such division between them, as the arbitrators 
should award . The award further recited that the 
partnership between deft. A pltf. had been dis- 
solved by mutual consent. The arbitrators then 
awarded that deft, should pay to pltf. the sum of 
£223 4*. (ul. in full of all demands, in respect of his 
one equal moiety, half part, or share of the co- 
partnership property, estate, & effects, A that, 
upon payment- thereof, A upon having such con- 
veyances as thereinafter mentioned tendered to 
him for execution, pltf. should, at deft.’s request, 
execute a proper conveyance unto A to the use of 
deft, of, in, A t-o certain messuages, etc., therein 
mentioned, subject to certain mtge. debts charged 
thereon. They also awarded that all the debts then 
due A owing to A from the co-partnership concern 
should be received A paid by deft. A pltl.in equal 
proport ions, A that, if either party should advance 
or pay any sum or sums of money over A above his 
half share' or proportion of the co-partnership debt s, 
then the amount so overpaid should, on demand, Vie 
made good, A repaid to the party paying same, by 
the party making default. To an action upon the 
award, to recover the sum of £223 4s. (id. from deft., 
he pleaded, after setting out the award as above, 
that the several messuages, etc., in the award men- 
tioned, A directed to be conveyed to deft., were 
the whole of the co-partnership messuages, etc., A 
that- there was not in the award any other pro- 
vision than those thereinbefore specified concerning 
the co-partnership property, estate, A effects, or the 
division thereof, or any part thereof : — Held : the 
award was final, A sufficiently certain, A was not 
inconsistent. Qu. : whether, upon the supposition 
that there had been no arrangement between the 
partners, by which the premises were ultimately 
to become the property of one partner, subject to 
the mtges., the arbitrators did not exceed their 
authority in awarding the messuages, etc., to one 
of the parties, A not dividing them between both. — 
Wood v. Wilson (1835), 2 Or. M. A R. 243 ; 5 Tyr. 
813 ; 4 L. J. Ex. 193 ; 150 E. It. 105. 

Annotation : — Mentd. Roberts v. Eberhardt (1857), 3 C. B. 

N. S. 482. 

See , further , Partnership. 


Sub-sect. 4. — Must be Reasonable. 

1389. Excessive damages.] — Pltf. called deft., a 
butcher of Croydon, a bkpt., A deft, was awarded 
£495 damages by arbitrators. Upon pltf.’s bill, it 
was ordered that, notwithstanding the award, 
there should be a trial what deft, was damnified, 
when he recovered a verdict but for £10, A pltf. 
was relieved against the award. — Cooper v . 
Butcher of Croydon (1671), 3 Rep. Ch. 76 ; 
21 E. R. 733. 

Annotation : — Reid. Turner t*. Rose (1756), 1 Keny. 393. 

1390. .] — Where an award had been given 

for excessive damages, equity would relieve. — 
Young v . Cooke (1673), 3 Rep. Ch. 82 ; 21 E. R. 
735. 


Sub-sect. 5.- -Must be Legal. 

1391. Award decreeing perpetuity.] — An award 
which gives to one party an estate tail, but forbids 
him to disentail it without the consent of the other 
party, is, as to such prohibition, bad, A will not be 
enforced, it being absolutely against the constant 
course of the ot. to decree a perpetuity. — Bishop v. 
Bishop (1639), 1 Rep. Ch. 142 ; 1 Cas. in Ch. 40 ; 
Toth. 17 ; 21 E. R. 532. 

1392. Award contrary to private Act of Parlia- 
ment.]— An Act of Parliament, authorising a co. 
to raise money, empowered the directors to make 
calls from time to time, provided one month at 
least should intervene between the calls. The 
directors brought an action against one of the 
subscribers for the amount of two calls made on 
his shares on the same day, A that, subscriber 
brought a counter- action against the directors for 
the value of his shares as at a certain period- Bot h 
actions were referred* to an arbitrator under an 
order of ct. ; A he found ( inter alia) the directors 
were entitled to decree for the amount of the two 
calls, with interest : — Held : t he award was bad, 
as the finding for the amount of two calls made 
in one day was contrary to the Act of incorpora- 
tion, which required t-lie distance of a month at 
least between two calls. — Batllie v. Edinburgh 
Oil Gas Light Co. (1835), 3 Cl. A Fin. 639 : 6 E. R. 
1577, II. L. 

1393. Unstamped documents.] — An order of re- 
ference directed that all documents should he 
admitted in evidence, although unstamped. The 
award recited that- direction, A alleged that the 
arbitrator had read all the documents produced 
before him : — Held ; the award was not invalid, as 
it did not appear that the documents produced 
were not duly stamped. — Phillips v. Higgins 
(1851), 2L.M. & P. 355 ; 20 L. J. Q. B. 357. 

Annotation: — Mentd. Humphreys r. Pearce (1852), 7 Exch. 

696. 

Awards disposing of disputes arising out of illegal 
transactions.] — See Nos. 1826 — 7, post. 


Sub-sect. 6. — Must be Possible. 

1394. Award directing payment on date jprevious to 
award.] — An award that A. pay B. on divers dates 

custom prevailing. He has no power to 
make property which is divisible by 
law indivisible for evor.- — J afri Bkuum 
v. SYKD Au Reza (1901), 5 (-. W. N. 
585 ; I. L. R, 23 All. 383 ; L. R. 28 
1. A. 111.— IND. 

m. Award must conform to law .] — 
Where legal rights are referred to arbn. 
the award must be according to law, 
otherwise it is not binding. — B lknner- 
hasset v. Day (1812), 2 Ball. & B. 120. 


PART IV. SECT. 8, SUB-SECT. 4. 

h. Excessive compensation .] — The 
amount of compensation awarded will 
not justify a reversal unless it shocks 
one’s sense of justice. — Baku, v . Grand 
Trunk Ry. Co. (1912), 46 Q. R. S$. C. 
295. — CAN. 

k. Findings unreasonable .] — The find 
ings of an arbitrator will not be reviewed 
unless he could not, as a reasonable man, 
arrive at the conclusion objected to. — 


Powell v. Crow’s Nest Pass Coal Co. 
(1915), 32 W. L. R. 218; 23 J). L. R. 
57 ; 34 W. L. R. 32 ; 10 W. W. R. 
107.— CAN. 

PART IV. SECT. 8, SUB-SECT. 5. 

1. Award making property indi- 
visible .] — An arbitrator has no power to 
alter the devolution of property in a 
mode at variance with the ordinary 
principles of the law governing the 
parties, in the absence of a special 
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delivered after one such date is past is bad, 
because the award does not take effect until 
delivery (Yelverton, J.). — Anon. (1408), Y. B., 
8 Edw. 4, fo. 1, pi. 1. 

1395. Award directing delivery of deed in custody 
of another.] — An award that one of the parties 
should do a thing out of his power, as to deliver up 
a deed which is in custody of S., is void. — Lee v. 
Elkins (1701), 12 Mod. Rep. 585 ; 88 E. R. 1530. 

Awards directing payment to strangers or affecting 
rights & interests of strangers.] — See Nos. 1180 — 
1214, ante. 


Sub-sect. 7. — Must Mutual. 

1396. Presumption in favour of award.] — An 

award is to be deemed mutual in the absence of 
evidence to the contrary. — C ooper v. Hirst (1700), 
1 Lut, 539 ; 125 E. R. ‘283. 

1397. Award of mutual releases — Reference of 
action of trespass.] — On a reference of an action of 
trespass, an award of mutual releases : — Held : 
good. — A non. (1470), Y. B., 16 Edw. 4, fo. 8, pi. 5. 

1398. .] — An award of mutual releases : — 

Held : bad, because no satisfaction was awarded, 
& the award in fact only ordered a means to dis- 
charge the action. — F reeman v. Bernard (1097), 
1 Ld. Itaym. 247 ; 3 Ld. Rajun. 245 (pleadings) ; 
1 Salk. 09 ; 91 E. R. 1001. 

Annotations : — Refd. Bates v. Townloy (1848), 2 Exch. 152. 
Mentd. t'lapcott v. Davy (1699), 1 Ld. Raym. 611 ; 
Abrahat v. Brandon (1714), 10 Mod. Rop. 200. 

1399. .] — An award of mutual releases is not 

good. — A n on. (1700), 12 Mod. Rep. 423 ; 88 E. R. 
1425. 

1400. Award giving benefit to one party only.] — An 

award which gives a benefit lo one party, without 
any correlative advantage to the other, is void. — 
Colston v. Harris (1002), Cro. Eliz. 904; 78 
E. R. 1127. 

Annotation Mentd. Ayland v. Nicliolln (1679), Freem. 
K. B. 265. 

1401. Award void as to one part.] — Arbitrators 
awarded deft, should pay sujier vicesimum primum 
diem J Mat j tunc pr oxime segue n tern £20 to pltf., & 
ihat'pltf. super pnvdhclum primum diem Mai] 
should release to deft, all his right in such copy- 
hold immediately upon the payment :—Held : as 
the release was to be made upon the foresaid first 
day of May, & there was not any such day, the 
arbitrament thereupon was void, for the recom- 
pense in the arbitrament ought to be equal <fe 
reciprocal : At if void on the one part, it was void 
for all. — (J ennings v. Markham (1067), Cro. .Tac. 
149 ; 79 E. R. 130. 

Annotation : — Mentd. Keynoldson v. Blako (1696), 1 Ld. 
Raym. 192. 


1402. Award that one shall pay debt.] — An award 
that one shall pay a debt is mutual, for the other is 
thereby discharged from it. — B aspole’s Case, No. 
1425, post . 

1403. Award of everything to be performed of one 
part.] — An award is void where everything is to be 
performed of the one part & nothing of the other. — 
Veale v. Warner (1009), 1 Saund. 323 ; 2 Keb. 
508 ; 85 E. R. 403. 

Annotations : — Expld. Scott v. Williams (1835), 5 Tyr. 500 ; 
R. v. Grant (1849), 13 Jur. 1026. Refd. Sanderson e. 
Collman (1842), 4 Man. & G. 209 ; Sadler v. Smith (1809), 
L. R. 4 Q. B. 214. Mentd. Freeman v . Cooke (1848), 18 
L. J. Ex. 114 ; Stalnton v. Chadwick (1851), 3 Mac. & G. 
575 ; Harding v. Wickham (1861), 2 John. & H. 670 ; 
Thorburn i\ Barnes (1807), L. R. 2 C. P. 384 ; Bucclough 
v. Metropolitan Board of Works (1870), 39 L. J. Ex. 130, 
Ex. Ch. 

1404. Award for payment of money & that each 
shall release other.] — An award that one party shall 
pay the other £10, & each shall release to the other, 
is good & mutual. — Y ezy v. Daniel (1072), I 
Freem. K. B. 350 ; SO E. K. 265. 

1405. Award that one party pay other money.] — 
An award that one party shall pay the other a sum 
of money is bad for want of mutuality, unless it 
appear on what account the money is paid or 
something is awarded e converso. — Bacon v. Du* 
barry (1097), 1 Ld. Raym. 240 ; Holt, K. B. 78 ; 
Garth. 412 ; Comb. 439 ; 12 Mod. Rep. 129 ; 1 
Salk. 70 ; Skin. 079 ; 91 E. R. 1000. 

Annotation : — Mentd. Cayliill v. Fitzgerald (1743), 1 Wiis. 28. 

1406. Award directing payment of money by one 

party.] — An award directing the payment of money 
by one party, without awarding anything in his 
favour, is void for want of mutuality. — Doyley v. 
Burton (1700), 1 Ld. Raym. 533 ; 91 E. R. 1250. 


Sub-sect. 8. — Must dispose of all Matters. 

A . Necessity for disposing of all Matters. 

1407. General rule.] — An award which leaves some 
of the questions undecided cannot be enforced. — 
Wakefield v. Llanelly Ry. & Dock Co. (1805), 
3 De G. .T. Sm/ 11; 12 L. T. 509 ; 11 Jur. N. S. 
450 ; 13 W. R. 823 ; 40 E. R. 542, L.JJ. 

1408. Where submission conditional — General 
rule.] — If several things in particular arc referred 
with a condition that the award be made of the 
premises, etc., the arbitrator must, make his award 
of all, or the award will bo void ; otherwise where 
there is no such condition. — Baspole’s Case (1011 ), 
8 Co. Rep. 97 b ; 77 E. R. 024 ; sub nom . Free- 
man v. Baspoule, 2 Brownl. 309. 

Annotations : — Apld. Perry v. Mitchell (1844), 2 Dow. & L. 

452. Refd. Ormelado v. Coke (1014), Cro. Jac. 354 : 


PART IV. SECT. 8, SUB-SECT. 8. — A, 

1407 i. General rule ,] — -When several 
matters arc in dispute & are referred to 
arbitrators, they must decide upon the 
whole of them, & for want of these 
steps the ot. will set aside an award in 
such case. — Fairfield r. Butitiard 
(1821), 3 R. de L. 357. — CAN. 

1407 ii. .] — An award which does 

not dispose of all the points submitted 
is void. — Cleal v. Elliott (1851), 1 
C. P. 242. — CAN. 

1407 iii. -. 3 — An award was held to 

he defective for not showing that all the 
matters submitted had been inqnired 
iuto. — Cameiion v. Presbyterian 
Church Managers (1881), G NMd. L. R, 
335— NFLD. 

1407 iv. -.3 — An award which 
shows on its face that the arbitrator 
has not considered matters which were 
submitted to him will be set aside. — Re 


Husbands & Husbands (1884), 10 

V. L. R. 208.— AUS. 

1407 v. .3 — Held : an action to 

enforce an incomplete decree-arbitral wus 
incompetent. — M’C onnkll & Reid v . 
Smith (1911), 48 Sc. L. R. 504. — SCOT 

1407 vi. Separate awards on dif- 

ferent points insufficient.] — When an 
action & a suit, wore pending, & a sub- 
mission was made in the aotion to refer 
both matters : — Held : an award in the 
suit which did not embrace the matters 
in the action was bad, & so of another 
award in the action. — Kinnken r. 
Persse (1853), 7 I. Oh. R. 438.— IR. 

1407 vii. Unless in circum- 

stances amounting to tivo submissions.] — 
Parties to a submission agreed to with- 
draw all but one matter from considera- 
tion, & to try to settle the other matters 
tliemsolves, & if they could not do so 
then to refer them back to the arbi- 
trators. They failed to agree & there 
was a reference back accordingly : — 


Held : the first award was clearly good. 
Sembte : the second was good also. — 
Baby v . Devenport (1845), 2 U. C. R. 
65.— CAN. 


n. Implied condition that all matters 
be decided.] —The ground for holding an 
award invalid on account of it not dis- 
posing of all mat ter referred appears 
to be that there is an implied condition 
in the submission that the award shall 
dispose of all. This condition may be 
waived by the parties before the arbi- 
trators. — Makund Ram .Sural v. Salio 
Ram Sukal (1893), I. L. R. 21 Calc. 
590 ; L. R. 21 I. A. 47.— IND. 


p. Whole matter not decided.] — An 
award, by the law of Scotland, although 
it does not decide on the whole matter 
referred, may bo good as far as it goes, 
provided it bo unobjectionable in other 
respects. — Maolellan v . Macleod 
(1830), 2 Dow. & Cl. 121 ; 0 E. R. 675, 
H. L— SCOT. 
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Sect 8 . — Requisites of valid award : Sub-sect. 8, A. 

& B. 1 

Ingrave v. Web (1620), Palm. 107 ; Grove v. Crane 
(1621), Palm. 145 ; Lee v. Elkins (1701), 12 Mod. 
liep. 585 ; Hand all r. Randall (1805), 7 East, -81 ; Wright* 
son v. Bywater (1838), 6 Dowl. 359 ; Harrison v. Creswick 
(1852), 16 .lur. 315, Ex. Oh. Mentd. Young Si Taylor’s 
Case (1591), 4 Leon. 94; Hallows v. Girling (1611), Cro. 
Jac. 277 ; Berry v. Perry (1615), 3 Bulst. 6 n. ; Winch v. 
Handers (1620), Cro. Jac. 584 ; Bacon v. Dubarry (1696), 
1 Salk. 70 ; Athclston v. Moon (1736), 2 Com. 547 ; Winter 
v. White (1819), 3 Moore, C. P. 674. 

1409. -.] — If two persons submit all 

differences to the award of 8. ita quod , etc., de 
prcemissis , etc., & S. makes an award as to part only, 
the award is void at law, nor will it avail m a ct. of 
equity. — Robinson v. Bisse (1610), 1 Roll. Abr. 
377, pi. 17. 

Submission of dilapidations, actions. & 
disputes — Award dealing with dilapidations & de- 
clining to deal with other matters.]—^. & B. agreed 
to submit to the arbn. of C. a question of dilapida- 
tions & the decision of certain actions & disputes 
then pending between the parties. CL made an 
award in respect of the dilapidations, but declined 
to deal with the other matters : — Held : the sub- 
mission was conditional, &, as the award was not 
on all the matters submitted, the award was void. — 
Browne v. Mevekell (1561), 2 Dyer, 216 b ; Beni. 
107 ; 73 E. R. 478. 

Annotations : — A pld. Lee v. Elkins (1701), 12 Mod. Rep. 
585. Refd. Middleton r. Weeks (1607), Cro. Jac. 200 ; 
Sallows v. Girling (1610), Cro. Jac. 277 ; Berry v. Perry 
(1615), 3 Bulst. 62. 

1411. Submission of all things depending — 

Award failing to deal with particular matter.] — 

Where the submission was of all things depending 
between them so that the arbitrators made an 
award of the premises before such a day, & £300 
was depending in controversy bet ween the parties 
for a certain thing, of which no arbitrament was 
made : — Held : the submission being conditional, 
the award ought to be of all things submitted, or 
else it was void ; otherwise if there were no con- 
dition. — Y oung Ac Taylor’s Case (1501), 4 Leon. 
04 ; 74 E. R. 753. 

1412. Distinguished from submission in 

general.] — If a submission be general, performance 
is necessary though the award be partial, but where 
the submission is conditional, if the award be not 
made of all the things, the obligor need not perform 
any part. — Risden r. Inglet (1601), Cro. Eli/.. 
838 ; 78 E. R, 1065. 

Annotations : — Refd. Randall r. Randall (1805), 3 Smith, 
K. B. 90. Mentd. Bradford v. Bryan (1741), Willes, 268. 

1413. — Where a submission to arbn. 

is general, the arbitrators are not obliged to deter- 
mine all matters disclosed, but their award of some 
will be good though they leave others unnoticed. 
But when the submission is special, viz. so that an 


award be made of all controversies, etc., they must 
determine all matters disclosed to them. — O rme- 
v. Coke (1614), Cro. Jac. 354 ; 79 E. R. 303. 

Annotations : — Apld. Bradford v. Bryan (1741), Willes, 268. 

Refd. Leo v. Elkins (1701), 12 Mod. Rep. 585 ; Randall v. 

Randall (1805), 3 Smith, K. B. 90 ; Wnghtson v. Bywater 

(1838), 3 M. & W. 199. Mentd. Bacon v. Dubarry (1696), 

1 Salk. 70. 

1414. — .] — If a submission to an award 
be made conditional, ita quod the award be made 
de preemissis, if the award be not made of the 
whole, it is void. But if the submission be not 
conditional, then the award, though made but of 
part of t he premises submitted, is good pro tanto . — 
Hide v. Cooth (1689), 2 Vern. 109 ; 23 E. R. 680. 

Annotation : — Dbtd. Price v. Williams (1790), 3 Bro. C. C. 

163. 

1415. Omission to decide one of several 

matters.] — Upon a reference of all actions, con- 
troversies, etc., & also of two distinct matters of 
difference, if the arbitrator omit to decide one of 
such distinct matters, that vitiates the whole award, 
which cannot be enforced by attachment. — 
Randall v. Randall (1805), 7 East, 81 ; 3 Smith, 
K. B. 90 ; 103 E. R. 32. 

Annotations : — Distd. He Gillon & Mersey Sc Clyde Navigation 

Co. (1832), 3 B. Sc Ad. 493 ; Re Whitworth Si Raise 

(1866), 14 W. B. 730. Refd. Aitcheson r. C’argey (1824), 

2 Bing. 199. 

1416. Where submission without condition — 
General rule.] — Where the submission is simply 
without condition, award of part is good. — L ee v. 
Elkins (1701), 12 Mod. Rep. 585 ; 1 Lut. 545 ; 88 
E. R. 1536. 

14 ^ 7 . When there is no clause in 

the submission providing that an award shall be 
made on all points submitted, if the matters 
omitted are not necessarily dependent on, A 
connected with, the other points, the award shall 
be sustained. — Payne v. Cook (undated), cited 
l Taunt, at- p. 554 ; 127 E. R. 940. 

Annotations : — Apld. Simmonds v. Hwaino (1809), 1 Taunt. 

549 ; Wrightson v. By water (1838), 3 M. Si \V. 199. 

1418. .] — -If it be not a condition of 

the submission, that the award shall be made on 
all the points submitted, an award determining 
some of the points only is good, provided that the 
omission of t he others do not destroy the equipoise 
of consideration. — S immonds r. Swaine (1809), 
1 Taunt. 549 ; 127 E. R, 947. 

Annotation -C0D8d. Wrightson r. Bywater (1838), 3 M. & 

W. 199. 

1419. In law & equity.] — Though at 

law an award may be good, though but for part 
of the matters referred, unless the submission be 
conditional to make an award on the premises, 
yet equity ought not to decree such an award, 
unless it be of all matters referred, for it is not a 


1415 i. Omission to decide o n e 

of several matters. 1 — Held : upon a refer- 
ence of all matters in dispute, an 
award directing the delivery of a certain 
promissory’ note, & upon such delivery 
ordering releases & thereby leaving the 
note unsettled, was not void. — L und 
r. Smith (1861), 10 C. 1\ 443.— CAN. 

1416 ii. Admitted debt.) — 

An agreement between A. Sc B. recited 
that A. was entitled to certain rent- from 
B.. & that A. had claims against B., & 
that, the claims should be referred to arbi- 
trators. The award did not ascertain 
the amount of rent : — Held : the rent- 
was not a subject of controversy, Sc the 
award was not defective in point of 
finality because it did not- ascertain such 
amount. — Greene v. Bracken (1851), 
2 1. C. L. R. 176.— IR. 

1415 iii. Equity 

Where by a submission it was agreed that 


all matters In issue In a Oh. cause should 
be referred, & the award recited that all 
matters in dispute between the parties 
were referred to arbitrators & found that, 
deft, was indebted to pltf., & awarded 
that he should pay the amount of his 
indebtedness, & that each party should 
bear his own costs of the arbn., Si that 
the award should bo turned into a decree 
of the Ct. of Oh. . --Held : the award 
could not be objected to for want of 
finality, in not disposing of the equity 
suit, such not being within the scope of 
the arbitrator’s duty. — M’O ahe v. Urey 
(1819), 13 I. L. R. 343.— IR. 

q. Award deciding all necessary 
matters.) — Where a cause was referred 
at Nisi Priiis, under a rule of reference 
providing “ that the costs of the 
cause shall be disposed of aR follows : 
the costs on demurrer to be subject to 
the judgment of the ct. on the issues in 
law, upon which the arbitrators are 


to assess the damages sustained by 
pltf., & the costs on the issues of fact 
& the costs on the reference shall 
be in the discretion of the arbitra- 
tors,” etc. ; & the award said nothing 
respecting the issueB in law, & no 
damages wore assessed thereupon : — 
Held : good. — Masecar v. Cuamhkha 
(1847), 3 U. C. R. 186.— CAN. 

r. Matters referred to in submission 
to secure consideration of whole dispute.) 
— Where the object of a submission 
was to ascertain what amount a con- 
tractor was to receive from the Govt., Sc 
the specification of the Beveral matters 
referred to in the submission was merely 
to secure that, in determining the 
amount, the mediators should fully 
consider all these matters, & all matters 
were so considered : — Held : the award 
was valid. — M cGrekvy v. R. (1891), 19 
8. C. R. 180.— CAN. 
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determination pursuant to the reference. — Hide v. 
Petit (1070), 1 Cas. in Ch. 185 ; 2 Freern. Ch. 133 ; 
22 E. E. 754. 

1420. Submission reserving leave to leave items 
undecided.] — If an award be pursuant to the terms 
of the submission, it will be good, although not 
final upon all matters referred. Thus, where, by 
the submission to arbn., the decision of the arbi- 
trators was to be final, “ except as to such items as 
the referees should reserve for the decision of any 
ct. of law or equity,” & the arbitrators, reciting the 
submission, decided some points, but reserved 
others : — Held : the award was good, as the latter 
must have been considered to have been reserved 
for the decision of a ct. of law or equity, according 
to the terms of the submission. — Choker r. Ptjgii 
(1832), 1 L. J. K. B. 72. 

1421. Submission giving power to make one or 
more awards.] — By an order of reference, a cause 
was referred to an arbitrator, who was to settle 
all matters in difference between the parties at law 
4c in equity, Ac to order & determine what he should 
think fit to be done by either party respecting the 
matters in dispute, so as he should make Ac publish 
his award by a day specified (with power to enlarge 
the time for making it), ready to be delivered to 
the parties, or, if either of them should be dead, to 
their respective personal representatives, Ac the 
arbitrator was to be at liberty to make one or more 
awards, at his discretion. At the time of this 
submission, two equity suits were pending, in 
which the parties to the action were interested, Ac 
in which certain infants were also concerned ; 
Ac there were also other matters in difference 
between them. The arbitrator made an award 
within the time limited by enlargement, whereby 
he ordered that a verdict should be entered for pltf., 
damages £500, Ac that (lofts. should pay that sum 
to pit I'. , as well as the further sum of £350, for 
grievances not included in his declaration. On 
motion to set aside a judgment Ac execution 
sued out on the award (the enlarged time having 
expired) : Held : the* award was sufficiently final, 
although it did not dispose of the equity suits, Ac 
the award of the £350 was sufficiently certain.— 
VVrigjitson r. Bywater (1838), 3 M. Ac W. 109 ; 
<) Howl. 350 ; 1 Horn Ac H. 50 ; 7 L. J. Ex. 83 ; 150 
E. R. 1114. 

Annotations Refd. Poo d. Mad kins r. Horner (1838), 8 

Ad. & El. 235 ; Harrison r. (Teswiek (1852), 10 Jur. 315, 

Ex. (’li. ; Ex p. Wyld (1800), 2 De <». E. Ac J. 042. 

1422. Where claim not accrued due.] — An action 
for certain commission on the purchase of land, 
Ac all matters in difference between the parties, 
were referred to arbn., the costs of the suit & of the 
reference Ac award, Ac all other costs, to abide the 


event, final judgment to be entered up for pltf. 
or deft., according to the award, for any damages 
or costs awarded to either of them, Ac execution 
to issue. The arbitrator awarded that pltf. had 
no cause of action against deft., Ac that pltf. should 
pay to deft, the sum of £30 13a. 4 tf., which he found 
to be due Ac owing from pltf. to deft. The arbitrator 
then declared that his award was not intended 
to exclude pltf. from the receipt of his commission 
on certain land purchased, to which he would be 
entitled under a certain agreement : — Held : the 
award was sufficiently final. — Harding v. For- 
siiaw (1830), 1 M. Ac W. 415 ; 4 Dowl. 701 ; Tyr. Ac 
Or. 472 ; 150 E. II. 490. 

Annotations : —Apld. Cockburn r. Newton (1841), 9 Dowl. 

07(5. Distd. KHburu v. Kilburn (1845), 14 h. .1. Ex. 100. 

Apld. Hobson v. Stewart (1847), 2 New Pract. Cas. 01. 

1423. Matters not In dispute at date of submission. ] 

— All matters between the parties in a certain 
cause were, under a judge’s order, referred to an 
arbitrator, the costs of the cause to abide the event 
of the award, Ac the costs of the reference Ac the 
award to be in the discretion of the arbitrator. 
The arbitrator, by his award, found that, at the 
date of the order of reference, a balance was due 
from deft, to pltfs. on the account between them, 
consisting of the several claims Ac demands in the 
particulars of demand Ac set-off respectively 
mentioned, except Ac excluding from such account 
a claim on the part of pltfs. lor a loss alleged to 
have been sustained by them on certain hats, & 
that “ pltfs. were then entitled to recover from 
deft, for the balance, together with interest thereon, 
£184 2s. Id., Ac no more ” ; Ac as to the claim in 
respect of the loss on the hats, he found that no 
sufficient evidence had been laid before him by 
pltfs. to show that, at the date of the order of 
reference, they had sustained any loss on the hats, 
Ac upon that ground, Ac for want of sufficient 
evidence of such loss, he found that pltfs. were 
not entitled under this reference to recover any- 
thing in respect thereof : — Held : the award was 
sufficiently final with respect to the matters 
referred. -Cocktutrn v. Newton (1841), 2 Man. Ac 
(1. 899 ; 9 Dowl. 070 ; Drinkwater, 210 ; 3 Scott, 
N. E. 201 ; Woll. 205 ; 10 L. J. C. 1\ 207 ; 133 
E. K. 1007. 

B . What must be disposed of. 

1424. Matters brought to notice ot arbitrator.] — 

If a submission be so that the award, etc., it is 
sufficient if it contain all matters notified, though 
there are other matters between the parties not 
noticed. — M iddleton v. Weeks (1007), Cro. Jac. 
200 ; 79 E. K. 175. 

Annotations Distd. Bradford r. Bryan (1741), Willes, 208. 

Refd. Randall p. Randall (1805), 3 Smith, K. B. 90. 


PART IV. SECT. 8, SUB-SECT. 8.— B. 

1424 i. Matters brought to notice of arbi- 
trator. J — Where a submission is in the 
usual general terms, Ac it can be shown 
that notwithstanding these general 
terms there were matters in dispute, 
of which the arbitrators had notice 
k which they were requested to deter- 
mine but left undisposed of, then 
the award will for that reason bo 
void as not being final. — Baby v. 
Davenport (1845), 2 U. U. Ii. 65. — 
CAN. 

1424 ii. .1 — Held : an award was 

not final, in that certain matters relating 
to property were matters in difference, 
Ac were submitted to the arbitrators, 
hut they did not award thereon, Ac 
in that they did not dispose of the 
difference respecting the value of other 
property. — Stewart v. Webster (1861), 
20 U. C. R. 469.— CAN. 

1424 iii. Before making award.] — 

An award will not be set aside on 
account of the omission of the arbi- 
trators to decide on matters not sub- 


mitted to them previous to tho making of 
the award.- -H ay don v. Dunn (1854), 
James, 256.— CAN. 

1424 iv. Submission general .1 — 

Where the submission is of all matters 
in difference or of all disputes without 
specifying them, the arbitrators need 
only make their award of those things 
of which they had notice. — Eauan v. F. 
(1849), 12 I. Eq. It. 483.— IR. 

1424 v. Damages in respect of 

certain lands. J — Arbitrators appointed to 
determine the value of certain land ro- 

S uired for a railway co., Ac the damages 
ie owner might sustain thereby, awarded 
that the co. should pay £50 per acre 
for the land, £31 5 s. for damages to the 
land, Ac £13 15s. for other damages. It 
was admitted that damages to other 
land were claimed at the arbn. : — Held : 
tho award was bad, not being final on 
the matters submitted. — Great Wes- 
tern Ry. Co. v. Laderontk (1853), 1 
P. R. 243.— CAN. 

1424 vi, Suit not brought before 


arbitrator.] — 0. sued B. on a contract. 
Afterwards they entered into an agree- 
ment, reciting that differences had 
arisen between them in referonoe to 
this contract, Ac referring tho same : — 
Held : omission to dispose of the suit 
by the award was no objection, as it 
was not mentioned in tho reference nor 
shown to have been brought before the 
arbitrators. — Re. Campbell v. Brown 
(1857), 2 1». R. 291.— CAN. 

1424 vii. Promissory note. 1 — 

Where all matters in difference were 
referred, Ac it appeared that tho arbi- 
trators had made no decision regarding 
a promissory note in difference, which 
had been brought under their notice, 
the award was sot aside. — K emp v. 
Henderson (1863), 10 Gr. 54. — CAN. 

1424 viii. “ All matters whatso . 

ever in dispute.*'] — Where arbitrator* 
had not taken into consideration *' 
matters whatsoever in dispute,” whit 
had been brought to thev •**' * 
the ftyma WW set **•*•- nation, 

~*ai. — B lakestonk 
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Sect. 8. — Requisites of valid award: Sub-scat 8, 
B. &' C. ( a) & (jOJ 

1425* .] — Although there are many things 

in controversy, yet, if only one is notified to the 
arbitrator, he may make his award of that. — 
Baspole’s Case (1011), 8 Co. Kep. 1)7 b ; 77 E. It. 
624 ; sub nom . Freeman v. Baspoule, 2 Brownl. 
309 ; sub nom . Baspoole v . Freeman, Cro. Jac. 
285. 

Annotations: — Apld. Berry r. Perry (1015), 3 Bulat. 62. 

Expld. & Dista. Randall r. Randall (1805), 7 East, 81. 

Apld. Wright son r. By water (1838). 3 3V1. A W. 199 ; Perry 

r. Mitchell (1844), 12 M. & W. 702. Refd. Young A 

Taylor’s Case (1501), 4 Leon. 04 : Sallows r. Girling (Kill), 

Cro. Jac. 277 ; Oruielade t\ Coke (1614), Cro. Jac. 354 ; 

Lee v. Elkins (1701), 12 Mod. Rep. 585 : Atheist on v. 

Moon (1736), 2 Com. 547 ; Winter v. White (1810), 3 

Moore. C. 1*. 674 ; Harrison i*. Creswiok (1852), 16 Jur. 

315, Ex. Cb. Mentd. Ingrave r. Web (1620), Palm. 107 ; 

Winch v. Sanders (1620), Cro. Jac. 584 ; Grove v. Crane 

(1621), Palm. 145 ; Bacon v. I)u harry (1696), 1 Salk. 

70. 

1426 . .] — Where a submission was of all 

matters in difference to certain arbitrators : — 
Held: (1) the arbitrators were bound to make 
their award upon all matters between the parties, 
which had been laid before them, though there 
was not the general conclusion of it ita quod fiat 
de omnibus pr a miss is ; (2) the arbitrators having 
overlooked some matters that were laid before 
them, the award was void. — King r, ii ammerton 
(1729), 1 Bam. K. B. 316 ; 91 B. K. 211. 

1427 . .] — Debt on an arbn. bond of all 

matters in difference, averring that the arbitrators 
took upon themselves the arbn., A awarded, etc. 
Deft, pleaded that all mat ters were submitted, etc., 
that there were disputes as to moneys claimed by 
him of the other party, A that the arbitrators 
took upon themselves to arbitrate of k concerning, 
etc., k that they made no award of those sums. 
Pltf. replied that the arbitrators made their award 
of k concerning, etc., as in the declaration, to 
which there was a demurrer : — Held : the plea 
was bad for want of averring that the arbitrators 
had notice of the claims of deft, k refused to 
arbitrate concerning them. — Elsom v. Kolfe 
(1805), 2 Smith, K. B. 459. 

1428. .]- -An order of Nisi Prius , referring 

an action of debt on a money bond (where the 
issue was payment by a co-obligor) k all matters 
in difference to arbn., does not require the arbi- 
trator to direct for what sum the verdict shall be 
entered ; k the ct. refused to set aside an award 
directing the verdict to he entered generally for 
pltf., on a suggestion that the arbitrator ought to 
have directed lor what sum judgment A execution 
should have been taken out, without proof that 
there were other matters in difference between 
the parties. — Oaymk v. Watts (1823), 3 Dow. A 
By. K. B. 224. 

1429. .] — Where an agreement provides that 

various things shall be done by the respective 
parties, k that, if any disputes shall arise with 
respect to them, such disputes shall be settled 
by particular persons as arbitrators, the award 
of the arbitrators need not embrace any more of 
the matters provided for by the agreement than 
are brought- before them by the parties. — IIawks- 
worth v. Brammall (1840), 5 My. k Or. 281 ; 41 
E. It. 377. 

Annotation : — Mentd. Blackett v. Bates (1865), 2 Hem. & M. 

610. 


1430. .] — Where a cause & matters in dispute 

are referred to an arbitrator, it is sufficient for him, 
in his award, to state that he finds pltf. “ has no 
cause of action/’ without making any reference to 
matters in dispute independent of the action, it not 
being shown that any matters in dispute beyond 
the action are brought before him. — W yatt v. 
(-urn ell (1841), 1 Dowl. N. S. 327. 

Annotation : — Refd. Harrison v. Creswick (1853), 13 C. B. 

309. 

1431. .] — Pebry v . Mitchell, No. 1315, 

ante. 

1432. .] — If, upon a reference of all matters 

in difference,” the parties omit to call the attention 
of the arbitrator to a matter not necessarily before 
him, they cannot object to the award, on the 
ground that he has not adjudicated upon it. — 
Kees v. Waters (1847), 16 M. k W. 263 ; 4 Dow. 
A L. 567 ; 8 L. T. O. 8. 123 ; 153 E. It. J 187. 

1433. What matters brought to notice of arbitra* 
tors — Matter of proof.] — Where matters have been 
referred to arbn., it is matter of evidence whether a 
particular matter of complaint has been subjected 
to the arbitrators’ consideration. — M artin v. 
Thornton (1802), 4 Esp. 180. 

Annotation : — Refd. Buceleucli v. Metropolitan Board of 

Works (1872), L. R. 5 H. L. 418, H. L. 

Admissibility of evidence of arbitrator to show 
what was brought to his notice.] — Sec Sect. 15, 
Sub-sect. 1, post. 

C. Whether all Matters have been disposed of. 

(a) In general . 

1434. Presumption in favour of award.] — Where 
there is a general submission of all matters in 
difference between two parties to arbn., A the 
award directs particular securities to be delivered 
up by one of them, without taking notice of two 
bonds, or ordering mutual releases to be executed, 
it shall yet be presumed that these bonds were 
under the consideration of the arbitrators at the 
time of making their award, A if they are after- 
wards put in suit, pltf. shall pay the costs of such 
proceedings. — C rofton v. Connoh (177U), 1 Bro. 
Pari. Pas. 530 ; 1 E. It. 736. 

1435. .] — The submission being oi all matters 

in difference between the parties, an award of so 
much to be paid by clefts. to pltfs. on their banking 
account, A for which sum pltfs. were to give defts. a 
release, is binding between them, for no other 
matter in difference between them shall be in- 
tended, unless it be shown. — I ngram r. Milnes 
( 1807), 8 East, 445 ; 103 E. R. 414. 

Annotation Folld. Gisborne v. Hart (1830), 5 M. A W. 50. 

(b) Awards “ of and concerning 

1436. Submission of all controversies — Only one 
brought before arbitrator.] — When the submission 
is of all controversies, A the award is made of the 
said premises in the said condition specified, A only 
one matter is adjudged upon, the award is good, & 
it shall be intended that the award was made of all 
that was referred to the arbitrator. — Baspole’s 
Case (1611), 8 Co. Kep. 97 b ; 77 E. R. 624 ; sub 
nom . Freeman v. Baspoule, 2 Brownl. 309 ; sub 
nom. Baspoole v. Freeman, Cro. Jac. 285. 

Annotations: — Folld. Perry v. Mitchell (1844), 12 M. & \V. 

702. Refd. OrmeJade c. Coke (1614), Cro. Jac. 354 ; 

Ingrave v. Web (1620), Palm. 107 ; Lee v. Elkins (1701), 

12 Mod. Rep. 585 ; Randall v. Randall (1805), 7 East, 


v. Wilson (1902), 23 C. L. T. 27 ; 14 
Man. L. R. 271.— CAN. 

>. All matters — Not merely matters 
devolved on oversnmn.) — Where arbiters 
devolved points of difference upon 
an oversman, who pronounced a decree 
limited to those points which were 
only part of the matter referred to by 


the submission: — Held: the decree pro- 
nounced by the oversman could not stand. 
— Runciman v. Crajgik (1831), 9 »Sh. 
(Ct. of Seas.) 629— SCOT. 

PART IV. SECT. 8, SUB-SECT. 8.— C (a). 

t. When general words will not 
cover matter omitted.] — If an award 
recites several specific matters in dif- 


ference & makes no specific adjudica- 
tion in regard to one of these, & tho 
genera] words of the deciding part 
cannot be construed so as to bring 
! a decision on the points specifically 
omitted, the award will be aB if it 
i expressly professed not to decide it.- 
Re Amos & Amos (1893). 14 N. B. 

L. R. 295.— A US. * 
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81; Wrightson v. By water (1838), 3 M. & W. 199; 
Harrison v. Creswick (1852), 10 Jur. 315, Ex. Ch.. Mentd. 
. Young & Taylor's Case (1591), 4 Leon. 94; Sallows v. 
Girling (lfoll ). Cro. ,Iac. 277 ; Berry v. Perry (1G15), 3 
Bulst. 02 ; Winch v. Bandera (1020), Cro. Jac. 58 1 ; Grove. 

Crane (1621), Palm. 145; Bacon v. Dubarry (1090), 
1 Salk. 70 ; Athelston v. Moon (1730), 2 Com. 547 ; Winter 
v. White (1819), 3 Moor*, C. P. 074. 


1437 . Submission of particular matters— -Award in 
general terms.] — An award finding £15 due, A 
awarding payment of £7 10s. A assignment of a 
wine licence, without stating that the latter was in 
satisfaction of the balance of £7 10s. ; — Held : 
good. — Rose v . Spark (1048), Aleyn. 51 ; 82 E. K. 
911. 


Annotation : — Held. Thorp v. Cole (1835), 2 Cr. M. 6c R. 307. 


1438. Submission in general terms — Award In 
particular terms.] — When the submission is general 
of all actions, etc., a particular award that deft, 
should pay pltf. £100 in respect of the costs of one 
suit is bad. — Hpigurnell v. Jene (1660), 1 Hid. 12 ; 
82 E. It. 910. 

1439. Submission of all matters in dispute.] — On a 

reference of all matters in dispute to B., deft, 
pleaded in bar to an action on the award that pltf. 
was indebted to him, being an attorney, in £4 for 
fees, A before the making of the award he gave 
notice thereof to the arbitrator A offered to prove 
it, but that the arbitrator made his award without 
any consideration of the £1 : — Held : the arbitrator 
was the judge of whether the debt was a just one A 
he ought to allow for it, A- he had given his judg- 
ment that plt f. should be released by deft., A he had 
made his award thereof A of all matters in differ- 
ence.- Bikks (Berks) v. Tripp kt (1(566), 1 Saund. 
28 ; 2 Keb. 126 ; 1 Hid. BOB ; 85 E. It. 32. 


Annotations ; — Apld. Wharton r. King (1831), 2 B. A Ad. 
528 ; liarrison r. Creswick (1853), 13 C. U. 399, Kx. Ch. ; 
•I ewcl 1 r. Christie (1867). L. B. 2 < 1*. 290. Refd. He 

Dilwortli, Kx )>. Lancaster Canal Co. (JS31), Mont. 27 ; 
lie Brown’s Estate, Brown v. Brown, [1893J 2 Ch. 300 ; 
Bradford Old Bank v. Sutcliffe, 11918] 2 K. B. 833, C. A. 
Mentd. Rowe v. Young (1820). 2 Bli. 391, H. L. ; Simpson 
r. Boutli (1824), 2 B. A C. 082 ; Maylam r. Norris (1845), 
1 C. B. 244 ; ('reswick <\ Uarrison (1850), 10 C. B. 141 ; 
Hooper v. Woolmer (1850), 10 C. B. 370. 


1440. Submission touching all matters in differ- 
ence.]— Debt on bond, the condition being that A., 
acting as attorney for A on behalf of B., became 
bound, to <\ to submit to the award of certain arbi- 
trators, to be made within such a time, touching all 
mat ters in difference* between C. A B. A. after oyer 
pleaded no award. C. in reply set forth an award 
published A declared by the arbitrators, which was 
of A concerning tlu* premises in the condition of the 
bond specified, A that they thereby awarded that 
A. should pay or cause to be paid to C. a .sum of 
money A that C. should take the same in full of all 
demands, A that each of the parties should execute 
a general release, A then assigned a breach : — 
Held : this was a good award. — Cayiiill v. Fitz- 
gerald (1744), 1 Wils. 58 ; 95 E. K. 491. 

1441. Submission of all matters in difference — No 
express adjudication upon every matter.] — On a 
submission of all matters in difference to the award 
of an arbitrator, it is no objection to the award that 
it does not contain an express adjudication upon 


every matter contended for : it is sufficient if the 
award profess to be “ of A concerning the matters 
in difference.” — Hayllar v, Ellis (1829), 6 Bing. 
225 ; 3 Moo. A P. 553 ; 8 L. J. O. S. 0. P. 1 ; 130 
E. It. 1266. 

A nnotalions Apld. Dunn v. Warltors (1842), 9 M. & W. 

293 ; Harrison v. Creswick (1853), 13 C. B. 399, Ex. Ch. 

1442. No adjudication on admitted claim.] — 

On a reference of all matters in difference, a demand 
on one side was laid before the arbitrators, A 
immediately admitted by the other party, A no 
evidence was given concerning it, nor any ad- 
judication upon it requested. The arbitrators 
published their award of A concerning the 
matters referred to them, directing payment 
of a sum of money (without saying on what 
account) to the party against, whom the above 
claim had been made, with costs, A it was proved 
that they left that claim out of consideration in 
making their award, as a matter not in dispute : — • 
1. 1 eld : the award was bad, as the arbitrators ought 
to have taken notice of the admitted demand. — 
Jte Robson A Railston (1831), 1 B. A Ad. 723 ; 
109 E. K. 955. 

Annotations : — Distd. Cooper v. Langdon (1841), 9 M. & W. 00. 

Apld. Mills v. Bowyors »Soc., Bowyors »Soe. r. Mills (1850), 

3 K. & J. 00 ; Flynn v. Robertson (1869), 38 L. ,T. C. P. 

240. Consd. lie Whiteley A Roberts, [I891J 1 Ch. 558. 

Reid- Bird v. Cooper (1835), 4 Dowl. 148, 

1443. Submission of cause A of all matters in 
difference — Award reciting hearing, proof, etc., 
touching matters In difference.] — A cause*, A all 
matters in dispute* between the parties, being re- 
ferred to arbn., the arbitrators, “ having heard the 
proofs A allegations of the parties touching the 
matters in differences between them,” awarded 
“ concerning the same ” that deft, should pay pltf. 
£1 1 5.s. in full of all demands in the cause : — Held : 
sufficiently final. — Day Bonnin (1836), 3 Bing. 
N. 0. 219 ; 2 Hodg. 207 ; 3 Scott, 597 ; 6 E. J. 
C. P. 1 ; 132 E. R. 394. 

Annotations : — Consd. Wynne r. Edvvurds (1844), 1 Dow. & 

L. 970. Refd. Lund v. Hudson (1813). 7 ,lur. 992 ; 

Creswick v. Harrison (1850), 10 C. B. 441 ; Harrison v . 

Creswick (1853), 13 C. B. 399, Ex. Ch. 

1444. Award reciting hearing of evidence 

touching matters indifference.] — A declarat ion onan 
agreement to supply timber A slates to pltf. for the 
building of a house alleged as a breach the non- 
supply of timber only. Drift, pleaded (1) non 
assumpsit, (2) that lie did supply timber, (3) part 
payment. The cause A all matters in difference 
were referred, A the arbitrator, by his award, after 
reciting that he had heard the evidence produced 
“ touching the matters in difference,” stated that 
lie* made his award “ of A concerning the premises,” 
A then proceeded to find specially on each of the 
issues in the action : — Held : tin* award was suffi- 
cient, although it appeared that there was a matter 
in difference submitted to the arbitrator as t-o the 
non-supply of slates. — I )unn v . Warlters (1842), 
9 M. A W. 293 ; 1 Dowl. N. S. 626 ; 11 L. J. Ex. 
188 ; J 52 E. H, 124. 

Annotations : — Expld. Creswick r. Harrison (1850), 1 L. M. Sc 

I*. 721. Consd. lie Beaufort v. Swansea Harbour Trustees 


PART IV. SECT. 8, SUB-SECT. 8.— C(b). 

1438 I. Submission in general terms — 
Award in particular terms .J — By a sub- 
mission the parties covenanted to abide 
by the award of S. “ of A concerning tlu; 
premises aforesaid, or anything in any 
manner relating thereto.” The arbi- 
trator found that certain funds in P.’s 
hands were collected by him for a 
particular purpose, & awarded that ho 
should retain for himself live per cent, 
on the sums collected, & should out of 
the balance repay himself two-thirds of 
the purchase money paid by him ; — 
Held : the award embraced all matters 


submitted. — He Campbell (1879), 44 | aw r ard that the umpire bad disposed 
U. C. B. 218. — CAN. , of all matters referred. — Mannion v. 

Hakrison (1870), I. R. 11 C. L. 102.— 
u. Award reciting submission.] —An IR. 
award recited a submission of ” all 

claims, etc., in dispute in tliis action A w. Submission of all mailers referred 
of all matters in difference between the in cause.] — An award professed to be 
parties,” A stated that the umpire, made of A concerning all the matters 
“ having heard, examined A considered reforred in the cause, & the arbitrator 
the allegations, witnesses, & evidence awarded that pltf. had no good cause 
of pltf. 6c defts. concerning the pre- of action against deft., & that there was 
mises,” made his award ‘‘of A con- nothing due from deft, to pltf. : — Held : 
ceming the premises,” that defts. should it was no objection to the award that no 
pay pltf. the Bum of £100 “ in full of all specific reference was made to a set-off 
demands in the cause ” ; — Held : it claimed in the cause by deft. — R vtsskl 
sufficiently appeared on the face of the v. Cook (1884), 5 It. & G. 133. — CAN. 
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Arbitration. 


Sect, 8. — Requisites of valid aicard: Sub-sect. 8, C. 
(b ),(c) & (d ).] 

(I860), 8 C. B. N. N. 146. Reid. Harrison v. Creswick 
(1853), 13 C. B. 399. Mentd. Staples v. Hay (1843), 1 
bow. & L. 711. 

1445 . Silence as to further demands negativ- 

ing right of party making same.] — If an action A 
all matters in difference between pltf. A deft, be 
referred to arbn., A the award made de prcemissis 
be silent respecting any further claim beyond the 
action put forward by pltf., or any cross-demand 
urged by deft., the award is nevertheless final, as 
it will be intended that the arbitrator has by his 
silence negatived the right of the party to maintain 
such claim or cross-demand. — Harrison v . 
Ores wick (1858), 18 0. B. 391) ; 21 L. J. C. 1\ 113 ; 
10 Jur. 315 ; 138 E. R. 1254, Ex. Oh. 

Annotation# : — Apld. lie Beaufort A Swansea Harbour 
Trustees (I860), 8 C. B. N. S. 146. Folld. Jewell r. Christie 
(1867), L. R. 2 C. P. 296. Refd. Mays r. Cannell (1854), 
24 L. J. <\ P. 41. 

1446 . Including goods alleged to have been 

supplied & cross-claims.] — In an action of trespass 
A trover, all matters in dispute, including goods 
alleged to have been supplied, A cross-claims for 
money, were referred to an arbitrator. After 
reciting the submission, the award was stated to 
be “of & concerning all matters referred ” ; there 
was, however, no specific allusion to the alleged 
supply of goods nor to the cross-claims, although 
they had been discussed during the reference. On 
an application to set aside the award, on the ground 
that it was not final :~ Ilcld : as the omissions 
were matters of minor consequence, the silence of 
the arbitrator was no proof that these matters 
had not been considered, A the award was good. — 
Jewell v. Christie (1867), L. B. 2 C. 1 \ 290; 
80 L. J. (3. P. 108 ; 15 L. T. 580. 

1447 . Expression “ de prsemlssis “ — Not neces- 
sary.] — By a submission to arbn., under Lands 
Clauses Consolidation Act, 1845 (c. 18), of a 
question of disputed compensation, the arbitrator 
was to determine what sum should be paid for the 
purchase of certain lands A what “ other, if any,” 
sum for severance damage. The arbitrator, by 
liisawa.rd, after reciting the submission, A that lie 
had considered the matters so referred to him, 
awarded a sum to be paid for the purchase of the 
land, without saying anything as to any severance 
damage: — Held: tl»e award was final A good, 
A: the arbitrator, by his silence, had negatived any 
right to compensation in respect of severance 
damage. 

The award must be read as having been made 
on all matters in diffeionce, just as much as if the 
expression dc i mentis* is had been inserted in it. It 
is now quite umnressary to use that expression, 
for the ct. assumes that the award was made on 
all matters submitted to the arbitrator, unless it 
appears on the face of it that it was not so made 
(Willes, J.). — Re Beaufort (Duke) A Swansea 
Harbour Trustees (1800), s C. B. N. S. 140 ; 29 
L. J. C. P. 241 ; I L. T. 370 ; 0 Jur. N. S. 979 ; 
8 W. R. 188 ; 141 E. R. 1121. 

Annotations : — Retd. Jewell v. Christie (1867), 15 L. T. 580 ; 
K. v. Met. By. Co. (1883), 4 8 L. T. 367. 

(c) Where Verdict taken subject to Reference. See 

Nos. 1544 — 1585, post. 

(d) Other Cases. 

1448 . Award for one person or on one thing only.] 

— If two refer to arbn. all actions real A personal, 
whether of possession or right, A the arbitrators 


give their award for one party or on one thing only, 
this is a void arbitrament. — Anon. (1562), Ben. A 
D. 43 (27) ; 123 E. R. 259. 

1449 . Right reserved to some parties to prosecute 
claims.] — In a suit instituted to enforce a pecuniary 
demand against the real A personal estate of a 
testator, an order was made, by consent, referring 
all matters in difference between the parties in the 
cause to arbn. The arbitrators made an award 
ordering the exor. to pay a certain sum to com- 
plainants, in full satisfaction of all their demands 
on him A his testator, but directing that certain 
other defts., who, under testator’s will, took 
interests in his real estate, should be at liberty to 
prosecute their claims against testator’s estate 
in like manner as if no order of reference had been 
made : — Held : the award was not final, A must 
be set aside. — T urner v. Turner (1827), 3 Russ. 
494 ; 38 E. R. 661. 

Annotations: — Mentd. Huggott v. WeMi (1826), 1 Coop. 

temp. Cott. 420 ; Wood v. Taunton (1849), 11 Beav. 449. 

1450. Award not including all parties.] — By an 

order of reference, all matters in difference in a 
cause between A. A B. were referred to an arbi- 
trator. By a subsequent order, C. was made a 
party thereto, A it was directed that all matters 
m difference between A., B. & C. should be referred 
to the same arbitrator. A that the costs of the suits 
should abide the event of the award. The arbi- 
trator made two awards, in the one of which he 
awarded that A. at the date thereof was indebted 
to B., without mentioning C\, & in the other that 
A. was indebted to O., without mentioning B. : — 
Held : both these aw ards were bad, as he had not 
decided ail the matters in difference between all 
the parties. — W inter v. Munton, Winter v. 
White (1818), 2 Moore, (\ P. 723. 

Annotation -Consd. ltrcs r. Waters (1847), 16 M. & XV. 

263. 

1451. Award excepting bond which Is to stand.] — 

An aw r ard of all matters, “ except such a bond 
which shall stand in force,” is final. — B erry v. 
Penring (1616), Oo. Jac. 399; 79 E. R. 341; 
sub nom. Perry v. Berry, 3 Bulst. 69. 

Annotation : — Mentd. Phillips r. Knightly (1730), Fitz-G. 

53, 270. 

1452. Award reserving certain items.] — Parties 
having submitted all mailers in difference to arbn., 
the arbitrator determined all matters except one 
& gave liberty to one of the parties to prosecute 
that matter if he chose : — Held : the award w r as 
bad in toto. — Bradford v. Bryan (Brien) (1741), 
Willes, 268 ; 7 Mod. Rep. 349 ; 87 E. R. 1285. 

Annotations :— Consd. Wrightson r. Bywater (1837), 3 M. & 

W. 199. Refd. Randall r. Barnhill (1805), 3 Smith, K. B. 

90. 

1453. .] — Upon a reference to arbn. of certain 

matters in difference between pltf. & deft., one 
question was as to their respective liability upon 
a promissory note made by deft., A indorsed by 
pltf., to a third party, A against the payment of 
which, when it should become due, deft, claimed 
indemnity from pltf. The arbitrator having 
awarded ( inter alia) that deft.’s liability on the 
promissory note, as between him A pltf., should 
remain unaffected by his award : — Held : the 
award was bad, not being final. — Wilkinson v. 
Page (1842), 6 Jur. 567. 

Annotations : — Mentd. Heming v. Swinnerton (1847), 5 Hare, 

350 ; Lipscourt r. Palmer (I860), 6 Jur. N. 8. 1282. 

1454. Award finding certain matters not in dis- 
pute.] — -A cause, A all matters in difference therein 
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1450 i Award not including allparties.] 
— A submission referred a controversy 
between A. W„ J. W., A M. The arbi- 


trators made an award but omitted to 
mention J. W. : — Held : the award was 
not bad on account of the omission, but 
was equivalent to an award that there 
was nothing due by him. — Whitkly 


v. McMahon (1882), 32 C. P. 453.— 
CAN. 

1454 i. Award finding certain matters 
not in dispute .] — An award, submitted 
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between pltfs. & defts., were referred to a barrister, 
who stated, in. his award, that pltfs. had claimed 
certain sums before him as matters in difference 
in the cause, but that he, by his award, declared & 
determined them not to be so, & he then awarded 
as to other matters, in respect of which he gave a 
verdict to pltfs. Upon the above sums being 
claimed, on the reference, by pltfs., who had 
specified them in their particulars of demand, 
(lefts, had objected that they were not matters in 
difference, nor within the arbitrator’s authority, 
part- of them being recoverable, if at all, in equity, 
& not at law, & part being claimable against one 
only of defts., whereupon pltfs. had abandoned 
tlieir demand as to them : — Held : the award was 
bad, for not deciding upon all the matters in 
difference referred. — Samuel v. Cooper (1835), 
2 Ad. A El. 752 : 1 liar. & W. 80 ; 4 Nev. A 
M. K. B. 520 ; 111 K. R. 200. 

1455. Refusal to determine some matters.] — 
Arbitrators having declined to arbitrate upon 
certain matters included in the reference : — Held : 
the award was bad & should be set aside. — B owks 
v . Fern ie (1838), 4 My. & O. 150 ; 11 E. R. 59. 

1456. Omission to decide on some matters — Mls- 
recital — Defence to action on bond.] — To debt on 
bond, conditioned to perform ari award, under a 
reference of all matters in difference between the 
part ies, it is a good plea in bar that at the time of 
the submission certain negotiable bills of exchange, 
drawn by deft. A accepted by plt-f., were then 
outstanding, A that an indemnity of deft-, against 
such bills was a matter in difference between the 


E ar ties, which was notified to the arbitrators 
efore the award made, A that they made no 
award concerning it, A that some of the bills had 
not been paid by pltf., A deft, was still liable to 
the holders, though it appeared by the award set 
forth that the arbitrators stated therein that they 
had heard the allegations of the parties, A examined 
all the accounts, bills of exchange, etc., A all other 
evidence A proofs produced to them touching the 
matters in difference, A awarded of A concerning 
same that deft, should pay to plt-f. £1,500 in full 
of all claims A demands upon him, etc., A so pro- 
ceeded to award concerning other specific matters, 
but without mentioning such outstanding bills, 
or any indemnity concerning same. — Mitchell 
v. Staveley (1812), 10 East, 58 ; 104 E. R. 
1011 . 

Annotations : — Expld. Dowse r. Cose (1825), 3 Bing. 20. 
Distd. Dresser v. Stansfield (1815), 14 M. A W. 822. Consd- 
Buccleuch v. Metropolitan Board of Works (1870), L. K. 
5 JCxch. 221. Refd. Kiddell i\ .Sutton (1828), 2 Moo. & P. 
315 ; Wharton v. King (1831), 2 B. & Ad. 528 ; Beckett. 
v. Mid. Ky. Co. (1866), Har. A Ruth. 189; Jewell v. 
Christie (1867), 15 L. T. 580. 

1457. Omission to deal with matter specifically 
referred.] — By the terms of a submission, a Ch. 
suit- A all matters in difference between the parties 
were referred, A it was made an express matter 
of reference whether an agreement between the 
parties should be rescinded or not. The arbitrator 
gave no directions upon the subject of rescinding 
the agreement-, but awarded specifically on every 
subject matter of the agreement ; — Held : the 
award was not sufficient. — U pperton i\ Tribe 


by arbitrators, to whom all mutters in 
dispute had been referred, stuted that 
“ dell. 1ms not produced any witness in 
support of bis contention raised in 
cerluin issues, hence we have only to 
deal with the remaining issues,” A deult 
with those issues : — Held: there was 
a decision on the whole matter in 
issue between the parties. — -George v. 
Vahtian So TRY (1898), I. L. K. 22 Mad. 
202.— IND. 

1455 i. Hcfusul to determine some, 
matters. ] — W hen a reference had been 
made setting out that differences had 
arisen relative to the sale A delivery of 
u cargo, A an uward was made deciding 
that question, but stating that, the arbi- 
trators could not entertain certain state- 
ments, as these statements were entirely 
conflicting & opposed to each other : — - 
Held : the main point as to the delivery 
of the cargo having been derided, the 
award was good. — Salter v. Full 
(1859), 2 Thom. 356.— CAN. 

1457 i. Omission to deal (nth matter 
sped pea l In referred.] — Where arbitrators 
are appointed to determine upon A 
concerning the possession of land, an 
award which does not decide upon that 
matter is void. — B enei>k , t r. Parks 
(1850), 1 C. P. 370. — CAN. 

1457 il. .] — An action was brought 

for certain sums. Differences had also 
arisen concerning a bill of exchange. The 
action A all other matters in difference 
were referred. The arbitrators awarded 
£55 to pltf. as a sum due upon a balance 
of accounts. There was nothing In the 
award expressly relating t-o the action 
nor anything that disposed of it by 
necessary inference ; — Held : the award 
was bad. — Roddy v. Lester (1856), 14 
U. C. K. 259. — CAN. 

1457 iii. .] — Where the principal, 

but not the only, matter of difference 
between the parties was the terms of 
their copartnerslilp agreement, an 
award not clearly deciding that was 
held had for uncertainty. — Jekyll t>. 
Wade (1860), 8 Gr. 363.— CAN. 

1457 iv. .1 — A testator devised 

lands to trustees in trust for P. & T., or 
suoh one of them as the trustees should at 
any time appoint. The hill prayed 
that the trusts of the will should be 


carried into execution, A the right 
of pltf. ascertained. Arbitrators 
m warded mutual releases, hut did not 
determine the rights of the parties ; — 
Held : the arbitrators should have de- 
cided the rights of the parties, subject 
to the power of appointment, & the 
award was had as they had not done 
so. — Fagan v. F. (1818), 12 I. Eq. R. 
483.— 1R. 

1457 v. --.] -Arbitrators were to 
award as to the division of partnership 
property, & all matters in dispute 
relative to dissolution. They merely 
awarded that, deft, should pay pltf. 
money : — Held : bad because it did not 
decide as to division of partnership 
property. — Atkinson r. Form (1862), 
5 All. 262.— CAN. 

1457 vi. .] — L. contracted with J. 

for the sale A purchase of two thousand 
head of cattle, more or less. L. de- 
livered one thousand A fifty -four cattle 
A demanded payment. J. refused pay- 
ment & claimed damages for Bhort 
delivery. ( )n u reference of all matters in 
dispute relating to the matters at issue 
bet ween the parties under the contract, 
the arbitrator awarded that J. should 
pay £250 in cosh, A give his promissory 
note for £1,152 18s. The award added : 
** the above payments by cash A note 
Bhali he accepted by L. in full satisfac- 
tion of all claims by him against. J. ” : — 
Held : the award was bad, for not decid- 
ing how much compensation J. was 
entitled to for short delivery, A must be 
set aside . — Ex p. Josephson (1866), 0 
N. S. W. S. C. It. 126.— A US. 

1457 vii. .] — In a submission as to 

the balance due on a factor’s accounts, 
the latter consigned in bank £15 as the 
balauce admitted by him to be due, “ to 
be subject to the orders of J. M., solo 
arbiter. The arbiter in his decree- 
arbitral found that the factor was due 
an additional sum of £7, for which he 
gave decree, reserving right to the factor 
to retain the sum against his claim for 
expenses, amounting to £58, for which 
decree web given in his favour. The 
decree-arbitral bore that the sum con- 
signed would be paid by the arbiter, 
A to the party legally entitled to same.’* 
In a reduction of this decree, on the 


ground that it did not exhaust the 
reference, because it did not determine 
the application of the consigned money : 
— Held : the disposal of the consigned 
money was a question which arose 
merely in the execution of tho decree, 
A the declaration thereanont did not 
destroy the decree. — P aulh. Henderson 



1457 viii. .1 — Amongst- other 

matters, the arbitrators wen* asked to 
make a division of certain fields. The 
arbitrators decided the other matters, 
but, as regards the fields, said that it was 
inconvenient, to do so in consequence of 
the rains : — Held : the award left un- 
determined one of tho principal subjects 
of dispute A inu.it be set aside. — D an- 
dekar v. Dandkkaks (1882), I. L. U. 

6 Bom. 663.— IND. 

1457 ix. .] — Two partners desired 

to dissolve partnership, but being unable 
to agree upon terms, submitted all 
matters in difference between them t-o 
arbn. The arbitrators awarded that 
one of the partners should pay the other 
a certain sum in full payment, discharge 
A satisfaction of all moneys, debts A 
demands due or owing by him to his 
co-partner upon any account whatso- 
ever:— Held: the award was bad, for 
uncertainty, there being no decision 
respecting the partnership property. — 
He Fairlkv A Wilson (1886), 25 
N. li. H. 568.— CAN. 

1457 x. .] — In pursuance of a pro* 

vision contained In a deed of copartner- 
ship for the reference of disputes 
between the partners, four questions 
were referred to arbitrators. The award 
found on two questions, but it was silent 
as to the others : — Held : the award was 
bad, for want of finality. — Dive v. 
Pickering, 4 N. Z. Jur. 45. — N.Z. 

x. Omission to award on part of 
submission .] — An award stated that 
certain yam had been dyed with other 
material than indigo : — Held : the 
award was reducible, as it did not state 
what substances had been used, or 
whether indigo had boon employed, 
A had, therefore, only decided part of 
what was submitted. — Heggie & Co. v. 
Stark A Selkrig (1825), 3 Sh. (Ct. of 
Seas.) 488.— SCOT. 
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Sect 8 . — Requisites of valid award : Sub-sect 8, 

(1835), 1 Har. 4c W. 280 ; sub nom. Re Tribe 4c 
TJpperton, 3 Ad. 4c El. 295 ; 111 E. R. 425. 

1458. Omission to decide on fifth action — Four 
actions & all matters referred.]— Four several 
actions between distinct parties, Ac all matters in 
difference between the parties, were referred to an 
arbitrator. One of the matters in difference, 4c 
to which the attention of the arbitrator was called 
at the hearing, was an action of ejectment not 
included in the above, which, by reason of some 
defect in the proceedings, had not been taken down 
for trial. The arbitrator having omitted to notice 
this action in his award : — Held : the award was 
altogether bad. — Stone v. Phillipps, Doe d. 
Stone v. Stone, Stone v. Stone (1837), 4 Bing. 
N. C. 37 ; 6 Dowl. 247 ; 3 Hodg. 302 ; 5 Scott, 
275 ; 7 L. J. C. P. 54 ; 1 Jur. 985 ; 132 E. R. 702. 

1459. Omission to deal with question of title.] — 
A. agreed to purchase land of B., the title to be 
made out to the satisfaction of B.’s attorney. The 
agreement being uncompleted, 4c disputes arising, 
all matters in difference between the parties, 4c 
the settlement of all questions on the agreement, 
were referred to arbn. The arbitrator awarded 
that B. should convey to A. the title to the above 
land, contained in two abstracts given in evidence 
on the arbn. ; he also prescribed the boundary 
of the land so to be conveyed, 4c ordered that. B. 
should execute an indemnity bond to A., to be 
forfeited if A. should be evicted by reason of defect 
in the title, 4c that, on execution of the premises, 
A. should pay the purchase-money. Nothing 
further was awarded as to the validit y of the title. 
The goodness of the title had been a matter of 
dispute before the* arbitrator : — Held : the aw ard 
was bad, as not finally determining the questions 
referred. — Ross v. Boards (1838), 8 Ad. 4c El. 290 ; 
3 Nev. 4c P. K. B. 382 ; 1 Will. Woll. 4c H. 370 ; 

7 L. J. Q. B. 209 ; 2 Jur. 507 ; 112 E. R. 847. 

A nnotaiions .-—Distd. Cockburn v. Newton (1841), 10 L. J. 

C. P. 207 ; Murphy v. tllans (1869), L. 11, 2 P. C. 408, 

P. C. Mentd. lie Green & Balfoui*, Williamson (1890), 

69 L. T. 325, V. A. 

1460. Award as to part of lands only — Ejectment.] 

— An ejectment, containing two several demises by 
different persons, was referred before trial, 4c by 
the order of reference all matters in difference in 
the cause were referred, the costs of the suit 4: of 
the reference to abide the event of the award, 4c, 
if the award should be in favour of pltf., he w as to 
be at liberty to sign judgment in the same manner 
as if the cause had been tried at Nisi Prius , 4c to 
issue a writ of possession, 4c to proceed in the usual 
way for the costs on such judgment. The arbi- 
trator awarded that pltf. was entitled to possession 
of a certain part of the lands sought to be recovered, 
which part lie described by metes 4c. bounds. The 
lessor of pltf. signed judgment, 4c proceeded to tax 
his costs : — Held : the award w as bad, because t he 
arbitrator did not award as to the residue of the 
lands.- — Doe d. M adkins v. Horner (1838), 

8 Ad. 4c El. 235 ; 3 Nev. 4c P. K. B. 344 ; 1 Will. 
Woll. 4c IJ. 348; 2 Jur. 417; 112 E. R. 827 ; 
sub nom. Doe d. M adkins 4c Long v. Law, 7 
L. J. Q. B. 164. 

Annotations : — Folld. Doc d. Starling v. Hiller (1843), 12 

L. J. Q. B. 166. Refd. Brooks v. Parsons (1843), 13 L. J, 

Q. B. 50 ; Harrison r. Crcswiek (1852), 21 L, J. (J. P. 

113 ; Mays r. Gaunt*]] (1854), 15 C. B. 107 ; lie Beaufort 

& Swansea Harbour Trustees (1860), 1 L. T. 370. Mentd. 

Hobdell v. Miller (1840), 2 Scott, N. JK. 163. 

1461. Omission to deal with claim on account 
stated.] — Where an action of assumpsit , the 
declaration in which contained a count upon a 
promissory note for £22 1 Is. 9 d. 4c a count upon an 
account stated for £30, was referred to arbn., Ac 
the arbitrator found that pltf. had good cause of 


action for, & was legally entitled to have, claim, & 
recover of 4: from deft., the sum of £22 11a. 9 d, t 
being the amount of the promissory note mentioned 
in the pleadings in the cause ; — Held : the award 
was bad, as it did not dispose of the issue upon the 
account stated. — Gisburne (Gisborne) v . Hart 
(1839), 5 M. 4c W. 50 ; 7 Dowl. 402 ; 8 L. J. Ex. 
197 ; 3 Jur. 536 ; 151 E. R. 23. 

Annotations : — Apld. Dresser v. Stun afield (1845). 14 M. & W. 

822. Refd. England v. Davison (1841), 6 Jur. 261 ; Brooks 

i\ Parsons (1843), 13 L. J. Q. B. 50 ; Roberts i\ Eberbardt 

(1857), 3 C. B. N. S. 482. 

1462. Omission to deal with claim for nuisance.] — 

An action of trespass w T as referred to an arbitrator, 
w r ho awarded that deft, should amend a water- 
course upon his ow n land, but omitted to decide 
upon a certain alleged nuisance : — Held : since the 
arbitrator had not decided upon all the matters 
referred to him, the whole aw r ard was bad, 4c the 
latter part could not be rejected as surplusage. — 
Pearce v. Grosse (1843), 2 L. T. O. 8. 170. 

1463. Omission to decide on matter referred — 
Partnership.] — A reference to arbn. between A. Ac 
the exors. of his deceased partner recited that A. 
averred that partnership dealings had subsisted 
between deceased 4c himself previous to 1837, that 
an agreement of partnership, to commence from 
Jan., 1837, was entered into, 4c that- differences 
had ensued respecting the settlement of accounts. 
All matters 4c accounts were subsequently referred. 
The arbitrator found that a partnership had 
existed from Dec., 1835, till the death of testatrix, 
4: that a balance was due to the estate : — Held : 
the award w T as neit her uncertain nor defective, in 
omitting to award specifically on the partnership 
mentioned under the agreement . — Re Warner 4c 
Farnell 4c Norris (1844), 2 Dow. 4c L. 148 ; 13 
L. J. Q. B. 370 ; 8 Jur... 1097. 

1464. Omission to decide whether partnership 
existed.] — One of the matters in difference between 
A. 4c B., at the time of a submission to arbn. by 
them, was whether the two parties had been in 
partnership together upon a day named, A: whether, 
if there had been a partnership between them, same 
had been put an end to. The arbitrator found by 
his award that no deed of partnership ever existed 
between the parties, 4c that, if any partnership 
ever existed, same was dissolved on a day subse- 
quent to that mentioned, 4c that nothing was due 
from A. to B. in respect of the profits or otherwise : 
— Held : the award was bad, because it did not 
decide the question as to a partnership having once 
existed. — B hear r. Hark a dine (1852). 7 Exch. 
269 ; 21 L. J. Ex. 127 ; 18 L. T. O. 8. 228, 261 ; 
155 E. R. 947. 

Annotation : — Mentd. Malvern l T . D. t\ v. Mulvern Link 

Gas Co. (1900), 83 L. T. 326, C. A. 

1465. Omission to award interest — Claim ad- 
mitted.] — A cause 4c all matters in difference 
between pltfs. 4c deft, were referred to arbn. 
Pltfs. admitted before the arbitrator that deft, 
was entitled to interest on a sum admitted to be 
due by one of pltfs. to deft., but this was not 
adjudicated upon by the award, which deft, sought 
to set aside, on the ground that it w r as not made 
upon all matters in difference. The ct. refused to 
set aside the award, but referred the matters back 
to the arbitrator so far as related to the non- 
allowance of interest. — Bennett 4c Harvey v. 
Bowness (1858), 32 L. T. O. 8. 108, 130. 

1466. Omission to award on one point — Settled & 
withdrawn.]— By an agreement of reference, the 
parties covenanted Ac agreed to abide by the aw ard 
of the arbitrator upon ail points in difference 
between them, 4c eleven points were specifically 
referred, but the parties at the reference effected a 
settlement as to one of the eleven points, 4c with- 
drew it from the arbitrator’s consideration : — 
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Held : the award was not bad, for want of finality, 
because it did not find in favour of either party 
oil that point, inasmuch as the conduct of the 
parties amounted to an admission that it was no 
longer a point in difference. — L awrence v . 
Bristol & North Somerset Ry. Co. (1867), 16 
L. T. 326. 


Sub-sect. 9. — Whether necessary to find on 
each Claim specifically. 

A . Where an Action only is referred and Costs are 

to abide Event . 

See, also , Sect. 20, post. 

1467. General rule — Distinguished from case 
where costs of reference only are to abide event.] — 

Where, in an order of reference, the costs of the 
cause are to abide the event of the award, the 
arbitrator is bound to find specifically upon each 
issue. But where the costs of the reference & 
award only are to abide the event, he is not bound 
so to find, unless required by the terms of the rule 
of reference. — Bourke v. Lloyd (1842), 10 J\i. & 
W. 550 ; 12 L. J. Ex. 4 ; 152 E. R. 580. 

A nnotations : — Expld. & Folld. Brooke v. Parsons? (1843), 13 
L. J. Q. IL 50. Apld. Brown tv Hudson (1814), 2 L. T. 

O. S. 334. Consd. Muir r. Parrott (1845), 4 L. T. (>. S. 
200; Stonehewer v. Farrar (1845), 0 Q, B. 730. Distd. 
Phillips iv Ilijwins (1851 ), 2 L. M. & I\ 355. Reid. Kilburn 
r. Kilburn (1845b 13 M. & W. 071 . 


1470. Even where clear how each issue 

found.] — Where an action involving several issues 
is referred to arbn., A the costs of the action are to 
abide the event, & the arbitrator omits to find on 
each issue, the ct. will set aside the award, not- 
withstanding it clearly appears, from the amount 
awarded to pltf., that the arbitrator has virtually 
negatived all deft.’s pleas. — B rown v. Hudson 
(1844), 2 L. T. O. 8. 334. 

In express terms.]— Arbitrators 
must always find on each issue separately. 

I sincerely hope that arbitrators will learn hence- 
forth to enter a verdict in express terms upon each 
issue (Lord Denman, O.J.). — Muir v . Parrott 
(1845), 4 L. T. O. 8. 200. 

1472 . — Clearly on face of award.] — An 

award in an action where several issues are joined, 
& the costs are to abide the event of the award, 
ought to contain a distinct finding on each issue. 
For want of such finding the award will be bad for 
uncertainty, unless ( semble per Lord Denman, 
C.J. ) it be clear, on the face of the award, that the- 
arbitrator has in effect found on every issue. — 
Stonehewer v. Farrar (1845), 6 Q.‘ B. 730 t 
1 New Pract. Cas. 151 ; 14 L. J. Q. B. 122 ; 0 Jur. 
203; 115 E. R. 275. 

Annotations : — Refd. Baker r. Ootterill (1849), 18 L. .T. Q. B 
345 ; lie Smith tv Reece, lie Reece r. Smith (1850), 14 Jur. 
483 ; Nicholls V. Jones (1851), (J Exch. 373. Mentd. 
Hobson tv Stewart (1847), Hi L. J. Q. B. 145 ; Johnson r. 
Latham (1851), 20 L. J. Q. R. 230 ; lie Tidswell (18(53), 3 
New Rep. 281. 


1468. Each issue must be found — Even 

though no request.] — If an action, in which there 
are several issues, is referred to arbn., A the costs 
are to abide the event, the arbitrator must decide 
as to each issue, though not requested so to do, 
even in a case where there is but one special count 
in the declaration, the award found that pltf. 
had no cause of action, so that several of the 
issues become immaterial. In such a case, how- 
ever, the ct. will not set aside the award, but will 
discharge a rule for that purpose oil deft, con- 
senting that the costs of the immaterial issues 
should he taxed for pltf. — England v. Davison 
(1841), 9 Dowl. 1052 ; 0 Jur. 261. 

Annotations : — Distd. Cooper r. Langdon (1811), 9 M. & W. 
(50 ; Maloney v. Stock ley (1842). 12 L. J. (’. P. 02. Folld. 
Bourke v. Lloyd (1842), 10 M. & \V. 550; Brooks tv 
1 ’arsons (1813). 13 L. J. Q. B. 50. Mentd. lie Lloyd & 
Spittle, lie Addison & Spittle (1848), 18 L. J. Q. B. 151 ; 
lie Smith iv Recce, lie Reece iv Smith (1850), 14 Jur. 483. 

1469. Power to enter verdict.] — In an 

action of debt, which was referred, deft, had 
pleaded, except; as to 19s. 4 d. paid into ct., distinct 
pleas of nunqnam indebitatus , payment k> set-off 
to the whole declaration. The costs of the cause 
were to abide the event of the award, A the arbi- 
trator was empowered to direct a verdict to be 
entered for such sum as he should find to be due. 
The arbitrator having directed a verdict for 
£14 16s. 8d. debt, A Is. damages, to be entered for 
pltf., without finding each of t he issues ; — Held : 
the award was bad. — Brooks v. Parsons (1843), 
1 Dow. & L. 691 ; 13 L. J. Q. B. 50 ; 2 L. T. O. 8. 
126 ; 8 Jur. 81. 


Atinotalions ; — Distd. Smith tv Ilccce (1850), 14 Jur. 483. 
Overd. Humphreys iv Pearce (1852), 7 Exch. 690. Brooks 
v. Parsons may now be considered as overruled by no less 
than throe cases; there is Wilcox v. Wilcox (1849), 4 
Exch. 501, in this ct., which adopts the principle of the 
decision in Hobson v. Stewart (1847), 4 Dowl. & L. 589 • 

5 t ^ e / fe the case of Phillips v. Higgins (1851), 2 L. M. & 

P. 355 (Martin, B.). Refd. Stonehewer tv Farrar (1845), 

6 Q. B. 730. 


1473. Unless each issue clear by 

necessary inference.]— Where several issues are 
referred to an arbitrator, the arbitrator need not 
in terms adjudicate on each issue ; it is sufficient 
if lie so express himself that it is plain how he- 
means the decision to be ; but if lie does not, either 
specifically or by necessary implication, adjudicate 
on each issue, the award is bad. — Hunt tv Hunt 
(1830), 5 Dowl. 442 ; Will. Woll. & Dav. 62 ; 
1 Jur. 135. 

Annotations: — Consd. Rennie tv Mills (1839), 7 Scott, 276. 
Refd. Fenton v. Dines (1810). 4 Jur. 554 ; Arthur tv Owen 
(1841), 5 Jur. 340 ; Re Smith tv Reece, lie Recce tv Smith 
(1850), 14 Jur. 483. 

1474. .] — -Where* matters in differ- 

ence in a cause inyolving several issues are re- 
ferred to arbn., the costs of the cause to abide 
the event, the award is good, notwithstanding 
there is no specific finding on each issue, if 
it appear by necessary intendment that the arbi- 
trator has disposed of all the issues. — Humphreys 
(Humphrey) v. Pearce (1852), 7 Exch. 696 ; 22 
L. J. Ex. 120: 155 E.R. 1128. 

Annotations : Nicholson tv Sykes (1854), 2 C. L. R. 

992 ; Ilcllaby r Brown, Brown tv Hellaby (1857), 1 H. & 
N. 729. 

1475. Several pleas — Award of verdict for 

defendant on all issues insufficient.] — Debt for 
money had & received, & upon an account 
stated. Pleas, nunqnam indebitatus , payment & 
set-off : — Held : an award that a verdict be entered 
for deft, on all the issues was insufficient , as not 
deciding the set-off. — Maloney v. Stock ley 
(1842), 4 Man. A G. 647 ; 12 L. J. C. P. 92 ; 134 
E. R. 266. 

Annotation: — Mentd. Brook* c. Parson* (1843), 13 L. J- 

Q. B. 50. 

1476. No further proceedings in cause — Specific 
findings on certain issues only.]— A cause (the 
declaration in which contained eight counts) & 
all matters in difference between pltf. & deft, were 


PART IV. SECT. 8, SUB-SECT. 9.— A. 

1468 i. General rule — Each issue must 
be found .1 — Where a cause with several 
issues joined is referred, with costs to 
abide the event, & the arbitrators award , 


a certain sum to pltf., without saying 
anything about the issues, which are not 
necessarily from their nature deter- 
mined by the award in favour of pltf., 
the award is bad. — Bernard v. Stra- 
chan (1846), 2 U. C.5R. 128.— -CAN. 


1 476 i. A ll proceedings in cause to cease , 
etc. 1 — AH differences in a suit wore 
referred, costs of the suit, reference, & 
award to abide the event of the award. 
The arbitrators, reciting in their award 
that they had heard the proofs concern- 
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Beet. 8. — ^Requisites of valid award: Sub-sect. 9, 
A. & • B.] 

referred, the costs of the cause, & of the reference 
A award relating thereto, to abide the event. The 
arbitrators found that pltf. had good cause of 
action in respect of the matters charged in five of 
the counts, & awarded £5 damages, <Ss directed 
that no further proceedings should be had in the 
cause, but made no specific award as to the three 
remaining counts : — Held : the award was not 
final, there being no determination as to the three 
last- mentioned counts, &, consequently, no legal 
event as to them to authorise the taxation of costs 
thereon. — N orris v. Daniel (1834), 10 Bing. 507 ; 
2 Dowl. 798 : 4 Moo. & 8. 383 ; 3 L. J. C. P. 100 ; 
131 E. R. 991. 

Annotations : — Distd. Harding r. Forshaw (1836), 1 M. & W, 
415. Apld. Hunt v. Hunt (1836), 5 Dowl. 442. Distd. 
Bennie r. Mills (1839), 8 L. J. C. P. 148. Reid. Eardley v . 
Steer (1835), 2 Or. M. & B. 327. Mentd. Farley v. Briant 
(1835), 3 Ad. & El. 839. 

1477. Issues & Justifications Ignored.]-- Trespass. 
Pleas, general issue & sundry justifications. The 
cause was referred to an arbitrator, costs to abide 
event, & the arbitrator awarded for defts. on 
the general issue, & disposed of the rights contested 
in the pleas of justification, but did not- in his 
award decide on or notice the issues upon those 
justifications. The ct. refused to set aside the 
award. — Dibben r. Anglesey (Marquess), 
Anglesey (Marquess) v. Dibben, Anglesea 
(Marquess) v. Peyton (1834), 10 Bing. 508 ; 2 
O. & M. 722 ; 4 Tyr. 920 ; 4L. J. Ex. 278 ; 131 
E. R. 1015. 

Annotations Expld. Eardley t\ Steer (1835), 5 Tyr. 1071 ; 
Hunt r. Hunt (1836), 5 Dowl. 442. Folld. Clarke v. Owen 
(1836), 2 Har. W. 324. Expld. Entpson v. Fairfax & 
Weaver (1838), 8 Ad. & El. 296. Dbtd. Gisborne r. Hart 
(1839), 5 M. & W. 50 ; England v. Davison (1841), 9 Dowl. 
1052. Mentd. Farley r. Briant (1835), 3 Ad. & El. 839 ; 
Duckworth r. Harrison (1838), 4 M. & W. 432 ; Bourko v. 
Lloyd (1842). 10 M. & W. 550. 

1478. Award on plea covering whole cause of 

action.]— -If, upon a reference of a cause to arbn., 
the costs to abide the event, there is a finding in 
favour of deft, upon a plea which covei's t he whole 
cause of action, it is no objection t o the award that 
on other issues the arbitrator lias found for pltf., 
without damages. — S avage v. Asiiwin (1838), 
4 M. & AY. 530 ; 8 L. J. Ex. 43 ; 150 E. R. 1539. 

1479. .V— -In an action, in which two issues 

were raised, each of which went to the whole 
cause of action, all matters in difference were 
referred, the costs of the cause to abide the event. 
The arbitrators awarded generally that the action 
should be no further prosecuted, & that a sum 
should be paid by deft, to pltf. : — Held : the award 
sufficiently ascertained the event, A was final. — 
Hobson r. Stewart (1847), 4 Dow. & L. 589; 
2 New Pract. Oas. 04 ; 1 Saund. & C. 288 ; 10 
L. J. Q. B. 145 ; 1 Bail. Ct. Rep. 288. 

Annotations : — Folld. Wilcox v. Wilcox (1849), 4 Exch. 500. 
Refd. Humphreys t>. Pearce (1852), 7 Exch. 696. 

1480. Party to pay sum In full of all demands in 
actions — Actions referred before plea.] — Two 

causes, brought by same pltf. against same deft., 
in one of which a declaration had been delivered, 
in the other a wiit only had been issued, were 
referred to arbn., the costs of the causes, reference 
& award, to abide the event. The arbitrator, after 
stating that he made his award concerning the 
premises, adjudged & determined that all further 
proceedings should cease, & that deft, should pay 
to pltf. a certain sum in full of all demands in the 
said causes : — Held : the award was good, & was 


final in favour of pltf. in both causes of action. — 
Wynne v. Edwards (1844), 12 M. & W. 708 ; 1 
Dow. & L. 976 ; 13 L. J. Ex. 222 ; 8 L. T. O. S. 38 ; 
152 E. R. 1383. 

Annotations .—Reid. He Smith v. Reece, He Reece v. Smith 

£1850), 14 Jur. 483 ; Creswick v , Harrison (1850), 10 C. B. 

1481. General verdict insufficient.] — Where a 
cause is referred to an arbitrator to certify for 
whom, & for what amount, if any, the verdict shall 
bo entered, he may not enter a general verdict, but 
must enter it on the several issues, according to 
the evidence before him. — Woof v . Hooper (1838), 
4 Bing. N. C. 449 ; 1 Am. 199 ; 6 Scott, 281 ; 132 
E. R. 860 ; sub nom . Woolfe v . Cooper, 6 Dowl. 
617. 

Annotation : — Expld. & Distd. Williams v. Moulsdalo (1840) 

7 M. & W. 134. 

1482. Finding sufficient to entitle plaintiff to hold 

costs on all issues.] — Pltf. declared upon a special 
contract made by S., as agent for deft., for the sale 
of a large quantity of sleepers, assigning for 
breaches, (1) certain sleepers were delivered to 
& received by deft., but not paid for ; (2) a certain 
other quantity was shipped & conveyed to 
London for deft., but he refused acceptance ; 
(3) deft, declined to accept the residue. There 
was also a count for goods sold & delivered. 
Deft, pleaded, (1) as to all but £39 7s. lid. in the 
last count, non assumpsit , paying that sum into ct.., 
which pltf. accepted in satisfaction of his demand 
upon that count; (2) to the special count, that S. 
was not bis agent; (3) to the same count, that pltf. 
did not deliver, nor did he accept, the sleepers 
that were the subject of the first breach; (4) that 
pltf. did not offer to deliver the residue. The 
cause was referred, the costs to abide the event 
of the award. The arbitrator found (1) at the 
time of the commencement of the action, deft, was 
liable to pay pltf. £75, which sum he directed him 
to pay, minus the sum paid into ct. ; (2) the sleepers 
shipped were* the property of pltf. & at his disposal : 
— field: this was a sufficient finding upon both 
counts to entitle pltf. to the costs of all the issues.- - 
Rennie v. Mills (1839), 5 Bing. N. (\ 249 ; 7 
Dowl. 295 1 Am. 534 ; 7 Scott , 276 ; 8 L. J . 

C. I\ 148 132 E. R. 1101. 

Annotation: Expld. Gisborne r. Hart (1839), 8 L. ,T. Ex. 

197. 

1483. Plaintiff had good cause of action — All pleas 
if true complete answer to count.] — To one count- 
in a declaration there were five pleas, each of which, 
if true, was a complete answer to the count, & the 
cause was referred to arbn., the costs of the action 
& of the award to abide the event of the award. 
The arbitrator having found that pltf. had a good 
cause of action on that count :~~~Qu . ; whether 
such a finding did not, in fact, amount to a distinct 
finding upon each of the issues. — Williamson v. 
Lock (1845), 14 L. J. Q. B. 93 ; 9 Jur. 349. 

1484. Plea of non assumpsit on each of several 

counts.] — To a declaration consisting of three 
indebitatus counts, there were pleas of non assump- 
sit , tender, set-off & payment, upon which issues 
were joined. The cause having been referred 
at Nisi Frias , the costs of the cause to abide 
the event of the award, the arbitrator found on 
the first, third, <fc last issues for pltf., & on the 
second issue for deft . ; — Held : this was a sufficient 
finding, & it was not necessary that there should 
be distinct findings on the issues raised by the plea 
of non assumpsit upon each separate count of the 
declaration. — A dam v . Roe (Rowe) (1846), 1 


ing the premises, awarded thereupon should pay to pltf. £33 12s. id., in full the cause, & a reasonable Inference of a 
concerning same that all proceedings of all demands in the cause : — Held : finding on each issue. — Mullen v. 
iu the cause should cease, & that deft there was a sufficient determination in Martin (1853), 1 P. R. 191. — CAN* 
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Saund. & C. 81 ; 15 L. J. Q. B. 223 ; 7 L. T. O. S. 
98 ; 10 Jur. 665. 

. 1485. Action referred before plea.]— A. com- 
menced a special action on the case against B., & 
delivered hxs declaration, which consisted of two 
counts. Before plea pleaded all matters in 
difference between the parties to the cause were 
referred, by a judge’s order, to the award of an 
arbitrator, the costs of the cause to abide the event 
of the award, & the costs of the reference & award 
to be in the discretion of the arbitrator. The 
award, which did not purport to have been made 
“ of & concerning the premises,” merely directed 
that B. should pay to A. the sum of £167 6s. 2d., 
without saying upon what account : — - Held : the 
award was bad, for uncertainty, as it did not show 
in respect of what matters in difference the money 
was to be paid, <fc did not contain any finding upon 
which the master could tax the costs. — Crosbie 
(Crosby") v. Holmes (1846), 3 Dow. & L. 566 ; 
1 Saund. & 0. 20 ; 15 L. J. Q. B. 125 ; 6 L. T. O. S. 
352 ; 16 Jur. 139. 

Annotation Retd. Bradley v. Phelps (1851), 6 Exch. 897. 

1486. “ That final judgment be signed for defend- 
ants In this cause ” — Uncertain that issues had been 
joined.] — A judge’s order, made by consent of the 
parties, in a cause in which it was not clear that 
issues had been joined, authorised “ final judg- 
ment, or judgment as in case of nonsuit, to be 
signed by pltf. or defts. as the case may be, or in 
such manner, upon such terms, as may be decided 
by the award or certificate of the arbitrator.” The 
ct. refused to set aside a certificate of the arbi- 
trator “ that, final judgment should be signed for 
defts. in this cause,” as being uncertain & not 
specifically disposing of the issues . — Re Smith & 
Reece. Rc Reece A Smith (1849), 6 Dow. & L. 
520; 14 Jur. 483. 

1487. Plaintiff had good cause of action as stated 
in declaration.] -An action of assumpsit was 
referred , the costs to abide the event of the award. 
The declaration contained two counts. There 
wen* several pleas to the first count, one of which 
set up that a new agreement was substituted for 
the agreement in the declaration. There were 
also pleas to the second count. The award was 
that “ pltf. had a good cause* of action against 
deft., as stated in the declaration,” & then assessed 
damages to pltf. : — Held : the award sufficiently 
decided all the issues in favour of pltf. — Phillips 
r. Higgins (1851 ), 2 L. M. & P. 355 ; 20 L. J. Q. B. 
357. 

Annotation : — Apld. Humphreys r, Pearce (1852), 7 Exch. 

(196. 

1488. One award for two actions referred.] — An 

action brought by A. against B., & a cross- action 
by B. against A., were referred by separate orders 
of reference, under C. L. P. Act, 1854, s. 3. The 
action by B. against A. contained counts for not 
using a farm in a tenant-like manner, <fc for goods 
sold ; & deft, pleaded, to the first count, a denial 
of the tenancy upon the terms alleged & perform- 
ance of the agreement, &, to the last- count, never 
indebted, payment & set-off. The arbitrator made 
his award on one piece of paper, awarding for pltf. 
in the first action, that, in the second action, 
there was nothing due or payable from deft, to 
pltf. ; & he ordered that the costs of the award 
should be paid by B. The ct. remitted the award 
to the arbitrator, that he might make two awards 
&find the issues specifically. — Hellaby v . Brown, 


Brown v. Hellaby (1857), 1 H. & N. 729 ; 156 
E. It. 1394, 

1489. Defendant not Indebted to plaintiff — General 
verdict for defendant — Directions as to costs of 
reference.] — A cause in which deft, had pleaded 
never indebted, Stat. Limitations, payment, set- 
off & accord & satisfaction, was referred to a county 
ct. judge, under C. L. P. Act, 1854, the costs of 
the cause to abide the event of the cause, & the 
costs of the reference to be in the discretion of the 
arbitrator. The county ct. judge having certified 
“ that deft, was not at the time of the commence- 
ment of the action indebted to pltf.,” & having 
found a general verdict for deft., & directed that 
pltf. should pay the costs of the reference, the ct. 
sent the certificate back to be amended by stating 
the manner in which the several issues were found. 
— Holland v. Judd (1858), 3 C. B. N. S. 826 ; 
30 L. T. O. S. 275 ; 6 W. R. 248 ; 140 E. R. 968. 


B. Where an Action and other Matters are referred 
and Costs of Action arc to abide Event . 

See, also , Sect. 20, post. 

1490. General rule.] — Where, in an agreement to 
refer an action & all matters in difference, the 
parties agreed to abide by the award “ of <fe con- 
cerning the action, & of & concerning the other 
matters in difference,” the costs of the action to 
abide the event : — Held : the arbitrator ought, to 
have made an award concerning the action &; the 
other matters separately, <fc, the award having 
been made generally, the ct. would refuse to enforce 
it by attachment. — Rule v. Bryde (1847), 1 Exch. 
151 ; 16 L. J. Ex. 256 ; 9 L. T. O. S. 249 ; 154 
E. R. 63. 

1491. Distinguished from case where matters in 
difference in cause are referred.] — Semble : the 
principle that, where matters in difference in a 
cause involving several issues are referred to arbn., 
the costs of the cause to abide the event, the award 
is good, notwithstanding there is no specific finding 
on each issue, if it appear by necessary intendment 
that the arbitrator has disposed of all the issues, 
does not apply where the reference is of the cause 
& also of matters in difference. — Humphreys 
(Humphrey) v . Pearce (1852), 7 Exch. 696 ; 22 
L. J. Ex. 120 ; 155'E. R. 1128. 

Annotations : — Expld. Nicholson v. Sykes (1851), 9 Exch, 

357 ; Hellttby r. Brown, Brown v. Hellaby (1857), 1 

H. & N. 729. 

1492. Award falling to show who ought to pay 

costs.] — A replevin suit, & all matters in difference 
touching the distress, were referred to arbn., the 
costs of the suit to abide the event. The arbi- 
trator awarded that the rent was £14, & that £6 
were due for the rent at the time of the distress, 
that pltf. in replevin should pay deft. £6, & that the 
action should be no further prosecuted. It did 
not appear for what rent deft, had avowed : — • 
Held : the award did not show who ought to pay 
the costs, which were to abide the event of the 
suit, & it was not final. — Re Leeming & Fearnley 
(1833), 5 B. & Ad. 403 ; 2 Nev. & M. K. B. 232 ; 
110 E. R. 839. 


Annotations Distd. Eardloy v. Steer (1835), 2 Or. M. & R. 
327 : Yates v. Knight (1835), 2 Scott, 470. Expld. Harding 
t\ Forshaw (1836), 1 M. & W. 415. Apld. Hunt r. Hunt 
(1836), 5 Dowl. 442. Folld. Tie Lloyd & Spittle. Rc Addison 
& Spittle (1849), 18 L. J. Q. B. 151 ; Re Smith v. Reece, 
Re Reece r. Smith (1850), 14 Jur. 483. Apld. Re Marsack 
& Wobber (1860), 2 E. & E. 637. Reid. England v. Davison 
(1841), 9 Dowl. 1052. 
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1492 i. Award failing to show who ought 
to pay cost#.] — A reference was not only 
of a cause, but of all matters in difference 
between the parties, costs of the cause 
to abide the event. The award was in 


the following terms : “ After a careful 
investigation of the particulars relating 
to the above case I find to bo justly duo 
to pltf. the sum of £28 18a. 6 d. t which is 
accordingly directed to be paid :-~- 
Hetd : a bad award, on the ground that, 


assuming it decided all matters referred, 
the sum found due might not be due in 
the cause, & consequently the question of 
costs was left undecided. — Matthews 
v . M'Phek (1845), Res. & Eq. Jud. 21. — 
AUS. 
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Arbitration. 


Sect 8. Requisites of valid award: Subject 9, 

jg. & C.) 

1498. Award of balanoe — & that action should 
cease.] — The submission was of a cause A all 
matters in difference between the parties, the costs 
of the action, of the reference A award, to abide 
the event. The arbitrators awarded that the 
action should cease A be no further prosecuted, A 
that, on the balance of accounts, a sum of money 
was due from pltf. to deft., which the former was 
directed to pay : — Held : the award was suffici- 
ently final. — E ardley v . Steer (1835), 2 Cr. M. A 
R. 327 : 4 Dowl. 423 ; 5 Tyr. 1071 ; 4 L. J. Ex. 
293 ; 150 E. R. 141. 

Annotations : — Consd. Allen t\ Lowe, Lowe v. Allen (1843), 

4 Q. B. 66. Mentd. Re Smith t\ Reece, Re Reece v. Smith 

(1850), 14 Jut. 483. 

1494 , & that plaintiff entitled to Judg- 

ment.] — Pltf. declared in assumpsit , A the damages 
laid in the declaration amounted to £700 ; deft, 
pleaded several pleas, A, before issue joined, the 
cause & all matters in difference were referred, by 
submission, to arbn., the costs of the cause to abide 
the event of the suit. The arbitrator awarded: 
“ I do award that pltf. is entitled to judgment on 
the whole declaration in the cause, A that judg- 
ment be entered up accordingly for him ; A I 
do award that deft, shall pay to pltf., etc., the sum 
of £5 2s. (id., which I find to be due A owing to 
pltf. on the balance of all accounts A transactions 
between them ” : — Held : the award was bad, for 
uncertainty, for not awarding to what amount 
pltf. was entitled to recover in respect of the action, 
so that it might he ascertained whether the costs 
should he taxed on the higher or lower scale. — 
Lund v. Hudson (1843), 1 Dow. k L. 230 ; 7 Jur. 
992. 

Annotation : — Refd. Nicholson r. Sjkes (1854), 9 Exch. 357. 

1495 . & directing as to costs.] — Deft. 

having pleaded, to an action of assumjisit, non 
assumpsit , payment, k set-off. A issues having been 
joined tliereon, the cause A all matters in difference 
were referred to arbn. by a judge’s order, which 
directed the costs of the cause to abide the event , ! 
A the costs of the reference A award to he in the j 
discretion of the arbitrator. The award was that 
pltf. should pay to deft. “ the sum of £10 JOs. 2d., j 
being the balance which I find to he due from 

ltf. to deft.,” A that each party should pay j 
is own costs of the reference. A a moiety of the ' 
costs of the award : — Held : the award was had, . 
on the ground of uncertainty as to the finding of 
the issues, A there being no adjudication at all 
upon the cause. — Pearson v. Arcjibold (1843), ' 
11 M. A W. 477 ; 2 Dowl. N. S. 1018; 12 L. ,1. 
Ex. 308 ; 1 L. T. O. 8. 148; 7 Jur. 447 ; 1 52 1 
E. R. 893. 

Annotation:- Distd. Phillips r. Higgins (1851), 2 L. M. A 1\ 
355. 

1496. & that all of same was recoverable 

in action.] — An action for goods sold, etc., A all 
matters in difference were referred, the costs of the? 
cause to abide the event, A the arbitrator ordered 
k determined that there was due from deft, to 
pltf., op balancing the accounts between them, k 
after giving credit for all sums of money paid by 
deft, to pltf., A every item of set-off, the sum of 
£228 8s., clear balance, A the whole thereof was 
recoverable in the action, A the arbitrator ordered 
the payment of that sum A the costs of the refer- 
ence A award. Deft., in an action for non- 


performance of the award, pleaded (inter alia) that 
file award was not final : — Held : the award 
sufficiently disposed of the issues in the cause. — 
Armitage v. Coates (1849), 4 Exch. 641 ; 19 
L. J, Ex, 95 ; 14 L, T. O. S. 250 ; 154 E. R. 1371. 

1497. Award of gross sum.] — In assumpsit , the 
declaration contained counts for goods sold, money 
paid, had A received, A on an account stated, to 
which deft, pleaded non assumpsit , payment A 
a set-off. After issue joined, the cause A all 
matters in difference between the parties were 
referred to arbitrators, the costs of the action to 
abide the event of their award. The arbitrators 
awarded that deft, was indebted to pltf. in the sum 
of £08 lie. 5 d., A that final judgment should be 
entered for pltf, for that sum, besides his costs of 
suit , to be taxed by the master, A that the sum of 
£08 lie. 5d., with such costs as aforesaid, should 
be paid by deft, to pltf. : — Held : the award was 
bad, as it did not necessarily determine the issues 
raised on each of the counts in the declaration by 
the plea of non assimtysit* hut only that deft, w as 
liable on some one or more counts, not on all. — 
Kilburn r. Kilburn (1845), 13 M. A W. 071 ; 
2 Dow. A L. 033 ; 1 New Pract. Cas. 220 : 14 
L. J. Ex. 100 ; 4 L. T. O. 8. 375 ; 153 E. R. 281. 

Annotations : — Distd. Adam v. Roe (1846), 1 Sarnid. & C. 81. 
Consd. Clements v. Fuller (1847), 11 Jur. 242. Distd. 
Baker v. Cotterill (1849), 18 L. J. Q. B. 345 ; Clarke r. 
Pickering (1S49), 14 L. T. O. 8. 130. Consd. Wilcox v. 
Wilcox (1819), 4 Exch. 500. Distd. Re Smith v. Reece, 
Re Reece r. Smith (1850), 14 Jur. 483 ; Humphreys 
r. Pearce (1852), 7 Exch. 696. Mentd. Nicholson r. Syko* 
(1854), 9 Exch. 357. 

1498. .] — Where a cause A all matters in 

difference were referred to arbn., the costs of the 
cause to abide the event of tin? award, A the award 
found a specific sum to ho due “ in respect of all 
the matters in difference so referred,” etc. : — Held : 
a sufficiently certain finding, although the declara- 
tion contained several indebitatus counts, to all 
of which deft, had pleaded von assumpsit k 
pavment. — Baker r. Oottertll (1819), 7 Dow. A 
L. 20 ; 18 L. J. Q. B. 345 ; 11 Jur. 1120. 

Annotation : — Folld. Bowen r. Bowen (1862), 31 L. J. Q. B. 

193. 

1499* .] — Covenant on a intge. deed. Pleas, 

non cst factum A payment. After issue, the cause 
A all matters in difference were referred to arbn., 
(he costs of the cause, of the reference A award, 

A all other costs, to abide the event. The arbi- 
trator awarded of A concerning the matters 
referred, “ that on a settlement of all matters in 
difference, accounts, claims A demands between 
the parties, up to the date hereof, there is due from 
deft, to pltf. £300 15s. 9 d.,” A he ordered same to 
be forthwith paid : — Held : the award was good 
on the face of it, as the arbitrator had awarded 
upon every matter in difference. — B radley ?\ 
Phelps (1851), 6 Exch. 897 ; 21 L. J. Ex. 310 ; 
155 E. R. 810. 

1500. .] — Pltfs. entered into four separate? 

written contracts with defts. for the completion 
of four separate portions of defts.’ railway, A 
subsequently into three verbal contracts for the 
making of three extensions of the line. In pltfs.’ 
bill of charges, the several portions were kept 
distinct- A charged for separately. Defts. not 
paying the full amount claimed, pltfs. brought an 
action of debt against them, which, before plea, was 
referred to arbn. with all matters in difference 
relating to the railway works, the costs of the 
cause, reference, A award t^ abide the event of the 


1497 i. Award of gross sum. ] — All 
matters in difference in a cause, & on a 
building agreement, were referred, 
costs of the cause & of the reference to 
abide the event. The award, after dis- 
posing of the different issues, 


damages on “ account of the non- 
performance of the promises In the 
declaration, & on account of the matters 
in difference on the building agreement, 
over & above pltf.’s costs & charges, to 
the sum of £52 16s. 7 id." : — Held : 


it was unnecessary to determine what 
damages deft, was entitled to on the 
building agreement, or the amount of 
extra work. — Jones r . Reid (1853) 1 
P. R. 247.— CAN. 
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award. Before the arbitrator, the case was 
opened separately & proved separately in respect 
or the claim under each contract. Pltfs. made 
further claims for damage done to an engine by 
defts., & for their not delivering certain waggons. 
The arbitrator awarded that pltfs. had good cause 
of action, A that, in respect of such cause of action 
& the other matters in difference, defts. should 
pay to pltfs. a specified sum. It was objected that 
the award was bad A uncertain, as it did not find 
separately in respect of the claims under the 
separate contracts, the costs as to each contract 
being, as was contended, to abide the event of the 
award on each : — Held : the award was sufficient, 
A it was not necessary for the arbitrator to award 
specifically as to each contract. — Crawshaw v. 
York & North Midland By. Co. (1852), Bail. Ct. 
Cas. 45 ; 21 L. J. Q. B. 274 ; 16 Jur. 008. 

1501. Verdict directed for one entire sum.] — Where 
a cause A all matters in difference are referred to 
an arbitrator, the costs of the cause to abide the 
event, A by his award he merely directs a verdict 
to be entered in favour of pltf. for one entire sum, 
the award is not final, A is bad. — Gyde v. 
Boucher (1836), 5 I)owl. 127 ; 2 Har. & W. 127. 


Annotations : — Dbtd. Oreswiek i\ Harrison (1850), 10 O. B. 
*141. With tho single exception of that case {Gy da v. 
Houcher ), tho whole current of authorities is opposed to the 
objection (Jervis, O..T.) ; He Beaufort & .Swansea Harbour 
Trustees (1800), 8 C. B. N. S. 146. Gy tie v. Hour her is not 
now considered to be law (Williams, J.). Retd. Day v. 
Bounin (1806), 3 Bin*?. N. C. 210. 


1502. Action referred before plea.] -After writ 
issued, A before any pleadings, the cause A all 
matters in difference were referred, flu* costs of the 
cause to abide the event, the costs of the reference 
A: award to he in the discretion of the arbitrator. 
The award directed that all further proceedings 
in the cause should cease, that* deft, should pay to 
pltfs. £190 in satisfaction A: discharge of all claims 
A : demands in the cause A: matters in difference, 
A then disposed of the costs of the reference A 
award : -Held : the award was sufficiently final A 
certain, for it was to he inferred that something 
was due to pltfs. in the cause. A: the amount was 
immaterial, as the rule as to costs upon the lower 
scale did not apply to awards. — Nicholson v. 
Sykes (1X51), 9 Kxch. 357 : 23 L. J. Ex. 193: 
2 C. Li. B. 992 : 156 K. B. 152. 


C. Where an Action or an Action and other Matters 
arc referred and no Provision that Costs of 
Action arc to abide Event. 

See , uNo, Sect. 20, post. 

1503. General rule. J — -An arbit rator is not bound 
to do more* than find on the whole for one party. — 
Clements r. Fuller (1S47), 11 Jur. 242. 


1504. Clause agreeing to dispense with specific 
findings valid.] — where a cause in which several 
issues are joined is referred, a clause may be intro- 
duced into the order that it shall be sufficient for 
the arbitrator to award in favour of pltf* or deft, 
generally, unless either party request him to find 
some particular issue. — M organ v. Thomas (1845), 
9 Jur. 92. 

1505. Actions consolidated — Individual liability of 
each defendant not found.] — Where several under- 
writers to a policy had entered into a consolidation 
rule, by which they undertook to abide the event 
of the verdict, A the cause was referred by consent 
before trial, A the arbitrator awarded the aggregate 
sum due to the assured from the underwriters at 
large, the ct. would not order it to be referred back 
to the arbitrator to insert the amount of the sum 
due A payable from each underwriter individually 
without the consent of such underwriters. — • 
Kynaston v. Liddell (1823), 8 Moore, O. P. 223. 

1506. Necessity for demanding specific findings. — 

A cause was referred to arbn. by agreement, A the 
costs of the reference were to abide the event of 
the award, but there was no provision as to the 
costs of the action. There were issues in the cause 
upon pleas of the general issue A set-off. The 
arbitrator found that pltf. was “ not entitled to 
recover, A that he had not any cause of action ” : — • 
Held : (l) the agreement of reference meant that 
the costs of the reference should abide the general 
event of the award, A not the event as to the 
particular issues. A, if either party required a 
distinct finding upon those issues, it should have 
been so stated to the arbitrator ; (2) the award 
was final. — Duckworth v. Harrison (1838), 4 
M. A W. 432 ; 7 Dowl. 71 : 1 Horn A H. 349 ; 
X L. J. Ex. 41 ; 2 Jur. 1090; 150 E. B. 1 4 9s ; 

subsequent proceedings (1X39), 5 M. A W. 427. 

Annotations: — Distd. England v. Davison (1841), 9 Dowl. 

1052: Maloney v. Stockloy (1842), 12 L. J. C. P. 92. 

Expld. Bourkc v. Lloyd (1842), 10 M. & W. 550. Distd. 

Dresser v. Stansttehl (1845), 14 M. A W. 822. Refd. 

Uisburne v. Hart (1839), 3 Jur. 536. 


1507. “ Damages on all the issues.’’] — An 

arbitrator, to whom a cause had been referred, 
found all t le issues, one of which was an issue on 
a set-off, in favour of pltf., A assessed “ damages 
on all the issues ” \-r-Ileld : no ground for setting 
aside the award .--H obdell v. Miller (1840), 0 
Bing. N. C. 292 : 2 Scott , N. B. 103 : 133 E. B. 


115. 


A n notations ; — Mentd. Little r. Newton (1840), 1 Man. & G. 
976 ; Jones v. Ives (1850), 10 C. B. 429 ; Hare v. Floay 
(1851), 11 O. B. 472 ; O’Toole v. Pott (1857), 7 E. A B. 
102 . 

1508. Several demands Included In one issue.] 

A declaration in assumpsit contained a count in 
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1503 i. General rule .] — Upon a general 
reference to arbitrators of all matters in 
dispute between two parties : — Held : 
not necessary that the award should 
distinguish between the matters in dis- 
pute in the cause, upon which the 
reference was made, & general matters 
between the parties referring. — L und r. 
SMITH (186 J), 10 U. P. 443,—CAN. 

1503 ii. . | - The ct. set aside an 

award whore the arbitrators found a bulk 
sum instead of finding on the particular 
counts. — B yrne v. Byrne (1873), 7 
I. L. T. Jo. 568.— IR. 

1503 iii. .1 — “ All matters in differ- 

ence in the suit, including all dealings & 
transactions between tho parties,” 
having been referred to arbn., the 
arbitrators should ascertain upon what 
points the parties are at issue, & upon 
each of these points come to a finding. — 
Luchmke Narain v. PYiiK (1870), 2 
N. W. 150.— IND. 


a. Award jmttiny end to action .] — 
Where the reference was of all matters 
in difference A actions between the 
parties, costs of the reference A award 
& of the actions to be in the discretion 
of the arbitrators, & power was given 
to the arbitrators to order A determine 
what they should think fit to be done 
by cither of the parties respecting 
tiie matters referred, »Sr, the referees 
ordered, among other tilings, thut a 
certain sum should be paid A accepted 
” in full satisfaction A discharge of all 
the actions it matters in difference,” 
also directing that no further proceedings 
should be taken in the suits :—IIeld ; 
good, for it put an end to the actions, 
so that it, was unnecessary to award 
upon the several issues, or find specifi- 
cally upon the subject of costs. — He 
Brown & Overholt (1855), 2 P. R. 9.— 
CAN. 

b. Arbitrators having power to 

assess costs.] — A. brought an action 
against B. for damages. The suit & all 


matters in difference were referred, 
tho costs of the action A of arbn. to be 
assessed & allowed by the arbitrators 
for the party in whose favour they 
should award. The arbitrators directed 
that A. should pay B. a certain sum as 
costs of tho action A of the arbn., 
which, when paid, should be a final end 
of all matters in difference : — Held : 
the arbitrators having power to assess 
the costs, it was not. necessary for them 
to award specifically upon the several 
issues raised by the pleas . — He Oulton 
A Allen (1885), 25 N. B. R. 19. — 
CAN. 

c. Separate awards should be made.] 
— Arbitrators should give separate 
awards in a case referred to thorn by tho 
judge, A on other matters referred to 
them by the parties, instead of mixing 
them all up & giving a general award. — 
Rogiioo Nun dun Lall Sahoo v. 
Bunwaree Lall Sahoo (1865), 3 

W. R. 27.— IND. 
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Arbitration. 


Sect 8. — Requisites of valid aivard: Sub-sect 9, 

the sum of £200 for horse keep, & work & labour, 
& another count in the like sum upon an account 
stated. Deft, pleaded as to all except £150 non 
assumpsit & as to that sum payment. The cause 
was referred to arbn., & the arbitrator awarded, 
as to the first issue, that the verdict should be 
entered for pltf., & as to the second issue, so far 
as it related to £150, he directed a verdict to be 
entered for deft., &, as to the residue of that issue, 
for pltf., & he assessed the damages at £14 4s. 9 d., 
that being the balance which he adjudged to be 
due to pltf. : — Held : the arbitrator was not bound 
to find the first issue distributively, so as to find 
for pltf. as far as related to £14 4s. 9 d., & for deft, 
as to the residue. — Bird v. Penrice (1840), 6 
M. & W. 754 ; 8 Dowl. 775 ; 9 L. J. Ex. 257 ; 4 
Jur. 970 ; 151 E. It. 617. 

Annotation : — Held. Traherne v . Gardner (1857), 8 E. & B. 

161. 

1509. Several Issues.] — In an action of debt 
containing several common counts deft, pleaded 
the general issue A: several special pleas. An 
arbitrator, to whom the cause was referred, 
awarded that there was justly due & owing to pltf. 
from deft, the sum of £60 9a. Id. : — Held : the 
award was bad, for not disposing of the issues. — • 
Morgan v. Thorn (Thomas) (1845), 1 New Pract. 
Cas. 134 ; 4 L. T. O. S. 339 ; 9 Jur. 92. 

1510. Cause referred before plea.] — Where a 
declaration contains several counts, A the cause 
is referred before plea, the arbitrator is not bound 
to find upon each count. — Bearup v. Peacock 
(1845), 14 M. & W. 149; 2 Dow. & L. 850; 14 
L. J. Ex. 232 ; 153 E. It. 427. 

1511. All matters substantially disposed of.] — 
Where an arbitrator, to whom all matters in 
difference in a cause are referred, professes by his 
award to deal with the whole of the matters, it is 
no objection that he omits specifically to dispose 
of one of the matters in difference, if it necessarily 
appears from the whole of the award that that 
matter was substantially disposed of. — Biggs v. 
II an sell (1855), 16 0. B. 562 ; 25 L. T. O. S. 130 ; 
139 E. R. 879. 

Annotation : — Distd. Wakefield v. Llanelly Ry. & Dock Co. 

(1865), 3 De G. J. & Sm. 11, L.JJ. 

1512. No request for specific findings.] — In an 

order of reference power was given to the arbitrator 


to find generally, or to find specific issues in favour 
of either party if required. Deft, succeeded in 
disproving pltf.’s right to recover in respect of one 
of the matters in difference, but the arbitrator was 
not asked, either expressly or impliedly, to find 
the specific issues. He found generally for pltf., 
thus fixing deft, with the whole of the costs, includ- 
ing his own costs of disproving one issue, & the 
costs incurred by pltf. in unsuccessfully endeavour- 
ing to establish it ; — Held : (1) this was no ground 
for sending back the award ; (2) the arbitrator 
might properly be asked by the ct. whether he 
was or was not required to find specifically, 
being asked, might, but was not compelled to, 
answer. — Wilson v. Hinckley (1868), 18 L. T. 
695. 

1513. Reference of cause & all matters in dif- 
ference — Award of single sum.] — When a cause, & 
all matters in difference between the parties, are 
referred to arbn., it is not necessary in the award 
to specify what part of the sum awarded is given 
for the differences, independent of the cause of 
action. — Waters v . Pedley (1824), 2 L. J. O. S. 

K. B. 152. 

D . Where no Action is referred. 

1514. Compensation claim — Single sum awarded 
to two claimants.] — Where a submission required 
the arbitrator to award compensation to two 
claimants separately, but the arbitrator awarded 
only one sum to them, the ct. set aside the award. 
— Re Midland Ry. Co. & Hemming (1848), 11 

L. T. O. S. 152. 

1515. Award of single sum to same party in dif- 
ferent capacities.] — A submission referred all 
matters in difference between pltf. & deft., either 
in deft.’s own right, or as administrator of H., & 
the arbitrator awarded one entire sum as due to 
deft, in his own right, as administrator of H., 
without specifying how much was due to him in 
his own right, & how much in his representative 
capacity. The ct. refused to set aside the award, 
as the parties had consented to the award being 
made in that form, & it was natural that one lump 
sum should be awarded. — Dunnett v. Howard 
(1853), 20 L. T. O. S. 238. 

1516. Award of balance — Agreement as to costs 
of reference.] — The ct. refused to set aside an 
award, on the ground that the arbitrator had 
awarded a balance due to one party instead of 
awarding specifically upon the counterclaims on 


PART IV. SECT, 8, SUB-SECT. 9.— D. 

d. General rule.] — An award will 
not be set aside or sent back for neglect 
on the part of the arbitrators to de- 
cide separately each of several matters, 
when it is not clearly expressed in the 
reference that matters referred are to be 
so decided. — Rickards v. Rickards 
(1873), 3 N. 8. D. 227.— CAN. 

e. .] — When particular ques- 

tions of value are submitted to arbn.. 
the award should find those matters 
specifically, Sc not a sum in groHH ; 
&, therefore, when the matters sub- 
mitted w T ere the full yearly rent & price 
of certain lands, for the purpose of 
ascertaining the price to be paid for 
Bueh lands, & the yearly rent by one 
of the parties to the deed of submission, 
& the award merely found that one of 
the parties should pay to the other the 
sum of £1,050 : — field : the award was 
insufficient. — Richards v. Browne 
(1859), 9 I. C. L. R. 199.— IR. 

1516 i. Award of single sum payable 
by person indifferent rapacities.] — Pltf. & 
dert. agreed to refer all matters touching 
all claims of pltf. against the estate of 
the late T. P. (except as to a specific 
clevis**), & all accounts, etc., then 
existing between pltf. & deft, as exor. of 
T, P.. or otherwise. The arbitrator 
awarded that 14,485 was due from deft. 


as exor. of T. P., & otherwise, to pltf. : — 
Held : no objection to the award, that 
it did not find separately the amount 
awarded against deft, as exor.. Sc in his 
own right. — Pkriun v. Perrin (1872), 
32 U. C. R. 606.— CAN. 

f. Award of lump sum.] — Where 
there was an agreement to submit to 
arbn. all controversies between the 
parties, & the submission provided that 
(inter alia) a number of sjieeiftc claims 
were to be dealt with, Sc also all things 
connected with the matter : —Held : a 
general award of a sum due, accom- 
panied by an affidavit that all the claims 
had been inquired into, was sufficient. — 
McGuekvy v. R. (1891), 19 8. C. R. 
180.— CAN. 

g. .J — Paterson & Son r. Glas- 

gow Corps. (1901), 3 F. (Ct. of Bess.) 
34 ; 38 Sc. L. it. 855.— SCOT. 

h. .1 — Disputes having arisen 

between the parties, they went to arbn., 
& A. claimed for moneys alleged to be 
duo for (1) value of goodwill ; (2) salary : 
(3) commission on profits ; (4) price of 
plant ; & (5) damages for breach of 
contract. The arbiter by his award i 
found A. entitled to a lump sum : — | 
Held : the award fell to be set aside, 1 
it being impossible to discover from the 
award as issued which of A.’s claims had 
been sustained, & to what extent. 


Miller Sc Bon v. Oliver & Boyd (1903), 
41 Be. L. R. 26.— SCOT. 

j. Railway Act of Canada » 

8. 161.1 — On an award of arbitrators 
under the above Act, the award of a. 
block sum is valid, the law not requiring 
arbitrators to distinguish between the 
amount awarded for value of land 
taken Sc that awarded for damages to 
other lands. — Pontiac Pacific Junc- 
tion Ry. Co. Sc Ottawa & Gatineau 
Ry. Co. v. Community General Hos- 
pital Almshouse & Seminary op 
Learning of the Sisters of charity 
at Ottawa (1901), Q. K. 20 S. C. 067.-- 
CAN. 

k. Reference of several matters — No 
express demand for specific adjudica- 
tion.] — In an action by contractors for 
reduction of a decree-arbitral, upon the 
ground that it did not distinguish 
between the amount allowed for the use 
of air-pressure & that for other disputed 
items : — Held : defenders were entitled 
to absolvitor, as no request had been 
made to divide the amount of the award 
into separate items. — Paterson Sc Son 
v. Glasgow Corps. (1901), 3 F. (Ct. of 
Bess.) 34 ; 38 Be. L. R. 855. — SCOT. 

1516 i. Different claitns by different 
parties — Award of general balance .] — 
where, on a submission to arbn. 
between A. & B. & others, several 
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each side, as the parties had agreed that the losing 
party should pay all the costs of the reference, & 
it was unnecessary for the arbitrator to award 
separately on the specific claims made on each 
side. — Re Kenworthy & Roberts (1856), 28 L. T. 
O. S. 65. 

1517. Reference of two separate matters — No 
express provision for specific adjudication.] — A sub- 
mission to arbn., after reciting that disputes had 
existed between W. & II., & that it had been agreed 
that W. should purchase H.’s shares in an incor- 
porated co., & that an arbitrator should determine 
what sum W. should pay to H. upon the balance of 
accounts between them for the transfer of the 
shares, & should decide & determine all matters in 
difference between them, submitted to the arbi- 
trator “ the claims of H. against W. in respect of 
the differences A matters aforesaid, <fc all other 
matters in dispute between them, <fc the amount 
to be paid for the shares.’ * The arbitrator in his 
award directed that a lump sum should be paid by 
W. to If. in respect of all the matters in difference, 
including the amount to be paid for the purchase 
of the shares : — Held : the arbitrator was not 
bound to find the sum to be paid in respect of the 
shares separately from that to be paid in respect 
of other matters in difference. — Whitworth v, 
JIulse (1806), L. K. 1 Exch. 251 ; 35 L. J. Ex. 
146 ; 14 L. T. 445 ; 12 Jur. N. S. 652 ; 14 W. It. 
730. 

1518. Building dispute — Counterclaim — Award of 
net balance.] — In a dispute upon a building con- 
tract arbitrators were to award on alleged defects 
in the building, on claims for ext ra work, & deduc- 
tions for omissions, <te to ascertain what balance, 
if any, might be due to the builder. An award 
ordering a gross sum to be paid to the builder, 
without any decision on the alleged defects : — 
Held: ill. — Re Rider & Fisher (1837), 3 Bing. 
N. C. 871 ; 3 Hodg. 222 ; 5 Scott, 86 ; 1 Jur. 400 ; 
132 E. R. 047. 

Annotation Distd. Re Whitworth & Hulse (1866), 14 W. R. 

736. 

1519 . .] — \ building contract be- 

tween P. & W. provided {inter alia) for the payment 
of penalties, if the work were not completed by a 
certain date, «fc that payment s were to be made on 
the architect’s certificate <te not otherwise. During 
the progress of the work W. paid two sums of £216 
A £04 for materials, for which I\, who was unable 
to obtain credit, ought to have paid. Owing to 
delay in completion W. claimed £549 under the 
penalties clause. The architect having given a 
final certificate that nothing was duo to P., but 
t hat there was a sum due from P. to W., all matters 
in dispute wore referred to an arbitrator, who made 
an award, after reciting {inter alia) that disputes 
had arisen touching the construction of the con- 
tract & the rights, duties, & liabilities of the parties 
to it after the conclusion of the works, that W. 
should pay to P. the sum of £506 12s. Id, On an 


application to set aside the award, on the ground 
that it was incomplete, because the arbitrator had 
given no decision on the claim for penalties or as 
to the sums paid by W. on behalf of P., & because 
he had no jurisdiction to alter the architect’s 
certificate, the ct. refused the application . — Re 
Crow, Pledge & Waterhouse (1805), 39 Sol. Jo. 
233. 

See, further , Building Contracts, Engineers 
& Arcihtects. 

E. Where Verdict ialcen subject to Reference . 

See Nos. 1544 — 1585, post. 


Sect. 9.— AWARD IN FORM OF SPECIAL CASE. 

>s. 1061 — 1083, ante. 


Sect. 10.— AWARD BAD IN PART. 

1520. Whether award severable.] — Submission to 
arbn. of all disputes concerning tithes in a certain 
place up to a certain time. Award that one party 
pay a sum of money, & that the other, in considera- 
tion thereof, release all actions : — Held : a good 
award. 

Actions up to the time of submission & after- 
wards are severable, & actions which concern tithes 
& other things are severable : but where the 
award is of an entire matter it cannot be severed 
( per Cur.). — Ingrave v, Web (1623), Palm. 107 ; 
81 E. R. 1001 ; sub nom, Ingram v, Webb, 1 Roll. 
Rep. 362 ; sub nom, Webb v, Ingram, Cro. Jac. 
663. 


Annotation : — Reid. Pickering v. Watson (1776), 2 Wm. Bl. 
1117. 


1521. .] — When the justice of award will not 

be affected by it, the void part shall be rejected, 
but where the whole will be made unjust by reject- 
ing the void part, the whole must be avoided by it 
(Parker, C.J.). — Abrathttt v, Brandon (1713), 
Gilb. 118 ; 93 E. R. 279. 

1522. .] — An award may be good in part & 

bad in part. — Furnis v, IIallom (1749), Barnes, 
166 ; 04 E. R. 850. 

1523. .] — An award may be good in part 

& bad in part, where the subject is clearly capable 
of being separated ; but not where all the matters 
are within the submission & the award is, upon the 
face of it, entire. — Auriol v. Smith (1823), Turn. 
& R. 121 ; 37 E. R. 1041. 


Annotations : — Consd. Stone v. rhillipps (1837), 4 Bing. N. C. 
37. Ref d. Murphy v. Keller (1851), 17 L. T. O. S. 297 ; 
Blackett v. Bates (1865), 2 Hem. & M. 610. Mentd. 
Hawkosworlh v. Brammall (1840), 5 My. & Cr. 281 ; Re 
Huddersfield Corpn. v. Jacomb (1874), L. It. 17 Eq. 476. 


different claims by the different persons, 
parties to the submission, all resolved 
t hemselves into money demands : — 
Held : an award of a general balance 
duo to A. by B. & others was valid, 
without any specific finding as to a 
Haim by B. against the other parties to 
tho submission. — Mixnkk v. Blair 
(1875), 1 V. L. It. 191.— A US. 

1518 i. Building dispute — Award of 
lump sum — Categorical ansirers to ques- 
tions refused.] — Certain disputes having 
arisen in regard to a building contract 
wore referred to an arbiter, in the form 
of questions. Tho arbiter awarded a 
certain sum, but refused to answer 
the questions categorically : — Held : 
the arbiter was not bound to answer 
the questions categorically & the 
award should be upheld. — Alston & 

J. — VOL. II. 


Orr v, Allan, [1910] S. C. 304.- 
SCOT. 

1. Submission requiring specific 
finding.] — A submission directed a 
specific finding on a particular issue, & 
tho arbitrator ga ve only a general award 
for dofts. A summons to set aside on 
this ground was discharged, on condi- 
tion that defts. should allow costs of this 
issue to be taxed to pltf. — Oreigliton v. 
Brown (1854), 1 P. B. 331— CAN. 

PART IV. SECT. 10. 

1520 i. Whether award severable .] — 
Where an award is bad in part,, tho bad 
part may be separated from the rest. — 
Re Middlesex County & London City 
(1857), 14 U. C. It. 334 — CAN. 

1520 ii. .]— Whero tho bad part of 

an award cannot be separated from tho 


good, the whole award Is bad. — E mms 
v. Neill (1857), 3 All. 438.— CAN. 


1520 iii. .1 — Where an award in 

respect of matters referred is clearly 
separable from that portion of it which 
goes beyond the strict terms of tho 
reference, the former will bo upheld & 
the latter rejected. — Buta v. Muni- 
cipal Committee of Lahore (1902), 
L. It. 29 I. A. 168— IND. 


1520 iv. 


.] — In endeavouring to 


uphold an award, the ct. will sometimes 
reject parts as surplusage, when a com- 
plete award can bo found in tho re- 
mainder, hut it will not reject a part 
which plainly qualifies the oporativo 
part of tho award. — Re Graves & 
Tentler (1911), 19 W. L. R. 381 ; 21 
Man. L. K. 417. — CAN. 


LB 
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Abbitration. 


Sect. 10 . — Aw ard bad i n part. Sect 11 : Subject 1 

1524. Power to waive invalid part.] — If an 

award order two things in favour of one party, 
one of which is uncertain, or for other reasons 
cannot be enforced, he may waive this, & sue upon 
the breach of the other. — S immonds v. Swaine 
( 1809), 1 Taunt. 549 ; 127 E. It. 947, 

Annotation : — Reid. Wrightson v. By water (1838), 3 M. & W. 
199. 

1525. Bad part of award contingent.] — If an 

arbitrator, after regulating on the subject-matter 
referred to him in its present state, goes on & 
regulates prospectively on the same subject-matter 
reduced to a different state, & thereby in some 
degree altered, though the award be bad in that 
respect, yet that does not vitiate those parts which 
are otherwise unobjectionable ; & it may stand 
in toto until the particular contingency arise to 
which the prospective regulation applies. — Winter 
v . Lethbridge (1824), M‘Cle. 253 ; 13 Price, 533 ; 
148 E. II. 107. 

Annotation : — Reid. Stonehewer v. Farrer (1845), 0 Q. B. 
730. 

1526. Severable.] — Where an award is in part 
void, if it consists of two matters which are distinct 
& may be severed, it is good as to the other part. 
—Pits & Wardai/s Cask (1010), Godb. 104 ; 78 
E. R. 100. 

1527. S. P. Bargrave v. Atkins (1095), 3 Lev. 
413 ; 83 E. It. 757. 

1528. S, P. Marks v. Harriot (1096), 1 Lut. 520 ; 
1 Ld. Kaym. 114 ; 91 E. R. 972. 

1529. S. P. Lee v. Elkins (1701), 12 Mod. Itop. 
585 ; 1 Lut, 545 ; 88 E. R. 1530. 

1530. S. P. Addison v. Grey (1766), 2 Wils. 293 ; 
95 E. R. 818. 

Annotations : — Reid. Stone v. Phillips (1837), 5 Scott, 275 ; 
Simpson v. I. R. Comrs. (1914), 110 L. T. 909. 

1531. Excess of jurisdiction as to part.] — An 

award, good in part & bad in part, shall be per- 
formed as far as it is good. — Ncby v. Sabb (1001), 
Cro. Eliz. 809 ; 78 E. R. 1030. 

Annotations : — Refd. Ayland v. Ni oh oils (1076), Freera. K. B. 
265 ; Markcs v. Marryott (1690), 1 Lut. 520. 

1532. .] — If a submission bo made of 

suits for tithes, & the award orders a surcease of 
all suits when there are suits for other things 
depending, it is void only for so much as is out of 
the submission. — Webb v. Ingram (1023), Cro. 
.Tac. 603 ; 79 E. R. 574 ; sub nom. Ingrave v. Web, 


Palm. 107 ; eub nom . Ingram v. Webb, 1 Roll. Rep, 
362. 

Annotation : — Refd. Pickering v. Watson (1776), 2 Wm. Bl. 

1117. 

1533. .] — If the arbitrament was made 

for some things within the submission, & some 
things without, it is good for those things that are 
within, & void for the residue (Richardson, C.J.). 
— Mady v . Osan (1028), Het. 4 ; 124 E. R. 296. 

1534. S' P. Morse v. Bury (1724), 8 Mod. Rep. 
212 ; 88 E. R. 152. 

1535. .]— If an arbitrator directs mutual 

releases on payments of a sum of money over 
which he has jurisdiction, as well as of a sum over 
which he has none, the award is good as to the 
former. — Kendrick v . Davies (1837), 5 Dowl. 
093 ; Will. Woll. & Dav. 370 ; 1 Jur. 073. 

1530 . .] — Doe d. Body v . Cox, 

No. 1241, ante . 

1537. — .] — An arbitrator, to whom a 

cause in which several issues w r ere joined was 
referred, the costs to abide the event, disposed of 
each issue, & then, although no power for that 
purpose was given to him, awarded a stet processus : 
* — Ilehl : although this was an excess of authority, 
the award w r as only bad as to that part, & was good 
a s to the rest. — Ward v. Hall (1841), 9 Dowl. 010 ; 
Woll. 181 ; 5 Jur. 800. 

1538. .] — Where the amount of com- 

pensation for lands alleged to be injuriously 
affected was referred to arbn. under Lands Clauses 
Consolidation Act, 1845 (c. 18), s. 08, & the umpire 
ascertained the amount, «fe awarded that the co. 
“ do pay ” that sum : — Held : (1) the latter part 
of the award was merely an error in form, & must 
be read as though it contained the additional 
words “ assuming the co. is liable to pay,” it not 
being within the jurisdiction of the umpire to decide 
the question of liability ; (2) the omission to set 
out such words did not make the award bad. — 
lie Harper & Great Eastern Ry. Co. (1875), 
L. R. 20 Eq. 39 ; 32 L. T. 211 ; 23 W. K. 371. 

Annotation : — Reid. Rhodes v. Airedale Drainage Comrs. 

(1870). I C. P. D. 402, C. A. 

See, also. Nos. 1 120, 1121, 1 137, 1138, 1 115, 1148, 
1150—1152, 1154, 1157—1159, 1104, 1170, 1172, 
1177, 1195, 1200 - -1202, 1204, 1217, 1220—1225, 
1228, 1230, 1240, 1241, 1243, 1245, 1247, 1250, 1254, 
ante. 

1539. Want of finality as to part.] — On 

demurrer to a plea of want of finality : — Held : the 


1624 i. Power to waive invalid 

part.] — A rule of reference contained 
the following clause : “ That the 

arbitrators, etc., shall have power to 
order judgment to be entered in this 
(muse either for pltf. or deft, with 
or without costs, or to order judgment 
to be entered both for pltf. & deft., 
with or without costs, as they shall llnd 
the several issues either for or against 
either party.” Award, ” that judgment 
be entered for pltf. for the sum of one 
dollar, & that deft, pay all the costs of 
the reference & award ” : — Held : the 
directing payment of costs of the 
reference & award was bad, but might 
be abandoned. — S t. Georue’s Parish 
v. Ring (1878), 2 S. C. R. 143.— CAN. 

1631 i. Severable, — Excess of jurisdic- 
tion us to part.] — Whore an arbitrator 
goes beyond the? limits of the submission, 
the whole award is not vitiated, but tho 
excess is pro non scripto & tho award 
good to the extent, of the power. — 
Johnston v. Oheape (1817), 5 Dow, 
247 ; 3 E. R. 1318, II. L. — SCOT. 

1631 ii. S. P, Kidd v. Paterson 
(1810), June 19, Fac. Coll. — SCOT. 

1631 iii. S. P. Murphv v. Bellew 
(1841), Long & T. 250 ; 4 1, L. R. 313. 

— IR. 


1531 iv. S. P. Furrier r. Altron 
(1843), 5 Diml. (Ct. of Bess.) 456. — SCOT. 

1531 v. S. P. Jones r. Reid (1853), 
1 P. R. 247 — CAN. 

1631 vi. S. P. N. B. Ry. Co. v. Barr 
& Co. (1855), 18 Dunl. (Ct of Bess.) 
102.— SCOT. 

1531 vii. S. P. Faulkner v. Saulter 
(1855), 1 P. It. 48.— CAN. 

1531 viii. S. P. Re Toronto City v. 
Leak (1801), 23 U. C. R. 223 — CAN. 

1531 ix. S. P. lie Fraser & Escott 
(1865), 3 C. L. J. O. S. 324.— CAN. 

1531 x. 8. P. Cox Brothers v. Bin- 
ning & Son (1887), 0 Maoph. (Ct. of 
Bess.) 161.— SCOT. 

1531 xi. «$?. P. lie Weir & Cumminger 
(1870), 2 R. & C. 173.— CAN. 

1531 xii. S. P. Savage v. Stevenson 
( (1878), 2 P. & B. 150— CAN. 

1531 xiii. S. P. Wolfe r. Tuthill 
(1873), 7 I. L. T. Jo. 584.— IR. 

1531 xiv. S. P. Mana Vikrama, 
Maharaja of Calicut v. Mallichkky 
Kristnan Nambudri (1880), I. L. It. 3 
Mad. 08.— IND. 

. 1531 xv. S. P. Whitely v. McMamon 

!( 1882), 32 C. P. 453.— CAN. 


1531 xvi. S. P. Pc Harding & Wren 
(1884), 4 O. it. 005.— CAN. 

1531 xvii. S' P. Barry v. Minister 
for Works (1900), 8 W. A. L. It. 53. — 

A US. 

1631 xviii. S. P. Amtr Beg am t*. 
Badrud-Din Murain (1914), I. L. R. 30 
All. 336.— IND. 

1531 xix. S. P. Roddy v. Lester 
(1855), 3 4 U. C. R. 259.— CAN. 

1631 xx Procedure.] — Jte 

Eg liston & Taylor (1881), 45 U. C. R. 
479.— CAN. 

1531 xxi. Award in alterna- 

tive.} — Where an alternative direction in 
an award was In excess of the arbitrators’ 
powers, but the other alternative was 
au express direction to pay by a certain 
time & in a certain way : — Held : the 
latter alternative might be upheld & en- 
forced, being separable from the rest. — 
Bond v. Bond (1865), 15 C. 1’. 613.— 
CAN. 

1539 i. Want of finality as to 

part. 1 — An arbitrator reserved to himself 
a judicial duty to bo performed after the 

S uhlication of the award : — Held : as 
10 mattor reserved could be separated 
from the rest of the award without call- 
ing for readjustment of the position of 
the parties thereunder, the award was 
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good part of the award was separable from the bad, 
which did not vitiate the rest, & the award was 
sufficiently final. — Lewis v. Rossiter (1875), 44 
L. J. Ex. 136 ; 33 L. T. 200 ; 23 W. R. 832. 

Annotations Mentd. Met. Dist. Ry. Co. v. Sharpe (1880), 

5 App. Cas. 425, H. L. ; Selby v. Whitbread, [1917] 1 K. B. 

736. 

1540 . ,] — i n former days it was considered 

that an award void in part was void in toto . 
That doctrine has been modified, & the modern 
rule is that an award although void as to part may 
be good as to the remainder, provided tho part 
which is bad can be separated with reasonable 
clearness from the part which is good. If, however, 
the void part is inextricably connected with the 
other part, then the award will be void in toto ; 
& it is not seldom a matter of difficulty to sever the 
good from the bad. The ct. should approach an 
award with a desire to support rather than to 
destroy it (McCakdie, J.). — Selby v. Whitbread 
& Co., [1017] 1 K. B. 730 ; 80 L. J. K. B. 974 ; 110 
L. T. 000 ; 81 J. P. 105 ; 33 T. L. R. 214. 

See , also, Nos. 1272, 1288, 1201, 1342, 1343, 1348, 
1350, 1382, 1427, 1442, 1458, ante. 

1541. Inseverable.] — An award may be good in 
part & bad in part, provided the latter be inde- 
pendent of & unconnected with the former ; but 
if the arbitrators award A. to pay B. £100, & award 
A. & B. to give general releases to each other, & 
then award B. to pay A. £20, at a subsequent time, 
the whole award is bad. So if the arbitrators award 
A. to pay B. £30 on Jan. 1, & B. to pay A. £10 on 
Fob. 1, the whole is bad. — Storke v. De Smeth 
(1737), Willes, 00 ; 125 E. R. 1059. 

1542. .] — Arbitrators, to whom all matters 

in difference on the record in the cause were re- 
ferred, the costs of the action, & also of the reference 
A award to be in their discretion, awarded “ that 
the action should cease, & no further proceeding 
he taken therein, that deft, should pay to pltf. 
£50 towards costs of cause <fe reference, that pltf. 
should pay his own costs of cause & reference & 
pay deft.’s costs in cause & reference, the costs to 
be taxed as between attorney <fc client, & that pltf. 
should pay the arbitrators £25 ” : — Held : the 
arbitrators had exceeded their power in awarding 
costs as between attorney & client, &, as that part 
was not separable from the rest, the whole was 
vitiated. — Seocombe (Seckham) v. Babb (1840), 
6 M. & W. 129 ; 8 Dowl. 107 ; 9 L. J. Ex. 05 ; 4 
Jur. 90 ; 151 E. 11.351 

Annotations : — Refd. lie Fearon & Fliun (1S69), L. It. 5 C. P. 

34. Mentd. Rowbotham r\ Wilson (1857), 8 E. & 13. 123 : 

Bolby v. Whitbread, 11917] 1 K. 13. 736. 

1543. .] — Decrees arbitral are void, if the 


arbitrator therein awards beyond his authority 
anything to the prejudice of one of the parties, 
which cannot be severed from what he has lawfully 
awarded within the scope of his authority (Lord 
Campbell, C.). — Caledonian Ry. Co. v. Look- 
hart (1800), 3 Macq. 808 ; 3 L. T. 05 ; 0 Jur. N. S. 
1311 ; 8 W. R. 373, H. L. 

Annotations : — Mentd. Bagnall v. L. Sc N. W. Ry. Co. (1862), 
1 H. & C. 544, Ex. Ch. ; Palmer v. Met. Ry. Co. (1802), 
31 L. J. Q. B. 259 ; FUngland v. Lowndes (1864), 17 C. B. 
N. 8. 514 ; Stone v. Yeovil Corpn. (1876), 1 C. P. D. 691 ; 
Bottomley v. Ambler (1877), 38 L. T. 545 ; R. t\ Poulter 

» f 20 Q. B. D. 132 ; Holliday v. Wakefield Corpn., 
A. C. 81, H. L. ; R. v. Master Manley-Smith (1893), 
63 L. J. Q. B. 171. 


Sect. 11.— WHERE VERDICT TAKEN SUBJECT 

TO REFERENCE. 

See , also , Nos. 1215 — 1224, ante. 

Sub-sect. 1. — Powers of Arbitrator. 

1544. Cannot set aside verdict when amount only 
referred.] — An action on covenants in a lease 
(which had many years to run) was brought by 
the landlord against the tenant for non-repair, & 
for waste by alteration of the premises. There was 
also a count in trover. Many issues were raised. 
At the trial an order of reference was made, which 
directed “ that the jury do find a verdict for pltf. 
for the claim in the declaration, subject to a 
reference to a valuer, who is to decide whether 
there is any damage to pltf. by reason of the pre- 
mises not being in a sufficient state of repair under 
the terms of the lease, in which case the valuer is 
to award the amount of damage to tho reversion. 
It is also ordered that the valuer is to say what 
compensation (if any) pltf. is entitled to in conse- 
quence of the alterations which have taken place 
in the premises, & that the valuer should be 
attended by two witnesses only on each side, to 
explain the past & present state of the premises.” 
The appointed valuer found as follows : “I hereby 
certify that beyond the sum of £17 paid into ct., 
there is no damage to pltf. by reason of tho pre- 
mises not being in a sufficient state of repair under 
the terms of the lease, nor is pltf. entitled to any 
compensation in consequence of the alterations 
which have taken place in the premises ” : — Held : 
the arbitrator had no power over the verdict, but his 
duty was limited to deciding on the two specified 
matters of damage, viz., by reason of non-repair, 
& by reason of the alterations. — Sowdon (Soudon) 
v. Mills (1801), 30 L. J. Q. B. 175 ; 3 L. T. 754. 

1545. Cannot award more than verdict.] — Where a 
verdict is taken for a certain sum, subject to the 
award of an arbitrator, to whom all matters in 


not wholly vitiated. — lie Graves Sc 
TKNTLER (1911), 19 W. L. R. 361 ; 21 
Mun. L. R. 417.— CAN. 

1539 il. S. P. Moonzoorad Dowlaii 
V. MUDIDI BKUUM, 7 C. L. R. 206. — IND. 

1 540 i. .1 — An award may bo good 

In part & bad in part, but only where 
the subject appears clearly capable of 
being separated. — Gray v. Fradkt 
(1879), 5 Q. L. R. 226. — CAN. 

p. Matters not referable dealt 

irith .] — Where both criminal 6c civil pro- 
ceedings aro referred 6c dealt with in one 
award, the award is good as to civil, & 
bad as to criminal, proceedings . — lie 
Mkakkr 6c Brown (1878), 1 N. S. W. 
8. C. R. N. 8. 59.— A US. 

1541 i. Inseverable.] — Although the 
general principle is that an award may 
bo good in part & bad in part, still, 
whore arbitrators found a sum due to a 
creditor, Sc directed debtor to pay & the 
creditor to receive it in a certain speci- 
fied manner, the creditor was not allowed 
to adopt the award in so far as it found 


the sum due, & reject that portion of it 
directing the mode of payment. — Dal- 
ton v. McNider (1850), 5 Or. 501. — 

CAN. 

PART IV. SECT. 11, SUB-SECT. 1. 

r. Submission of “ all matters in the 
cause. ”J — When a verdict was taken sub- 
ject to an award, & a rulo of reference was 
subsequently drawn up which directed 
that the award should be entered on the 
postea as a verdict of the jury : — Held : 
as the submission was “all matters in 
the cause,” the arbitrators could not 
give deft, credit for on item which could 
not come under the head of payment or 
set-off in the cause. — Campbell v. Wil- 
son (1836), Ber. 104.— CAN. 

s. Award directing bond of indem- 
nity. 3 — A verdict was takon subject to a 
reference of the cause 6c all matters in 
difference. The arbitrators made an 
award reducing tho verdict, & directing 
pltf. on request to execute a bond condi- 
tioned to indemnify deft, against two 
specified suits : — Held : tho award of 
indemnity was authorised. — Anderson 
v. Cotton (1856), 2 P. R. 109.— CAN. 


t. Powe to enter verdict for defen- 
dant] — A verdict was takon for pltf. 
subject to bo reduced, increased, or set 
aside, & a verdict or nonsuit to be 
entered for deft, under C. L. P. Act. Tho 
award directed that pltf.’s verdict should 
be set asido Sc ft verdict entered for deft. 
& further awarded money on a set-off : — 
Held : the award did not in terms direct 
a verdict for deft, for any money, &even 
if it did, such award would be proper 
under the referonce. — Mautyn v. Dick- 
son (1866), 2 C. L. J. O. 8. 209.— CAN. 

v. .] — A verdict was taken sub- 

ject to be increased, reduced, or a ver- 
dict entered for deft., by the award of an 
arbitrator, who directed a verdict in 
doft.’s favour for $750, under a plea of 
set-off : — Held : he had power to do so. 
— Johnston v. Anolin (1869), 29 

U. C. R. 372.— CAN. 

w. Interest not allowable.] — When a 
verdict is given subject to an award, 
29 & 30 Viet. c. 42 (O.), s. 2, does not 
authorise the charging of interest on the 
stun awarded from tho time of taking the 
verdict — Hope v, Beatty (1870), 7 
P. R. 39.— CAN. 


L L 2 
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Sect. 11. — Where verdict taken subject to reference: 

Sub-sects. 1 & 2.) 

difference are referred by a rule of Nisi Priua , he 
cannot award a greater sum than that for which 
the verdict was taken, A if he do, no assumpsit by 
implication will arise to pay even to the extent of 
the verdict so taken. — B onner v . Charlton (1804), 
5 East, 139 ; 1 Smith, K. B. 308 ; 102 E. R. 1022 ; 
subsequent proceedings, 2 Smith, K. B. 7. 

Annotations : — Folld. Prentice v. Reed (1808), 1 Taunt. 151. 

Consd. Hayward v. Phillips (1837), 6 Ad. & El. 119. Me&td. 

Lievesley v. Gilmore (1866), Har. & Ruth. 849. 

1546. Amendment of judgment as to excess.] 

— Upon a reference at Nisi Prius , an arbitrator 
cannot award a greater sum than that for which 
the verdict is taken. But if he awards a greater 
sum than the amount of the verdict, A judgment 
is entered for the whole, A it appears that a part 
of the sum is covered by a countervailing demand 
which never was a subject of dispute, so that only 
a balance, less than the amount of the verdict, is 
ultimately to be paid over, the ct. will reduce the 
judgment to the amount of the verdict A grant 
execution for the sum really due. — P rentice v. 
Beed (1808), 1 Taunt. 161 ; 127 E. B. 790. 

Annotations: — Apld. Re Badger (1819), 2 B. & Aid. 690. 

Mentd. Hayward v. Phillips (1837), 1 Nov. & P. K. B. 288. 

1547 . Unless where all matters referred.] — 

Semble : under a reference of all matters in dif- 
ference the arbitrator will not of necessity be 
confined to the amount of the damages for which 
the verdict is taken (Lord Ellenborougii, C.J.). 
— Pearse v. Cameron (1813), 1 M. & W. 075 ; 150 
E. B. 252. 

Annotation: — Expld. Hayward v. rhlllips (1837), 1 Nev. & 

P. K. B. 288. 

1548. Action of debt.] — In an action of debt, 
referred to an arbitrator after a verdict by consent, 
he may award higher damages than those inserted 
in the verdict. — A nnan v. Job (1846), 8 L. T. O. S. 
140 ; 10 Jur. 1083. 

1549. What amounts to waiver.] — A declara- 

tion in covenant upon an indenture alleged one 
breach by non-payment of rent A three by not 
repairing, etc. Pleas, that the indenture was 
obtained by fraud, A performance as to the several 
breaches. Pltf. traversed the fraud A joined issue 
on the pleas of performance, except that there was 
an omission to perfect the issue on the fourth plea. 
By order of Nisi Prius it was directed that/ the 
jury should give a verdict for pltf. on the first issue 
A damages assessed on the first breach at £10 A 
costs 40s., subject to the aw T ard of an arbitrator, 
to whom the cause & all matters in difference were 
referred, to order A determine what he should 
think fit to be done by the parties, respecting the 
matters in dispute, with liberty for him to amend 
the record, & to direct what should be done between 
the parties, the costs of the cause to abide the 
event of the aw r ard, & the costs of the reference & 
award to be in the arbitrator’s discretion. The 
award recited that the only matter in difference, 
besides the cause, w r as a claim of £20 rent ; & the 
arbitrator awarded that the verdict on the first 
issue A the assessment of £10 on the first breach 
should stand, & found for pltf. on the three other 
issues, A assessed damages upon each, directing 
the verdict to be entered for the aggregate of the 
damages on the four breaches ; he also directed 
that deft, should pay £20 for rent & that pltf. 
should expend £193 0s. in repairs, for which pur- 
pose he should have power to enter on the pre- 
mises, & that deft, should pay the costs of the 
reference & award : — Held : (3 ) the award was 


entirely bad, the arbitrator having no power to 
increase the verdict ; (2) deft, did not waive the 
objection to the award by permitting pltf. to enter 
& perform the repairs, nor by attending the taxa- 
tion of costs in Hilary vacation, nor by applying 
to pltf. in Hilary vacation for delay of execution, 
which application was acceded to by pltf. on terms 
which deft, did not accept. — Hayward v . Phil- 
lips (1837), 0 Ad. & El. 119 ; 1 Nev. & P. K. B. 
288 ; Will. Woll. & Dav. 1 ; 6 L. J. K. B. 110 ; 
1 Jur. 102 ; 112 E. B. 40. 

Annotations: — Folld. Gapp v. Elwos (1852), 20 L. T. O. S. 

70. Distd. Law v. Blackburrow (1853), 14 C. B. 77. Reid. 

Jones v. Powell (1838), 1 Will. Woll. & H. 60 ; Wood v. 

Wylde (1847), 8 L. T. O. S. 394. Mentd. Hobdoll v. Miller 

(1840), 2 Scott, N. R. 163 ; Land v. Hudson (1843), 12 

L. J. Q. B. 365 ; Jones v. Ives (1850), 15 Jur. 107 ; R. r. 

Hardey (1850), 19 L. J. Q. B. 196. 

1550. Where arbitrator has power to order what 
should be done.] — Where an arbitrator had power 
to order what he should think fit to be done by 
either of the parties respecting the matters in 
dispute : — Qu. : whether he might not direct them 
to consent to an application to the ct. for enlarging 
the damages given by the verdict. — Prentice v. 
Beed (1808), 1 Taunt. 151 ; 127 E. B. 790 

Annotations : — Apld. Re Badger (1819), 2 B. & Aid. 690. 

Expld. Hayward v. Phillips (1837), 1 Nev. & P. K. B. 288. 

1551 . No power to direct proof on bankrupt estate.] 

— An arbitrator awarded that the verdict in an 
action in debt by the assignees of a bkpt. should 
stand for pltfs. on all the issues, with damages ; 
he also found that bkpt. was indebted to deft, in 
£100, A directed proof of that amount on bkpt.’s 
estate : — Held : the award was not final, because 
it directed a proof on bkpt.’s estate, which the 
arbitrator had no power to compel. — P erch r. 
HorKiNS (1843), 1 L. T. O. S. 145 

1552. Powers not. limited by particulars unless 
brought before arbitrator.] — A verdict was entered, 
by consent, for a sum greater than that claimed 
by the particulars of demand, A the amount of 
damages in the cause was referred to arbn. The 
arbitrator having awarded to pltf. the amount of 
the verdict : — Semble : the particulars of demand 
were not necessarily before the arbitrator, A deft., 
if he meant to limit pltf.’s demand, ought to have 
brought the particulars before the arbitrator. — 
Kenrick v. Phillips (1811), 7 M. & W. 415; 9 
Dowl. 308 ; 10 L. J. Ex. 220 ; 151 E. R. 827. 

Generally as to powers of arbitrator.] — Sec 
Nos. 1101 — 1206, ante . 


Sub-sect. 2. — Sufficiency of Award. 

1553. Must be certain & final — Verdict for plaintiff 
without naming amount — Direction to pay named 

sum.] — On the trial of a cause a verdict was taken 
for £3,000. subject to a reference, the arbitrator to 
direct a verdict for pltf. or deft, as he should 
think proper, A to determine all matt el's in dif- 
ference, except as to costs, the settlement of which 
was provided for by the order of reference. The 
arbitrator directed a verdict to be entered for pltf. 
(not saying for how much), A that deft, should, at a 
time A place named, pay pltf. or his attorney 
£200 : — Held : an uncertain award. — Mortin 
(Martin) v . Burge (1836), 4 Ad. A El. 973 ; 0 
Nev. A M. K. B. 201 ; 111 E. R. 1049. 

Annotation : — Distd. Taylor v. Shuttleworth (1840), 6 Bing. 

N. C. 277. 

1554. Plaintiff entitled to demand certain sum 
— Defendant entitled to specified set-off.] — Where 
a verdict was taken for pltf., subject to a reference 
of the cause A all matters in difference, the arbi- 

the verdict or cause : — Held : the award 
was not final, & bad. — Bkatty v. 
McIntosh (1846), 4 U. 0. R. 259. — CAN. 


PART IV. SECT. 11, SUB-SECT. 2. 
1553 i. Must be certain <& final. ]- 


Where a verdict was taken for Is. 
damages, subject to an award, & the 
award did not in any manner dispose of 
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trator having power to vacate the verdict or 
reduce the damages, & he awarded that pltf. was 
entitled to demand of deft. £90 in respect of the 
causes of action, & that deft, was entitled to set off 
£35 in respect of his journeys, etc., mentioned in 
the plea & notice of set-off, & that deft, should 
deliver up certain securities to pltf. : — Held : the 
award sufficiently ascertained the amount for 
which the verdict was to be entered. — Platt v . 
Hall (1837), 2 M. & W. 391 ; 5 Dowl. 583 ; Murp. 
& H. 91 ; 6 L. J. Ex. 144 ; 1 Jur. 358 ; 150 E. R. 
809. 

Annotation : — Reid. Re Brown & Croydon Canal Co. (1839), 

9 Ad. & El. 522. 

1555. Award directing verdict to stand for 

reduced amount — No express findings on merits.] — 

In an action for waste a verdict was taken for pltf. 
for the damages in the declaration, subject to a 
reference. The arbitrator directed the verdict to 
stand for a reduced amount : — Held : he was not 
bound to find expressly that the premises were 
out of repair. — Bacon v, Smith (1840), 5 Jur. 
549. 

1556. Award that verdict for plaintiff should 

be vacated & nonsuit entered.] — A cause & all 
matters in difference between the parties (there 
being no matters in difference except in the cause) 
were referred by order of Nisi Prius to the award, 
order, arbitrament, final end, & determination of 
A., the order providing that the verdict should be 
entered for pltf. for the damages in the declaration, 
subject to be reduced or vacated, or instead thereof 
a verdict for deft, or a nonsuit entered, according 
to his award. The arbitrator, by his award, directed 
that the verdict entered for pltf. should be vacated, 
A a nonsuit entered: — Held (Parke, B.. diss.) : 
the award was bad, as not finally determining the 
matters in difference in the cause. — W ild v. Holt 
(1841), 0 M. & W. 161 ; 11 L. J. Ex. 203 ; 152 
E. It. 68. 

Annotations : — Refd. TunniolifTo r. Todd (1848), 5 C. B. 553 ; 

Vanderbyl v. M’Konna (1868), L. It. 3 C. P 252. 

1557 . Award that defendant had not proved 

his plea & that verdict should stand.] — In an action 
a verdict was taken for pltf., subject to a reference. 
Deft, pleaded (1) not guilty, (2) justification. The 
arbitrator awarded “ that, as deft, had not proved 
his plea, the verdict for pltf. ought to stand,’’ <fc 
then stated a number of reasons for his opinion 
which could not be considered as satisfactory : — 
Held : the adjudication was sufficient, & the ct. 
would not consider the sufficiency of the reasons 
assigned by the arbitrator. — Archer v . Owen 
(1841), 9 Dowl. 34 L. 

1558 . Award substantially disposing of all 

matters.] — At the trial of an action a verdict was 
taken for pltf. by consent, subject to the award of 
a barrister, who w r as by the order of Nisi Prius 
empowered to direct that a nonsuit should be 
entered, or that a verdict should be entered for 
pltf. or defts., as he should think proper, & who 
was, at the request of either party, to state any 
point of law upon the face of his award for the 
opinion of the cl. : — Held : it w r as not incumbent 
on the arbitrator to decide finally as to the amount 
of damages to be recovered & to direct how the 
judgment should be entered up, but having by 
his award disposed of all the issues joined on the 
record, assessed damages separately in respect 
of each subject-matter of complaint stated in the 
declaration, & having referred to the ct., at the 
request of defts., the question as to the right of 
pltf. to recover damages in respect of some of the 
grievances stated in the declaration, &, at the 
request of pltf., as to the validity of a custom 
set out, <fc also as to pltf.’s right to judgment non 
obstante veredicto on a plea should the issue thereon 
be found for defts., he had properly discharged his 


duty, & he was not bound definitively to determine 
as to the validity or invalidity of the custom. — 
Bradbee v . Christ’s Hospital Governors (1842), 
4 Man. & G. 714 ; 2 Dowl. N. S. 104 ; 134 E. R. 
294 ; sub nom. Bradbee v. London Corpn., 5 
Scott, N. R. 79 ; 11 L. J. C. P. 209. 

Annotation : — Mentd. R. v. Longton Gas Co. (1800), 29 L. J. 

M. C. 118. 

1559. Verdict for plaintiff on all issues — 

Amount not stated.] — An arbitrator awarded ( inter 
alia) that the verdict in an action in debt by the 
assignees of a bkpt. should stand for pltfs. on all 
the issues, with damages £4 10s. 41cf. ; ho also 
found that bkpt. was indebted to deft, in £100, & 
directed proof of that amount on bkpt.’s estate 
Held : the award was uncertain, because it did not 
find the amount of debt for which the verdict was 
to stand. — P erch v. Hopkins (1843), 1 L. T. O. S. 
145. 

1560. Award of discontinuance.] — C., who 

held a power of attorney authorising him to sue 
in the names of W. & M., brought two actions of 
debt against R., one in his own name, the other 
in the names of W. & M., to recover the balance 
due for covering wires with gutta percha. Deft, 
pleaded in each action the general issue, payment, 
& set-off. Issue was not joined in the second 
action. On the trial of the first action, an order of 
reference, by consent of C. & R., was made in 
the cause C. v . R., & professed to refer “ this 
cause, & all matters in difference in this cause, & 
in the cause of W. & M. v. R., & all matters in 
difference between the parties, & all matters in 
difference in the cause of W. & M. v. R. between 
those parties.” After the reference, a rule for a 
discontinuance having been obtained in the action 
of W. & M. v. R., the order of reference was amended 
by consent, & it was ordered “ that the rule for a 
discontinuance should be suspended, & left to the 
decision of the arbitrator.” The award ( inter alia) 
awarded a discontinuance in the action of W. & M. 
v. R. : — Held : the award of a discontinuance was 
a sufficient decision of the action. — Hancock v . 
Reid (Reede) (1851), 2 L. M. & P. 584 ; 21 L. J. 
Q. B. 78 ; 15 Jur. 1036. 

1561. Award not disposing of all issues raised 

— Ordering verdict ror nominal damages.] — At the 

trial of an action on covenants in a lease (which 
had many years to run ) for non-repair, & for waste 
by alteration of the premises, raising many issues, 
an order of reference was made, which directed 
“ that the jury do find a verdict for pltf. for the 
claim in the declaration, subject to a reference to 
a valuer, who is to decide whether there is any 
damage to pltf. by reason of the premises not being 
in a sufficient state of repair under the terms of 
the lease, in which case the valuer is to award the 
amount of damage to the reversion. It is also 
ordered that the valuer is to say what compensa- 
tion (if any) pltf. is entitled to in consequence of 
the alterations which have taken place in the 
premises, & that the valuer shall be attended by 
two witnesses only on each side, to explain the 
past & present state of the premises.” The ap- 
pointed valuer found as follows : “I hereby certify 
that beyond the sum of £17 paid into ct., there is 
no damage to pltf. by reason of the premises not 
being in a sufficient state of repair under the terms 
of the lease, nor is pltf. entitled to any compensa- 
tion in consequence of the alterations which have 
taken place in the premises ” : — Held : the certifi- 
cate was good & valid though it did not dispose of 
the issues raised, & it authorised an entry of a 
verdict for pltf., with nominal damages. — S owdon 
(Soudon) v . Mills (1861), 30 L. J. Q. B. 175 ; 3 
L T 754. 

‘ — 1_ Generally.] — See Nos. 1267—1301, 1308— 
1388, ante. 
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Sect 11. — Where verdict taken subject to reference: 

Sub-sects . 2 <fc 3.] 

1562. Must settle all matters — Award not “ of & 
concerning.”] — Upon the trial of an action of tort 
a verdict was found for pltf., subject to a reference 
of all matters in difference. Deft, claimed before 
the arbitrator a sum of money due to him upon 
the balance of an account, which was admitted by 
pltf. to be due. The award, without stating that 
it was made of k concerning the premises, directed 
a verdict to be entered for pltf., with damages : — 
Held : the award was sufficient. — Gray v. Gwen- 
nap (1817), IB. & Aid. 106 ; 106 E. It. 40. 

Annotations : — Apld. Ite Brown & Croydon Canal Co. (1830), 

9 Ad. ^ El. 522. Folld. Dunn v. Warlters 0 842), 9 M. & W. 

293. Apld. He Beaufort A Swansea Harbour Trustees 

(1860), 8 a B. N. S. 146. Refd. Perry v. Mitchell (1844), 

12 M. & W. 792 ; Crosbic v. Holmes (1846), 3 Dow. & L. 

666 ; Harrison v. Creswick (1853), 13 C. B. 399. 

1563. Verdict to stand for reduced amount — 

No award as to other matters.] — An action for 
trespass for taking goods was referred, principally 
with the view of determining the right of property 
in the goods, defts. contending that pltf. had no 
property in them, but that they belonged to a 
third person. Another complaint- in the declaration 
was that defts. had committed an assault upon 
pltf. *s wife, per quod consortium amisit , k all other 
matters in difference were also referred. No evi- 
dence was given before the arbitrator to prove the 
per quod , hut there was only one assault proved to 
have been committed on the wife, k pltf. aban- 
doned his claim to part of the goods. The arbi- 
trator made his award, merely ordering the verdict 
which had been entered for pltf. to stand k the 
damages to be reduced to £35, but made no award 
respecting the right of property in the goods : — 
Held : the award was sufficiently final. — Bird v. 
Cooper (1835), 4 Dowl. 148. 

1564. .] — In an action of trover, to 

which deft, pleaded, except as to a certain sum, 
not guilty k not possessed, k as to that sum pay- 
ment thereof into ct., a verdict was taken for pltf. 
for the amount of damages claimed, subject to an 
arbn., k the arbitrator found generally that the 
verdict for pltf. was to stand, k that- the damages 
were to he reduced to a certain sum : — Held : the 
award was good, as the arbitrator had sufficiently 
disposed of all the issues. — Wilcox v. Wilcox 
(1849), 4 Exch. 500 ; 19 L. J. Ex. 27 ; 11 L. T. 
O. S. 134 ; 154 E. R. 1311. 

Annotation: — Refd. Humphreys t\ Pearce (1852), 7 Exch. 

C96. 

1565. Award not ordering verdict — But 

settling cause.] — By an order of Nisi Prius at the 
trial of a cause a verdict was entered for pltf., with 
the consent of the parties, damages £10,000, 
costs 40a., subject to the award of an arbitrator, 
who was to settle the cause all matters in dif- 
ference between the parties : — Held : although the 
arbitrator in his award had not ordered a verdict 
to be entered k had found no damages, yet he 
had settled the cause by the terms of his award, 
k there was nothing to prevent taxation of the 
costs. — Tayler v. Marling (1840), 2 Man. & G. 


65 ; 2 Scott, N. R. 374 ; 'Drinkwater, 121 ; 10 
L. J. C. P. 26 ; 133 E. R. 661. 

Award of verdict without damages.] — 

Debt, in £200, for work k labour, for goods sold, 
k on an account stated. Pleas: (1) except as to 
£35, parcel, never indebted ; (2) except as to the 
£35, parcel, payment before action brought ; 
(3) as to the £35, payment into ct. of £37, in satis- 
faction of the sum of £35, k all damages for the 
detention thereof ; (4) a set-off to the whole decla* 
ration. The cause & all matters in difference 
between the parties were referred, by order of 
Nisi Priue , to an arbitrator, who, by his award, 
directed a verdict for pltf. on the first issue, without 
damages, k for deft, on the other issues : — Held : 
the award was good, as the arbitrator was right in 
not awarding any damages on the first issue, &; 
the finding as to the several issues was not repug- 
nant. — Warwick v. Cox (1844), 12 M. k W. 774 ; 
1 Dow. k L. 987 ; 13 L. J. Ex. 314 ; 3 L. T. O. S. 
78 ; 8 Jur. 713 ; 152 E. R. 1411. 

1567. So far as brought before arbitrator.] — 

An action of trespass brought in the Ct. of Exch. 
by pltf. against three defts., k all matters in dif- 
ference between the parties, were referred by order 
of Nisi Prius to an arbitrator, a verdict having 
been taken for pltf., k by another order, made at 
the same time, an action of replevin brought in 
the Ct. of Queen's Bench by same pltf. against 
one only of defts. was also referred to the same 
arbitrator. The main question was whether or 
not pltf. had. in 1842, become tenant to that party 
who was deft, in both actions. No other tenancy 
was ever set up, or brought into question before the 
arbitrator. The reference of the replevin suit was 
the first proceeded in k the evidence taken in it 
was, by consent, read over as evidence in the 
action of trespass. The arbitrator awarded in the 
action of replevin that j>ltf. had good cause of 
action against deft., k was entitled to a verdict. 
In the action of trespass he awarded nothing as 
to the costs of the action of replevin, or whether, 
at the date of the order of reference of either action, 
a tenancy of pltf. to the party who was deft-, in 
both actions existed : — Held : the award was 
good, these matters, if in difference, not having 
been brought before the arbitrator at the hearings. 
— Bees v. Waters (1847), 16 M. k W. 203; 4 
Dow. k L. 567 ; 153 E. R, 1187. 

Generally .]— Sec Nos. 1407 — 1460, ante. 

1568. Must settle each claim specifically — Failure 
to state in regard to what matters plaintiff successful.] 
— A declaration in ejectment contained three de- 
mises. At the trial of the* action a general verdict 
was taken, subject- to a reference of the cause, k all 
matters in difference, the costs of the cause to 
abide the event. The arbitrator having directed 
the general verdict to stand : — Held : t-lie award 
was bad, for he was bound to stal-e on which of the 
demises pltf. was entitled to succeed. — Doe d. 
Starling v. Hillen (1843), 2 Dowl. N. S. 694 ; 
12 L. J. Q. B. 100 ; 7 Jur. 375. 

Annotations : — Expld. & Distd. Mays v. Cannell (1854), 3 

0. L. R. 218. Refd. Brooks v. Parsons (1843), 13 L. J. 

Q. B. 50. 


1562 i. Must settle all matters — Award 
confined to matters in suit. 3 — Pltf. sued 
for specific injuries, & a verdict- was 
taken, subject to on award. By the re- 
ference, the arbitrators had power to 
settle & dispose of all matters in differ- 
ence, awarding, if they should think fit, 
payment of an entire sum in full satis- 
faction of all past & future demands. 
The arbitrators increased the verdict 
& concluded : 44 The sums so to he 
paid as aforesaid we do award, etc.” 
Defts. moved to set aside the award, 
objecting that the arbitrators did not 
make their award of all matters in 


difference, but- confined it to the subject- 
matter issuing out of the cause : — Held : 
award good under the submission. — 
Watson t\ Toronto Gas Light & 
Water Co. (1849), 5 U. C. It. 523.— 
CAN. 

1568 i. Must settle each claim specifi- 
cally — General verdict .] — A verdict was 
taken for pltf., subject to a reference ; 
& the arbitrators awarded, ** that at the 
time of the commencement of the action, 
or at any time afterwards, pltf. had not 
any cause of action whatever against 
deft.,” & directed a verdict for deft, for 


£20 : — Held : both the issues were 
sufficiently disposed of. — T ownsend r. 
Morton (1845), 2 U, C. II. 100.— CAN. 

1568 ii. . — — Award of lump sum — 
Several issues .] — Whore in trespass, 
several pleas being pleaded, a verdict 
was taken, subject to a reference, & the 
award determined the cause in favour 
of pltf., A. reduced the verdict to £7 10s„ 
the ct. refused to set aside the award, on 
the ground that it did not dispose of the 
issues. — Wood v, Moodik (1846), 3 
U. C. It. 79.— CAN. 
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1569 , Award generally for plaintiff.] — Pltf. 

& deft, were both dyers & bleachers, having their 
works at the same stream, & the question was as 
to pltf.’ s right to the stream unpolluted by deft.’s 
works, deft, having put lime into the stream, 
which obstructed its course & polluted its purity. 
Deft, had pleaded not guilty, & a denial of pltf.’s 
right. The jury found for pltf., damages £2,000, 
subject to be reduced. The terms of the reference 
were that the arbitrator should determine the 
right, & should regulate the proper mode of enjoy- 
ing the stream. The arbitrator awarded generally 
for pltf., damages £40, that pltf. had a right to the 
stream, subject to deft.’s right of first using it for 
his dyeing business ; he then went on to sajr that 
deft, should use all reasonable means of purifying 
the water, & that it should be passed, after it had 
been used by deft, for his dyeing processes, through 
filtering lodges according to the most approved 
method, so that it might be always used oy pltf. 
in his business as bleacher without injury thereto. 
It was sought to set the award aside, because there 
was no distinct finding on the issues severally : — 
Held : the award was uncertain & not final. — 
Muik v . Parrott (1845), 4 L. T. O. S. 290. 

1570 . Direction that verdict stand & damages 

be reduced.] — By an order of reference at Nisi Prius 
a general verdict was found for pltf. in a cause in 
which there were several issues, subject to the 
award or certificate of an arbitrator, “ the costs of 
the cause to abide, the event,” & the arbitrator, by 
his certificate, directed that the verdict found 
should stand, & the damages be reduced to a certain 
sum : — Held : a specific finding on each issue was 
not necessary. — He Smith & Beech, He Beece & 
Smith (1849), 0 Dow. L. 520 ; 14 Jur. 488. 

1571, Award that defendant pay named sum 

& costs — Clause exempting arbitrator from finding 
specifically.] — On the trial of a cause containing 
counts in trespass & in case, on which several issues 
were raised, a verdict was taken for pltf., subject 
to a reference, with power to the arbitrator to 
order for whom the verdict should be entered, & 
the order contained a clause exempting the arbi- 
trator from finding specific issues, unless required 
to do so. The arbitrator having simply ordered 
deft, to pay to pltf. £50 & all costs of the action, 
which, by the order, were to abide* the event, & of 
the view & award, which wore left in his discretion : 
—Scmble : the award was good, as disposing of the 
action, even without calling in aid the exemption 
clause, which clearly sustained it. — Kendal v. 
Symondb (1855), 3 0. L. R. 323. 

1572. Other matters referred as well as 

action.] — Deft, having agreed to buy of pltf. certain 
property for which he was to pay an annuity & a 
large sum by instalments, a verdict for £10,000 was 
taken in an action for default of payment-, subject 
to a reference of the cause <fc all matters in dif- 
ference, £3,500 to be paid by deft, to the arbitrator, 
to be by him paid to pltf. if found due in the action, 


& the arbitrator to order what should be done by 
the parties. The arbitrator directed that deft, 
should pay, in addition to the £3,500, a gross sum, 
including the value of the annuity, without dis- 
tinguishing how much was in respect of the matters 
in difference & how much in respect of the cause, 
but ordered a verdict on all the issues to be entered 
for pltf. : — Held : a valid award as against deft. — 
Taylor (Tayler) v. Shuttleworth (1840), 6 
Bing. N. C. 277 ; 8 Dowl. 281 ; 8 Scott, 565 ; 9 
L. J. C. P. 138 ; 133 E. R. 109. 

1573. .] — Debt for goods sold, etc. 

Pleas, never indebted, payment, & set-off. The 
cause & all matters in difference having been 
referred by order of Nisi Prius, the order directed 
that, if the arbitrator should find that pltfs. were 
not entitled to recover, the verdict taken was to 
be void & a verdict entered for deft. It was further 
agreed by the parties that, if the arbitrator should 
think that certain iron machinery supplied to deft, 
ought not to be charged for by pltfs., deft, having 
alleged it to be defective, pltfs. were to be allowed 
the value of it at the market price of pig iron. The 
arbitrator awarded that pltfs. were not entitled to 
recover, & that deft, should pay pltfs. for the 
machinery : — Held : under the order of reference 
the arbitrator was not bound to award on each 
issue. — W addle (Waddell) v. Downman (1844), 
12 M. & W. 562 ; 1 Dow. & L. 500 ; 13 L. J. Ex. 
115 ; 2 L. T. O. S. 350 ; 8 Jur. 933 ; 152 E. R. 
1322. 

Annotations : — Expld. Kilburn v. Kilburn (1845), 13M. &W 

071. Consd. Gordon v. Whitchouso (1850), 18 C. B. 747. 

Generally .] — See Nos. 1407 — 1519, ante. 

Award must be consistent .] — See Nos. 1302 — 
1637, ante . 

Generally as to the sufficiency of the award.] — 

>s. 1267 — 1388, ante. 


Sub-sect. 3. — Effect of Award. 

Generally.] — See Sect. 15, Sub- sect. 2, post. 

1574. Award equivalent to verdict — Power to enter 
judgment.] — Where a verdict is taken pro formd at 
the trial for a certain sum, subject to the award of 
an arbitrator, the' sum afterwards awarded is to be 
taken as if it had been originally found by the 
jury, Si pltf. is entitled to enter up judgment for 
the amount without first applying to the ct. for 
leave so Id do. — Lee v. Lingard (1801), 1 East, 
401 ; 102 E. B. 155. 

Annotations: — Refd. Allenby v. Proudlock (1835), 1 Har. JSC 

W. 357. Mentd- tie Burgess (1818), 2 Moore, C. P. 745. 

See, also , Sect. 19, Sub-sect. 3, post. 

1575. Court will not interfere.] — By order of Nisi 
Prius a verdict was taken for £100 damages, sub- 
ject to the award of a barrister, (o whom the cause 
<fc all matters in difference were referred, with 
power to direct for whom & for what sum the ver- 


1572 i. Other matters referred as 

t veil as action.] — A verdict was taken for 
pltf., subject to an award “ upon all 
mattery in difference between thorn, as 
well in this suit as all other matters up 
to the commencement of this suit,” 
costs to abide the event. The arbitrator 
awarded that pltf. had good cause of 
action against deft, in the cause, & on 
the matter so submitted, & was entitled 
to a verdict therein, & assessed the 
damages to bo paid by deft, to pltf. in 
the cause at £43 8s. : — Held : the award 
was good, as it disposed by necessary in- 
ference of all the issues in the cause, & 
was not uncertain. — Charles v. Car- 
roll (1852), 9 U. C. R. 357.-— CAN. 

1572 ii. Power to award en- 

tire sum . } — A verdict was taken subject 
to an award. The arbitrators had power 


to dispose of all the mu tiers in difference, 
awarding if they should think tit an 
entire sum in full satisfaction of all past 
& future demands. The arbitrators 
ordered the verdict to be increased wit h 
costs, such amount to bo in full satisfac- 
tion of all past & future demands of pltf.: 
— Held : the award could not be im- 
peached, because it did not distinguish 
the sum allowed in the cause from the 
sum allowed for the other matters in 
difference. — Watson v. Toronto Gas 
Co. (1849), 5 U. C. R. 523.— CAN. 

PART IV. SECT. It, SUB-SECT. 3. 

a. When clause against filing hill in 
equity .] — A verdict was taken subject to 
a reference, & the rule of reference con- 
tained the usual clause against filing any 
bill in equity ; deft., against whom the 


award was made, did not make any 
motion in proper time, but filed his bill 
in equity, for which the ct. granted at- 
tachments against him & his solr., upon 
which writs of habeas corpus were subse- 
quently issued. The ct. refused to enter- 
tain a motion to set aside those writs or 
suspend proceedings upon them. — R. v. 
Mauhook, He Manners & Clark (1845 ), 
1 U. C. It. 322.— CAN. 

1575 i. Court will not interfere .} — A 
verdict was taken for the penalty in a 
bond, subject to a reference. An award 
having been made in favour of pltf., 
deft, moved to arrest judgment, on tho 
ground that the condition was void, 
being in restraint of trade. The applica- 
tion was refused. — Dawes v. Wilkinson 
(1860), 19 U. C. R. 604.— CAN. 
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Sect* 11 . — Where verdict taken subject to reference: 
Sub-sccts. 3 & 4. Sect . 12 : Sub-sects . 1, 2 & 3. 
1 3 : S u b-sect. 1.] 

diet should be entered. He directed a verdict for 
pltf. on two issues & for deft, on the third, adding 
Chat, if there had not been the third issue, he 
should have awarded Is. to pltf. on the other 
issues : — Held : it w as not competent to pltf. to move 
for judgment non obstante veredicto on the third issue. 

The arbitrator’s pow r er was complete & final. 
He had power to do what the ct. could do, & his 
award puts an end to the proceedings (Lord 
Denman, C.J.). — Steeple v. Bonsall (1838), 4 
Ad. & El. 950 ; 2 Har. & W. 11 ; 5 L. J. K. B. 188 ; 
111 E. R. 1041. 

Annotations : — Folld. Britt v. Pashley (1847), 1 Exch. 64. 
Consd. Linegar v. Pearce (1854), 9 Exch. 417. Mentd. 
Doe d. Madkins v. Horner (1838), 8 Ad. & El. 235. 


1576. .] — -Where a case is referred by consent 

to an arbitrator to certify for the amount tor which 
a verdict ought to be given, the ct. will not interfere 
with his finding even though on the merits he ought 
to have come to a different conclusion. — Prior v. 
Price (1841), 9 Dowl. 334 ; Woll. 98 ; 5 Jur. 6. 

1577. Relates back to time of verdict.] — When a 
verdict is taken at Nisi Prius by consent, subject 
to the certificate of an arbitrator, the certificate 
relates back to the time when the verdict was 
pronounced by the jury. — C romer (Cremer) v. 
Churt (Chuck) (1848), 15 M. & W. 310 ; 10 Jur. 
671 ; 153 K. R. 868. 

1578. Intervention of bankruptcy.] — In an action 
to recover the balance upon an account current, 
a verdict for pltf. w as taken by consent, subject to 
a reference to an arbitrator, who w r as empowered 
to direct that a verdict should be entered for pltf. 
or deft., the costs to abide the result of the award. 
After the award, which w T as in favour of pltf., & 
before judgment, deft, committed an act of bkpey., 
of which notice was given to pltf. in the action, but 
judgment w r as nevertheless entered up upon the 
award. On deft, being adjudicated a bkpt. : — 
Held : the amount for w r hich judgment was 
entered up, with interest & costs, constituted a 
provable debt . — Re Pickering, Ex p. Harding ; 
Re Pickering, Ex p. Thornthwaite (1851), 5 Do 
G. M. <fc G. 367 ; 23 L. J. Bey. 22 ; 2 W. R. 386 ; 
43 E. R. 912, L.JJ. 

Annotations : — Consd. lie Routledge, Ex p. Bateman (1855), 

25 L. J. Bey. 19. Distd He Williamson, Ex p.. Todd (1 855), 

6 Do G. M. & G. 744 ; Re Weller, Ex p. Weller (1867), 

17 L. T. 125, C. A. 

See , further , Bankruptcy & Insolvency. 

1579. Where no damages awarded — Nominal dam- 
ages.] — A dispute arose between pltf. & defts. as 
to whether a certain carriage archway had been 
constructed in conformity with an agreement 
entered into between them. An action having 
been brought, by an order of Nisi Prius the cause 
was referred to an arbitrator, who was empowered 
to direct, if he found for pltf., what should be done 
to make the carriage archway in conformity with 
the agreement-. The arbitrator found for pltf., 
without awarding any damages, & directed certain 
alterations to be made in the archway. Pltf. signed 
judgment for the amount of the damages claimed 
in the declaration : — Held : pltf. was entitled only 
to nominal damages. — B rown (Browne) v. Somer- 
set & Dorset Ry. Co. (1865), 34 L. J. Ex. 152 ; 
13 L. T. 146. 

Generally as to the effect of the award. ]—See 
Sect. 15, Sub- sect. 2, post . 


Sub-sect. 4. — Other Cases. 

1580. Entry of verdict on award.] — If the damages 
given by a verdict be reduced by an award under 


an order of Nisi Prius which has been made a 
rule of ct., the party is entitled to have the postea 
delivered to him without any application to tne ct. 
— Grimes v. Naish (1796), 1 Bos. & P. 480 ; 126 
E. R. 1021. 

Annotation : — Refd. Allenby v. Proudlook (1835), 4 Dowl. 54. 

1581. .] — Verdict for pltf., for security. 

Reference, by rule, to three of the jurors, & award 
in pltf.’s favour. A rule having been obtained for 
deft, to show cause why the postea should not be 
delivered to pltf. to take out execution for the 
money awarded, deft, objected that no affidavit 
was produced of the due execution of the award, or 
of a demand of the money : — Held : that was as 
necessary as if the motion had been for an attach- 
ment for non-payment of money, & the rule must 
be discharged. — Read v . Garnett (1744), Barnes, 
58 ; 94 E. R. 805. 

Annotation : — Dbtd. Borrowdale v. Kitchener (1802), 3 Boe. 
& P. 244. The reason upon which the decision in Read v. 
Garnett is founded proves it to be a case of no authority ; 
for a demand of the money is there said to be as necessary 
before execution is taken out as it would he in moving for 
an attachment. Now the former is civil, tho latter criminal 
process (Hooke, J.). 

1582. .] — If a verdict for pltf. be taken at 

Nisi Prius , subject to the award of an arbitrator, 
& the rule of reference be made a rule of ct., the 
verdict may be entered according to the award of 
the arbitrator, without any application to the ct. 
for that purpose. Personal service of the award is 
not necessary to warrant (lie issuing of execution 
in such case, if deft.’s attorney lias been served with 
the award. — Borrowdale r. Kitchener (1802), 3 
Bos. & P. 244 ; 127 E. R. 134. 

Annotations : — Apld. Thompson i\ Jennings (1825), 10 

Moore, C. P. 110. Consd. Allenby r. Proudlock (1835), 4 
Dowl. 54. 

1583. Entry of verdict on certificate.] —Where a 
cause is referred at the assizes, with power to the 
arbitrator merely to declare the amount of the 
verdict, no order of Nisi Prius is necessary ; A 
where, in such a case, a verdict has been entered, 
with the damages in the declaration, subject to the 
certificate of the arbitrator, his certificate made 
after the assizes is sufficient authority to the 
associate to alter the damages t o the amount therein 
stated. — T omes (Thoms) v. JIawkes (1839), 10 Ad. 
& El. 32 ; 2 Per. & Dav. 248 ; 8 L. J. Q. B. 214 ; 

3 Jur. 315 ; 113 E. R. 13. 

1584. .] — Trespass quarc clausum fregit . 

Pleas : (1 ) not guilty ; (2) there was a public high- 
way running by <fc lying close to & adjoining the 
loan 8 in quo, &- same having been obstructed by 
pltf., deft, was compelled to commit the trespass 
complained of in order to pass. A verdict for £50 
damages having been taken at Nisi Prius , subject 
to a reference, the arbitrator certified that a verdict 
ought to be entered for pltf. on the first & for deft, 
on the second issue : — Semble : it was unnecessary 
for him to give any further directions as to vacating 
the verdict for these damages. — Nalder v. Batts 
(1843), 13 L. J. Q. B. 10; 2 L. T. O. S. 105 ; 7 Jur. 
1039. 

1585. Effect of death.] — In a replevin suit a verdict 
was taken for deft., A in an action of assumpsit a 
verdict for pltf., in £300, subject to a reference, 
with power to the arbitrator to direct whether the 
verdict should be entered for pltf. or deft. After 
the evidence was partly heard, but before it was 
ended, or award made, deft. died. The arbitrator 
afterwards made his award, directing £62 16s. rent 
to be paid by pltf. to deft., beyond pltf.’s demand 
in assumpsit, & a verdict for deft, in the replevin 
suit. Pltf. having entered up judgment in the 
actions as of Hilary term, with a suggestion of 
deft.’s death, the ct. refused to set aside the award, 
as the fact of pltf.’s right to take out execution 
without a previous application to the ct. showed 
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that the award was to be treated as the verdict of 
the jury. — Bower v. Taylor (1810), 7 Taunt. 574 ; 
129 E. R. 229. 

Annotations : — Consd. Toussaint v. Hartop (1817), 1 Moore, 
0. P. 287 ; Rhodes v. Haigh (1823). 2 B. & 0. 345. Mentd. 
Bowker v. Evans (1885), 15 Q. B. D. 565, O. A. 


Sect. 1 2. — DIRECTIONS BY THE ARBITRATOR. 

Sub-sect. 1. — Power to give Directions. 

1686. Whether power optional.] — Where, by an 
order of reference, the arbitrator is “ to determine 
what he shall think fit to be done by either of the 
parties,’ ’ he is not bound to direct affirmatively 
that something shall be done, unless he shall so 
think fit. — Angus v. Bedford (1843), 2 Dowl. 
N. 8. 735 ; 11 M. & W. 69 ; 12 L. J. Ex. 180 ; 152 
E. R. 719. 


Annotations : — Consd. Oronfleld v. Edgecombe (1845), 14 
L. J. Q. B. 322 ; NichoUs v. Jonos (1851), 6 Exch. 373. 
Reid. Toby v. Lovibond (1848), 5 C. B. 770 ; Richardson 
v. Worsley (1850), 5 Exch. 013. Mentd. Miller v. Do 
Burgh (1850), 4 Exch. 809. 


1587 . ,] — Where an action for obstructing a 

stream was referred to an arbitrator, with power 
“ to give such directions as he should think proper 
consistently with the legal rights of the parties ’ ’ : — 
Held : lie was not bound to give any directions as 
to the use ol' the stream. — Makepiece v. Loraine 


(1844), 4 L. T. O. 8. 113. 

1588. Award bad In part.] —Where a sub- 

mission to arbn. contains a clause empowering the 
arbitrator to direct what, if anything, shall be done 
by the parties, an invalid execution of such power 
does not vitiate the whole award. Semble : it is 
otherwise where the terms of the submission are 
obligatory. — Nicholls v. Jones (1851), 6 Exch. 
373 ; 2 L. M. A P. 335 ; 20 L. J. Ex. 275 ; 155 
E. B. 587. 


Sec, also, Nos. 1101 — 1200, ante. 


8ub-sect. 2. — Sufficiency of Directions. 
See Nos. 1207 — 1388, ante. 


Sub-sect. 3. — Effect of Directions. 
See Sect. 15, Sub-sect. 2, post. 


Sect. 13.— MISTAKES IN AND AMENDMENT OF 

AWARD. 

Sub-sect. 1. — Mistakes apparent on Face of 

Award. 

1589. General rule — Manifest error on face of 
award.] — Where there appears a manifest error in 


the body of an award, in some cases there may be 
relief against it in Ch., but where the error does not 
appear without unravelling it & examination of 
matters of account, it is not relievable in Ch. — 
Brown v. Brown (1683), 2 Gas. in Ch. 140 ; 1 
Vern. 157 ; 22 E. R. 885. 

Annotation : — Consd. Nichols v. Roe (1834), 5 Sim. 156. 

1590. .] — An award may be relieved 

against where there is a clear mistake in fact or 
law. — Ridout v. Payne (1747), 3 Atk. 486 ; 1 Ves. 
Sen. 10 ; 27 E. R. 857. 

Annotations : — Mentd. Hogan v. Jackson (1775), 1 Cowp. 

299 ; Campbell v. Twemloii (1814), 1 Price, 81 ; Sherrafcfc 

v. Bentley (1834), 2 My. & K. 149 ; Doe d. Booley v. 

Roberts (1840), 11 Ad. & El. 1000. 

1691. .] — The mistake must be plain & 

gross, in order to set aside an award. — Anon. 
(1774), Lofft, 554 ; 98 E. R. 796. 

1592. .] — An award made by a bar- 

rister, to whom all matters in difference are referred 
by an order of Nisi Prius, is final between the 
parties, unless for some objection apparent on the 
race of the award, or something amounting to mis- 
conduct be imputable to the arbitrator. — Sharman 
v. Bell (1816), 5 M. & S. 504 ; 105 E. R. 1135. 

1593 . ,] — Exceptions will lie to an 

award, but they must be to matters on the face of 
it, & not to matters of fact, of which the arbitrators 
are the proper judges. — Dick v. Milligan (1792), 
4 Bro. C. 0. 117; 2 Ves. 23 : 29 E. R. 808 ; subse- 
quent proceedings (1791), 4 Bro. C. C. 536. 

Annotations : — Expld. Ford v. Gartside (1792), 2 Cox, Eq. Cas. 

368. Consd. Crawshay i\ Collins (1818), 3 Swan. 90. 

Reid. Mackintosh v. G. W. Uy. Co. (1805), 4 Gift. 083. 

1594. Error In law — Principles appearing on face 
of award.] — A general reference to arbn. by parties 
in a suit;, then depending in Ch., was made an 
order of a ct. of law : — Qu. : whether that was an 
order within the Act of 1698, excluding the equit- 
able jurisdiction to affect the award lor mistake 
of the law apparent, A to restrain an application 
to the ct. of law to enforce it. 

Notwithstanding the second clause of the Act, 
eta. of law have always considered themselves at 
liberty to determine whether there was a mistake 
on the part of thy arbitrator, though that clause 
specifies only corruption or undue means (Lord 
Eldon, C.). — Nichols v. Ciialie (1807). 1 Coop. 
temp. Cott. 419 ; 14 Ves. 265 ; 33 E. R. 523. 

Annotations : — Consd. Nichols v. Roo (1834), 3 My. & lv. 431 ; 

Chuck v. Cromer (1848), 2 Ph. 477. Refd. Homing v. 

Swinnerton (1845), 14 Sim. 588 ; Harding v. Wickham 

(1861), 2 John. & H. 676. Mentd. Auriol v. Smith (1823), 

Turn. * R. 121. 

1595 . .] — The ct. will not set aside an 

award, on the ground that the arbitrator was mis- 
taken in law, unless the principles of law upon 
which lie has decided appear upon the face of the 
award. — Anon. (1819). 1 Chit. 674. 

1596. .] — The ct. will not set aside an 

award, on the ground of a mistake by the arbitrator 
on a point of law, unless the illegality be apparent 
on the face of the award. — -Payne (Pain) v. Massey 
(1821), 9 Moore, C. P. 666 ; 3 L. .T. O. S. C. P. 34. 


PART IV. SECT. 13, SUB-SECT. 1. 

1589 i. General rule.] — An award, 
defective & illegal on the face of it, should 
bo at once remitted. — L ucumee Narain 
V. Pvlk (1870), 2 N. W. 150.— IND. 

1589 ii. .] — The alleged mistake 

in law & fact must appear on the face of 
the award, or bo disclosed by some con- 
temporaneous writing. 

In this respect there is no difference 
between awards made on compulsory 
reference under C. L. P. Act & other 
awards. — McDonald v. McDonald 
(1861), 7 U. C. L. J. 297.— CAN. 

1589 iii, .] — The cases in which a 


ct. will interfere with an award art 1 ! eon- 
finod to those where a palpable error 
appears on the face of the award, or 
where the arbitrators making the award 
admit a mistake . — lie Grant & East- 
wood (1875), 22 Gr. 563.— CAN. 

1589 iv. Railway Act of Canada. ] 

— Error of law or fact on the part of an 
arbitrator, or excess of jurisdiction, must 
appear on the face of the award or from 
the evidence or documents of record on 
an appeal from an award of arbitra- 
tors under Railway Act of Canada. — 
Pontiac Pac ific Junction Ry. Co. & 
Ottawa & Gatineau Ry. Co. v. Com- 


munity General HosprrvL. Almshouse 
ft Seminary of Learning of the 
Sisters of Charity at Ottawa (1901), 
Q. R. 20 S. C. 567.— CAN. 

1594 i. Error in law — Apparent on 
face of aicard .] — Where an award is based 
upon an error in law which appears on 
its face, the party prejudiced is entitled 
to have the award remitted to the ar- 
bitrator for reconsideration, with a 
declaration as to the true interpretation 
of the point which he has wrongly- 
decided. — T ucker v. South British 
Insurance Co., Ltd. (1916), 35 N. Z. 
L, R. 1142.— N.Z. 
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Sect 13. — Mistakes in & amendment of award: 

l' 2, A.} 

1597. -.] — An award cannot be set aside, 
on the ground that the arbitrator is mistaken in 
point of law, unless the principles on which he 
decided appear upon the face of the award. — 
Delves v. Fry (1826), 6 L. J. O. S. C. P. 17. 

1598. .] — An award will be set aside 

where the arbitrator has gone wrong on a point of 
law Sc the error in law appears on the face of the 
award. — Landauer v. Asser, [1905] 2 K. B. 184 ; 
74 L. J. K. B. 659 ; 93 L. T. 20 ; 53 W. It. 534 ; 
21 T. L. It. 429 ; 10 Com. Cas. 265. 

Annotation: — Mentd. Strass v. Spillers & Bakers, [1911] 2 
K. B. 759. 

1599. In special case submitted to High 

Court.] — Although the opinion of the High Ct. 
upon a special case stated by an arbitrator under 
the Act of 1889, with regard to a question of law 
arising in the course of the reference, cannot be 
the subject of an appeal, yet, if that opinion is 
erroneous, an award expressed to be founded on 
that opinion can be set aside as containing an error 
of law apparent on the face of the award. — British 
Westingiiouse Electric Sc Manufacturing Co. 
v . Underground Electric Bys. Co. of London, 
[1912] A. C. 673 ; 81 L. J. X. B. 1132 ; 107 L. T. 
325 ; 56 Sol. Jo. 734, 31. L. 

Annotations: — Retd. Re King & I>uveen, [1913] 2 K. B. 32 : 
Re Wulff & Dreyfus (1917), 117 L. T. 5*3, (’• A.; /.V 
parsons & Brixham Fishing smack Insoe. (1918 1, 62 
Sol. Jo. 384 ; Westacott v. iiahn (1918), 87 L. J. K B- 
555, C. A. ; Re Olympia, Oil & Cake Co. Sc MacAndrew 
Moreland, 119181 2 K- B 771, C. A. Mentd. Hill v. 
S ho well (Edwin) (1918), 87 L. J. K. B- 110(5, II. L. 

See , generally , Nos. 1034 — 10S3, ante. 

1600. in special case submitted to counsel by 

agreement.]— -Where arbitrators, instead of stating 
their award in the form of a special case for the 
opinion of the ct. under the Act of 1889, s. 7, by 
agreement state their award in the form of a 
special case for the opinion of counsel, who is sub- 
stituted for the ct. under that sect., the decision 
of counsel cannot be questioned on the ground of 
an alleged error of law on the face of it, nor is there 
any right of appeal . — lie Wulff Sc Dreyfus At Co. 
(1917), 86 L. J. K. B. 1368 ; 117 L. T. 583 ; 61 
Sol. Jo. 693, 0. A. 

1601. Apparent on paper delivered with 

award.] — If an arbitrator profess to decide upon 
the law, & he mistake it, the ct. will set aside the 
award, although the arbitrator’s reasons do not 
appear upon the face of the award, but only upon 
another paper delivered therewith. Semitic : it 
would be so if such reasons appeared in any other 
authentic manner to the ct. — Kent v. Elstob 
(1802), 3 East, 18 ; 102 E. R. 502. 

Annotations :— Distd. Young v. Walter (1804), 9 Ves. 301. 
Expld. 8 harm an r. Bell (1810), 5 M. & 8. 501. Distd. 
Price r. Jones (1828), 2 Y. & J. 1J4; Leggo r. Young 
(1855), 1C C. B. 02(5. Consd. Ilogge v. Burgess (1858), 3 
H. & N. 293 ; Holgate v. Killick (1861 ), 7 H. & N. 418. 
Apld. London Dock Co. r. Shad well Parish (1862). 1 New 
Rep. 91. Refd. Steff v. Andrews (1816), 2 Mndd. 0 ; 
Payne v. Massey (1821), 9 Moore, C. P. GOO ; Nichols v. 
Roe (1834), 3 My. Sc K. 431. 

1602. .] — No objection can be taken to 

an award, upon the ground of a mistake in point 
of law, unless the grounds of the objection appear 
upon the award, or in some authentic shape before 


the ct. The expression by the arbitrator of his 
opinion upon the law of the case, before he makes 
his award, is insufficient cause for setting aside 
the award ; but if the reasons are delivered by the 
arbitrator contemporaneously with the award, the 
ct. will be able to perceive the exact grounds upon 
which he proceeded. — P rice v. Jones (1828), 2 
Y. & J. 114 ; 148 E. R. 8 55. 

1603. But not forming part of award.] 

— An arbitrator made his award, Sc at the same time 
drew up a statement of his reasons, which he for- 
warded, on the day of publication, to one party, 
Sc ten days later to the other party. He wrote also 
to the former that he was dissatisfied with his 
award, <fe that a case ought at once to be laid before 
the ct. He stated on oath that the statement of 
grounds was given for the purposes of the special 
case to be stated, Sc not as a part of the award he 
had made : — Held : the statement of grounds 
could not be looked to as a ground for impeaching 
the award, the whole circumstances bearing out 
the arbitrator’s explanation that they were not 
intended to be part of the award. — S outh Eastern 
Ry. Co. v. Abxnger Overseers (1852), 16 J. 1\ 
774. 

1604. Error In fact — Apparent on face of award.] — 

An arbitrator, to whom an action for a fraudulent 
representation of the circumstances of A. was 
referred, found that deft., knowing the object of 
pltfs.’ inquiries, had omitted to state the material 
facts of the existence of debts due by A. to him, & 
of his holding A.’s warrant of attorney, Sc that he 
did not give a fair representation of what he knew 
concerning A.’s credit, Sc that deft., although he 
did not mean to hold out any inducement to pltfs. 
to trust A., thereby misled pltfs. & created in them 
a false confidence in the circumstances of A. The 
arbitrator acquitted deft, of all collusion with A., 
Sc of all fraud at the time of making the represen- 
tation, but feeling himself compelled by adjudged 
cases, which he mentioned, to decide that the 
knowledge of the falsehood of the tiling asserted 
was in itself fraud A deceit, lie awarded in favour 
of pltfs. The ct. set aside tiie award, on the ground 
that the arbitrator had. on the face of it, acquitted 
deft, of fraud Sc deceit. — Ames r. Milward (1818), 
2 Moore, C. I\ 713 : 8 Taunt. 637 ; 129 E. R. 532. 

1605. Contained in paper delivered with 

award.] — An arbitrator having delivered a written 

I wiper with his award, in order to raise a point of 
aw for the opinion of the ct., the ct. set aside the 
award upon the facts staled in that paper. — 
Holmes v. Higgins (1822), 1 B. Sc C. 74 ; 2 Dow. 
Sc Ry. K. B. 190 ; 1 L. J. O. S. K. B. 47 ; 107 E. R. 
28. 

Annotations : — N.F. Wilson t\ King (1834), 2 Cr. Sc. M. G89 ; 
Mentd. Moneypenny v. Hart land (1824), 1 C. Sc 1\ 352 ; 
Lucas v. Boaeh (1840),] Man. Sc G. 4i 7 ; Chadwick v. 
Clarke (1845), 1 C. B. 700 ; Duy v. Sharp (1846), 7 L. T. 
O. S. 02 ; Reynell r. Lewis, Wyld v. Hopkins (1846), 4 
By. Sc Can. Cas, 351 ; Walstab v. Spottiswood© (1846), 
3 0 .Tur. 498 ; Wilson v. Curzon (1847), 15 M. & W. 632 ; 
Smith v. Archibald (1849), 14 L. T. O. S. 174 ; Boulter v. 
replow, Boulter v. Brooke (1850), 9 C. B. 493. 

1606. Clerical error — Wrong Christian name.] — 

Where an arbitrator made an award describing 
pltf. by a wrong Christian name, the ct. sent it back 
to him for correction, under a clause contained in 
the order of reference, empowering the ct. to refer 
the award back for amendment. — H owett (Hew- 


1801 i. Apparent on paper de- 

livered with award .) — When the grounds 
of the arbitrator's decision appear in 
home contemporaneous document de- 
livered with the award, the ct, can look 
at it, Sc will entertain an application to 
set aside the award as founded upon 
an erroneous view of the law. — Doig 
r. Holley (1884), 1 Man. L. R. 61. — 
CAN. 

1604 i. Error in fact — Apparent in 


minutes.] — An arbitrator, as appeared 
from his minutes taken on the arbn., 
having misconceived certain acts Sc mis- 
understood some admissions by counsel, 
the award was referred hack for re-con- 
si deration.— C lancy v. Clancy (18C9), 5 
I*. R. 108.— CAN. 

1606 i. Clerical error — Wrong initials 
— Wrong amount.] — Held : a mistake in 
the initial letters of the name of one 
of the parties was not fatal, & an award 


for a certain smn, Sc that a verdict 
should be entered for the sum, naming a 
larger sum, Was good for the smaller one. 
— Charles v. Hickson (1841), 1 Ont. 
Dig. 144.— CAN. 

1606 ii. Wrong Christian name.] 

— Where a verdict was taken for pltf., 
subject- to a reference, & the arbitrator 
awarded for deft., but everywhere 
styled pltf. “ John,” instead of “ Pat- 
rick,” — the ct. set aside the award, Sc 
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itt) v . Clements (1844), 7 Man. & G. 1044 ; 8 
Scott, N. K. 851 ; 9 Jur. 17 ; 135 E. R. 424. 

Annotation : — Folld. Davies v. Pratt (1855), 16 C. B. 586. 

1007. Sum stated as if In account.] — A direc- 
tion by an arbitrator to enter a verdict for a given 
amount may be disregarded, if it be plainly shown 
that this sum is stated by him as if m an account 
between the parties, independently of allowances, 
which elsewhere appear & reduce the sum actually 
due to a balance also appearing upon his certificate 
k stated to be all that is due. — Stroud v . Cooper 
(1845), 4 L. T. O. S. 290. 

1008. In stating date of mortgage.] — By an 

indenture of submission it was left to the arbitrator 
to find ( inter alia) whether pltf. was liable to dis- 
charge a sum of money secured by a mtge. executed 
by him on or about Sept. 29, 1818. The arbitrator 
found that pltf. “ was not liable to discharge a sum 
of money secured by mtge. executed by him on 
Sept. 20, 1817, which was by deft, produced to me 
as the mtge. in the indenture mentioned as, k by 
pltf. admitted to be, the mtge. executed by pltf. 
on or about Dec. 20, 1818.” One deed only was 
mentioned in the indenture of submission. Upon 
a plea of nut l id a yard : — Held: the arbitrator 
had substantially decided the matter referred to 
him. — 'Spooner v, Payne (1847), 4 0. B. 328 ; 10 
D. J. 0. T. 225 ; 9 L. T, O. S. 52 ; 130 E. It. 533. 

Annotation : — Reid. Blakeney v. Regan (1852), 1 W. R. 21. 

1609. Waiver of sum erroneously awarded.] — 

Upon the face of an award the arbitrator appeared 
t o have improperly disallowed a sum of £818. On 
an application to a ct. of equity to set aside the 
award, resp. offered to allow it : — Held : the award 
must be set aside. — S kipworth v. Skipwortu 
( 1840), 9 Beav. 135 ; 50 E. It. 291. 


Sub-sect. 2. — Mistakes not apparent on Face 

of Award. 

A . A dm i lied Mittla lies. 

1610. Where no affidavit by arbitrators — Mis- 
understanding about costs.] — Motion to set aside an 
award, made by three arbitrators, whereby £50 
was only awarded for damages k costs, upon an 
affidavit that two of the arbitrators declared, since 
the making the award, that they understood that 
the attorneys of both sides were each of them to 


agree about the costs attending the suit, & that 
they only meant such costs as the party was at 
otherwise : — Held : it would be a matter of dan- 
gerous consequence if an award were overturned 
for something which part of the arbitrators had 
declared about it, but if ail the arbitrators came 
before the ct. k declared their meaning was mis- 
taken in the drawing up the award, that might be 
some reason for the ct.’s interposing. — Harding v, 
Pitcroft (1730), 1 Bam. K. B. 364 ; 94 E. R. 245. 

1611. Necessity for distinct evidence.] — A 

declaration of one of the arbitrators that, had he 
seen a letter of which, being mislaid at the time* 
the contents were proved, he would have acted 
otherwise : — Held : not sufficient against an award 
on the ground of mistake admitted by the arbi- 
trators, of which there ought to be clear, distinct 
evidence, k an affidavit by the arbitrators, to 
induce a ct. of equity to set aside the award or a 
ct. of law to refuse to make it a rule of ct. — Ander- 
son v . Darcy (1812), 18 Ves. 447 ; 34 E. R. 380. 

1612. Mistake as to effect of former refe- 

rence.] — An award made by a barrister cannot be 
questioned on the ground of any statement not 
appearing on the face of the award, or annexed to 
it, k a letter written by him to one of the parties 
to the effect that he felt himself bound to make an 
award in favour of the other party, on the ground 
that the measure in dispute had arisen before a 
former reference, k that, although he thought the 
first arbitrator mistaken, he considered himself 
concluded by the award, is no ground for setting 
aside the award made by the latter, unless it appear 
on the face of the award, or of some paper annexed, 
that the arbitrator wished to raise such question. 

•Williams v. .Tones (1829), 5 Man. <fc Ry. K. B. 3. 

1613. Misconstruction of rule of reference.] 

— An arbitrator, with a view of enabling one of the 
parties litigant to make an application to the ct. 
after the publication of his award, stated matters 
which showed he had put a mistaken construction 
on the rule of reference, & had misdocided accord- 
ingly ; the ct. received affidavits of these facts, & 
set aside the award, notwithstanding on the face 
of it there was no objection. — Jones v. Corry 
(1839), 5 Bing. N. 0. 187 : 7 Dowl. 299 ; 1 Arn. 
459 ; 7 Scott, 106 ; 8 L. J. 0. P. 89 ; 3 Jur. 149 ; 
132 E. R. 1076. ' 

Annotation s : — Consd. Hodgkinsou i\ Fertile (1857), 3 

C. B. N. S. 189. Dbtd. London Dock Co. v. Shadwell 

Parish (1802), 1 Now Ilep. 91. Refd. Doe d. Oxendcn v. 

Cropper (1839), 2 Per. & l)av. 490. Mentd. Buccleuch v. 

Metropolitan Board of Works (1870), L. It. 5 Exeh. 221. 

the arbitrator was influenced by it, & 
that if it had not happened ho would 
have made a different award. — Lyons v. 
Donovan (I860), 2 Old. 180.— CAN. 

1610 ii. - Mistake of clerk. ] — An 
arbitrator intended to award that the 
costs of the reference & award, as well as 
of the causes should bo paid by deft., but 
by the mistake of a clerk the costs of the 
reference & award were omitted. The 
award was remitted back for correction. 
— Stewart v. Beattie (1876), 37 U. C. 
R. 538.— CAN. 

1610 iii. Desire to alter erroneous 

judgment -) — The ct. cannot set aside an 
award, valid on its face, on the ground of 
erroneous judgment on a matter within 
his jurisdiction, even where the arbitra- 
tor having discovered the error desires to 
rectify the award ; but on the ground of 
mistake properly so called, or inadver- 
tence, the ct. will remit the award. — 
Prouopoot v. Turnbull (1882), 1 N. Z. 
L. R. 247.— N.Z. 

1613 i. Misconstruction of order 

of reference .] — The fact that one of the 
arbitrators states that he put a mistaken 
construction on the order of reference is 
not a ground for setting aside an award 
good on its face. — Connolly v . C. (1846)* 
10 1. Eq. R. 104.— IR. 


granted a new triul. — McMammon v. 
McEldkiiry (1812), 1 Ont. Dig. 144. — 

CAN. 

1606 iii. .1 — When an arbi- 

trator makes a mistake in the heading 
of an award in the Christian name of 
one of the parties, tin* award will be 
referred back to him for amendment. 
— Annis v. Cook (1866), 2 Old. 163. 
—CAN. 

1606 iv. Mistake in arbitrator's 

names.) — A variance in t lie names of 
arbitrators : — Held : no ground of non- 
suit. — Bentley v. West (1847), 4 

U. C. n. 98.— CAN. 

1606 v. Cause wrongly described.) 

— An award will not be set aside because 
the cause in which it is intituled is not 
set out correctly, provided it can be 
sufficiently identified by reference to the 
body of the award as being in the cause 
referred. — Creighton t*. Brown (1854), 
1 P. R. 331.— CAN. 

1606 vi. In giving effect to arbi- 

trator’s intention.) — An award was varied 


clerical. — He Hendry & Rogers (1877), 

5 Q. 8. C. It. 199.— A US. 

d. Dominion Haihvay A ct. ] — 

Motion for an order referring back to the 
arbitrators, to enable them to correct a 
clerical error, an award made under 
Dominion Railway Act : — Held : except 
under power conferred by slat., or by 
the parties, the rts. would not correct 
errors in awards, either directly or 
through the arbitrators, & the above 
Act did not authorise the reopening of a 
reference. — He Me Alpine & Lake Erie 

6 Detroit River Ry. Co. (1902), 22 
C. L. T. 98 ; 3 O. L. R. 230 ; 1 (). W. It. 
100, 484.— CAN. 

e. How objection may be taken .) — 
Objections to an award as bad upon its 
face cannot be raised as giving a right 
to proceed with an action referred. — 
McCollum r. McKinnon (1862), 22 
V. C. R. 175— CAN. 

PART IV. SECT. 13, SUB-SECT. 2.— A. 

1610 1. Where no affidavit by arbitrators 
— What must be shown. 1 — To set aside an 


award on the ground of mistake on the 
where a mistake had been made by the part of an arbitrator, the mistake must 
umpire in the expression of his in ten- be admitted by the arbitrator : & it 
tion, such mistake being regarded as must also be shown that the judgment of 
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Sect 13. — -Mistakes in & amendment of award: 
Sub- sect. 2, A.] 

1614. Omission of admitted claim.] — An 

action for goods sold, etc., to which deft, pleaded 
a set-off, having been referred to arbn., deft, ad- 
mitted that pltf. had a claim against him for 
£119 Is. 4 d. t the produce of pltf.’s goods sold by 
him under a distress for rent, & that the further 
sum of £82 3a. 8 d. was due for goods sold, which 
sums together exceeded the entire set-off claimed 
by deft. The arbitrator, omitting by mistake the 
sum of £119 7s. 4d. admitted to be due to pltf., 
awarded that deft.’s set-off amounted to £100 Os. 6d. 
& thereby exceeded pltf.’s damages, which he 
assessed at £94 13s. 4a. It appeared on affidavit 
that, on the error being pointed out to him, he 
admitted it & requested deft, to allow him to recon- 
sider his award upon the evidence before him, 
which the latter refused. The error did not appear 
upon the face of the award, nor did the arbitrator 
make any affidavit. The ct., in the above circum- 
stances, refused to set aside the award, adhering to 
the general rule that the mistake of an arbitrator 
was no rule for setting aside an award. — Phillips 
(Phillip) v. Evans (1843), 12 M. & W. 309 : 13 
L. J. Ex. 80 ; 2 L. T. O. S. 171 ; 152 E. K. 1216 ; 
»ub nom. Phillips v. Edwards, 1 Dow. & L. 403. 

Annotations: — Consd. Hutchinson v. Shepporton (1849), 
13 Q. B. 955 ; Hogge v. Burgess (1858), 3 H. & N. 293. 
Refd. H agger v. Baker (1845), 2 Dow. & L. 85(5 ; Brown v. 
Hcllaliy (1857), 26 L. J. Ex. 217 ; Hodgkinson v. Fernio 
(1857), 27 L. J. C. P. 6G ; Worsdcll v. Holden (1859), 1 
L. T. 14 ; Flynn v. Robertson (1869), L. R. 4 C. P. 321. 
Mentd. Wynn v. Nicholson (1819). 18 L. J. C. F. 231 ; 
Imperial Royal Chartered Azienda Assicuratriec of Trieste 
V. Funder (1872), 21 W. R. 67. 

1615. Failure to calculate exactly amount of 

set-off.] — Declaration for money payable for board 
Ac lodging, Ac upon several other claims. Pleas to 
the whole action, (1) never indebted, (2) set-off 
for use At occupation Ac other alleged debts. Issues 
on the pleas. The cause being referred, with power 
to the ct. to remit it to the arbitrator in case of the 
award being objected to, the arbitrator directed a 
verdict for pltf. on the first issue A; for deft, on the 
second. Deft, applied to the arbitrator to know 
how much he had allowed pltf. to deduct from the 
rent in nrrear ; the arbitrator, in answer, stated 
that he had made only a rough estimate, finding 
that the rent in arrear far exceeded the board Ac 
lodging, which, he said, was the only claim which 
pltf. had made out. On taxation the master 
allowed all pltf.’s costs incurred in support of any 
part of his claim as costs of the first issue. The 
ct., on motion by deft., referred the case back to 
the arbitrator in order that he might, if ho thought 
fit, find separately as to the different items con- 
tained in the declaration. — G ore v. Baker (1855), 
4 E. A: B. 470 ; 24 L. ,T. Q. B. 94 ; 1 Jur. N. S. 425 ; 
119 E. It. 172. 

Annotations: — Expld. Dinn v. Blake (1875), L. R. 10 C. P. 
388. Mentd. Potter v. Chambers (1878), 4 C. P. D. 69. 

Mistake as to power.] - A paper 
delivered by an arbitrator to one of the parties to 
a reference, along with his award, in which the 
arbitrator stated that he would have given that 


party the costs if he had power, cannot be taken 
into consideration by the ct. on an application to 
send back the case to the arbitrator upon the 

Q uestion of costs. — L eggo v. Young (1855), 16 
. B. 026 ; 24 L. J. C. P. 200 ; 139 E. R. 904 ; 
subsequent proceedings (1856), 17 C. B. 549. 

Annotations : — Consd. Bell v. Postlothwaito (1855), 5 E. 8c B. 
695 ; Hodgkinson v. Fernie (1857), 3 C. B. N. S. 189 ; 
Holgate v. Killick (1861), 7 H. &N 418. Folld. Wimshurst 
v. Barrow Shipbuilding Co. (1877), 2 Q. B. D. 335. Retd. 
West London Ry. Co. v. FuJham Union (1870), L. R. 5 
Q. B. 361. Mentd. London Dook Co. v. Shadwell Parish 
(1862), I New Rep. 91. 

1617. Wrongful deduction of expenses.] — An 

arbitrator, to whom a question of the legality of a 
distress was submitted, made his award in favour 
of appet., but deducted the expenses of the dis- 
tress, which he decided was illegal, from the sum 
awarded. Appet. ’s attorney subsequently saw 
him & told him he ought not to have made that 
deduction, & he said he had done so by a mistake 
from inadvertence. Upon an application to set 
aside the award or refer it back, on the ground of 
mistake, the former branch of the rule was refused. 
— Be Shaw Ac Pitt (1856), 4 W. R. 616. 

1618. Where affidavit by arbitrators — Sums sub- 
tracted instead of added — Amount made payable by 
wrong party.] — Whore it appeared upon the affi- 
davit of two of three arbitrators, who had made 
their award, that they had made a mistake in their 
award by deducting £75 from £143 instead of 
adding those sums together, A c that they had made 
a further mistake by awarding that A. should pay 
the balance to B. instead of awarding B. to pay 
the balance to A., the ct. set aside the award. — 
Be Hall & Hinds (1841), 2 Man. Ac G. 817 ; 3 
Scott. N. R. 250 ; Drinkwater, 214 ; 10 L. J. C. P. 
210 ; 133 E. R. 987. 

Annotations: — Expld. & Distd. Phillips v. Edwards (1843), 
1 Dow. & L. 463 ; H agger r. Baker (1845), 2 Dow. & L. 
856. Consd. & Folld. Hutchinson i\ Shepporton (1849), 
13 Q. B. 955. Consd. Hogge v. Burgess (1858), 3 H. & N. 
293. Distd. Sadler v. Smith (1869), L. R. 4 Q. B. 214. 
Dbtd. Imperial Royal Chartered Azienda Assicuratrice of 
Trieste v. Funder (1872), 27 L. T. 438. Refd. lie Stroud 
(1849), 8 C. B. 502 ; Winn v. Nicholson (1849), 7 CJ. B. 
819; Saunders v. Darner (1850), 16 L. T. O. S. 153; 
Hodgkinson v. Fernie (1857), 3 C. B. N. S. 189 ; Flynn v. 
Robertson (1869), L. R. 4 C. P. 324. 

1619. Common Law Procedure Act, 1854, 

S. 8.] — The above sect, did not authorise the ct. 
to send back an award for reconsideration by the 
arbitrators on any ground except such as before 
the above Act would have induced it to set aside 
the award or to treat it as a nullity in an action 
brought upon it. The object of the sect, was, 
where any error, formal or otherwise, had occurred 
which would vitiate the award, to enable the ct. 
to send it back, if they thought fit, to the arbi- 
trators to correct such error instead of setting the 
award wholly aside. 

If a mistake has been made in the award, not 
apparent on the face of it, A : such mistake is ad- 
mitted in an affidavit by the arbitrators, such an 
admission is sufficient to authorise the ct. to set 
aside the award under the former practice, or to 
refer it back under the Act. So also, if the arbi- 


1616. Mistake as to power.] 

— On evidence, partly supplied by the 
arbitrators, that- they had, under a 
mistake as to their power omitted to 
insert a condition in their award, the ct. 
remoulded a rule by wliich the ct. below 
hod remitted the award for a different 
purpose, so as to enable the arbitrators. 
In their amended award, to supply 
the supposed omission. — McKellar v. 
White (1869), 1 N. Z. L. R. 38.— N.Z. 

h. <£' mortgage .] — The 

parties & the arbitrators admitted that a 
mistake had been made in requiring one 
of defts. to pay off a mtge. ; — Held : (1) 


the evidence of the arbitrators was re- 
ceivable as to such point, oh well as on 
the point of their having taken into con- 
sideration matters not within 1 heir juris- 
diction ; (2) the award should be sent 
back t-o them t-o be corrected. — Tkkmain 
v. Mackintosh (1873), R. E. D. 447. — 
CAN. 

1618 i. Where affidavit by arbitrators — 
Mistake in stating in w>hat capacity money 
receivable. J — Where pltf., having two ac- 
tions ponding, one in a representative 
character & the other in his own right, 
referred both to arbitrators, who 
awarded a sum of money to pltf. In his 


representative character, the ct., on 
affidavits of the arbitrators that the 
money was intended for pltf. in his own 
right, set the award aside on account "of 
the mistake. — Dennison v. Sandford 
(1833), 30 S. 379.— CAN. 

\ 6 18 ii. Denying mistake but certi- 

fying case should be reopened .] — An appli- 
e-ation to refer bock on account of a mis- 
take was refused, the mistake being 
denied on affidavit, though the arbitra- 
tor certified that in his opinion the case 
should be reoponod. — L atta v. Wall- 
bridge (1861), 3 P. R. 157.— CAN. 
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trators insist that they have made no mistake, 
but state the principle upon which they made the 
award, A the ct. is of opinion that such principle 
is not consistent with the reference. — Mills v . 
Bowyers’ Society, Bowyers’ Society v . Mills 
(1856), 3 K. A J. GO ; 69 E. R. 1024. 

Annotations : — Apld. Flynn v. Robertson (1869), L. R. 4 
O. P. 324. Consd. Rinn v. Blake (1875), L. R. 10 C. 1\ 
388. Expld. lie Keighley, Maxsted & Durant, [1893] 1 
Q. B. 405, C. A. Reid. Re Aitken’s Arbitration (1857), 

3 Jnr. N. S. 1296. Mentd. Clayton v. Westminster Bryrnbo 
Coal & Coko Co. (1864), 11 L. T. 366 ; He Walton Shore 
Road, Essex, He Warner St Powell (1866), 15 W. R. 303 ; 
Re Wkiteley & Roberts, [18913 1 Ch. 558. 

1620. Admissibility in evidence to ex- 

plain award.] — The ct. will admit evidence of an 
arbitrator in explanation of his award, A when it 
appears from such evidence that there has been 
a mistake on his part, either as to the subject- 
matter referred to him, or in point of legal prin- 
ciple affecting the basis on which the award is 
made, the award will be set aside or referred back 
again to the arbitrator. — Re Bare Valley Ry. Co. 
(1868), L. R. 6 Eq. 429 ; sub nom. Re Rhys 6c 
Richards A Dare Valley Ry. Co., 37 L. J. Ch. 
719. 

Annotations : — Apprvd. Bucclcuch v. Metropolitan Board of 
Works (1872), L. R. 5 H. L. 418, II. L. Reid. Graf ham v. 
Turnbull (1875), 44 L. J. Cl.. 538. Mentd. Rinn v. Blake 
(1875), L. R. 10 C. P. 388 : Rhodes v. Airedale Drainage 
Comr. (1876), 1 C. P. D. 380. 

See, also, Sect. 15, Sub-sect. 1, post. 

Necessity for affidavit.] — The 
general rule that t he ct. lias power to send back 
an award to an arbitrator for reconsideration only 
in case of fraud or corruption, A where an error 
appears necessarily on the face of the award, is 
subject to the further exception upheld in Flynn 
v. Robertson (No. 1625, post), viz., where there is a 
mistake admitted by the parties A- by the arbi- 
trator himself. If is not, however, enough to 
bring a case within this last exception that the 
arbitrator should have admitted the grounds of his 
decision A that those grounds should be manifestly 
erroneous. It, is only where the arbitrator himseif 
comes to crave the assistance of the ct. to enable 
him to rectify his own mistake that the ct. has 
power to send back the award to him for that 
purpose. — 1)1 nn v. Blake (1875), L. R. 10 C. P. 
388 ; 44 L. J. C. P. 276 ; 32 L. T. 489. 

Annotations : — Consd. Re Keighley, Maxsted & Durant, 
[1893] 1 Q. B. 405, O. A. ; Rc Palmer & Hosken, [1898] 
1 Q. B. 131, C. A. Refd. Re Baxters & Mid. Ry. Co. 
(1906), 95 L. T. 20, C. A. 

1622. Ineffectual where mistake is as to 

effect of award.] — An action for the balance of an 
account was referred to two local engineers. The 
arbitrators, believing that they had power over 


costs, awarded pltfs. the full amount clainied, & 
adjudged that each party should pav his own 
costs. When they discovered that costs followed 
the event, they concurred in an affidavit to the 
effect that they would have awarded pltfs, a less 
sum, if they had thought the whole costs would 
fall upon deft. : — Ileld : tho mistake of the arbi- 
trators was no ground for sending back the award, 
A a rule for setting it aside should be discharged. 
— Allen v . Greenslade (1875), 33 L. T. 567. 

Annotations: — Apprvd. Greenwood v. Brownhill (1881), 

44 L. T. 47. C. A. Diatd. Rc Baxters & Mid. Ry. Co. (1906), 

95 L. T. 20. C. A. 

1623. .] — An action was referred, the 

costs of the cause to abide the event. The award 
gave damages to pltfs., but directed that defts. 
should retain certain goods, A as to defts.* counter- 
claim the finding was for pltfs. Defts. applied to 
refer back the award on an affidavit by the arbi- 
trator that it did not carry out his instructions or 
effect his intentions, that when he signed it he 
thought the effect of defts. retaining the goods 
would be to give them the costs of their counter- 
claim, A that he wished the award referred back 
to him : — Held : no grounds were disclosed for 
disturbing the award. — Greenwood A Co. v. 
Brownhill A Co. (1881), 44 L. T. 47, 0. A. 

Annotation : — Distd. Re Baxters & Mid. Ry. Co. (190G), 95 

L. T. 20, C. A. 

1624. Error of omission.] — In an 

arbn. under Light Railways Act, 1896 (c. 48), in 
which under the slat, the costs were in the dis- 
cretion of the arbitrator, the arbitrator made A 
published an award in which he said nothing as to 
costs. Upon an affidavit by the arbitrator that 
the reason why he had made no award as to costs 
was that lie had been under the misapprehension 
that the arbn. was subject to the provisions of 
Lands Clauses Consolidation Act, 1845 (c. 18), 
under which costs followed the event, A that if he 
had known that he had power to award costs he 
would have awarded them to claimants : — Held : 
as the mistake made by the arbitrator was merely 
one of omission, A he did not seek in any way to 
impeach the award that he had made, the matter 
ought to be remitted to him for his reconsideration. 
— Re Baxters A Midland Ry. Co. (1906), 95 L. T. 
20 ; 70 J. P. 445 ; 22 T. L. R. 616, C. A. 

1625. Statement by arbitrator to court — Mistake 
admitted by both parties.] — An action A all matters 
in difference having been referred to the master, 
he made, by mistake, an award in favour of deft. 
The mistake arose from his omitting to take 
account of an advance by pi if. to deft., which had 
been duly proved before him, but which, at the 
time of making the award, he overlooked. The 
mistake was admitted by both parties, A the 


1622 i. Ineffectual v'here mistake 

is as to effect of award.] — An affidavit of 
the arbitrators was hold inadmissible to 
show that, if they had known they had no 
power over the costs, they would have 
awarded a different amount to pltf. — 
Hussey v. Ferguson (1864), 6 All. 57. — 
CAN. 

1622 ii. .1 — The ct. will not 

remit an award although the arbitrator 
has used, in its popular sense, a phrase 
which, when construed technically, in- 
dicts costs upon tho wrong party, not- 
withstanding Ids subsequent certificate 
of the sense in which he used the phrase. 
— Godfrey v . Broderick (1804), 14 

I. U. L. It. Ap. xxxiii. — IR. 

j. After award given.] — An 

action was referred by a compulsory re- 
ference. On motion to set aside the 
award, the evidence A proceedings, with 
the exhibits, were annexed, with a certi- 
ficate signed by tho arbitrator, stating 
that he certified same to enable defts. to 
move against his award if so advised : — 


Scmble : tho certificate could not be 
looked at., as it was written after the 
award. — Newman v. Niagara District 
Mutual Fire Insurance Co. (1866), 25 
U. C. R. 435.— CAN. 

k. Arbitrators misled by marks 

on goods.] — The goodwill of a business 
wnR sold, together with the stock-in- 
trade, to ho taken at cost price. In pur- 
suance of the contract, the prices were 
fixed by three arbitrators, who made 
their award. Some months afterwards, 
an application was made to refer back 
the award, upon the affidavit of two 
of the arbitrators that they bad been 
misled by certain cipher marks on some 
of the stock. The ct. made absolute a 
rule to refer back the award. — Re Arm- 
strong & Culley (1878), 4 V. L. R. 
178.— A US. 

l. Evidence misunderstood.] — 

When one of two arbitrators made an 
affidavit that, on reconsideration A on 
renerusal of the minutes of evidence, he 
felt persuaded that in making the award 
he misunderstood the evidence : — Held : 


tho award must be set aside, hut without 
costs. — D es Barkkh v. Landry' (1876), 
2 R. & C. 145.— CAN. 

m. Misconstruction of submis- 

sion .} — One of the arbitrators made an 
affidavit that he w r us under the impres- 
sion the submission obliged him to tako 
a certain account & award interest : — 
Held : t he ct. was justified in looking at 
tho affidavit, as it appeared the arbi- 
trators had misconstrued tho submission. 
— Connolly' v. C. (1847), 10 I. Kq. R. 
272.— IR. 

n. Affidavit must be by all arbi- 

trators.] — Where there are three arbi- 
trators St two of t hem award, both must 
concur in certifying a mistake not ap- 
parent upon the award : no relief can 
be granted where one of them denies any 
mistake St the other asserts there was 
one. — Rc Laidlaw & Campbellford, 
Lake Ontario & Western Ry. Co. 
(1914), 25 O. W. R. 431 ; 5 O. W. N„ 
534 ; 31 O. L. R. 209 ; 19 D. L. R. 481 

C O. W. N. 196.— CAN. 
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Sect. 13. — Mistakes in &' amendment of award: 
Sub-sect. 2, A. & B. (a).] 

master stated to the ct. the circumstances in which 
it arose. On a motion by pltf. : — Held : the ct. 
had power to refer the award back to the master. 
— Flynn v. Robertson (1809), L. R. 4 C. P. 324 ; 
38 L. J. 0. P. 240 ; 17 W. R. 707. 

Annotations : — Expld. Allen v Groenslade (1875), 33 L. T. 
567. Conad. Dinn t\ Blake (1875), L. R. 10 C. P. 388. 
Retd. Greenwood v. Brownhill (1881), 44 L. T. 47, C. A. 

B . Mistakes not admitted . 

(a) Of Law. 

1626. General reference of all matters In dispute.] 

— Under a general reference of all matters in 
dispute the arbitrator made an award, deciding all 
the questions : — Held : the award could not be 
disturbed for mistake upon a question of law 
referred. — Chino v. Chino (1801), 0 Yes. 282 ; 31 
E. R. 1052. 

Annotations: — Consd. Young v. Walter (1804), 0 Yes. 3G4. 
Folld. Steff v. Andrews (1816), 2 Madd. 6 ; Ashton v. 
Poyntcr (1834), 3 Howl. 201. Reid. Camp boll v. Twemlow 
(1814), 1 Price, 81. Mentd. Kirk & Randall v. East A 
West India Dock Co. (1886), 55 L, T. 245, C. A. 

1627. -.] — Though, if an arbitrator, under a 
general reference, meaning to decide according 
to law, mistakes, the ct. will set that right, yet, 
if the parties choose to refer matters of law, mean- 
ing to have the judgment of the arbitrator upon 
them, instead of that of the ct., the award, though 
not agreeable to law. cannot be impeached. — 
Young v. Walter (1804), 9 Yes. 364 ; 32 E. R. 
042. 

Annotations : — Refd. Kirk & Randall v. East & West India 
Dock Co. (1886), 55 L. T. 245, O. A. Mentd. Sharman v. 
Boll (1816), 5 M. & S. 504 ; Stoff v. Andrews (1816), 2 
Madd. 6 ; Huntig v. Railing (1840), 8 Dowl. 879. 

1628. Law ignored by arbitrator.] — Semble: if an 
arbitrator chooses to put the law out of the ques- 
tion, A to award the payment of a conscientious 
demand arising out of a transaction which he knows 
to be illegal, he may do so. — Delver v. Barnes 
(1807), 1 Taunt. 48 ; 127 E. R. 748. 

Annotation : — Reid. Wohlenberg v. Lageman (1815), 6 
Taunt. 251. 

1629 . Cause Involving question of law.] — Where a 
cause involving a question of law was referred to 
a barrister under a rule of ct. to settle all matters 
in difference between the parties, & he made his 
award thereupon, but the question of law did not 
appear upon the face of the award, the ct., con- 
sidering that it was the intention of the parties to 
refer the decision of the merits, as well upon the 
matter of law as of fact., to the arbitrator, refused 
to open the award again, upon a suggestion of the 
arbitrator’s mistake in point of law upon the 
construction of a contract between the parties. — 


Chace v . Westmore, Westmore v . Forbes (1811), 
13 East, 357 ; 104 E. R. 408. 

Annotations : — Extd. Sharman v. Bell (1816), 5 M. 8c S. 504. 
Folld. Bouttilier v. Thick (1822), 1 Dow. & Ry. K. B. 366. 
Extd. Cramp v. Symons (1322), 1 Bing. 104 ; Payne v. 
Massey (1824), 9 Moore, C. P. 666. 

1630. Reference of point of law. ] — An award made 
on a reference of a point of law is binding, though 
the arbitrator mistakes the law. 

If parties choose to refer a point of law to the 
decision of the porter of Lincoln’s Inn they might, 
& his decision would be binding, unless fraud or 
corruption were imputable (Plumer, V.-C. ). — Stefe 
v. Andrews (1810), 2 Madd. 0 ; 50 E. R. 237. 

Annotations : — Refd. Kirk & Randall v. East A West India 
Dock Co. (1886), 55 L. T. 245, C. A. Mentd. Nichols v. 
Roe (1834), 5 Sim. 156. 

1631. Where law on point submitted doubtful.] — 

Tiie ct. will not set aside an award on the ground 
that the arbitrators have decided contrary to law, 
unless the law be clear upon the subject ; & where 
the captain of a ship, at an intermediate port, in 
order to pay for repairs, had necessarily sold part 
of the cargo, at a price higher than it would have 
fetched at the port of destination, &, upon a 
reference to settle the average loss between the 
shipowner & charterers, the arbitrators (who were 
mercantile men) allowed for the actual value of 
the goods when sold, & not for the price they would 
have fetched at the port of destination, the ct. 
refused to set aside the award. — R ichardson v. 
Nourse (1819), 3 B. & Aid. 237 ; 100 E. R. 048. 

Annotations: — Mentd. Duncan v. Benson (1847), 1 Excli. 
537 ; Atkinson r. Stephens (1852), 7 Exch. 567 ; Hopper 
v. Burness (1876), 34 L. T. 528. 

1632. Matter of law & no matter of fact.] — Even 
where matter of law' alone, & no matter of fact, is 
referred to a barrister, the ct. w ill not set aside an 
award made by him, on the ground that it is con- 
trary to law, unless the illegality appear on the 
face of the award. — C ramp v. Symons (1822), 1 
Bing. 104 ; 7 Moore, C. P. 434 ; 130 E. R. 43 ; 
sub nom. Grant v. Simmons, 1 L. J. O. S. C. P. 4. 

Annotations : — Extd. Payne v. Massey (1824), 9 Moore, C. P. 
666. Refd. Anon. (1825), 3 L. J. O. S. K. B. 174. 

1633. Facts as well as law submitted.] — The ct. 

wilt not open an award on a suggestion that the 
arbitrator is mistaken in his law', facts as well as 
law r having been referred to him, A his award 
being silent as to the grounds of his decision. — 
Bouttilier v. Thick (1822), 1 Dow. A Ry. K. B. 

Annotation : — Apld. Payne i\ Massey (1824), 9 Moore, C. P. 
666. 

1634. Award of charges not recoverable at law.] — 

The ct. will not direct an award to be referred back 
to the arbitrator, on the ground that he had allowed 
an apothecary his charges for attendances, which 
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1628 I. Law ignored by arbitrators .] — 
Where the legal rights are not harsh, but 
the award disregards them entirely, it 
is void for Inequality & partiality. — 
•Tekyll v. Wade (1860), 8 Gr. 363. — 
CAN. 

1628 ii. .] — Under a submission of 

all matters A disputes between the par- 
ties “ either at law or in equity,” a find- 
ing of a sum due by one ** of the parties ” 
upon grounds “ of right, justice, & fair 
dealing, any rule of law or equity to the 
contrary notwithstanding,” renders the 
award bad, A a separate finding to the 
same efloct “ upon grounds which ap- 
pear to us to be sufficient ” will not sus- 
tain the award. — lie Walker (1886), 5 
N. Z. L. R. 169. — N.Z. 

1630 i. Reference of point of law. ] — 
An award will not be set aside for a mis- 
take in law not apparent on the face of 


! the award. — Kingston Town v. Day 
(1852), 1 P. R. 142.— CAN. 

1630 ii. .] — An award cannot be 

impeached, on the ground that Die arbi- 
trator has wrongly decided a point of 
law which was within the reference. — 
BiRKY v . Minister for Works (1906), 
8 W. A. L. R. 53— AUS. 

1830 iii. .1 — Arbitrators, to whom 

a dispute was referred by parties, took 
bond fide an erroneous view of Jaw A 
ordered an unequal division of property 
in dispute : — Held : the award was 
valid. — S akratpa Bin Linoatpa v. 
SniVAPFA (1910), I. L. It. 35 Bom. 
153.— IND. 

1830 iv. , 1 — An award , being good 

on its face, cannot be set aside on the 
ground that the arbitrators have made 
a mistake in law . — Re Laurhkn A 
South Vancouver Cor pn. (No. 2) 
1912), 18 B. C. R. 532.— CAN. 


1630 v. *.] — A mistake of law on a 

legal point specifically referred to arbi- 
trators will not vitiate their award ; but 
a decision on a point not referred A 
patently contrary to law cannot bo ac- 
cepted. — Dinabanphu Jana v. Chin- 
tamoni Jana (1914), 19 C. W. N. 476. — 
IND. 

1633 i. Facts as well as law submitted.] 
— The rules as to setting aside awards 
are tho same with respect to compulsory 
references as to othors. Tho ct., there- 
fore, refused to interfere on affidavits 
tending to show that tho arbitrator was 
mistaken as to the law A fact. — .Saulter 
v. Carrutherjl: (1861), 20 U. C. R. 
560.— CAN. 

1633 ii. .] — As a general rule an 

arbitrator is a judge of law as well as of 
fact, A his decision cannot be objected to 
on tho ground that he misconceived tho 
law. — Goode v . Bechktbl (1904), 2 
C. L. R. 121.— AUS. 
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could not be recovered at law. — Gensham v . 
Germain (1825), 11 Moore, C. P. 1 ; 4 L. J. O. S. 
0. P. 37. 

1635. Mistake in interpretation of terms of sub- 
mission.] — It is a general rule that, wherever a 
matter in dispute has once been submitted to arbn. 
Sc decided, the decision is conclusive. 

By order at Nisi Prius , by consent of parties, it 
was referred to arbitrators whether pltf. was 
entitled to recover from deft, the sum of £246 3s., 
Sc whether, against such sum, deft, was entitled to 
set off the sum of £246 3s. for a bale of silk, Sc the 
arbitrators found the affirmative of the first Sc the 
negative of the second proposition, following the 
words of the submission. In an action upon the 
award deft, was not allowed to set off a smaller 
sum, as the price due to him for the bale of silk, 
Sc pltf. obtained a verdict for the whole sum 
awarded. On an application to set aside that 
verdict, on the ground that the arbitrators felt 
themselves bound, by the terms of the submission, 
to confine their attention to the particular sum 
mentioned in it, without taking into their con- 
sideration whether the smaller sum was due, it 
appearing also upon the affidavits to have been 
possible that the arbitrators might have decided 
the matter upon a question of credit, in which 
case the question, as regarded both the larger & 
smaller sum, would be the same, the ct. refused to 
interfere. — Johnson v . Durant (1831), 2 B. Sc Ad. 
025 ; 1 L. J. K. B. 47 ; 109 E. R. 1386. 

Annotation : — Mentd. Armitago v. Walker (1855), 2 Jur. 

N. 8. 13. 

1636. Question of law arising incidentally in 
hearing.] — Where a cause is referred to a layman, 
Sc he assumes to decide upon a point of law Sc errs, 
the ct. will set aside his award ; but where the 
arbitrator is a barrister, both the law Sc the fact 
are left to his discretion, even though a question 
of law arise incidentally on the hearing, which 
could not have been in the contemplation of the 
parties at the time of referring. — Perryman 
(Peryman) v . Steggall (1833), 2 Dowl. 726 ; 3 
Moo. Sc 8. 93 ; 2 JL. J. C. P. 151. 

1637. Incorrect view of authority.] — Upon refer- 
ence to, Sc decision by, an arbitrator (a barrister), 
the ct. will not. upon the complaint of a dissatisfied 
party, set aside the award, although the affidavits 
have a tendency to show that- t he arbitrator entered 
upon the investigation with an incorrect view of 
Ins authority, there being no corrupt or improper 
motive attributed to the arbitrator in the discharge 
of the duty, the performance of which, at the desire 
Sc by the selection of the parties, he undertook. — 
Wilson r. Martin (1834), 3LJ.C. P. 180. 

1638. Award founded on misapprehension of law.] 
— The decision of an arbitrator (though not a 
barrister) is final, though it can be clearly shown 
that his award is founded on a misapprehension 
of law. — Ashton v. Poynter (Pointon) (1834), 3 
Dowd. 201 ; 4 L. J. Ex. 71. 

Annotation : — Folld. Henty t\ Rally (1840), 4 Jur. 1091. 

1639. Certificate granted owing to mistake in law.] 

— On a reference to a barrister of a cause Sc all 
matters in difference, with power to certify, it is 
no objection to the certificate that he has mistaken 
the law. — Wilson v. King (1834), 2 Or. Sc M. 089 ; 
4 Tyr. 997 ; 3 L. J. Ex. 202 ; 149 E. R. 938. 

1640. Award contrary to law.] — An award made 
by a barrister cannot be impeached on the ground 


of his having decided contrary to law. — Wade v. 
Malpas (1834), 2 Dowl. 638. 

1641. Whether layman or professional arbi- 

trator.] — If the parties to a suit refer all disputes Sc 
matters in difference whatsoever to the decision 
of an arbitrator, who makes an award, the ct. will 
not set it aside on the ground that part of that 
award was founded on a mistake of law. This 
rule holds whether the arbitrator be a professional 
person or not. — Haydock: v. Beard, Beard v. 
Haydock (1838), 2 Jur. 1069. 

1642. .] — On a motion to set aside an 

award, on the ground that the arbitrators, who 
were unlearned persons, had made an error on a 
point of law : — Held : when parties consent to 
refer matters to an arbitrator, they must abide by 
his decision, whether he be a professional man or 
not, Sc having selected their judge they cannot 
afterwards appeal from the very tribunal they have 
themselves chosen. — H untig v. Ralung (1840), 
8 Dowl. 879. 

1643. .] — The ct. will not set aside, or 

refer back, an award for an objection in point of 
law not apparent on the face of it, as, upon a 
suggestion that the arbitrator improperly treated 
as a penalty that which was, by the express con- 
tract of the parties, stipulated Sc ascertained 
damages, Sc this is so whether it is the award of a 
professional or of a lay arbitrator. — Fuller v. 
Fenwick (1846), 3 C. B. 705 ; 16 L. J. C. P. 79 ; 
8 L. T. O. S. 162 ; 10 Jur. 1057 ; 136 E. R. 282. 

Annotations : — Mentd. Mills v. Iiowyers* So c., Bowyers’ Soc. 
v. Mills (1856), 3 K. & J. 66 ; Re London Dock Co. & 
Shadwell Parish (1862), 32 L. J. Q. B. 30. 

1644. Matter referred Involving point of law.] — 

Where parties refer a matter, involving a point of 
law, to the decision of an arbitrator, they must be 
bound by his decision no less than they would be 
upon a question of fact. — Doe d. Stimpson v. 
Emmkrson (1847), 2 New Pract. Cas. 283 ; 9 L. T. 
O. 8. 199. 

Annotations : — Apprvd. Adams v. G. N. of Scotland Ry. Co., 
f 1891 J A. O. 31, H. L. Folld. Re. King & Duveen, [19131 
2 K. B. 32. Reid. Ilall t\ Manchester Corpn. (1915), 84 
L. J. Ch. 732, H. L. 

1645. Award of damages in excess of what plaintiff 
entitled to.] — The decision of an arbitrator, whether 
a lawyer or a layman, is binding on the parties 

j both in matters of law Sc in matters of fact, unless 
| there has been fraud or corruption on his part, or 
I there be some mistake of law apparent on the face 
of the award, or of some paper accompanying & 
forming part of the award. 

A verdict was taken for pltf., subject to the 
award of an arbitrator, as to the amount of dam- 
ages, Sc his award included an amount of damages 
which (it was assumed) pltf. was not legally entitled 
to in the action: — Held: (1) the ct. would not 
interfere ; (2) it was not a case for remitting the 
matter back to the arbitrator for reconsideration 
by virtue of O. L. P. Act, 1854, s. 8, that clause 
being intended only to apply to cases where before 
the Act such a course might have been adopted 
under the provision in the submission or order of 
reference usually known as “ Mr. Richards’ clause.” 
— riODGKTNSON v . Fernie (1857), 3 0. B. N. 8. 
189 ; 27 L. J. C. P. 66 ; 6 W. R. 181 ; 140 E. Ii. 
712. 

Annotations: — Consd. Dinn v. Blako (1875), L. R. 10 C. P. 
388. Apld. Laiulauor v. Asser, 11905J 2 K. B. 184. Distd. 


1838 i. Award founded on misappre - 
hensionof law.) — An award made under 9 
Viet. c. 37, & 10 & 11 Viet, c, 24, awarded 
a certain Bum to A. 41 for the damage 
done to his property in the village of 
Milles Roches by the construction of the 
Cornwall canal, ’ Btating no further par- 
ticulars of damage. Affidavits were 
filed to show that the sum awarded must 


have been given for consequential, & 
not direct, damage : — field : the award 
being silent on the subject as it might 
bo, the ct. could not assume the fact to 
be so, & upon that ground (if a valid one) 
set aside the award. — P ublic Works 
Comrs. v. Daly (1849), 6 U. R. C. 33. — 
CAN. 


p. Reference of all matters in law & 
equity.) — Where all matters in difference 
in law & equity have been referred, & 
the award is legal on its face, it will not 
l>o set aside, although it may seem that 
the arbitrators have mistaken the law. — 
Hall r. Feruuson (1834), 4 O. 3. 392. — 
CAN. 
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Sect. 13. — Mistakes in cfc amendment of award : 
Sub-sect. 2, B. 

British Wostinghouse Electric Sc Manufacturing Co. v . 
Underground Electric By. Co. of London, (1912] 3 K. B. 
128, G. A. Apjprvd. British Westinghouse Electric & 
Manufacturing Co. v. Underground Electric By. Co. of 
London, (1912] A. C. 686, H. L. The doctrino of JJodg- 
kinson v. Fern ie to the olTect that, where an error of law 
appears on the face of the award, the error can be reviewed, 
is a well established part of the law of the land (Viscount 
Haldane, O.). Mentd. Hogg v. Burgess (1858), 4 Jur. N. 8. 
668 ; London Dock Co. v. Shad well Parish (1862), 1 
New Rep. 91 ; Beckett r. Mid. Ry. Co. (1866), Har. & 
Ruth. 189 ; The Tasmania (1888), 13 P. D. 110 : May v. 
Mills (1914), 30 T. L. R. 287. 

1646 . Award on point ot law beyond powers of 
lay arbitrators.] — The ct. will not interfere with 
the decision of lay arbitrators on a point of law, 
dependent upon a question of fact, when such fact 
has been left for their determination. 

On a motion to make a submission a rule of ct. 
Sc to set aside an award, it was contended that the 
arbitrators had decided a point of law beyond the 
powers of lay arbitrators. It appeared they had 
treated as an equitable assignment an assignment 
which had never been communicated to the assignee : 
— Held : by the terms of the submission the arbi- 
trators had power to find as a fact what was due, 
& had jurisdiction to determine whether the sums 
alleged to have been guaranteed should be paid or 
not . — lie Simpson Sc Hornsby (1868), 17 L. T. 017. 

1647 . Award answering specific question involving 
erroneous decision in law.] — If a specific question 
is submitted to an arbitrator Sc he answers it, the 
fact that the answer involves an erroneous decision 
in point of law does not make the award bad on 
its face, so as to permit of its being set aside.- 

King Sc Duveen, [1013] 2 K. B. 32 ; 82 L. J. 
K. B. 733 ; 108 L. T. 844. 

Annotation : — Distd Parsonst'. Brixhum Fishing Smack Inscc. 
(1918), 118 L. T. 600. 

( 6 ) Of Fact. 

1648 . Award not allowing for work done between 
date of submission & award.] — In pursuance of a 
rule of ct. made at a trial in an action of w r aste 
against a tenant for life for not repairing, an award 
was made awarding £380, though the party had 
made good the repairs within 40s. before the aw T ard 
made. The ct. nevertheless dismissed a bill for 
relief against the award. — Brow'N v. Brown (1083), 
1 V era. 157 ; 2 Cas. in Ch. 140 ; 23 E. It. 384. 
Annotation : — Mentd. Nichols v. Roe (1834), 5 Sim. 156. 

1649 . Wrong conclusions from evidence. ] — The ct. 
will not set aside an aw 7 ard, on the ground that the 
arbitrator has come to a wrong conclusion on the 
facts, if there be any evidence to support his finding, 
though they may not think the arbitrator right in 
his conclusion from such evidence. — B arrett v . 
Wilson (1834), 1 Cr. M. Sc R. 586 ; 3 Howl. 220 ; 
5 Tyr. 218 ; 149 E. R. 1214. 

1650 . .} — The ct. will not set aside an award, 

on the ground that the arbitrator has made a 


mistake, w r here all the facts were placed before 
him Sc he was competent from his occupation to 
judge of them, unless the ct. can see clearly it was 
a mistake. — H ardy v. Ringrose (1835). I Har. 
Sc W. 185. 

.] — An action against an attorney for 
negligently preparing a conveyance of land to pltf . 
was referred to an arbitrator with all matters in 
difference. Pltf.’s case on the reference was that 
many words in the deed were written on erasures, 
which were not noticed in the attestation, that the 
deed was in other respects incorrect Sc improperly 
prepared, Sc that, by reason thereof, pltf. was 
prevented from mtging. The arbitrator ordered 
a verdict to bo entered for deft., Sc awarded that it 
was proved before him that the erasures in the 
conveyance mentioned in the pleadings were made 
before the deed was executed. On motion to set 
aside the award, on the ground that the facts 
therein stated did not warrant a finding for deft. : 
— Held : the above statement of fact by the arbi- 
trator did not show that his decision proceeded on 
that fact, Sc no ground appeared for reviewing his 
award. — L ancaster v . IIemington (1835), 4 Ad. 
& El. 345 ; 5 Nev. Sc M. K. B. 538 ; 111 E. R. 
816. 

1652. .]— 1 The ct. will not set aside an award 

where the arbitrator has adjudicated upon the 
evidence, even though the evidence may not be 
such as to warrant his finding. — A rthur v. Owen 
( 1841), Woll. 116 ; 5 Jur. 310. 

1653 . .] — When ftn award has been made in 

an arbn. based upon figures A evidence laid before 
the ct., the question of the amount of the award 
cannot be re-opened, on the ground that some 
of the evidence has been misapprehended or 
misunderstood. — lie Ore at Western Ry. Co. 
Sc Postmaster- General (1903), 19 T. h. R. 
636. 

1654. Gross mistake.] — Gross negligence Sc even 
a blunder on the part of the arbitrator is not 
sufficient to justify a jury in treating the award as 
void. 

In an action on an award deft, offered, in answer 
to part of the claim, to prove that- the arbitrator 
had made a gross mistake as to certain amounts, 
the subject of the award. The judge rejected the 
evidence : — Held : the evidence was properly 
rejected. — S aunders v . Damer (1850), 16 L. T. 
O. S. 153. 

1655. Omission of sum for which party given 
credit.] — At the commencement of the proceedings 
before an arbitrator deft, admitted pltf. to be 
entitled to a certain sum ; the arbitrator, mis- 
conceiving what was said, thought the sum was 
stated to be no matter in difference Sc omitted to 
give pltf. credit for it : — Held : an exception to 
the general rule that the mistake of an arbitrator 
was no ground for setting aside an award. — 


PART IV. SECT. 13, SUB-SECT. 2.— 

B(b). 

1649 i. Wrong conclusions from evi- 
dence .] — (Certain issues having been re- 
ferred to an arbiter, with full power to 
determine the matters therein contained, 
“ in the same manner Sc as fully Sc freely ” 
as could have been done by a judge Sc 
jury: — Held: although the arbiter, in 
his findings, should have given a wrong 
construction to the issues, this would 
only amount to an error in judgment. Sc 
was no ground for suspending a charge 
on the decree. — Anderson, etc. v. 
X INLOCH (1836), 14 Sh. (Ct. of Seas.) 
447.— SCOT. 

1649 ii. .] — An objection to (the 

arbitrator’s finding on the evidence is 
untenable, unless misconduct can bo 
inferred. — N ewman v. Niagara Mutual 
Fire Insurance Co. (1866), 25 U. C. K. 
435.— CAN. 


1649 iii. .] — Where the evidence 

is conflicting the ct. will not interfere with 
an award merely because it may think 
the weight of evidence to be against the 
view taken by the arbitrators. — lie 
Golquiioun Sc Berlin Town (1879), 44 
U. C. it. 63 1.— CAN. 

1649 iv. .] -The award of arbitra- 

tors will not be set aside on account of an ! 
error of judgment, on the purt of such 
arbitrators in their proceedings, when 
the law, the facts Sc. the justice of the 
case are not affected by such error. — 
Holland v. Cassidy (1888), 32 L. C. J. 
109.— CAN. 

1649 v. .] — If, intending to do- 

cido rightly, an arbitrator comes to a 
wrong decision, the ct. will not review 
his decision or set aside the award for 
mistake.— 8 impson v. Newfoundland 
Govt. (1892), 7 Nfid. L. R. 637.— NFLD. 


1649 vi. -.] — An award will not bo 

set aside on account of a mistaken conclu- 
sion of fact from evidence which cannot 
bo said to bo irrelevant. — McRae v . 
Rhodes, Curry Sc Go., Ltd. (1896), 28 
N. S. L. K. 343.— CAN. 

1 654 i. (irons mistake . ] — The finding of 
a referee upon questions of fact, depending 
upon evidence taken viva voce before him 
will not be disregarded, except in ease of 
manifest errors -Tiiuudkau v. Le 
Blanc (1907), 2 E. L. R. 422 ; 3 N. B. 
Kq. 436.— CAN. 

1 654 ii. .] — It is not a valid objec- 

tion to an award that the arbitrator has 
made a mistake of fact, unless the mis- 
take is so gross & manifest that it could 
not, have been made without some dogree 
of misconduct. — Lanpeshut v. Koenig 
(1903), 20 S. C. 33 ; 13 C. T. R. 23.— 
S. AF. 
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v. Shepperton (Shepperson ) (1849), 
13 Q. B. 955 ; 14 L. T. O. 8. 127 ; 13 Jur. 1098 ; 

116 E. R. 1528. 

«. • 

A nnotations Folld. Milla v. Bowyers* Soc., Bowyers* Soc. 
v. Mills (1856), 3 K. & J. 86 ; Flynn v. Robertson (1869), 
L. R. 4 C. P. 324. Reid. Whiteley & Roberta, ri891] 
1 Oh. 558. Mentd. Jit Stroud (1849), 8 C. 11. 502 ; Hodg- 
kinson v. Ferule (1857), 3 0. B. N. S. 189. 

1656. .] — Deft, sought to set aside an award, 

on the ground that the arbitrator had omitted to 
allow deft. £200, for which pltf. had given him 
credit in his particulars of demand, & that the 
award did not show how the result had been 
arrived at, or what was done with the £200. The 
award being good on the face of it, & pltf. being 
entitled to recover from deft. £900, after deducting 
certain sums, the ct. refused to set aside the award. 
— Hammond v, Hammond (1854), 23 L. T. O. 8. 
1(51. 

1657. Error trivial In amount.] — Where an error 
of the arbitrator has been extremely trivial in 
amount, as compared with the total amount adjudi- 
cated upon by the arbitrator, the ct. will in any 
case of arbn. be reluctant to re-open the case, & 
will probably not- do so, unless there has been 
intentional injustice. — I1ei«la by v. Brown, Brown 
r. II ELLA BY (1857), 20 L. ,T. Ex. 217 : 29 L. T. O. N. 
82 ; 5 W. li. 490. 

-4 tmotafions ; — Consd. Flynn r. Robertson (1869). 38 L. J. 
( '. P. 240. Mentd. Hogge v. Burgess (1858), 3 H. &c N. 
293. 


1658. Error in regard to accounts.] — At t he hearing 
before an arbitrator deft, set up St at. Limitations, 
but the arbitrator decided that the account was 
a running account , to which the stat. did not apply. 
On an application that the award should be referred 
back, on the ground that the above finding was an 
error: -Held: no ground for referring back the 
award. 

Whore an arbitrator appears to decide according 
1o law, but does not do so, if the mistake appears 
on the face of the award, or is disclosed by some 
contemporaneous writing, the et. will set aside 
t he award : so, also, wit h regard to a mistake in fact . 
To that extent the law has gone, but- no further 
(Watson. B.). — Hogge r. Burgess (1858), 3 II. A 
N. 293; 27 L. .7. Ex. 318: 31 L. T. (). S. 119; 
4 Jur. N. S. (MS : 0 W. It. 504: 157 E. It. 

182. 


Annotations : -- Mentd. Holloway r. Francis (1861), 9 C. B. 

N. S. 555) ; Baggalay r. Bortlnviek (1861), 10 U. B. N. S. 

61 ; Haguley r. Murkwieli (1861), 30 L. J. C. 1*. 342 ; 

llolgate r. Killick (18G1), 7 H. & N. 418. 

1659. Erroneous principle of valuation.] —Ppon a 
reference to arbitrators or an umpire to ascertain 
the amount due for fire-damage upon a policy of 
assurance, the ct. will not interfere to set aside or 
to send back the award on a mere suggestion that 
the umpire has adopted an erroneous principle of 
valuation. — Oldfield r. Brice (1859), 6 C. B. 
N. 8. 539 ; 141 E. It, 508. 

1660. Misconstruction of letters.] —Where it wa s 
alleged that an arbitrator had misconstrued certain 


letters in evidence, the ct. refused to send back 
the award for further consideration . — Worsdell 
v. Holden (1859), 1 L. T. 14. 

1661 . Disallowance of two minor items of claim.] — 
An award will not be set aside, nor even sent 
back to the arbitrator, for an alleged mistake, 
not manifest nor apparent on the face of it, nor 
admitted by any affidavit or statement of the 
arbitrator. 

In cross- actions arising out of a sale of the good- 
will of a public-house by L. to 8., in the first action 
L. sued 8. on a promissory note for £100, the 
balance of the purchase-money, & also to recover 
£38 for stock taken, A £14 for money lent. 8., deft, 
in that action, pleaded fraud to the count on the 
note & never indebted to the residue. The action 
by 8. against L. was for fraud in the sale. . Both 
actions were referred to arbn., & the arbitrator 
found for 8. on the note, on the ground that there 
had been fraud in the contract of sale, & on which 
£450 had been paid, leaving £100, the balance for 
which the note had been given. The two smaller 
items of L.’s claim were admitted. The arbitrator 
found in L.’s action that there was no cause of 
action against 8. & directed the verdict to be 
entered for 8. On an application to remit the 
award back to the arbitrator, on the ground that 
he had made a mistake in disallowing the two 
minor items of pltf.’s claim for the stock sold & 
the money lent, which it was contended were quite 
separate & distinct from the main cause of action, 
found to be tainted with fraud : — Held : there was 
no ground for supposing there had been a mistake, 
& the application must be refused.- —Lockwood 
v. Smith, Smith v. Loc kwood (18t52), 10 W. R. 
028. 

Annotation : — Distd. l)inn v. Blake (1875), L. R. 10 C. P. 

1862. Adjudication on matter not within original 
submission. | —The ct. will not send an award back 
to the arbitrator to correct an alleged mistake, 
which, when applied to. he does not admit, even 
although it be in a matter not. within the original 
submission, but included in the award by virtue 
of some new agreement between the parties, 
pending the reference. Walton r. Swan age Pier 
Co. (1802). 10 W. JJi. 029. 

Annotation : — Apld. Uinn v. Blake, (1875), 44 L. J. C\ P. 

276. 

1663. Mistake as to foreign law.] — Deft, having 
brought several actions against, pltfs., they tiled 
a bill for an account & t o restrain the actions. The 
ct. made an order referring the matters, which 
involved questions of foreign law, to arbn. An 
award was made in deft.’s favour, A pltfs. objected 
to it, on the ground that the arbitrator had made 
a mistake as to foreign law - Held : the mistake 
as to the foreign law was a mistake of fact, & was 
no ground for setting aside the award . — Imperial 
Royal Chartered Azienda Assicuratrice op 
Trieste r. Funder (1872), 27 L. T. (537 ; 21 W. R. 
11(5. C. A. 


1659 i. Erroneous principle of valua- 
tion. ] — An award will not be sot aside, on 
the ground that a memorandum fur- 
nished by the arbitrator showed that (lie 
accounts between the parties were ad- 
justed upon a wrong principle. — McRae 
v. Lemay (1889), 18 8, C. R. 280 ; 1G 
A. It. 348.— CAN. 

1659 ii. -.1 — An appeal from an 

award was dismissed, the ct. not being 
able t o say t hat the arbitrator was wrong 
in not providing for the reimbursement 
in whole or in part of the lessee for the 
buildings on the lease. — He Denison & 
Foster (1908). 12 O. W. R. 1066, 1106 ; 
18 O. L. R. 478.— CAN. 

1659 ill. — -.3 — A landlord & tenant 


entered into n submission, which, on the 
narrative that the tenant had become 
** bound to accept (he buildings, etc. 

. . . as in good repair when same had 
been put into good order,” referred to 
arbn. inter alia the sum payable by the 
landlord in respect of any of the same 
not lieing in repair at the entry of the 
tenant. The arbiters awarded a sum 
which they reached on the principle of 
giving' the amount which an outgoing 
tenant would have had to expend in 
putting the subjects into tenantable 
condition & repair. In an action of 
reduction at the instance of the tenant : 
— Held: (1) the question referred to 
arbn. was the amount of defender’s obli- 
gation qua landlord, & not the amount 


for w hich an outgoing tenant would have 
l>een liable ; (2) the arbiters not having 
determined the question submitted to 
them, their award fell to be reduced. — 
Davidson r. Logan, [1908] S. C. 350, — 
SCOT. 

w. Error in calculation, 1 — Where, 
upon the fuce of an award, arbitrators 
have not stated anything which con- 
clusively shows that the sum awarded is 
wrong, it is not open to deft., in an 
action upon a bill given for the sum 
aw r arded, to impeach the award, on 
the ground of an error in calculation. — 
Anderson t\ Stewart (1876), 2 V. L. R. 
75— A US. 


J. — VOL. II. 
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1 13 . — Mistakes in & amendment of award : 

Sub-sect. 3. — Alteration and Amendment op 

Award. 

Arbitration Act, 1889, s. 7 (c). 

1664. Arbitrators cannot alter.] — Arbitrators can- 
not alter their arbitrament after it is once made. 
— Anon. (1408), Y. B., 8 Edw. 4, fo. 1, pi. 1 ; Jenk. 
128 ; 145 E. It. 90. 

1665. After delivery but before time limit.] — 

After the delivery of an award the arbitrator can- 
not, though within the time limited by the sub- 
mission, correct a mistake in the calculation of 
figures by making another award corresponding to 
the admitted proportions of a partnership fund. — 
Irvine v. Elnon (1800), 8 East, 54 ; 103 E. It. 
204. 

Annotation : — Reid. Ward t\ Doan (1832), 3 B. & Ad. 234. 

After execution.] — An arbitrator 
awarded that pltf. had no cause of action, & that 
a verdict should be entered for deft., & then, by 
mistake, directed that the costs of the reference 
& award should be paid by deft., meaning pltf. : — 
Held : the arbitrator, having executed his award 
in that form, could not rectify it. — Ward v. Dean 
(1832), 3 B. & Ad. 234 ; 110 E. It. 87. 

Annotations : — Folld. Moore v. Butlin (1837), 7 Ad. & El. 
595. Apprvd. Morduo v. Palmer (1870), 6 Ch. App. 22, 
Tj* J J . 

1667. Second award a nullity.] — An arbi- 

trator having signed his award is functus officio & 
cannot alter the slightest error in it, even though 
such error has arisen from the mistake of the clerk 
in copying the draft. The proper course in such 
a case is to obtain an order to refer the award back 
to the arbitrator. 

An arbitrator made his award on Nov. 12. His 
attention having been called by pltf.’s solr. to an 
accidental omission in it, he signed a fresh award 
on Dec. 2, which was sent by pltf.’s solr. to deft., 


with a letter of explanation.. Deft; took no notice 
of it till June 10, when pltf. sought to enforce the 
award, & he then objected to its validity : — Held : 
deft, was entitled to treat the second award as a 
nullity, & his delay did not amount to acquiescence 
in its validity. — M ordue v. Palmer (1870), 6 Oh. 
App. 22 ; 40 L. J. Ch. 8 ; 23 L. T. 752 ; 35 J. P. 
190; 19 W. R. 80, L.JJ. 

Annotations : — Folld. Andrews r. Barnes (1888), 39 Ch. D. 

133, C. A. ; Re Stringer & Riley, [1901] 1 K. B. 105. 

180g. Unless under express terms of 

submission.] — An arbitrator appointed by certain 
Acts of Parliament made an award, which was 
resisted by one of the parties interested as being, 
& was in fact, without any fraud in the arbitrator, 
invalid : — Held : having regard to the language of 
the above Acts, this circumstance did not affect 
the validity of a subsequent award made in the 
same manner between the same parties. — Great 
North of England, Clarence & Hartlepool 
Junction Ry. Co. v. Clarence Ry. Co. (1845), 1 
Coll. 507 ; 3 Ry. & Can. Cas. 005 ; 4 L. T. O. S. 
229 ; 03 E. R. 520 ; sub nom. Clarence Ry. Co. 
v . Great North of England, Clarence & 
Hartlepool Junction Ry. Co. (1845), 13 M. & W. 
700 ; 14 L. J. Ex. 137 ; 153 E. R. 295. 

1669. Umpire cannot alter — Even before delivery 
— Award for original sum good.] — After an award 
made under the hand of an umpire, & ready for 
delivery, pursuant to the terms of reference, of 
which notice was given to the parties, an alteration 
by the umpire of the sum awarded, though made 
on the same day & before delivery of the award, 
is void ; but the award is good for the original sum 
awarded, which was still legible, the same as if 
such alteration had been made by a mere stranger 
without the privity or consent of the party inte- 
rested. — Henfree v. Bromley (1805), 6 East, 309 ; 

2 Smith, K. B. 400 ; 102 E. R. 1305. 

Annotations : — Folld. Irvine v. Elnon (1806), 8 East. 54. 

Distd. French v. Patton (1S08), 9 East, 351. Apld. 

Brooke v. Mitchell (1840), C M. & VV. 473. Refd. SuiTef) t>. 
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1665 i. Arbitrators cannot alter — After 
delivery. ] — After an award has boon 
made <Sc handed to the parties, the 
functions of the arbitrators cease. They 
have no power afterwards to deal with 
an application for review of their de- 
cision. — Re Dutto Singh’s Petition, 
Dutto Singii v. 1)osad Bahadur Singh 
(1883), I. L. R. 9 Calc. 575.— IND. 

1666 ii. After publication.] — An 

arbitrator has no power to amend an 
award after publication. — He Bennett 
Brothers (1910), V. L. K. 51. — AUS. 

1665 iii. After award ready for de- 

livery .] — Arbitrators acting under a sub- 
mission requiring the award to be made 
in writing, ready to bo delivered to the 
parties at a certain day, cannot, after 
having made an award, set it aside & 
make a new one. After it Is ready to be 
•delivered the arbitrators are functi 
.officio. — Sandfoud v. Sandford (1857), 
2 Thom. 266.— CAN. 

1665 iv. After award wade.] — An 

arbitrator is functus officio as soon as he 
has made an award. — Bknnetto v. 
Winnipeg (1908), 18 Man. L. R. 100. — 

CAN. 

1665 v. After award made pub- 

lished.] — Arbitrators having once made 
&c published their award cannot subse- 
quently alter it. — Haypon v. Dunn 
(1854), James, 256. — CAN. 

1665 vi. Even though award bad.] 

— Arbitrators made an award which 
failed to comply with one of t he material 
terms of the submission : — Held : when 
the award was signed the authority of 
the arbitrators ceased , & i t was not within 
their power to re-open it. — Hall v. 
Queen Insurance Co, (1906), 39 N. S. 
L. R. 295. — CAN. 


1665 vii. Unless award reduced .] — 

Held : an arbiter, who issued a decree- 
arbitral which had been reduced, was not 
functus officio or disqualified from again 
taking up the reference. — Miller & 
Son v. Oliver Sc Boyd (1906), 8 h\ (Ct. 
of Sess.) 390. - SCOT. 

1665 viii. Unless before award 

made.] — Arbitrators are not functi officio 
till the award is made. — Armstrong v. 
St. Eugene Mining Co. (1908), 13 
B. C. R. 385.— CAN. 

1666 i. After execution.] — An 

arbitrator’s authority ceases after he 
has executed an award, & he has no 
power to alter or amend such award. * - 
Helps v. lioniUN (1856), 6 U. P. 42. — 
CAN. 

1 666 ii. -.] — Under a submis- 
sion to the award of A., B. & C., or any two 
of them, the arbitrators agroed upon an 
award, & it was drawn up, signed by 
A. & B. & delivered to C. to be signed 
by him & handed to the parties. C 
discovered a mistake, & with A.’s & B.’s 
consent the award was corrected & 
signed by all throe. The ct. refused to 
give effect thereto. — Wilson v. Kerr 
& Campbell (1838), Bor. 437. — CAN. 

1667 i. Second award a nullity.] — 

Arbitrators, having discovered a mis- 
take in the amount awarded, destroyed 
tholr award & executed another. The 
ct. Bet the second award aside. — Ben- 
hon v. Love (1842), 1 U. U. R. 398. — 
CAN. 

1667 ii. .] — There were two 

submissions ; one in an action at law, 
& another in an equity suit. First an 
award was made in the action & suit. 
Sc then two awards, one in each, wero 
made : — Held : when the first award 
was signed the arbitrators were functi 


>. — Gray r. M'Cabk (1844), 7 
I. Eq. R. 206.- ““ 

1667 iii. — — .1 -An award was 

signed by all the arbitrators. There- 
after one wished to have Ills name 
st ruck off, Sc tills was allowed to be done 
Sc the award was destroyed ‘. - Held : 
on executing this award the arbitrators 
beeamo functi officio, Sc an award made 
subsequently was void. — Kelly v. 
MacDonald (1877), 2 P. E. I. 173.— 
—CAN. 

1667 iv. - -.] — An arbitrator 

having gone into the matter submitted to 
him made out a statement, & some time 
afterwards made out a second state- 
ment, showing a different amount to ho 
duo : — Held : a valid award for the first 
amount, & the arbitrator was functus 
officio, Sc the second award was a nullity. 
— Snktsinger v. Peterson (1894), 1 
Gout. Dig. 146, 147.— CAN. 

1 667 v. New arbitrators. 1 — 

Where new arbitrators, without petition 
on the part of the proprietor, revise the 
award as to a property, their decision 
will bo set aside, Sc the former award 
restored. — C ournoykr v. Richelieu 
( 1915), 21 R. do J. 212.— CAN. 

1667 vi. Unless where first 

award not intended to be final .] — In an 
action to set aside it was argued that the 
arbitrator made two awards 3c that he 
became functus officio on publisldng the 
first, thus rendering the second award 
void : — held : the so-called first award, 
though beginning “ I adjudgo & award," 
was not in fact intended to be an award, 
but simply a direction made, at the 
parties' suggestion, to clear the ground 
for the arbn. proper, it did not purport 
to dispose or anything on which the 
arbn. could bear. — He Graves & Tent- 
ler (1911), 19 W. L. R. 361 ; 21 Man. 
L. R. 417.— CAN. 
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1670* After execution*] — Where an instru- 
ment is complete as an award of an umpire, he can 
make no alteration in it after execution ; he is then 
functus officio , having declared his final mind. — 
Bbdoke v . Mitchell (1840), 6 M. & W. 478 ; 8 
Dowl. 302 ; 4 Jur. 056 ; 151 E. R. 498. 

1671. Court cannot alter — To make terms agree 
with submission*] — The ct. cannot interfere to alter 
the terms of an award in order to make them con- 
sist with the submission, even where the submis- 
sion to arbn. gives minute directions for the course 
to be pursued by the arbitrator. — H all v. Alder- 
son (1825), 2 Bing. 470 ; 130 E. R. 390. 

1672. To make award agree with arbitrator’s 

Intention — Affidavits of intention inadmissible.] — • 
Actions, one of trespass, the other of ejectment, 
were referred to an arbitrator. In the ejectment 
action he ordered a general verdict to be entered 
for the lessor of pltf . & delivered, together with his 
award, a paper, stating the reasons for the con- 
clusion in his award, which manifested an intention 
at variance with the award. The ct. refused to 
amend the award by the paper for the purpose of 
entitling deft, to costs. — Doe d. Oxenden v. 
Cropper (1839), 10 Ad. & El. 107 ; 2 Per. & Dav. 
490 ; 8 L. J. Q. B. 241 ; 3 Jur. 578 ; 113 E. R. 
70. 

1573 . Unless for error on face of award — Or 

for corruption.] — Held : (1) a ct. of equity had no 
jurisdiction to alter an award, unless there was 
error upon tho face of it or it was shown to have 
been corruptly obtained ; (2) where a principal 

sum & interest only were awarded, the ct. would 
not calculate whether the amounts were correct 
according to the rules, or whether the principal 
sum included profits or not. — Armvtage v. Walker 
(1855), 2 K. & J. 211 ; 2 5 L. T. O. S. 182 ; 20 J. P. 
53 ; 2 Jur. N. S. 13 ; 00 E. R. 750. 

Annotations ; — Mentd. Callaghan v. Dolwin (1809), L. R. 4 

C. P. 288 ; Walker v. General Mutual Bldg. Soc. (1887), 36 

Ch. D. 777, C. A. ; Davios v. Second Chatham Permanent 

Bldg. Soc., Mackenzie v. Everton 8c West Derby Permanent 

Bldg. Soc. (1889), 61 L. T. 680. 

1674. Name altered after publication.] 

— Where an award by an umpire contains a mis- 
recital of the Christian name of one of the original 
arbitrators, by whom he was duly appointed, the 
award is not vitiated by the substitution of the 
right name after publication. — Trew v. Burton 
(1833), 1 Or. & M. 533 ; 3 Tyr. 559 ; 2 L. J. Ex. 
230 ; 149 E. R. 511. 

Where error apparent on face of award.] — See 

Nos. 1589 — 1009, ante . 

Where error not apparent on face of award but 
admitted by affidavit of arbitrators.] — See Nos. 1018 
— 1624, ante. 


1675* Sufficiency of amendment.} — An arbitrator, 
in making an award in favour of deft., by mistake 
called him David instead of Daniel. The award 
having been sent back to him for amendment, he 
wrote at the bottom the following certificate : 
“ In pursuance of a rule, etc., I do hereby certify 
that this my award ought to be amended by sub- 
stituting the name of Daniel P. for the name of 
David P., the name David P. having been inserted 
therein by mistake instead of Daniel P.” : — Held : 
a sufficient amendment. — Davies v. Pratt (1855), 
17 0. B. 183 ; 25 L. J. d P. 71 ; 4 W. R. 97 ; 139 
E. R. 1039. 


Sect. 14. — STAMP ON AWARD. 

See , also , Nos. 40, 47, ante. 

1676. Effect of improper stamping.] — If an award 
be made on an improper stamp, & no application 
be made to enforce the award, the ct. will not set 
it aside. — P reston v . Eastwood (1797), 7 Term 
Rep. 95 ; 101 E. R. 873. 

1677. Award under seal.] — An award in writing 
& under seal need not have a deed stamp unless 
delivered as a deed ; but being only delivered as 
an a\Vard it is sufficient if it have the award stamp 
of 10s. — B rown v . Vawser (1804), 4 East, 584 ; 
102 E. R. 954. 

Annotation : — Mentd. Brooke v. Mitchell (1840), 8 Dowl. 

392. 

1678. Agreement to settle on accounts prepared by 
stranger — Whether accounts require stamp.} — A 

bond, conditioned for the due discharge by A. of 
the duties of clerk, provided that such discharge 
should be ascertained by the inspection of A.’s 
accounts by S., & that the amount so ascertained 
should be liquidated damages : — Held : a paper, 
by which S. had ascertained such amount, required 
to be stamped as an award. — J ebb v. McKlERNAN 
(1829), Mood. & M. 340. 

Annotations : — Folld. Carr v. Smith (1843), 5 Q. B. 128. 

Distd. Goodyear v. Simpson (1846), 15 M. & W. 16. Retd. 

Northampton Gaslight Co. v. Parnoll (1855), 1 Jur. N. S. 

211. 

1679. -.] — Proprietors of a stage coach 
arranged among themselves that each should horse 
the coach for certain stages & receive the payments 
& make the requisite disbursements on such 
stages, & it was the practice that one or more of 
the partners every month made up & sent round 
to the other partners a written account from the 
way-bills, showing the receipts & disbursements 
of each proprietor, the share of net profits (if any) 
due to each & the proprietors by & to whom the 
ascertained shares should bo paid ; tte the payments 


167t i. Court cannot alter .] — An award 
cannot be altered by a judge on an 
application to set it aside. — Humphreys 
v. Victoria (City) (1912), 17 B. C. II. 
258. — CAN. 


1671 II. .] — An award cannot be 

modified by the ct., nor could the decree, 
which must bo in accordance with the 
award. — Ahmed bin Essa Khaliffa v. 
Essa bin Khaliffa (1892), I. L. It. 17 
Bom. 657.—- IND. 


1671 ill. So as to make new award. 

— A bill was to rectify an award be 
cause the arbitrators had considered 
matters not included In the submission 
The bill prayed that the award might be 
amended Sc deft, decreed to pay the 
amount due pltfs. on the award being 
rectified, & that, in other respects, the 
award should stand & bo binding on the 
parties : — Held : to grant the decree 
prayed for would be to make a new 
award, which the ct. had no jurisdiction 
to do. — V ernon «. Oliver (1884), 11 
S. O. R. 156 ; 23 N. B. R. 392.— CAN. 


1671 iv. But may ask explana- 

tion .J — When an award fixing the 
indemnity to bo made upon an expro- 
priation is obscure 8c does not indicate 
sufficiently whether the real estate for 
which the indemnity is granted is the 
same as that designated upon the plan 
made by the party claiming the expro- 
priation, the ct. may ask for explana- 
tions upon the award, but cannot 
change the conclusions of the arbitrators. 
— LaCie. duOhemin df. fer du Nord 
& L’Hopital du Sacre-Cikur (1885), 
15 R. L. Q. B. 599.— CAN. 

1671 v. Right to appeal reserved — 

R. S. O.. 1877 (c. 50), s. 189.1— By con- 
sent of the parties an action was roferred 
to a county ct. Judge, with a provision 
that tho proceedings should be the same 
os on a reference by order, & that there 
should be a right of appeal as under tho 
above Act. The arbitrator gave an 
award In favour of pltfs. ; a Divisional 
Ct. hold that there was no appeal from 
the award on the merits ; the Ct. of 


Appeal held that there was an appeal 
on the merits, but uphold the award.— 
Bickford v. Canada Southern Ry. 
Co. (1888), 14 S. C. R. 743.— CAN. 

1671 vi. Consolidated Municipal 

Act (c. 42), as. 401, 402.J — In an arbn. 
witliin tho above Act, a judge to whom 
an appeal is taken against the award can 
deal with tho award on the merits, & 
can increase or reduce the amount or 
vary the decision as to costs . — Re 
Christie & Toronto Junction (1895), 
24 O. R. 443 ; 22 A. It. 21 ; 25 S. C. R. 
551.— CAN. 


PART IV. SECT. 14. 

X. 5 & 6 Will. 4, c. 61, s. I.]— 
Tho provisions of the above Act ex- 
empting awards from stamp duty applied 
as well to awards previous to the passing 
of the Act, as to those subsequent. — 
Hood v. Hood (1840), 1 Craw. 8c D. 413. 
— IR. 
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Sect 14. — Stamp on award . Sect 15: Sub-sect . 1. ] 

were made according^. In assumpsit by one 
partner against another for a balance so adjusted, 

6 not paid (the partnership still continuing), pltf.’s 
case rested upon a written account made out as 
above, but not stamped : — Held : if an action at 
law would lie at all on a settlement of partnership 
accounts which was not a final close of all the part- 
nership transactions, still the settlement in ques- 
tion, not appearing to have been agreed to by the 
partners generally, or by pltf. & deft., could be 
binding only as an award, & it could not so operate 
for want of a stamp. — C arr v. Smith (1843), 5 
Q. B. 128 ; 1 Dav. & Her. 192 ; 1 L. T. O. S. 337 ; 

7 Jur. 000; 114 E. R. 1197. 

Annotations >— Consd- Goodyear e. Rimpson (1846), 15 M. & 
W. 16. Dutd. Northampton Gaslight Co. v. Parnell 
(1855), 1 Jur. N. S. 211. 

1680. .] — A number of coach pro- 

rietors, who horsed a coach, were in the habit of 
aving monthly accounts made out, containing 

the names of the proprietors, the amount of the 
receipts A disbursements, the number of miles 
worked by each, & the proportion of the earnings 
to which each was entitled. These accounts were 
made out by the clerk of one of the proprietors, 
partly from materials furnished by them & partly 
from the way-bills ; & the practice was for the clerk 
to send to each proprietor a copy of the monthly 
account showing the amount which each had to 
receive or pay & the proprietor or proprietors from 
or to whom he was to receive or pay such amount : 
— Held : this account was not an award & was 
admissible in evidence without a stamp. — Good- 
year v. Simpson (1845). 15 M. & W. 10 ; 15 L. J. 
Ex. 191 ; 153 E. It. 742. 

Annotation: — Consd. Matlieson r. Ross (1819), 2 H. L. Cus. 
286, H- h. 

1681. Several underwriters — Community of in- 
terest — One stamp.] — The several underwriters on 
the same policy have such a community of interest in 
the subject insured that, if they all agree to refer 
the demand of the assured on that policy, one 
stamp for the award is sufficient. — Goodson r. 

Forbes, Goodson v. (1815), (3 Taunt. 171 ; 

1 Marsh. 525 ; 128 E. R. 999. 

Annotation : — Reid. llamsbottom r. Davis, llamsbottom r. 
Uosden (1839), 1 Horn & H. 4G4. 

1682. Whether finding of miner s jury requires 
award stamp.] — A finding in writing of a miner’s 
jury, not appearing on the face of it to be an award, 
need not be stamped as an award. — S ybray v. 
White (1836), 1 M. & W. 435 ; 2 Gale, 68 : Tyr. & 
Or. 746 ; 5 L. J. Ex. 173 ; 350 E. R. 501. 

Annotations: — Reid. Carr v. Smith (1813), 5 Q. 13. 128. 
Mentd. Barnes v. Ward (1850), 9 C. Jl. 392 ; williams r. 
Groucott (1863), 4 B. & S. 149. 

1683. Time for stamping.] — Senible : a stamp 
cannot be affixed (without a fine) more than six 
weeks after the making of the award. — R aynor v. 
Childs (1862), 2 F. & F. 775. 

1684. When & by whom objection may be taken.] 
— Where it is sought to draw up a rule for an 
attachment for non-performance of an award, it is 
competent for the officer of the ct. to object to 
the absence of a stamp on the award & to refuse 
to draw up the rule. — H ill v. Slocombe (1841 ), 9 
Howl. 339 ; 6 Jur. 220. 


Sect. 15. — CONSTRUCTION AND EFFECT OF 

AWARD. 

Sub-sect. 1. — Construction of Award. 

1685. General rule.] — Awards should be inter- 

f reted according to the intent of the arbitrators. — 
n grave (Ingram) v . Web (1623), Palm. 107 ; 1 
Roll. Rep. 362 ; 81 E. R. 1001 ; sub nom. Webb v. 
Ingram, Cro. Jac. 663. 

Annotation : — Mentd. Pickering v. Watson (1776), 2 Wm. Bl. 
1117. 

1580 , ,] — a defective award will be made 

good in equity where the intention of the arbitrators 
is clear, e.g ., if, intending to award land to a man 
in fee simple, they omit words of limitation, the 
appropriate words will be supplied.-— Scott v. 
Wray (1634), 1 Rep. Ch. 84 ; 21 E. R. 514. 

1687. Reasonably & favourably.] — An appli- 

cation to set aside an award, on the ground that 
the arbitrator had awarded in the present tense, 
& must, therefore, have included matters arising 
subsequent to the date of submission, & that he 
had used the general words “ claims & demands,* * 
not confining them to pecuniary claims, which 
were alone referred, was refused, as the award 
must be reasonably understood as applying only 
to the matters referred to the arbitrator. — Re Ken- 
worthy & Roberts (1856), 28 L. T. O. S. 65. 

1588, Liberally & favourably.] — Awards are 

now* considered with greater latitude & less strict- 
ness than they were formerly ; & it is right that 
they should be liberally construed, because they 
are made by judges of the parties’- own choosing. 
Indeed, they must have these two properties, to be 
certain & final, but the certainty may be judged of 
according to a common intent, & consistent with 
fair & probable presumption. I declare against 
critical niceties in scanning awards (Lord Mans- 
field, C.J.). 

Awards ought to be construed liberallv A 
favourably (Dennison, J.). — Hawkins v. Col- 
c lough (1757), 1 Burr. 271 ; 2 Keny. 553 ; 97 
E. R. 311. 

Annotation : — Mentd. He Tribe & Pppcrton (1835), 3 Ad. & 
El. 295. 

1689. Whether award absolute or conditional- - 
“ Paying.** 1 -An award was made that A. should 
enjoy a house, paying rent to B. In an action for 
1 non-payment ol“ such rent deft , alleged, in arresting 
I judgment, that payment of the rent was merely a 
condition annexed to the award & that on non- 
payment the estate ceased Held : the direction 
to pay rent was part of the award, A for non- 
payment debt might be brought upon the obliga- 
tion. — Parsons (Frowde) v. Parsons (Frowde) 
(1591), Cro. Eliz. 211 : 78 E. R. 467. 

1690. Award of all matters “ except obligations.**] 
— If an award be of all matters except obligations, 
it/ is good, for the exception is an award that the 
bonds shall remain in force.* — Sallows v . Girling 
( 1611). Cro. Jac. 277 ; 79 E. R. 238. 

Annotations: — Distd. Wilkinson v. Page (1842), I Hare, 276. 
Mentd. Berry v. Periling (1616), Cro. Jac. 399. 

1691. Award for performance of certain matters & 
" then ** other matters.]— -In an aw ard that the one 
party should on a particular day pay the other a 
sum of money & deliver up a certain writing obli- 
gatory, & that then they should execute mutual 
general releases, the word “ then ** refers to the 
day. — B ed am v. Clerkson (1696), 1 Ld. Raym. 
123 ; 91 E. R. 979. 
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1686 i General rule .] — An award drawn 
by an unprofessional arbitrator is not to 
be construed according to the same prin- 
ciples as an award settled by counsel or 
a solr. in England, but in accordance 


with what may reasonably be supposed 
in the circumstances to have been the 
intentions of the arbitrator. — Abdul 
Majid Khan v. Kadir Bkgam (1898), 
I. L. R. 20 All. 245— IND. 

y. Construed as at time of granting .] 


— An award must be determined ac- 
cording to circumstances existing at its 
date, & not by what transpired some 
years afterwards. — Sakrapfa bin Lin- 
gappa v. Shivappa (1910), I. L. R. 35 
Bom. 153.— IND. 
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1692. Award that note be given. }— Awarding the 
giving a note is the same as awarding payment at 
a future day. — Booth v. Garnett (1*737), Andr. 
28 ; 2 Sira. 1082 ; 95 E. li. 283. 

1693. Award that all actions cease.] — An award 
directing all actions to cease is an effectual release. 
— Stephenson v. Browning (1739), Barnes, 50 ; 
94 E. It. 804. 

1694. Award that each of two parties pay third 
party — Joint & several promise to perform award.] 

— Two several tenants of a farm agreed with the 
succeeding tenant to refer certain matters in dif- 
ference respecting the farm to arbn., & jointly & 
severally promised to perform the award ; the 
arbitrator awarded each of the two to pay a certain 
sum to the third: — Held: they were Jointly re- 
sponsible for the sum awarded to be paid by each. 
— Mansell v. Burredge & Roberts ( 1797 ), 7 Term 
Rep. 352; 101 E. R. 1015. 

1695. Award directing assignment to named per- 
son.]— Qu. : whether an award directing the assign- 
ment of an interest to A. will warrant an assignment 
to A., his exons. , administrators, <fc assigns. — 
Russel v. Headington (1815), 1 Stark. 13. 

1696. Award directing entry of verdict for named 
sum.] — In an award the direction to enter a verdict 
in favour of p!tf. for a certain sum is equivalent to 
an order to pay that sum. — C artwright v. Black- 
worth (1832), 1 Powl. 489. 

Annotations: — Expld. & N.P. Donlan r. Brett (1834), 2 
Ad. & KI. 344. We have conferred with niy brother 
Littledale, & he informs us that ho should not have decided 
as ho did in Cartwright v. Iduckworth if he had been aware 
of the case in the Exchequer (Jackson v. Clarke (1824), 
13 Price, 208) (Lord Denman, C.J.). Refd. Cock r. Gent 
(1844), 13 M. & W. 304. Mentd. Ex p. Alcoek (1875), 1 
C. V. D. (18 ; Re Solicitor (1875), 45 L. J. Q. B. 80 

See, generally, Nos. 1215 — 1224, ante. 

1697. Award for payment “ on 28th October next 99 
— Award dated October 13.] — By an award dated 
Oct. 13, 1840, it was ordered that a sum of money 
be paid on the “ 28th day of Oct. next ” : — Held : 
the money was payable* on the 28th day of that 
present month of Oct. — Brown v. Smith* (1840), 8 
Dowl. 807. 

1698. Admissibility of arbitrator's evidence — To 
show what was submitted- -Not to show reasons for 
award.] — In an action upon an award the arbi- 
trator’s evidence is admissible to show in respect 
of what matters he allowed or refused compensa- 
tion, but not to explain his reasons for awarding 
a particular sum in respect of any particular 
matter. — Buccleuch (Duke) v. Metropolitan 
Board ok Works (1872), L. R. 5 H. L. 418 ; 41 
L. J. Ex. 137 ; 27 L. T. 1 ; 30 J. P. 724, H. L. 

Annotations: — Folld. O’Rourke v. Railways Comr, (1890), 
15 App. Cas. 371, P. C. Consd. Re Whitoley 8c Roberts, 
[1891] 1 Ch. 558 ; Roeher r. North British 8c Mercantile 
Insce., [1915] 8 K. B. 277. Refd. Ripley v. G. N. Ry. Co. 
(1875), 23 W. R. 085, C. A. Mentd. Glasgow City Union Ry. 


Co. v. Hunter (1870), L. R. 2 So. & Div. 78, H. L ; M’Carthy 
v. Metropolitan Board of Works (1872), L. R. 8 C. P. 191* 
Ex. Ch. ; Holt v. Gas Light & Coke Co. (1872), L. R. 7 
Q. B. 728 ; Lyon v. Fishmongers’ Co. (1876), 1 App. Cas. 
062, H. L. ; Rhodos v. Airedale Drainage Comrs. (1876), 
1 C. P. D. 402, O. A. ; It. v. Shcward (1882), 9 Q. li. D. 741, 
C. A. ; Calo. Ry. Co. v. Walker’s Trustees (1882), 7 App. 
Cas. 259, H. L. ; R. v. Essex (1$86), 17 Q. B. D. 447, C. A. ; 
Cowper- Essex v. Aoton L. B. (1889), 14 App. Cas. 153, 
H. L. ; Re London, Tilbury & Southend Ry. Co. v. 
Gowor’s Walk School Trustoos (1889), 24 Q. B. D. 326, 
C. A. ; R. v. Scard (1894), 10 T. L. R. 545 ; Falkingham v . 
Victorian Railways Comrs., [1900] A. C. 452, 1*. C, 
Re Tynemouth Corpn. & Northumberland, Tynemouth 
Corpn. 8c Trevelyan, Tynemouth Corpn. & Orde (1900), 
67 J. P. 425 ; London Sc India Docks Co. v. North London 
Ry Co. (1903), Times, Feb. 0 : L. & N. W. Ry. Co. v. Walker 
(1903), 72 L. J. K. li. 578, H. L. ; R. v. Mountford, Exp. 
London United Tramways, [1906] 2 K. B. 814; L. 8c 
N. W. Ry. Co. v. Roddaway (1907), 23 T. L. R. 279 ; 
A.-G. of Southern Nigeria v. Holt, [19151 A. C. 599, P. C. ; 
Odium v. City of Vancouver (1915), 85 L. .T. P. C. 95, 
1\ O. ; Selby v. Whitbroad, [1917] 1 K. B. 73G. 

1699. *.] — Where matters have been 
referred to arbn. it is matter of evidence whether 
a particular matter of complaint has been sub- 
jected to the arbitrator’s consideration ; & an 
arbitrator may be called to prove what matters 
were claimed before him on a reference. — Martin 
v. Thornton (1802), 4 Esp. 180. 

Annotation : — Refd. Buccleuch v. Metropolitan Board of 
Works (1872), L. R. 5 H. L. 418, H. L. 

1700. Not to explain award.] — If the terms 

of an award be clear upon the face of it, the ct. will 
not admit an affidavit of one of the arbitrators to 
explain their intention. — Gordon v. Mitchell 
(1S19), 3 Moore, C. P. 211. 

Annotation: — Expld. He Hall & ninds (1841), Drinkwater, 
214. 

1701. .] — Where by a consent decree 

arbitrators were directed to return a general award 
on the whole declaration for a sum certain, & such 
award was thereby directed to be entered as a 

, verdict whereon final judgment might be signed, 
& costs of the action, reference, & award were 
i directed to follow the verdict so entered : — Held : 
applts. having thereunder obtained a verdict for a 
portion of the sum claimed by them, which verdict 
carried costs as above directed, the ct. could not 
give resp. a verdict for the residue of the sum 
claimed <fc then dolegate to the taxing piaster the 
duty of ascertaining, by the evidence of the arbi- 
trators <te others, as to what parts of applts.’ claim 
resp. had succeeded, with a view to the apportion- 
ment of costs, as such evidence would be inadmis- 
sible as tending to explain or contradict the award. 
— O’Rourke v. Railways Comr. (1890), 15 App. 
Cas. 371 ; 59 L. J. P. C. 72 ; 03 L. T. 66, P. C. 

Annotation : — Mentd. Railway Comrs. v. O’Rourke (1896), 

75 L. T. 84, P. U. 

1702. Admissibility of extraneous evidence.] — On 

a rule for an attachment for non-performance of an 


1700 i. Admissibility of arbitrator's evi- 
dence — Not to explain award .] — -An award 
should be construed, not by oral evi- 
dence given by the arbitrators, hut bv 
looking at the language of the award 
itself. — Gunemhek v. Ohotay Lall 
(1871), 8 N. W. 117.— IND. 

1700 ii. I'nless where fraud 

alleged .] — The limitations applicable to 
the evidence of an arbitrator as witness 
In a legal proceeding to enforce his award 
are stated in the case of Buccleuch (Duke.) 
v. Metropolitan Board of Works (1872), 
L. R. 5 H. L. 418, but where charges of 
dishonesty are made the ct. will reject 
no evidonoe of an arbitrator which can 
be of assistance in informing itself 
whether such charges are established. 
— Amir Bkoam v. Badrud-Din Husain 
(1914), I. L. R. 36 All. 33G.— IND. 

1700 iii. — — -1 -- Caryeth r. 

Fortune (1862), 12 C\ T\ 360.— CAN. 


1700 iv. .] — Campbell v. 

Howland (1859), 19 U- C. R. 18. — CAN. 

1700 v. .] — Re Christie & 

Toronto Junction Rv. (1895), 22 A. R. 

21— CAN. 

1700 vi. .] — Mahhon r 

Robertson (1879), 44 IT. C. R- 323. — 

CAN. 

1702 I. Admissibility of extraneous evi- 
dence — To determine what was decided .] — 
It is competent to refer to notes of an 
arbiter in a submission, who has only 
decided part of the claims submitted to 
him, to ascertain what points he has 
actually determined. — Bell v. Halli- 
DAY (1825), 4 ,Sh. (Ct. of Sess.) 286. — 
SCOT. 

1702 ii. Not to shou' what was sub- 

mitted.] — The arbitrators awarded “ that 
pltf. do pay to deft, the sum of £195, 
under his agreement, & the matters sub- 
mitted to us.” Pltf. had, previous to the 
submission, paid deft. £184 on account & 


subsequent to the award ho paid him » 
further sum of £5 : — Held : parol evi- 
dence was inadmissible to show what 
was the only matter submitted to 8c 
considered by the arbitrators. — Ben- 
nett r. Murray (1865), 1 Old. 614.— 
CAN. 

1702 iii. A r o£ to construe award.] — • 

Where certain matters were referred to 
arbn. & subsequently the parties, by an 
agreement in writing, withdrew some of 
the matters, but this agreement was not 
referred to in the award, in an action to 
set aside the award : — Held : the agree- 
ment was of no value as an aid to the 
construction of the award, in which it 
could not he incorporated . — Re Amos 8c 
Amos (1893), 11 N. S. W. L. R. 295.— 
A US. 

1702 iv. — . 1 — T lie meaning of 

arbitrators, when an award is made, is not 
to be gathered from affidavits, or from 
any other source than the award itself.— 
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Sect. 35. — Construction & effect of award: Sub- 
sects. 1 & 2, A. (a),] 

award made under a submission, neither the sub- 
mission which has been made a rule of ct., nor any- 
thing dehors the face of the award, can be looked at. 
— Macey v. Macey (1837), Will. Woll. & Dav. 371. 

Necessity for reciting reasons for decision.] — See 

Nos. 1140 — 1152, ante. 

Liability of arbitrator to discovery, etc.] — See 

Nos. 790 — 800, ante. 


Sub-sect. 2. — Effect of Award. 

See Arbitration Act, 1889, s. 2, Sclied. I. (h). 

A. Final and Binding. 

(a) In general. 

1703. Equivalent to decree.} — The result of a 
reference under an order of the ct. is viewed by 
the ct. as a decree, & even stronger, since it super- 
sedes all errors but corruption or partiality. 

Where there is a reference to a judge of the 
parties’ own choosing it supersedes all errors but 
corruption or partiality ; & it is fit it should be 
so, otherwise there would never be an end of 
things (Lord Hardwicke, C.). — Travers v. 
Stafford (Lord) (1750), 2 Ves. Sen. 19 ; 28 
E. R. 13. 

Annotation : — Mentd. Edwards v. Edwards (1792), Dick. 

756. 

1704. -.] — Where there had already been an 
order made by the Ct. of Ch., on an application to 
cancel a mtge., refeiring it, by consent, to a bar- 
rister, to take an account of what was due on it 
for money advanced & interest, who was autho- 
rised by the ct. to award payment of the amount, 
& an award made : — Held : a bill filed in another 
ct. for foreclosure of such mtge. was demurrable, 
on the ground that the award was tantamount to 
a decree of the Ct. of Ch., & could not be impugned 
in any other ct., for that would be constituting 
the ct. so applied to a ct. of appeal. — Pitcher v. 
Rigby (1821 ), 9 Price, 79 ; 147 E. R. 27. 

Annotations : — Mentd. Williams t>. Piggott (1825), Joe. 598 I 

Booth v. Creswicke (1844), 13 L. J. Cli. 217. 


1705. Equivalent to verdict — Validity of patent.] — 

A patentee brought an action for damages for the 
infringement of his alleged patent, & at tho trial 
an arbn. was agreed to, upon which the arbitrator 
by his award established the validity of the patent. 
The patent was again invaded by a process only 
colourably different from the mode in which it 
had been invaded in the case upon which the 
action was brought. Upon a bill filed for an 
injunction to restrain the infringement : — Held : 
the award of the arbitrator must be considered as 
equivalent to a verdict establishing the validity 
of the patent, against which there had been no 
motion for a new trial. — L ister v. Eastwood 
(1855), 26 L. T. O. S. 4. 

1706. Establishing legal right.] — If pltf. 

applies for an injunction in respect of a violation 
of a common law right, & the existence of that 
right, or the fact of its violation, is denied, he must 
establish his right at law, but having done that he 
is, except in special circumstances, entitled to an 
injunction to prevent a recurrence of that violation. 
For such a purpose the award of an arbitrator is 
equivalent to a verdict. — Imperial Gas Light & 
Coke Co. v. Broadbent (1859), 7 H. L. Cas. 600 ; 
29 L. J. Ch. 377 ; 34 L. T. O. S. 1 ; 23 J. P. 675 ; 
5 Jur. N. S. 1319 ; 11 E. R. 239, II. L. 

Annotations : — Mentd. Southampton Sc Ttchin Floating 
Bridge Co. v. Southampton L. B. of Health (1858), 4 
Jur. N. S. 1298 ; Ware v. Regent’s Canal Co. (1858). 8 
De G. & J. 212 ; lie Brogden & Llynvi v. Valley Hr. Co. 
(1860), 9 C. B. N. S. 229 ; New River Co. v. Johnson 
(1860). 2 E. & E. 435 ; Bagnall v. L. Sc N. W. Ry. Co. 
(1861), 7 H. & N. 423 ; R. v . Cheshire Clerk of the Peace 
(1864), 4 New Rep. 167 ; lie Stockport, Timpcrloy & 
Altringham Ry. Co. (1864), 33 L. J. Q. B. 251 ; Coe v. 
Wise 71866), 7 B. & S. 831 ; Brand v. Hammersmith & 
City Ry. Co. (1867), L. R. 2 Q. B. 246 ; Crump v. 
Lambert (1867), 17 L. T. 133 ; A.-G. r. Cambridge Con- 
sumers’ Gas Co. (1868), 4 Ch. App. 71, L.JJ. ; Dungey v. 
London Corpn. (1869), 38 L. J. C. P. 298 ; Ferrar r. City 
of London Sowers Comrs. (1869), L, R. 4 Exch. 227 : 
Hammersmith & City Ry. Co. v. Brand (1869), L. R. 4 
H. L. 171, H. L. ; Clowes v. Staffordshire Potteries 
Waterworks Co. (1872), 8 Ch. App. 129, n. ; Shelfer v. 
London Eloctrio Lighting Co., Meux's Brewery Co. v. 
London Electric Lighting Co., [1895] 1 Ch. 287, C. A. ; 
Jordeson v. Sutton, Southcoatee & Dry pool Gas Co., 
11898] 2 Ch. 614; Cowper v. Laidler, [1903J 2 Ch. 337; 
Saunby v . London (Ontario) Water Comrs.. [1906] A. C. 
110, P. C. ; Price's Patent Candle Co. v. L. 0. C. (1908), 
78 L. J. Ch. 1,0. A. ; A.-G. v. Birmingham, Tame, Sc 
Rea Drainage Board, [1910] 1 Ch. 48, C. A. ; Wood v. 
Conway Corpn., [1914] 2 Ch. 47, C. A. 

1707. Right to interest.] — In a case where the 
jury allowed a claim of interest on a siun awarded 


Keep v. Hammond (1863), 9 U. C. L. J. 
157.— CAN. 

1702 v. -.) — An award under 

Railway Act of Canada cannot be ex- 
plained by extrinsic evidence of the in- 
tention of the party making it. — Pon- 
tiac Pacific Junction Ry. Co. & 
Ottawa & Gatineau Ry. Co. v. Com- 
munity General Hospital, Alms- 
house Sc Seminary of Learning of the 
Sisters of Charity at Ottawa (1901), 
Q. R. 20 S. C. 567.— CAN. 

1702 vi. .1 — Guthrie v. 

G. & S. W. Ry. Co. (1858), 30 Sc. Jur. 
481.— SCOT. 

1702 vii. -.] — Henderson 

v. McO own (1915), 2 S. L. T. 316— 
—SCOT. 

1702 vili. Unless forming 

part of award itself.] — The ct. will refer to 
papers delivered by the arbitrators 
simultaneously with the award, & in- 
tended to be explanatory of it, as a part 
of the award itself. — Hall v. Ferguson 
(1834), 4 O. S. 392.— CAN. 

1702 ix. Subsequent agreement.] — 

G. 6c S., the managers of certain steam- 
boats running in opposition, submitted 
to arbn. to determine the terms Sc condi- 
tions on which the opposition should be 
settled & made to cease. The arbitra- 
tors awarded ( inter alia) that S. should pay 


G. £150. Afterwards G., & some of the 
owners of the steamer for which S. was 
agent, entered into an agreement re- 
specting the two boats, but it was ex- 
pressly declared that this agreement was 
without prejudice to any demand which 
G. might have upon S. : — Held: G.’s 
right to the £150 awarded was not 
affected by such agreement. — G ildkr- 
slkkvk v , Stewart (1857), 2 P. R. 114. 

1702 x. How introduced.] — In a 

question on the relevancy of objections 
to the award of a judicial referee : — 
Held : the party objecting was not en- 
titled to produce the notes which had 
been issued by the referee prior to pro- 
nouncing his award, but the matter 
alleged to be contained in the notes 
might be verbally referred to. — Bra kin - 
rig v. Mknzies (1841), 4 Dunl. (Ct. of 
Sess.) 274.— SCOT. 

PART IV. SECT. 15, SUB-SECT. 2— 

A. (a). 

1703 i. Equivalent to judgment.] — 
Where a submission to arbn. has been 
made a rule of ct., the award has the 
effect of a judgment, & execution may 
issue as a matter of course without 
leave. — He New' Zealand Native Land 
Settlement Co.. Ltd. (1888), 6 N. Z. 
L. R. 395.— N.Z. 

1703 ii. .] — An award is equiva- 


lent to a judgment whether it was passed 
into decree or not. — Bhaurao v. Rad- 
habai (1909), I. L. R. 33 Bom. 401. — 
IND. 

x. Judgment not extinguished by 
award.] — To an action for trespass, deft, 
pleaded that the alleged trespasses were 
committed in executing a civil-bill de- 
cree. Replication, that deft, had ob- 
tained a civil-bill decree against pltf. for 
£23, & the subject-matter of the decree 
was, with other matters in dispute, 
referred to arbn., that the arbitrator 
awarded that pltf. should pay deft, the 
sum of £15, & that thereupon all claims 
& demands on both sides should be 
satisfied, & that deft., notwithstanding 
the award, renewed the original decree 
for the full sum, & caused it to be 
executed against pltf. : — Held : the 
award did not extinguish the judgment. 
— Barry v. Grogan (1868) 2 I. R. C. L. 
390.— IR. 

1707 I. Right to interest.] — Where the 
amount fixed by an award became eo 
instemti the purchase-price of the land, 
i.e., the principal sum : — Held : in- 
terest from the taking of possession 
attached thereto in favour of pltf. as of 
right.. — Gauthier v. Canadian Nor- 
thern Ry. Co. (1913), 25 W. L. R. 965. 
—CAN. 

a. Validity unaffected by failure to 
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& found a verdict for pltf. :—dju. : whether interest 
on a sum awarded was claimable as a matter of 
right. — Swinfokd v . Burn (1818), Gow. 5. 

Annotations : — Mentd. Hoggins v. Gordon (1842), 3 Q. 33. 

466 ; Crampton & Holt v. Ridley (1887), 20 Q. B. D. 48. 

1708. An arbitrator made his award on 

Sept. 1, 1841, directing payment on Jan. 25, 1842, 
of a certain sum “ with interest ” : — Held : \mder 
that award, upon a rule under Judgments Act, 
1838 (c. 110), s. 18, pltf. could recover no interest 
accruing subsequent to Jan. 25. — Dob d. Moody 
v . Squire (1842), 2 Dowl. N. S. 327 ; 7 Jur. 236. 

Annotation : — Mentd. Wilson t\ Foster (1843), C Man. & G. 

See, generally, Nos. 1171 — 1177, ante . 

1709. Where decree on which award founded is 
reversed.]— -A decree having ascertained the right 
of pltf. to relief, accounts were directed to ascertain 
the amount due to him ; afterwards pltf. referred 
all matters in difference to the decision of an arbi- 
trator, who, without taking into consideration the 
question of law decided by the decree, made an 
award ascertaining the amount due from deft, to 
pltf. Afterwards, on an appeal against the decree, 
it was reversed & the bill was dismissed : — Held : 
the award was not binding. — O rmond v, Kyn- 
nersley, Butler v. Kynnersley (1829), 7 L. J. 
O. S. Ch. 150. 

Annotation ; — Mentd. H on y wood r. Honywood (1874), L. It. 

18 Eq. 306. 

1710. Award of annuity — Additional sum till 
secured — Penalty or damages.] — An arbitrator 
awarded an annuity of £1,200 to be paid by A. to 
B., & to be secured by the purchase of a govt, 
annuity, & in case it should not be secured within 
two months, a further sum of £100 to be paid 
monthly till it was secured as a penalty. A. paid 
the annuity & penalty for two years until his 
death. He died insolvent, & a creditors’ suit was 
instituted for the administration of his estate : — 
Held : the annuitant could prove for the annuity 
& the penalty until the annuity should be secured. 
— Parfitt v . Cuambre, Hx p . D’Alteyrac (1872), 
L. R. 15 Eq. 36 ; 42 L. J. Ch. 6 ; 27 L. T. 750 ; 21 
W. R. 50. 

1711. Award determining title.] — A rule nisi for 
a mandamus to admit the heir as tenant to certain 
copyholds was discharged, the ct. deeming it to 
be an attempt to revive litigation which had pre- 
viously been settled by arbn., the validity of the 
will under which he claimed having been estab- 
lished by an arbitrator, & it not being necessary 
for him to be admitted to maintain ejectment. — 
It. v. Caius College, Cambridge (1845), 9 Jur. 
411 ; 9 J. P. Jo. 67. 

1712. On suit for specific performance.] — Effect of 
an agreement for a reference to arbn. of a dispute 
between a vendor A purchaser as to certain terms, 
or alleged terms, of the contract, & of an award 
thereupon, in a suit subsequently instituted for 
the specific performance of the contract. — Clay v. 
Rufford (1849), 8 Hare, 281 ; 19 L. J. Ch. 295 ; 
14 Jur. 803 ; 68 E. R. 367. 

1713. Does not create specialty debt.] — In 1862 A. 
agreed to lease a mine to B. Disputes arose 
between the parties, & A. brought an action against 
B. under the agreement, & B. filed a bill against A. 
to have the agreement set aside. The parties then 


referred all the matters in dispute Between them 
to arbn., & the arbitrator awarded that the agree- 
ment for a lease was valid, that it should be can- 
celled, & that B. should pay to A. the sum of 
£5,513. B. died, & a suit was instituted to ad- 
minister his estate, under which A. carried in a 
claim to rank as a specialty creditor in respect of 
the sum awarded : — Held : the sum was awarded 
by way of damages & not for rent, & was not 
entitled to rank as a specialty debt. — Talbot v. 
Shrewsbury (Earl) (1873), L. R. 16 Eq. 26 ; 42 
L. J. Ch. 877 ; 21 W. R. 473. 

Annotation : — Consd. Re Hastings* ShirrefC v. Hastings (1877), 
6 Ch. D. 610. In 2'albot v. Shrewsbury (Earl) I fully ad- 
mitted that ront was a specialty debt, & I founded my 
judgment upon the fact that the debt in that case could 
not be said to bo for rent (Malins, V.-C.). 

1714 . Unless award under seal.] — An award 

under the hands & seals of arbitrators is not within 
Limitation Act, 1623 (c. 10). — Ambrose v. Brooks 
(1738), West, temp . Hard. 567 ; 25 E. R. 1088. 

1715. S . P. Hodgson (Hodsden, Hosdell) v, 
Harris (Harridge, Harwich) (1669), 1 Lev. 273 ; 
2 Keb. 462, 497, 533, 530 ; 1 Sid. 415 ; 2 Wm 
Saund. 64 ; 83 E. R. 403. 

Annotation : — Folld. Ambrose i\ Brooks (1738), West, 
temp . Hard. 567. Eefd. Paget v. Foley (1836), 3 Scott, 
120 ; Curlewos t?. Mornington (1858), 32 L. T. O. S. 29, 
Ex. Ch. Mentd. Gwynno r. Burnell (1840), 1 Scott, N. It. 
711 ; Tobacco Pipe Makers v. Loder (1851), 16 Q. B. 765 ; 
Leo v. Wilmot (1866), L. B. J Exch. 364. 

1716. Statutory reference.] — A railway co. were 
entitled by a sect, in their special Act, notwith- 
standing Lands Clauses Consolidation (Scotland) 
Act, 1845 (c. 19), s. 90, to take a portion of cer- 
tain houses or other buildings or manufactories 
scheduled in their Act without being obliged to 
take the remainder if the portion taken could, in the 
opinion of the authority to whom the question of 
disputed compensation should be submitted, be 
severed from the remainder of the property without 
material detriment thereto. The co. gave notice 
to treat for 232 square yards, a portion of the 
scheduled property which formed an access used 
jointly by resps. & another firm. Resps. required 
the railway co. to take the whole of their property. 
A statutory submission to arbn. containing the 
question whether or not the portion of land con- 
taining the 232 square yards could be severed from 
the remainder of the property of resps. without 
material detriment, reserving only the question 
whether Lands Clauses Consolidation (Scotland) 
Act, 1845, s. 90, applied, was entered into. Before 
the arbitrator the railway co. offered to allow 
access to the remainder of resps.’ property under 
a bridge over the portion taken. The arbitrator 
found that the portion containing 232 square yards 
could not be severed without material detriment 
to the remainder of resps.’ property & awarded 
compensation upon the assumption that the co. 
were bound to take the whole premises. In an 
action to recover the amount awarded : — Held : 
the arbitrator’s award, until set aside by a proper 
process, was binding on the ct. & could not be 
reviewed. — Caledonian Ry. Co. v. Turcan. 
[1898] A. C. 256 ; 67 L. J. 1\ C. 69, H. L. 

Annotation : — Mentd. Allhusen v. Ealing 8c South Harrow 
Ry. Co. (1898), 78 L. T. 285. 

See, generally, Compulsory Purchase of Land 
& Compensation. 


enforce. ] — An award of arbn. may be 
valid without being enforced by the cts., 
ae, for Instance, where possession under 
the award is shown. — Mohesh Chunder 
Moitek v. Buloram Moiter (1866), 6 
W. R. 94. — IND. 

b. .] — A valid award is opera- 
tive, even though neither party has 
sought to enforce it, — Bhajahari Bani- 


kya r. Behary Lax Basak (1906), 
I. L. R. 33 Calc. 881. —IND. 

e. Creates debt within small debt 
procedure .] — An award creates a debt 
within the small debt procedure. — 
Erbach v. Binder (1910), 14 W. L. R. 
720.— CAN. 

1718 i. Statutory reference .] — Where 


the original proceedings were by arbn. 
under a stat. providing that the ct., on 
appeal from the award, shall pronounce 
, such judgment as the arbitrators should 
t have given, me stat. is sufficient notice to 
1 applt. of wnat the ot. may do, 8c a cross* 
j appeal is not necessary. — Toronto 
i Junction Town v. Christie (1895), 25 
: S. C. R. 551.— CAN. 
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Sect . 15.- Construction effect of award : Sul- 

1717. Cause referred — Court cannot disregard 
award.] — Where a cause has been referred to arbn. 
the ct. cannot interfere to enter a nonsuit against 
the arbitrator’s direction, but the party objecting 
to the award must move to set it aside. — Peters 
v . Anderson (1814), 5 Taunt. 590 ; 1 Marsh. 238 ; 
128 E. R. 823. 

Annotations: -Mentd. Devaynos r. Noble (1816), 1 Mor. 

529 Mills v. Fowkes (1839), 5 Bing. N. C. 455 Seymour 

r. Pickett, [1905] l K. B. 715, C. A. 

1718. Conclusive & binding on parties.] — Errors 
in an account had been allowed by the master to 
a great amount, but- upon a reference to arbn. it 
was determined by the arbitrators that the account 
was perfectly free from error & overcharge in every 
particular. Upon proceedings to set aside the 
award : — Held : however strange the result of the 
reference might seem, there was no imputation of 
anything wrong to the arbitrators, & the parties 
having chosen private judges had placed the matter 
bevond the reach of any principle of law. — Price 
r. Williams (1791), 1 Yes. 305 ; 30 E. R. 388. 

Annotations : — Reid. Street v. Rigby (1802), 6 Vos. 815. 

Mentd. South Wales Ry. Co. v. Wythes (1851), 5 Do G. M. 

& G. 880. 

1719. — Where a party has agreed to refer 
all matters in difference to arbn., & the arbitrator 
has decided on them, such determination shall be 
conclusive & binding on the party, & he will not be 
allowed to go into the original case at the trial, 
unless there was some misconduct on the arbn.- — 
Bailey v. Lechmere (1795), 1 Esp. 377. 

1720. .] — An award will not be set aside 

upon any ground, which in truth is a question 


upon the merits between the parties. — W inter r. 
Lethbridge (1824), M’Cle. 253 ; 13 Price, 533 ; 
148 E. R. 107. 

Annotation : — Reid. Stonehowor t\ Farrar (1845), C Q. B. 
730. 

1721. Reference of accounts to arbitrator 
instead of master.] — Accounts were referred to the 
master, but afterwards an order of reference was 
made to arbitrators to take an account of all 
dealings & transactions in like manner, as if same 
were referred to the master, <fc that the parties 
should be concluded & bound by the award, A 
should observe it, & further directions were re- 
served : — Held : such reference was not in nature 
of a reference to the master, & the parties were 
bound by a general award of a balance due without 
particulars stated, the decision being final because 
upon matter of fact, & no corruption or misconduct 
imputed. — Dick v. Milligan (1792), 4 Bro. C. <\ 
117 ; 2 Ves. 23 ; 29 E. R. 808 ; subsequent pro- 
ceedings (1794), 4 Bro. O. t\ 536. 

Annotations Consd. Ford v. Gartside (1792), 2 Cox, Eq. Cas. 
368 ; Crawshay v. Collins (1818), 3 Swan. 90. Reid. 
Mackintosh v. G. W\ Ry. Co. (1865), 4 GIff. 683. 

1722. Reference to master.] — Where a party 

consents to a judge’s order for a reference to the 
master, & undertakes to pay the sum found due, 
he cannot afterwards dispute the amount for which 
the master has given his allocatur .■ — Watkins r. 
Mahon (1830), 1 M. Sc W. 722 ; 5 Dowl. 178 ; 
2 dale, 129 ; Tvr. Sc dr. 1023 ; 5 L. J. Ex. 217 ; 
150 E. R. 624. " 

As to what Midlers. 

1723. Matters within submission — Damages.] — 

Covenantor & covenantee submitted the amount- 


1718 i. Conclusive <£• binding on 
parties.] — The ct. will not inquire into 
an award, even although it he suggested 
that the arbitrators have opened a final 
judgment of a competent ct. under a sub- 
mission in the common form, if it does 
not dearly appear that they have re- 
versed the judgment or gone into its 
merits. — McLeyey v. Van pec ar (1843), 
6 O. S. 481.— CAN. 

1718 ii. .] — Where no case had 

been made out for stopping the operation 
of a decree -arbitral : — Held : it waR valid 
Sc binding on the parties until set aside 
by reduction. — Anderson r. Aberdeen 
Ry. Co. (1850), 22 Sc. Jur. 335. — SCOT. 

1718 Hi. .] — An award by arbi- 

trators, on w*hose part no misconduct or 
mistake appears, concludes the parties 
who have submitted to the reference. — 
Bhaootj v. Chandan (1885), I. L. R. 11 
Calc. 386 ; L. R. 12 I. A. 67.— IND. 

d. Unless awanl waived — 

What amounts to waiver. J — Pltf. was 
sued by creditors, w ho issued garnishee 
orders attaching certain insurance 
moneys which were also claimed by 
other parties. Defts. (the insurance co.) 
applied under Garnishment Act, R. ,S. M. 
c. 64, s. 13, to pay into et. the amount 
which had been awarded to pltf. by an 
arbn. fixing the loss. Pltf. appeared & 
disputed the award had been made & 
claimed the full amount of the policies. 
Issues were then directed to be tried 
between pltf. & defts., the question for 
decision being whether there was any 
further debt due or owing from defts. to 
pltf. over Sc above the amount of the 
award : — Held : by taking the issues the 
eo. did not waive the award. — Rogers 
v. Commercial Union Assurance Co., 
Rogers v. London & Lancashire In- 
surance Co., Rogers v. London, 
Liverpool & Globe Insurance Co., 
Rogers v. Phosnix Insurance Co. 
<1895), 10 Man. L. R. GG7.— CAN. 

PART IV. SECT. 15. SUB-SECT. 2.— 

A. (b). 

1723 i. Matters within submission.] — 
Upon a bill stating an award in which a 


certain sum was found due. Sc praying 
that accounts might be taken on foot 
of the award, the cognusor cannot by his 
answer Impeach the award, Sc raise ques- 
tions which had been discussed before & 
decided by the arbitrators. — Hill v. 
Ball (1828), 2 Bli. (N. S.) 1.— IR. 

1723 ii. .1 — A landlord Sc his 

tenant entered into a submission as to 
various matters in dispute betw een them, 

in particular, as to the use of certain 
roads ; the landlord obtained an interim 
interdict against the tenant using the 
roads till the issue of the submission, 
under a reservation of any claim for 
damages in consequence ; Sc the arbiter 
finally found the tenant entitled to the 
use of the roads, & repelled all other 
claims between the parties “ in the sub- 
mission ” : — Held : this included the 
claim for damages reserved in the inter- 
locutor granting the interdict, & an 
action for these damages should be 
dismissed accordingly. — Ghat r. Brown 
(1833), 11 Sh. (Ct. of Bess.) 353. — SCOT. 

1723 iii. J — Held : terms of refer- 

ence by mutual memorial of parties Sc of 
opinion expressed upon it by the referee 
supported a plea of res judicata , in 
respect of matters made the subject of a 
subsequent action. — Fraser r. Lord 
Lovat (1850), 7 Bell, Sc. App. 171. — 
SCOT. 

1723 iv. .] — I). &B. issued a fi.fa. 

against M., under which a levy on per- 
sonal property was made ; the parties 
afterwards referred all matters in dispute 
to arbn. An award was made in favour 
of M., upon which D. Sc li. withdrew the 
execution Sc directed the sheriff to hand 
over to M. the property levied on : — 
Held : D. & B. were not liable for any 
articles wliich had been lost by the 
sherifT. If any such claims could other- 
wise have been set up, they were, at all 
events, precluded by the award. — 
Miller r. Daniel (1873), 2 N. B. R. 
(Pug.) 113.— CAN. 

1723 v. -.1 — Where a case was re- 

ferred to arbn., & the award was subse- 
quently filed. Sc subsequently, in another 
suit between the same parties, a question 


dealt with in the award was raised 
Held : such question was res 
between the parties. — W azeer Mahton 
v. Ciiuni Singh (1881), I. L. R. 7 Calc. 
727 ; 9 C. L. R. 377.— IND. 

1723 vi. .]— An action was brought 

on a fire policy. After action the insur- 
ance co., under one of the conditions of 
the policy, demanded an arbn., as to the 
value of the premises destroyed, the 
result of which was an award finding the 
value to have been $2,500, & the loss 
payable to pltf. $1,700. The jury esti- 
mated his loss at $3,500 : — Held : pltf. 
was entitled to judgment for the amount- 
of the award, the value of the building 
being one of the matters in difference 
between the parties covered by the sub- 
mission, Sc the award being, therefore, 
conclusive. — S mith v. City of London 
Insurance Co. (1886), 14 A. R. 328 ; 1 1 
O. H. 38.— CAN. 

1723 vll. .1 — Where, after a fin*. 

the parties agree to an appraisement of 
the loss, the award is final Sc conclusive 
as to extent of the loss sustained by the 
insured.— H eron v. Hartford Insur- 
ance Co. (1888), 4 M. L. It. 1888. — 
CAN. 

1723 viii. Insurable interest of 

party . ] — In an action on a policy defts. 
contended that plt-fe. had no insurable 
interest, Sc the dispute was submitted to 
arbitrators : — Held : the ct. could not 
go behind the award to ascertain 
whether pltfs. had an Insurable interest. 
— Tnoor v. Anchor Marine Insurance 
C o. (1882), 3 K. & G. 234.™ CAN. 

1723 ix. Right of way .} — Where 

the lands of % joint Hindu family were 
partitioned according to an award, in a 
subsequent suit : — field : the ct. could 
not go bolilnd the award & allow one 
member of the family to claim a right of 
way through lands allotted by the award 
to another. — U opal Chundek Roy v. 
Brojendro Coomar Roy, 5 C. L, It. 
338.— IND. 

1723 x. Traffic sharing dispute.] 

— Highland Ry. Co. v. Great north 



Part IV. — The Awaio. 


587 


of damages accruing from a breach of covenant to 
an arbitrator. Tn action on the covenant : — Held, : 
the arbitrator’s award was conclusive as to the 
amount of damages, unless the award itself could 
be impeached. — Whitehead v. Tattersall (1834), 
1 Ad. & El. 491 ; 110 E. R. 1295. 

Annotations : — Consd. Commings v. Heard (1869), L. R. 4 
Q. B. 669. Reid. Bates v. Tcnvnley (18*18), 12 Jur. 606. 

1724. 


— Right to fees of office.] — Where pltf. 
& deft., both claiming to act as clerks to the justices 
of a division, agreed to leave the dispute to the 
determination of third parties, who directed that 
deft, should act in the office & divide his fees with 
pltf. : — Held : an action for money had & received 
might be maintained to recover the moiety of the 
fees received, & deft, could not allege that he was 
legally entitled to all the fees. — Roland v . Haul. 
(1835), 1 Hodg. 111. 

1725. But not brought before arbitrator.] — 

In an action of covenant deft, pleaded ( inter alia) 
that an action for some other matter & all matters 
in di iferon ce were referred, that the arbitrator 
ordered several sums to be paid, & that the parties 
should give general releases, & that deft, did pay 
the money & the releases were given. Pltf. replied 
that these matters were not before the arbitrator. 
Judgment was given for pltf. — Golightly r. Jel- 
LICOE (1709), 4 Term Rep. 147, n. ; 100 E. R. 942. 

Annotations : — Refd. Ravee v. Farmer (1791). 4 Term Hep. 
146; Sodden »*. Tut op (1796). 6 Term Rep. 607 ; Smith 
r. Johnson (1812), 15 East. 216. 


1726. .]— I )isputes existing between the 

master & owner of a ship touching tlie ship’s ac- 
counts on a certain voyage, t hey referred all actions 
<fc causes of action to arbitrators, who awarded a 
balance to be paid by the owner to the master. 
Upon a rule for an attachment for non-payment of 
the sum awarded : — Held : it was not competent 
1o the owner to claim a deduct ion of a certain sum, 
the price & proceeds of certain goods shipped on 
t heir joint account, the whole of which price had 
been paid by the owner in the first instance, on 
the ground that- that jmrticular adventure formed 
no part of the disputes between them & had not 
been submitted to nor taken into the consideration 
of the arbitrators, because it was plainly within 
the terms & scope of the reference, the direct object/ 
of which was to make a final settlement of all 
matters of account between the parties, & it was 
the owner’s own fault if he kept hack that item of 
the account. — Smith v. Johnson (1812), 15 East, 
213; 104 E. It. 824. 

Annotations Folld. Dunn r. Murray (1829), 9 B. & C. 

780. Refd. Uueret v. Audouy (1896), 62 L. J. Q. B. 633, 

V-’. A. 

1^27* -.] — Where all matters in differ- 

ence in a cause are referred, & the arbitrator 
awards a sum to pltf. in satisfaction of his damages 
ln H ie Ciill . se : — Senible : pltf. cannot maintain 
another action for a demand not made before the 
arbitrator, but within scope of the reference to 
him. 

The proceedings to bar pltf. in such a case may 
be given m evidence under the general issue in the 
second action.— Dunn r. Murray (1829), 9 B. & C. 

qoa ; \h K * B * 571 ? 7L.J. O. S. K. B. 

320 ; 109 E. Ji. 290. 

-Refd. Oillon&r Mersey Sc Clyde Navigation 

9 °ri 18 ^ 2 i 45* 4ft3 v Hadley v. Green (1832), 

st £ wart r - Todd (1846), 9 Q. B. 767, 
Ex. Ch. , lie Baker (1857), 2 H. & N. 219 ; Routledgo v. 


Hislop (1860), 2 E. & E. 549 Gueret v. Audouy (1893), 
62 L. J. y. B. 033, C. A. 

1728. action of ejectment for 

land taken possession of by defts., a railway co., 
for the purposes of the railway, under incomplete 
proceedings, pursuant to Lands Clauses Consoli- 
dation Act, 1845 (c. 18), was referred to arbn., the 
order of reference providing that the cause & all 
matters in difference between the parties should be 
referred, & that the arbitrator should decide what 
sum should be paid by defts. to pltf. as the price 
of, or compensation for, the lands of pltf. which 
defts. had taken for the purpose of their railway, 
pltf. agreeing to execute such a conveyance as the 
arbitrator might direct, & that the money paid 
into the Bank of England should be disposed of 
as the arbitrator should direct. The arbitrator 
directed that the verdict entered for pltf. should 
stand & awarded a sum to be paid to pltf. as the 
price of, & compensation for, the land of pltf. which 
the co. had at the time of the making of the order 
of reference taken for the purpose of their railway, 
& directed the amount to be paid to pltf. out of 
the money in the Bank of England & the residue 
to be paid to defts., <fc he further awarded that 
there were no other matters in difference between 
the parties, & that the above payments were to be 
made & taken in full satisfaction & discharge of 
all matters in difference between them. It ap- 
peared that the money in the Bank included the 
purehase-monev of other land of pltf., of which 
defts. had lawful possession, & pltf., treating the 
sum awarded as applicable to that, issued a writ 
of habere facias possessionem & was put in posses- 
sion, & brought an action for mesne profits : — Held : 
the action was not maintainable, the mesne profits 
being included in the reference & award. Senible : 
pltf. had no right to sue out the writ of habere 
facias possessionem. — Smalley v . Blackburn Ry. 
(V). (1857), 2 H. & N. 158 ; 27 L. J. Ex. 95 ; 5 
W. R, 521; 157 E. R, 97. 

1729. Omitted by arbitrator.] — On a general 

reference, by three partners, of all matters in dif- 
ference to arbn. the arbitrators found the partner- 
ship capital, on the day of the dissolution, to be, 
in merchandise & good debts, of a given amount, 
including a debt due from A., one of the partners, 

A that there were some dubious debts. They then 
ascertained the amount of the debts due from the 
partnership, & found the gross value of the stock 
which, including the debt due from A., they 
awarded to be divisible between the other partners, 
B. & C. They next found the dubious debts to be 
divisible as received between the three partners, 

& they awarded that A. should give security for 
the payment of his debt by instalments, & directed 
B. to receive the outstanding debts & effects & to 
pay all debts owing by the partnership, of which 
accounts were to be stated periodically, A of the 
balance of receipts, special credit was to be given 
for A.\s share against his debt, A the remainder 
was to be divided between B. A C., & any balance 
of payments was to bo borne in the same propor- 
tions. The award was acted upon by all parties, 
but B. subsequently received some debts which 
were omitted in the accounts laid before the arbi- 
trators & on which their award proceeded, A he 
also received good debts to a larger amount than 
had been estimated by the arbitrators. On a bill 
bv A. against his co-partners;- — Held: he was 
entitled, notwithstanding the reference was of all 


of Scotland Ry. 
L. R. 812. — SCOT. 


Co. (1896), 33 Sc. 


b ”7 — not brought before ar- 

bitrator.] — In an action for implement 
of a decree -arbitral \~~Held : defender’s 
contention that there was no actionable 
wrong, not haying been raised In the 


reference, was Irrelevant, & decree must 
bo granted as craved. — U nited Wire 
Works, Ltd. v . Caledonian Ry. Co. 
(1906), 13 8. L. T. 718— SCOT. 

17291 . Omitted by arbitrator. 1 — 

The proposition that an award on refer- 
ence of all matters in difference is no bar 


to any cause of action which pltf. had 
against deft, at the time of the reference, 
if it appear that the subjoet-matter of 
tiie action was not inquired into, quali- 
fied ; it must be pure accidental omis- 
sion by the party, or rejection ly the 
arbitrator. — B rophy v . Holmes (1828), 
2 Moll. 1.— IH. 
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matters in difference, to an account of the good 
debts received beyond the amount estimated by 
the arbitrators & to an account of the receipts in 
respect of dubious debts, & any over receipt, in 
respect of good debts, ought to follow the directions 
of the award with respect to the dubious debts. — 
Spencer v. Spencer (1828), 2 Y. & J. 249 ; 148 
E. R. 911. 

1730 . Not in dispute at date o! reference.] — 

An award made upon a reference of all matters in 
difference between the parties does not preclude 
pltf. from suing upon a cause of action subsisting 
against- deft, at the time of the reference, upon 
proof that the subject-matter of such action was 
not laid before the arbitrators nor included in the 
matters referred.- — Ravee v. Farmer (1791), 4 
Term Rep. 140 ; 100 E. R. 942. 

Annotations -Consd. Thorpe v. Cooper (1828), 5 Bing. 110, 

Ex. Ch. Distd. Eustmuro v. Laws (1839), 5 Bing. N. C. 

444. Refd. Sedon v. Tutop (1796), 6 Term Rep. 607. 

Mentd. Riddell v. Sutton (1828), 2 Moo. & P. 345. 

1731. .] — Where comrs. under an Inclo- 

sure Act of 1709 were to make allotments to persons 
possessing interests in the contiguous townships 
A., B. & C., & made allotments to a rector in B. & 
0., in respect of tithes & glebe to which he was 
entitled in B. & C., & in A., in respect of glebe to 
which he was entitled in A., but omitted to make 
any specific allotment in A., in respect of tithes to 
which he was entitled in A., the Act containing a 
saving clause for all persons other than those to 
whom allotments or compensations should be 
made in respect of their several interests : — Held : 
the rector was not barred from suing for his tithes 
in A. in 1825, although the award was to be final 
unless appealed against in six months. — Thorpe v. 
Cooper (1828), 5 Bing. 110; 2 Y. & J. 445; 2 
Moo. & P. 245 ; 130 E. R. 1004, Ex. Ch. 

Annotations : — Distd. Bunbury v. Fuller (1853), 9 Exch. 111. 

Mentd. Brunsdcn v. Humphrey (1884), 14 Q. B. D. 141, 

C. A. 

1732. Matters not submitted — Fraud.] — A sub- 
mission t-o arbn. of all causes of action, etc., & an 
award & mutual releases resulting from it, are not 
binding as to a particular matter not submitted 
to the consideration of the arbitrator, & the fraudu- 
lent circumstances relating to which were not then 
disclosed. 

A steward & agent, being employed to sell an 
estate, purchased part of it himself at an under- 
value, & secretly, m the name of another person. 
All actions & matters of difference between the 
parties were afterwards submitted to arbn. ; an 
award was made & mutual releases executed. The 
ct., forty-seven years after the purchase & twenty- 
eight years after the award, set aside the purchase, 
because ( inter alia) the principal was not bound by 
the award & release, as the deception had been 
continued, & the purchase & the fraudulent circum- 
stances relating to it had not been brought under 
the consideration of the arbitrator. — Trevelyan 
v. Charter (1835), 4 L. J. Ch. 209 ; affd. sub nom. 


Charter v. Trevelyan (1844), 11 Cl. & Fin. 714. 
H. L. 


. — acuMi, xuiuiuy v. joewiujttj [looij, o Av. k J. 

342 ; Clanrloarde v. Henning (1861), 30 Beav. 175 : 
Vane v. Vane (1873), 28 L. T7320, C. A. 


1733. Breaches of agreement subsequent to those 
before arbitrator.]— Pltf. & deft, entered into an 
agreement as to the supply of colliery screenings 
by pltf. to deft. Disputes having arisen, they 
were referred to arbn., the submission providing 
that the arbitrator should have power to deter- 
mine what was the true construction of the agree- 
ment & also what course should in the future be 
adopted by the parties so as to comply w r ith its 
terms. By his award the arbitrator found that 
deft, was bound to keep his w T orks going to receive 
the colliery screenings, & further awarded damages 
to each party in respect of cei*tain breaches of the 
agreement, & found that the disputes referred had 
arisen through the wrongful refusal by deft, to 
keep his works regularly going during the con- 
tinuance of the agreement. Subsequently pltf. 
brought an action against deft, for refusing to 
keep his works going & refusing to receive the 
screenings : — Held : the arbn. & award were no 
bar to t he maintenance of the action, as there had 
been no renunciation by deft, of the agreement, 
treated as such by pltf., entitling the arbitrator 
to assess damages upon the footing that the agree- 
ment had been rescinded. — G ueret v. Audouy 
(1893), 62 L. J. Q. B. 633, C. A. 

1734. .] — In June, 1890, pltf. ordered from 

deft, two leather belts “ warranted for ten years/ * 
which were paid for. Pltf. made complaints about 
the belts, & in Oct., 1892, brought an action claim- 
ing damages up to “JSept-. 30 in consequence of 
deft.’s breach or contract- in neglecting to Keep two 
driving belts in repair.” The case was referred by 
consent to a civil engineer, the reference including 
“ all matters in difference,” he made an award 
in favour of pltf. for £18 10s. & costs. In May, 
1893, pltf. brought another action claiming 
damages from Oct. 1 to Apr. 1, 1893 : — Held : as 
the award covered all matters in difference between 
the parties, the second action failed. — Speak v. 
Taylor (1894), 10 T. L. R. 224. 

1735. Damage accruing subsequent to award.] — 
The owner of a coal mine excavated as far as the 
boundary (w T hich he was by custom entitled to do) 
& continued the excavation wrongfully into the 
neighbouring mine, leaving an aperture in the coal 
of that mine, through which water passed into it 
& did damage : — Held : the owner of the neigh- 
bouring mine could not recover at all for damage 
occasioned by the flow’ of w’ater in consequence of 
the aperture remaining unclosed, where an action 
on the case had already been brought for making 
the aperture & lotting in the w'ater, which action 
w’as referred to arbn., & pltf., being made party 
to the reference in respect of any injury to him by 
any of the matters alleged in the declaration in 
such action, had had damages awarded &> paid to 
him for such injury, although the damage last 
complained of was subsequent to the award & 


1730 i. Not in dispute* at date of 

reference.] — Where pltf. & deft, refer all 
causes of action, &, after an award given, 
pltf. boos deft, for a cause of action not 
brought before the arbitrators, on the 
ground that he then had no knowledge 
of it, an issue tendered as to such know- 
ledge is material. — Lusty r . Van Vol* 
kenbubgu (1843), 1 V. C. R. 214.— 
CAN. 

1735 i. Damage accruing subsequent to 
award.] — Arbitrators, to whom disputes 
arising from the overflowing of three 
acres of pltf.’s land by water thrown 


back by defts.’ mil) were reforred, 
awarded damages to pltf. for the injury’, 
& that defts. should have a full fall of 
nine feet for their mill-dam, provided 
that the water on pltf.'s land was not 
raised thereby ; defts. raised their dam 
to nine feet, & overflowed five acres more 
of pltf.’s land: — Held: the aw r ard did 
not prevent, recovery of compensation 
for such further injury.— Casler v. 
Ranson (1837), 5 O. S. 513.— CAN. 

1735 ii. A farm tenant entered 

into two submissions with a railway co. 
to determine Ids claims against the co. & 


decrees-arbitral wero issued by which 
various sums of compensation were 
awarded to him. More than three years 
afterwards, the tenant gave notice of a 
further clahn on account of permanent 
damage, wliich he averred had not been 
included in the submissions, & could not 
have been foreseen at the time they 
were entered into : — Held : the sub- 
missions & the decrees-arbitral em- 
braced all claims which the tenant could 
state as permanent damage, & his 
claim was not competent. — N orth 
British Ry. Co. v. Hay (1852) 1 
Stuart, 776.— SCOT. 
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f avment. — C legg v . Dearden (1848), 12 Q. B. 

70 ; 37 L. J. Q. B. 233 ; 11 L. T. O. S. 309 ; 12 
Jur. 848 ; 110 E. R. 980. 

Annotations : — Mentd. Smith v. Kenrick (1849), 18 L. J. C. P. 
172 ; Nicklin v. Williams (1854), 10 Exch. 259. 

1736. Award may conclude questions of title.] — 

Where the lessor of pltf. & deft, in ejectment had 
before referred their right to the land to an arbi- 
traton who had awarded in favour of the lessor, the 
award precludes deft, from disputing the lessor’s 
title in an action of ejectment. — D oe d. Morris 
v. Rosser (1802), 3 East, 15 ; 102 E. R. 501. 

Annotation : Consd. Thorpe v. Eyre (1834), 1 Ad. & El. 
926. 

(c) As to what Parties . 

1737. Judgment creditor — Award against Judgment 
debtor.] — A judgment creditor must be taken to 
be bound by an award made against his judgment 
debtor in a previous suit to which he was a party, 
in the absence of evidence of fraud or collusion. On 
this point there is no difference between English & 
French law. — M artin v. Boulanger (1883), 8 
App. Gas. 296 ; 52 L. J. P. C. 31 ; 49 L. T. 02, P. C. 

Generally as to parties bound, see Nos. 93 — 130, 
ante. 

1738. Trustee In liquidation — Surety.] — In Jan., 
1877, K. & M., trading as partners as M. <fc Co., 
entered into an agreement for three years with C. 
Brothers to purchase wines to an average amount 
annually. The agreement provided that any dis- 

? ute should be determined by arbn. In Dec., 
877, K. & M. dissolved partnership, W. being sub- 
stituted as partner with M. K., in July, 1878, by a 
letter addressed to C. Brothers, requested them to 
treat the agreement of Jan. 1877, as made between 
W. & M. & C. Brothers, & in consideration thereof 
guaranteed that the wines supplied should be paid 
for, A that the agreement should be otherwise 
duly performed in all respects on the part of W. & 
M. In July, 1879, K. petitioned for liquidation. 
In Aug., 1879, C. Brothers alleged that the con- 
tract of Jan., 1877, had been broken by M. & Go., 
&; demanded an arbn., in which a sum of £1,200 
was awarded as damages for the breach. The 
trustee in the liquidation had notice of the pro- 
ceedings, but refused to attend. C. Brothers 
signed judgment for the amount, & claimed to 
prove for it in K.’s liquidation : — Held : (1 ) the 


trustee was not bound by the arbn. or award, & 
the proof must be disallowed ; (2) judgment on an 
award against a principal debtor was not binding 
on a surety. — Re Kitchin, Ex p. Young (1881), 
17 Ch. D. 008 ; 50 L. J. Ch. 824 ; 45 L. T. 90, 
G. A. 

1739. Parties neglecting to attend before arbi- 
trator.] — A local board of health served a notice to 
repair a road on testator, &, as the notice was not 
complied with, repaired the road themselves. 
After his death demand was made by the board on 
the tenant for life under his will & the exors., as 
statutory owners, for payment of the apportioned 
part of the expenses of the repairs. The statutory 
owners disputed the assessment & denied their 
liability. The matter went to arbn., which the 
owners neglected to attend, & the award was sub- 
sequently made a rule of ct. & the costs taxed. 
Demands were made on the tenant for life & the 
exors. for payment of the amount found due under 
the award & the taxed costs. On a motion by the 
exors. to restrain the board from taking any steps 
to enforce the award : — Held : the exors. having 
neglected to attend the arbn. or take any other 
means of disputing their liability, the award was 
final, & they were precluded from going into the 
merits or legality of the claim by the board. — West 
v . Downman (1879), 39 L. T. 066 ; 27 W. R. 355 ; 
revsd . on another point, 27 W. R. 097, C. A. 

Right of arbitrator to proceed ex parte.] — See 
Nos. 890— 897, ante. 

B . Particular Awards. 

(a) Award of General Releases. 

1740. To what it extends — Matters depending at 
time of submission.] — An award of general releases 
extends only to matters depending at the time of 
the submission. — Rees v. Phelps (1089), 3 Mod. 
Rep. 204 ; 87 E. R. 174. 

Annotation : — Retd. Marks v. Marriot (1695), 1 Ld. Raym. 

114. 

1741 . .] — a release of all demands 

generally upon an award refers to the time of the 
submission only. — Nicholas v. Chapman (1092), 
3 Lev. 344 ; 83 E. R. 722. 

1742. Submission of particular disputes only.} 

— General releases awarded upon the submission 
of a particular dispute, though executed, release 
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e. Assignee.] — Debt on submission 
bond. Pltf. insured his property with 
defts. ; upon a flro a dispute arose, 
which was referred. Before the award, 
pltf. assigned the bond, the policy, & 
the money duo theroon, to H. : — Held : 
(1) defts.’ assent to this was not neces- 
sary ; (2) the assignment of the bond 
did not, by vesting the interest in the 
assignee, affect the legality of the award 
made under it. — Hughes v. Mutual 
Insurance Co. op Newcastle (1852), 
8 U. C. R. 315.— CAN. 

f. Strangers. 1 — To make an award 
binding upon a total stranger to a sub- 
mission there should be a clear & un- 
ambiguous agreement to that effect. — 
Ram Dutt Ramkihsen Dars v. Sassoon 
& Co. (1916), I. L. R. 43 Calc. 77.— 
IND. 

g. Executrix.] — Pltfs. brought eject- 
ment, Sc all matters in difference were 
referred. The powers of the arbitrators 
were to extend to all accounts Sc 
differences between the parish & the late 
rector & deft, as his extrix. & also be- 
tween deft, individually Sc the parish. 
The arbitrators awarded that deft, as 
extrix. was indebted to pltfs. in the sum 
of $1,400, that deft, should pay that 
sum to pltfs. Sc that the judgment should 
be entered for pltfs. for that amount : — 
Held ; the award being against deft, in 
her representative capacity could not 
be considered against her personally, & 


1 also was an adjudication that she had 
, assets specified. — S t. George’s Parish 
| v. King (1878), 2 S. C. R. 143.— CAN. 

! h. Parties consenting to dr acting on 
i award. ] — The award of arbitrators in 
i pursuance of a parol submission setting 
& Axing a boundary line is conclusive 
upon the parties consenting to Sc acting 
upon the award. — Mackenzie v. Brodik 
(1868), 1 N. 8. D. 243.— CAN. 

i. Parties not consenting to appoint- 
ment of arbitrators .] — Whore parties do 
not give their consent to the appoint- 
ment of arbitrators & the judgment pro- 
ceeds on the award, the decree is not 
binding on those parties. — Hash Beha- 
ree Roy v. Doorgabur Roy (1870), 14 
W. R. 211.— IND. 

k. Parties not represented — Infants.] 
— An administratrix was sued by her 
brother for a debt, & judgment was re- 
covered ; subsequently a reference wus 
made in respect of other moneys come 
to her hands for the benefit of her chil- 
dren, Sc by her deposited with her 
brother. Sc tills judgment & the amount 
due thereon were, at the arbn., mixed up 
with questions as to these trust moneys, 
Sc the award was in respect of all. The 
parties all acted as if these trust moneys, 
& the debts of tho estate, were to bo 
considered & dealt with together, but 
the Infants were not represented before 
tlie arbitrators : — Held : the infants 
were not bound by tho award. — 


Secord r. Costello (1870), 17 Gr. 328. 


j # creditors.] — An 

award resulted from a submission to 
which an ex or. & extrix. alone were 
parties & recited differences between 
those parties only. It appeared that 
other parties were interested in the 
estate, viz., tho children & tho creditors 
of testator : — Held : award not binding 
on latter . — He Estate op Smitbkrs 
(1882), 3 R. Sc G. 306 ; 2 C. L. T. 606.— 
CAN. 

• n. Successors o original parties.]— 
Whole tliero was no reason to suppose 
that the arbitrators had any idea of 
fixing on allowance for a longer period 
than the lifetime of the parties, Sc all 
those parties were dead : — Held : no> 
effect could any longer be given to the 
award. — M adhavrav Dkshfandk v. 
Ramkay Dehhpande (1882), I. L. R. 7 
Bom. 151. — IND. 

o. Where all parties to suit do not 
join in submission.] — Pltf. Sc some of 
defts. to a suit applied to refer the suit, 
Sc award was passed Sc a decree made in 
accordance with such award. Pltf, 
objected on tho ground that all the par- 
ties to the suit had not joined in referring 
the suit to arbn. ; the objection was dis- 
missed, & judgment given in accordance 
with the award. — Joy Prokafh T all v. 
Shko Golam Singh (1884), I. L. R. 11 
Calc. 37.— IND. 
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only that dispute.- — Marks v. Harriot (1090), 1 
Ld, Rayni. 114 ; 91 E. R. 972. 

1743 . Matters not in dispute before arbi- 

trator.] — Where the words of a release, executed 
according to the directions of an award, might 
extend to a matter the parties did not intend the 
arbitrators to adjudicate upon, & on which they 
did not adjudicate, the generality of the words 
will be restrained by the intention of the parties. — 
Upton r. Upton (1832), 1 Dowl. 400. 

1744. All matters referred — All accounts 

closed.] — Where all matters in difference are re- 
ferred to an arbitrator, an award directing the 
execution of general releases closes all accounts 
between the parties up to the time of the sub- 
mission. — Trimingttam v. Trimingham (1835), 4 
Nev. & M. K. B. 780. 

17 45. When valid — Only as to matters referred.] — 

An award of general releases on a special reference 
is good for the matters referred At void as to the 
rest. — Pickering v. Watson (1770), 2 Wm. Bl. 
1117 ; 90 E. R. 000. 

Seen also. Nos. 1258,1259, 1292 1331, 1332,1335, 
1397—1399, ante . 

(b) Other Cases. 

1746. Award subject to Act of Parliament being 
obtained.] — Where arbitrators direct that an appli- 
cation shall be made to Parliament to confirm 
their award, such award is not binding unless an 
Act of Parliament be applied for & obtained pur- 
suant to such direction. — Gibson v. Smith (1741), 
Bam. Oh. 491 ; 2 Eq. Cas. Abr. 93 ; 27 E. R. 733. 

C. As a Defence. 

1747. In general.] — A plea of an award to a bill 
for the same matter allowed, where it did not 
appear there was any discovery of new evidence 
subsequent to the award, or any fraudulent con- 
cealment of evidence by deft, at the time of the 
award. — Herbert v. Berkeley (1745), Ridg. 
temp. H. 29b ; 27 E. R. 835. 

1748. .] — Deft, is not obliged to set out the 

account between him & pltf., after an award in 
his favour relating to that account, for a plea of 
an award is good not only to the merits, but to the 
discovery. — Tittenson v. Peat (1747), 3 Atk. 
529 ; 20 E. R. 1105. 


1749. -.] — An award made under an agree- 
ment, entered into after a bill is filed, to refer the 
whole subject-matter of the suit to an arbitrator, 
may be pleaded to the bill. — Dryden v. Robinson 
(1820), 2 Sim. & St. 529 ; 57 E. R. 448. 

1750. Award settling amount to be deducted 

from claim.] — To a declaration stating that deft, 
covenanted that he or A. would pay pltf. £6,800 
by certain instalments, with interest thereon at 
£4 per cent., with a proviso that in a certain event 
there should be deducted from the five last instal- 
ments sums not exceeding £4,800, & that in that 
event pltf. should repay to deft. & A. all interest 
which should have been paid in respect of the sum 
deducted, & that in default of payment of any of 
the instalments the whole should bo recoverable, 
& averring that default had been made, & that no 
sum was deductible under the proviso, deft, set 
out the deed on oyer, which contained a mutual 
covenant between pltf., deft., & A. that, if any 
disputes or differences should arise touching the 
sums which should be deductible under the pro- 
viso, it should be & was thereby referred to an 
arbitrator, & that the parties should abide bis 
award, & deft, pleaded, as to the five last instal- 
ments & interest thereon, that certain differences 
had arisen between the parties to the deed touching 
the sums deductible from the five last instalments, 
& that pltf., deft., <fe A. did, in pursuance of the 
covenants in the indenture contained, submit to 
refer, & did then refer, the differences to the arbi- 
trator, & same were then referred to him to deter- 
mine what sum (if any) not exceeding £4,800 
should be deducted by deft. & A., or either of them, 
from the five last instalments, that the arbitrator 
awarded that the whole of the £4,800, being the 
total amount of the five last instalments, should 
be deducted from the five last instalments, & that 
deft, did, therefore, claim to deduct, & deducted, 
tiie sum of £4,800 from the five instalments, 
whereof pltf. had notice : — Held : the plea was a 
good plea in bar as to the £4,800 <fc interest. — 
Parked ?’. Smith (1850), 15 Q. B. 297 ; 19 L. J. 
Q. B. 405 ; 15 L. T. (). S. 223 ; 14 Jur. 761 ; 117 
E. R. 470. 

Annotations ; — Distd. Ex ?#. Glayslicr (1864), 3 H. &c C. 412. 

Consd. lie Newton & Hetherington (1865), 19 C. B. N. S. 

342. Folld. Com ini drb v. Heard (1869), L. R. 4 Q. B. 669. 

Reid. He Ward & Secretary of State for the War Depart- 
ment (1862), 32 L. J. Q. B. 53. Mentd. Collins t\ Collins 
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p. Award postponing payment on 
certain conditions .] — All action was re- 
ferred. The arbitrators awarded that 
<left. should pay pltf. £500 on Nov. 20, 
1852, 8c that pltf. should not enforce pay- 
ment provided deft, should give good 
security of such payment on Dec. 1, 
1852. Pltf. declared on this as an 
award that deft, should pay to pltf. £500 
■on Nov. 20, 1852 : — Held : there was no 
absolute claim to the money on Nov. 20, 
hut the right of action was suspended 
until Dee. 1, & would then depend on 
the giving of the security as directed. — 
Hill v. Hill (1854), 11 U. C. K. 262.— 
CAN. 

t. Award in special terms.] ■ — 
Abbott i\ Skinner (1861), 20 U. c. R. 
414 ; 7 L. C. L. J. 158— CAN. 

t. Award />os1 /toning date of pay - 
ment under lease.] — Deft, being in de- 
fault under a demise from pltf., he & 
pltf. referred all differences, & the arbi- 
trators postponed the date of payment : — 
(Ju. : whether the reference & postpone- 
ment would not constitute deft, a tenant 
at will. — Black v. Allen (1866), 17 
C. P. 240.— CAN. 

t. Award directing delivery of deeds 
— Not equivalent to finding that party in 


of deeds .1 — A. 8c B. referred 
certain matters in dispute between them 
to arbitrators, & an award was made by 
which A. w T as ordered to pay money to 
B. upon B. delivering up certain title 
deeds : — Held : an order on A. to puy 
money to B. on the latter giving up title 
deeds of which he denied the possession 
did not amount to a finding that B. w r as 
in possession of such deeds. — Pkotai* 
Chitnder Dey r. Toolhky JLvhh J)ey 
(1902), I. L. R. 29 Calc. 793.— IND. 

v. Award directing partition.] — In 
cases where an award directs partition 
to be effected, it severs the joint interest 
from the moment of its date. — B iiaukao 
v . Rarhabai (1909), I. L. It. 33 Bom. 
401.— IND. 
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1747 1 . In general .]— The finding of an 
arbitrator, when un im peached, is treated 
as res judicata between the parties to the 
submission. — Bell v. Millku (1862), 9 
(Ir. 385.— CAN. 

1747 ii. .1 — Parties who have 

signed the award of urbn. are hound 
by that until it is legally set uside, 8c. 
uni 11 it is set. aside, a suit to enforce 
rights irrespective of the award is not 
maintainable. — Golam Alt Kiian r. 
Imam An Khan (1867), 2 Agra, 221. - 
IND. 


1747 iii. .] — When a submission 

to arbu. has been made a rule of et., & 
where the award is within the terms of 
the submission, neither party can re- 
open the same question by suit in equity, 
though the award itself was not made a 
rule of ct. until after filing the hill, & the 
fairness of such award was impugned. — 
Crookk v. »Swom>s (1868), 5 W. W. & 
A’B. 136.- AUS. 

1747 iv. .)— The parties to u suit 
apidlod for an adjournment, on the 
ground that they had agreed to refer the 
matters to arbn. The ct. accordingly 
adjourtiod the suit, 8c an award was made 
thereon disallowing pltf.’s claim : - 
Held: in these circumstances, the fur- 
ther hearing of such suit was barred. - 
Salih Ram v . Jiiunna Kuar (1882), I. 
L. R. 4 All. 546 — IND. 

1747 v. J— Buchan r. Melville 

(1902), 4 F. (Ct. of Sees.) 620 - SCOT. 

1747 vi. .1 — Pltf. sued for use & 

occupation of premises. There had been a 
previous action between the parties 8c an 
arbn. & an award. Deft, had paid pltf. 
for the period of occupation at the rent 
determined upon by the arbitrators witii 
interest . -Held : as the award hail not 
been sot aside or questioned, this was all 
pltf. was entitled to. — Macho nnkll r. 
Davies (1915), 8 O. W. N. 315.— CAN. 
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(1858), 26 Beav. 306 ; Wlshart t>. Fowler (1864), 3 New 

Rep. 373. 

1751. Award made after action brought.]- 

Where an action has been commenced upon a 
contract containing a provision for reference to an 
arbitrator of any dispute arising under the con- 
tract, & is pending, no application to stay the 
action having been made under the Act of 1889, 
a. 4, or such an application having been refused, 
an award made by the arbitrator under the pro- 
vision for reference upon the subject-matter of the 
action, subsequent to the commencement thereof, 
A without the consent of pltf., is invalid, A will 
not afford a defence to the action. 

By a clause in a contract between pltfs. A defts., 
a municipal corpn., for the execution by the former 
of certain sewerage works, it was provided that, in 
case of any dispute, doubt, or difference arising or 
happening touching or concerning the works, or 
relating to quantities, description or manner of 
work done, executed, or to be done A executed by 
the contractors, or in any wise whatever relating 
to the interests of the corpn. or of the contractors, 
such doubts, disputes, or differences should from 
lime to time be referred to A settled A decided by 
defts. 5 engineer, who should be competent to enter 
upon the subject-matter of such doubts, disputes 
or differences, with or without formal reference or 
notice to the parties to the contract or either of 
them, A who should judge, decide, order A deter- 
mine thereon. Pltfs. brought an action against 
defts. for sums which they alleged to have become 
due to them from defts. under the contract, A for 
damages for wrongful termination of the contract 
by defts. Defts. did not apply for a stay of pro- 
ceedings in the action under the Act of 1889, s. 4. 
Subsequent to the commencement of the action, 
defts. 5 engineer, under the before-mentioned 
clause, without giving notice to the parties, A 
without, the knowledge or consent of pltfs., made 
an award purporting to decide the matters which 
were the subject of tin* action, A defts. pleaded 
his award in bar to pltfs. 5 claim in the action : — 
Held (Vaughan Williams, L.J., diss. ) : it was not 
competent for the engineer to determine the 
matters in question pending the action, A his 
award was no bar to pltfs. 5 claim in the action. — 
Doleman A Sons v. Ohshtt Corpn., 11912! 3 K. B. 
257 ; SI L. J. K. B. 1092 : 107 E. T. 581 ; 70 J. P. 
•157 ; 10 E. U. It. 915, C. A. 

1752. When available —Not where fraud or par- 
tiality.] — L. brought a bill against E., the other 
part y to a reference, A the arbitrators, praying for 
an inspection of all the accounts on which the 
arbitrators had framed their award, A. for an 
account generally by E. for all transactions during 
his partnership with L., A praying for the setting 
aside of the award for fraud or partiality A want 
of finality. Deft, pleaded the award as a bar to 
the general account: — Held: the plea of award 
was an answer to the claim for a general account, 
but pltf. was not precluded at the hearing of the 
cause from objecting to the award for fraud or 
partiality. — Lingood v. Eadk (1742), 2 Atk. 
501 ; 26 E. R. 702. 

1753. Not on application for bail in action on 

award.] — Where a cause, in which deft, has been 
h olden to bail, is referred to arbn., A the arbitrator 


awards to pltf. a sum exceeding £10, deft, may be 
holden to bail again in an action upon the award. 
— Collins v . Powell (1788), 2 Term Rep. 756 ; 
100 E. R. 408. 

Annotation: — Distd. Daniel v. Dodd (1807), 8 East, 334. 

1754. Not in action on matters outside arbi- 

tration.] — The award of an arbitrator cannot be 
pleaded as defence to an action on matters falling 
outside the scope of the arbn. — Farrer v . Bates 
(1647), Aleyn, 4 ; 82 E. R. 884. 

1755. Whether performance need be averred 

& proved.] — To an action of trespass deft, pleaded 
an award that he should pay pltf. a certain sum 
A find a surety for the payment thereof : — Held : 
deft, must produce the submission A also show 
that he had paid or found a surety, otherwise the 
plea was not good. — Anon. (1477), Y. B., 17 Edw. 4, 
to. 3, pi. 1. 

1756. .] — Pltf. declared upon three 

assumpsits, whereof two were special. Deft. 

leaded generally as to all that since the promises 
e A pltf. had submitted themselves A all matters, 
etc., to arbitrators, who made their award, which 
he set forth in his plea A concluded in bar without 
alleging that he (deft.) had performed the award 
on his part. The award was particular as to certain 
cotton wool, A not of any other matters. A as to 
that it was conditional: — Held: (1) an award 
without performance was a good bar to an action 
on the case if the parties had mutual remedies 
against each other to compel the execution of the 
matters awarded, but it was otherwise if there 
were no mutual remedies to enforce the perform- 
ance ; (2) the award pleaded being conditional, 
A, therefore, void, pltf. had no remedy to enforce 
the performance, A the aw ard was no bar to the 
action ; (3) the award being particular as to the 
cotton wool, deft, should haA^e pleaded it in bar 
only of those promises concerning the wool, A not 
in bar of a general indebitatus assumpsit for wares 
sold, but should ha\ r e pleaded uou assumpsit as to 
that promise because the award did not extend to 
it ; (4) if the award had been general A a good 
award, deft, might have pleaded it in bar of all the 
promises generally. — C rofts v. Harris (1691), 
Cartli. 187 ; 12 AIo^l. Hep. 4 ; 90 E. R. 712. 

Annotations : — Folld. Gascoyne i\ Edwards (1826), 1 Y. & J. 

19. Consd. Allen r. Milner (1831), 2 Or. &. J. 47. Refd. 

Wentworth r. ltullen (1829), 9 B. & C. 840. 

1757. .] — If arbitrament be pleaded 

with mutual promises to perform it, though the 
party who brings the action lias not performed his 
part, yet he shall maintain his action, because 
an arbitrament is like a judgment, A the party 
may have his remedy upon it. — Allen r. Harris 
(1696), 1 Ed. Ravin. 122 : 2 Eut, 1537 ; 91 E. R. 
978. 

Annotations: — Folld. Lynn r, Bruce (1794). 2 Hy. 111. 317 ; 

Gascoyne r. Edwards (1826), 1 V. & J. 19. Distd. Alien v. 

Milner (1831 ), 2 C*r. & J. 47. Reid. Buyly v. Homan (1837), 

3 Bing. N. O. 915. 

1758. -.]■ —A man may plead in bar an 
award for the performance of mutual independent 
acts before performance on his part. An award 
directing the release of a duty without creating a 
new one is no bar to an action for such duty before 
the release executed. — Freeman v. Bernard 


1755 i. When available — Whether per - 
jomiancc need be averred & proved .] — An 
award for damages against one of two 
joint trespassers Is in Itself a bar, 
whether paid or not, & precludes any 
action against his co -trespasser. But in 
pleading an award to an action of debt, 
in which two are jointly bound, there, 
unless payment be averred, It is no bar. 
— Adams v . Ham (1848), 5 U. C. It. 292. 
— CAN. 


1755 ii. .1 — A tenant 

pleaded a reference to arbitrators & an 
assignment by them of certain specified 
land, of which demandant had notice, & 
averred that he had always been & still 
was ready to abide by such assignment. 
On demurrer : — Held : the plea was bad, 
for not showing that the assignment had 
been actually made. — M cLean r. Hor- 
ton (1852), 9 U. C. R. 685. — CAN. 


Hi. .1 — Folavell r. 

Hyde & Carlor (1861), 20 U. C. R. 
565 — CAN. 

v. . 1 —Where an award 

is set up as a defence to an action, defts. 
should allege not only an award but a 
performance thereof. — R oulstonk v. 
Alliance Insurance Co. (1879), 13 
I. L. T. 66.— I R. 
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Sect. 15. — Construction <t* effect of award: Sub - 

sect 2, C. D. <fc F. ] 

<1097), 1 Ld. Kaym. 247 ; 12 Mod. Rep. 130 ; 1 
Salk. 09 ; 91 E. R. 1001. 

Annotations : — Folld. Clapcott v. Davy (1700), 1 Ld. Harm. 

611. Mentd. Abrahat v. Brandon (1714), 10 Mod. Hep. 

200 ; Bates v. Townley (1848), 2 Exch. 152. 

1759. -.] — An award directing the release 
of a duty, without giving a satisfaction for it, is not 
before the release is executed a bar to an action for 
such duty. — Clapcott v . Davy (1700), 1 Ld. 
Raym. 011 ; 91 E. R. 1309. 

1760. trespass for assault, etc., 

deft, pleaded a submission to an award of all con- 
troversies Sc set forth an award made Sc a tender 
of performance. Pltf. contended that the award 
was not of money but of a collateral matter, 
namely, to provide a couple of pullets to be eaten 
at deft.’s house, & was no plea without performance 
Sc without a plea that pltf. had notice of the time 
when the pullets were to be eaten : — Held : al- 
though there was no remedy in debt in such a case, 
there was the remedy by action upon the case for 
non-performance of the award, & the award was 
a good plea without performance. — Boisloe v . 
Baily (1704), Holt, K. B. 711 ; 0 Mod. Rep. 221 ; 
87 E. R. 972 ; sub nom . Parsloe (Purs low) v. 
Baily, 1 Salk. 70 ; 2 Ld. Raym. 1039. 

1701 . .] — Arbitrament without per- 

formance is a good plea where the parties have 
mutual remedies. — Gascoyne v. Edwards (1820), 
1 Y. & J. 19 ; 148 E. R. 509. 

Annotations : — Consd. Allen r. Milner (1831), 2 Cr. & J. 47 ; 

Commings t?. Heard (1869), L. It. 4 Q. B. 669 ; The Sylph 

(1867), L. R. 2 A. & E. 214. 

1752. .] — In indebitatus assumpsit for a 

debt, a plea of arbitrament of plti.’s claim Sc an 
award that deft . shall pay a sum of money, without 
an averment of the payment thereof, is no good 
plea in bar. 

To an indebitatus count for £50 for turnpike tolls 
deft, pleaded that differences had arisen between 
him Sc pltf. touching pltf.’s claim, that the matter 
in difference was referred to arbn., that each party 
mutually promised to abide by the award, Sc that 
an award was made whereby deft, was directed to 
ay to pltf. the sum of £13 : — Held : the plea was 
ad, because the award merely ascertained the 
existence Sc amount of the original debt, but did 
not change its character or destroy its quality, & 
the money payable under the award was nothing 
but the original debt so ascertained. — Allen v. 
Milner (1831), 2 Cr. & J. 47 ; 2 Tvr. 113 ; 1 L. J. 
Ex. 7 ; 149 E. R. 20. 

Annotations: — Distd. Commings v. Heard (1869) L. R. 4 

Q. B. 669. Refd. La Purisima Concepcion (1849), 13 Jnr. 

545. Mentd. Parkes v. Smith (1850), 15 Q. B. 297. 

1763. Money claim — Amount due — Res judicata.] 

— Declaration for work done & materials provided, 
claiming £400. Plea, except as to £145 3 s. Id., 
parcel of the money claimed, that pltf. ought not 
to be admitted to allege that at the commencement 
of the suit any more than the sum of £145 3 8. Id, 
was due from deft, to pltf. in respect of the causes 
of action in the declaration mentioned, because, 
after the accruing of the causes of action Sc before 
suit, a dispute arose between pltf. & deft, as to 
how much was due from deft, to pltf. in respect of 
the causes of action, Sc thereupon by agreement 
made between them they' referred the question of 


how much was due from deft, to pltf. in respect of 
the causes of action to the award of W., & agreed 
to be bound by his award as to such amount, & 
that W. awarded that the amount due from deft, 
to pltf. was £145 3 8. Id, : — Held : as the plea did 
not profess to answer the entire claim of pltf., but 
was pleaded only to the excess over the sum found 
to be due by the award, it was a good plea, inas- 
much as the award precluded either party from 
saying more or less was due. — Commings (Cum- 
mings) v . Heard (1809), L. R. 4 Q. B. 609 ; 10 
B. <te 8 . 600 ; 39 L. J. Q. B. 9 ; 20 L. T. 975 ; 18 
W. R. 61. 

Annotations: — Mentd. Dover v. Child (1876), 34 L. T. 737 

Brunsdon v. Humphrey (1883), 52 L. J. Q. B. 756. 

In regard to what matters .] — See Nos. 1424 — 
1433, ante, 

1764. How made available — Not by application to 

stay.] — Pltf. sued deft, for negligence, per quod 
pltf. became liable to pay certain sums, Sc lost the 
custom of A., B. Sc C. The cause was referred 
under an order of Nisi Prius , by which pltf. was 
precluded from bringing any new action. The 
arbitrator made an award in favour of pltf., who 
nevertheless sued deft, again, the new declaration 
differing from the old one in stating that pltf. had 
paid the money which he had before alleged him- 
self liable to pay, & had lost the custom of D., E. 
Sc F. : — Held : the ct. could not stay proceedings 
on a summary application. — Dicas v, J AY (1830), 
6 Bing. 519 ; 4 Moo. Sc P. 285 ; 8 L. J. O. S. C. P. 
210 ; 130 E. R. 1381. 

1765. — .] — An action was brought by 

pltf., a pauper, Sc referred to an arbitrator, who 
decided against pltf. Pltf. having failed on an 
application to set aside the award, brought a 
second action, which deft, sought to stay as being 
vexatious Sc against good faith, or until payment 
of the costs of the lirst action. Deft, had not 
applied for an attachment against pltf. for non- 
performance of the award : — Held : the applica- 
tion must be refused. — Empey v. King (1844), 3 
L. T. O. 8 . 104. 

1766. Doubt as to validity of award.] — 

After issue joined, Sc notice of trial given, a cause 
was referred. It appeared doubtful, on affidavits, 
whether the award was made previous or subse- 
quent to a revocation of the submission. The ct. 
refused to stay proceedings, but loft deft, to plead 
the award, when the question would most properly 
be disposed of by a jury. — Lowes v, Kermode 
(1818), 8 Taunt, 140 ; 2 Moore, C. P. 30 ; 129 E. R. 
339. 

Annotation: — Refd. Doleman r. Ossett Corpn., [1912] 3 

K. B. *57, G. A. 

1767. Stay granted where action frivolous Sc 
vexatious.] — E., a public servant, ceased to hold 
certain offices under the Crown in 1804. At that 
time his accounts for large sums of public money 
which had passed through his hands had not been 
audited. The Crown referred the accounts to two 
auditors, who reported E. a defaulter to a large 
amount. The Crown took proceedings in Ch. 
against E., &, pending an account directed in that 
suit, E. in 1809 brought an action against one of 
the auditors for libel. By an order made by con- 
sent in that action all matters in difference between 
E. Sc the Crown were referred to arbn. The arbi- 
trators awarded that E. should pay the Crown a 
considerable sum. E., treating the award as a 


1764 i. I low wade available — Motion 
for liberty to plead puis darrein con- 
tinuance .} — The ct. granted a motion for 
liberty to deft, to plead, by way of de- 
fence puis darrein continuance., a refer- 
ence by pltf. & deft, of the matters In 
dispute to arbn., & the fact that an 
award had been made thereon. — Magee 


v. M’Slane (1873), 7 I. L. T. Jo. 408.— 

IR. 

1784 H. Pleading award puis 

darrein continuance .} — An award made 
pending a cause does not stay proceed- 
ings. If pltf. proceed, deft, must plead 
tho award puis darrein continuance . — 


Fino v. Woo© (1838), 1 Ont. Dig. 168. — 
CAN. 

1767 i. Stay granted .] — Tho ct. 

will stay an action on motion, where an 
award has been ina£e in matters where 
objeetiona to the award are properly 
questions for the ot. to determine 8c not 
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nullity, continued to harass the officers of the Govt, 
with actions & proceedings in respect of the same 
matters, & brought an action against the A.-G. in 
1878, claiming two pensions in respect of the 
offices held by him, under Superannuation Act, 
1859 (c. 20), & to have a public audit of his accounts 
under Exchequer & Audit Department Act, 1800 
(c. 39). On a summons to stay proceedings in the 
.action : — Held : ( 1 ) E. had waived all right to a public 
audit by consenting to the reference to arbn., & 
the award was conclusive against him on all points ; 
(2) these points having all been previously decided 
against him, the action was frivolous & vexatious, 
& an abuse of the powers of the ct., & the ct. had 
jurisdiction to stay it on those grounds. — Edmunds 
v. A.-G. (1878), 47 L. J. Ch. 345 ; 38 L. T. 213 ; 
20 W. R. 550. 

Effect of submission — As ground for staying pro- 
ceedings.] — Sec Nos. 353 — 394, ante. 

As condition precedent.] — See Nos. 290 — 

310, ante. 

1768. Form of defence.] — To an action of assump- 
sit for goods sold, etc., deft, pleaded that pltf. had 
entered a plaint in a county ct. for the same cause 
of action, & that pltf. & deft, mutually referred the 
action in the county ct. & all matters in difference 
to arbn., & that the umpire afterwards made his 
award of <fc concerning the matters in difference, 
etc., & that deft, had been always ready & willing, 
etc., to perform his part of the award, etc. Re- 
plication, that the umpire did not make his award of 
& concerning the matters in difference : — -Held : 
the allegation that- pltf. <fc deft, mutually referred 
the action in the count y ct. & all matters in 
difference was supported by proof of an order of 
reference made by the judge of the county ct., 
under the powers given him by County Cts. Act, 
1846 (c. 95), s. 77, by consent of pltf. & deft. — 
Roper v. Levy (Levi) (1851), 7 Exch. 55 ; 2 L. M. 
& P. 021 ; 21 L. J. Ex. 28 ; 155 E. R. 853. 

1). As Estoppel . 

1769. Only as to point decided. ]— Proceed in gs in 
Ch. for the infringement of a patent, the validity 
of which was in question, were referred to an arbi- 
trator, who awarded that the patent was not illegal 


& void. In an action between the same parties for 
another infringement : — Held : deft, was not 
estopped from disputing the validity of the patent. 
— Newall v. Elliot (1803), 1 H. & C. 797 ; 1 
New Rep. 441 ; 32 L. J. Ex. 120 ; 7 L. T. 753 ; 
9 Jur. N. S. 359 ; 11 W. R. 438 ; 158 E. R. 1105. 

Annotation : — Consd. Bedford v. Cowtan, [1916J 1 K. B. 9S0 

O. A. 

1770. Conclusive as to construction.] — Where the 
parties to a contract have referred the question of 
its construction to an arbitrator, his award is con- 
clusive evidence as to the construction in a subse- 
quent action brought for other breaches of the 
same contract. — Gukrkt v . Audouy (1893), 02 
L. J. Q. B. 033, C. A. 

1771. Must be pleaded If relied on.] — Where pltf. 
in an action of trespass has an opportunity of 
replying an award by way of estoppel to a plea of 
liberum lenementum, he is at liberty so to reply, & 
is bound to avail himself of such opportunity ; 
& if he omits to do so he cannot, at the trial, rely 
on the award as conclusive evidence of the facts 
found in his favour by the arbitrator, for in such 
a case the matter is left at large for the jury, & 
they are at liberty to find the fact either way, 
though the award is entitled to great weight. — • 
Feversham (Lord) v . Emerson (1855), 11 Exch. 
385; - 24 L. J. Ex. 254; 3 C. L. R. 1379; 150 
E. R. 881. 

Annotations : — Held. Potrie v. Nut-tall (1850), 11 Exch. 569. 

Mentd. Whittaker v. Jackson (1864), 2 H. & O. 926. 

1772. As to construction & effect of agreement.] 

— Gueret v. Audouy, No. 1733, ante. 

1773. Who bound by — Judgment creditor.] — 
Where accounts between a firm & one of its debtors 
had been settled by a reference & an award made 
thereunder : — Held : the judgment creditors of 
the firm could not, without alleging fraud or col- 
lusion in the proceedings on the reference, be 
admitted to impeach the award. — Martin v. 
Boulanger (1883), 8 App. Cas. 296 ; 52 L. J. 
I\ C. 31 ; 49 L. T. 02, P. 0. 

E. As Evidence . 

1774. Action for damages — Finding of miner’s 
jury.] — A horse bating been killed by falling down 


properly determinable by a jury, & the 
party is not compellable to plead the 
award. — Milner v. Luttril, Milner v. 
Brydges (1878), 2 P. & B. 87. -CAN. 

1767 ii. Not by stay where award 

defective .] — Where matters have been 
referred & a defective award made in 
favour of deft-., which he has not taken 
proceedings to rectify, the ct. cannot stay 
proceedings in an action afterwards com- 
menced.. — Martin v. Board op Land & 
Works (1879),. 5 V. L. R. 117.— A US. 


PART IV. SECT. 15, SUB-SECT. 2.— D. 

a. Ejectment] — Pltf. in ejectment 
who, before action, submitted the ques- 
tion of the possession of tlio premises to 
arbn., is estopped by an award in favour 
of deft. — Doe d. Galbraith v. Walker 
(1838), 1 Ont. Dig. 167, 168.— CAN. 

b. .] — An award upon a ques- 

tion respecting real property, expressly 
referred, is binding upon the parties so 
far as respects the rights of either to 
bring or defend an ejectment against the 
other. — Doe d. McDonald v. Long 
(1846), 4 IT. C. R. 146.— CAN. 

c. Validity of bye-law.] — Debt on 
award made by arbitrators appointed to 
value Pltf. ’s property, through which 
defte. had by their bye-law directed a 
road to be made '.—Held : defts. having 
gone to arbn., were estopped from ob- 
jecting that the bye-law was not aveired 
in the declaration to have been under 
seat — Wilson v. Port Hope Town 
(1853), 10 U. 0. R. 405.— CAN. 


d. Authority of arbitrators.] — A 
party suing on an award is estopped 
from denying the authority of the arbi- 

”• Alx - an < 1886 >- 17 

U. I’. 240. — CAN. 

1. Specific lien barred .] — Where con- 
tractors would have been entitled to a 
specific lien on certain debentures under 
their original agreement Held : the 
fact that they had referred all matters in 
difference to arbn.. Sc had obtained an 
award in their favour for a money pay- 
ment, precluded them from obtaining 
that relief. — Sykes v. B rockville & 
Ottawa Hr. Co. (1862), 9 Gr. 9.— 
CAN. 

g. Deed of com position. 1 — After as- 
signment & execution of a deed of com- 
position & discharge, deft., the insolvent, 
permitted an arbn. on pltf.’s claim to be 
proceeded with, personally attending 
the arbn. & not sotting up the deed as a 
bar : — Held : this would preclude deft, 
from afterwards setting up such deed as 
a ground for setting aside a fi. fa. against 
him issued on the award. — Pidgkon v. 
Martin (1875), 25 C. P. 233.— CAN. 

h. Existence, of highway.] — Upon an 
arbn. in expropriation proceedings it was 
material that the arbitrators should 
ascertain whether a trail was a highway. 
The award found that it was a highway. ! 
In an action by the owner of the land 
against the expropriators : — Held : pltf. 
was, estopped from denying that the 
trail In question was a highway. — 


Hennick v. Edmonton Town (1897), 2 
Terr. L. R. 462.— CAN. 

k. Interest in subject-matter.] — An 
assignee of a renewable loose appointed 
an arbitrator, took part in the arbn. 

I proceedings, moved to sot asido the 
award & appealed to an Appellate 
| Division, but not until the argument of 
the appeal did ho raise the question that 
lie had assigned liis interest in the lease 
&, therefore, he had no interest in the 
matter, & the award was a nullity : — 
Held : it was too late to raise then any 
such point, even if there wore something 
substantial in it. — Toronto General 
Hospital Trustees v. Sabaston (1916), 
27 O. W. R. 515; 38 O. L. It. 139.— 
CAN. 

1769 1. Only as to point 
Held ; deft, was not estopped by an 
award from setting up a breach of a 
stipulation not to sell other goods of 
the same description before Dec. X, 1881, 
as a defence to a suit on the contract. 
— Carlisle’s Nephews & Co. v. Rick- 
nauth Buoktearmall (1882), I. L. R. 
8 Calc. 809 —IN D. 

PART IV. SECT. 15, SUB-SECT. 2.— E. 

l. Action of account — Award not 
evidence, j — To a special count upon an 
award made after time had expired, 
there was added an account stated 
Held : an award so given could not be 
taken as evidenco of such account 
stated, as the arbitrators could not bo 
said, after their authority had expired, 
to bo prooeediug with deft.'s assent & to 
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Arbitration. 


Sect. 15. — Construction & effect of award: Sub - 
t. 2. E. F. G . & H. Sect 16: Subject. 1. ] 

an old shaft of a mine which had not been suffi- 
ciently covered over, the owner of the horse 
charged a person in the possession of a mine near 
to the spot with being also in possession of that 
shaft. The latter denied that the shaft was his, 
but said that if a miner’s jury were called, & they 
should say that the shaft was his, he would pay 
for the horse. A miner's jury was accordingly 
called, & they found in writing that the shaft was 
his : — Held : this finding of the jury, coupled with 
his declaration, was admissible in evidence against 
him in an action to recover compensation for the 
loss of the horse. — Sybray v. White (1836), 1 M. 
A W. 435 ; 2 Gale, 68 ; Tvr. A Or. 746 ; 5 L. J. Ex. 
173 ; 150 E. It. 504. 

Annotations : — Mentd. Carr v. Smith (1843), 5 Q. B. 128 ; 
Barnes r. Ward (1850), 9 C. B. 392 ; Williams v. Groucott 
(1863), 4 B. & S. 149. 

1775. Highway Indictment — Award against tenant 
for years.] — Upon the trial of an indictment for not 
repairing a highway, which it is alleged deft, is 
bound to repair rationc tenure? , an award made 
under a submission by a former tenant for years 
of the premises can neither be received as an 
adjudication, the tenant having no authority to 
bind the rights of his landlord, nor as evidence of 
reputation, being post litem motam . — It. v. Cotton 
( 1813), 3 ('amp. 444. 

Annotations ; — Apld. Richards r. Bassett (J830). 8 L. J. O. S. 
K. B. 289. Reid. Evans v. Rees (1839), 10 Ad. & El. 151 
K. v. Bedfordshire (1855), 4 E. & B. 

1776. Issue between landlord & execution creditor 
of tenant —Award between landlord & tenant.] — An 

action between the owner of land A: a party holding 
by his permission, but claiming to bold as bailiff 
A not as tenant, was referred to an arbitrator, who 
w as to say what was to be done by the parties with 
respect to the land. He awarded that the holding 
was as tenant, that the tenancy should cease on 
the delivery of the award. A; that possession of 
the land should be delivered up to the owner in 
one month alter. On an issue, between the land- 
lord A: an execution creditor of the tenant , whether 
the crops on the land at a certain time were t he 
property of the pari v so found to have been tenant : 

— Held : the award was admissible in evidence on 
the part of the landlord. — T ijokpe v . Eyre (1834), 

1 Ad. A: El. 926 ; 3 Nev. A M. K. B. 214 ; J 10 E. K. 

3 462. 

1777. Action as to boundary — Award as to same in 
reference of suit inter alios.] — On an issue respecting 
the boundary of a parish A: county an award in a 
suit inter alios , in which the arbitrator set out the 
boundary as proved before him, A a verdict was 
entered according to his direction, is not admissible 
as evidence of such boundary. Although verdicts 
are, upon authority, admitted as proof of reputa- 
tion, the rule does not extend to awards. — Evans 
v. Reeb (1839), 10 Ad. A El. 151 ; 2 Per. A Dav. 
626 ; 1 13 E. It. 58. 

Annotations : — Refd. Wen man v. Mackenzie (1855), 5 E. & B. 
447. Mentd. Andrews v. Motley (1862), 12 C. B. N. 8. 
514. 

1778. Indictment for perjury — Award in cause.] — j 


F. was indicted for perjury committed by deposing, 
in an affidavit in a cause wherein he was pltf . & E. 
deft., that E. owed him £50 : — Held : in support 
of this indictment, evidence was not admissible 
that the cause of F. against E. was, after the 
making of the affidavit, referred by consent & an 
award made that E. owed nothing to F. — R. v . 
Fontaine Moreau (1848), 11 Q. B. 1028 ; 3 New 
Pract. Cas. 108 ; 17 L. J. Q. B. 187 ; 11 L. T. O. S. 
150 ; 12 J. P. 534 ; 12 Jur. 626 ; 116 E. R. 757. 

1779. Action as to ownership of land — Award in 
action between different plaintiff & same defendant.] 
— In an action for injuring pltf.’s reversionary 
interest in a several fishery in an estuary of the 
sea, A in the soil of the bottom of the sea, both in 
the possession of F. as her tenant, issues were taken 
on pltf.’s right to the fishery A ownership of the 
soil. The controversy was w hether the soil belonged 
to pltf. or to G. Pltf. gave in evidence the proceed- 
ings in an action by F. against G. One count in 
that action was for injuring F.’s fishery by tearing 
up soil, described as being the soil of pltf., A 
thereby destroying the fish. To this there was a 
plea of not guilty. The amount of damages was 
referred, A the arbitrator aw r arded nominal 
| damages. It w as pro ved that the act complained of 
| in that act ion w as committed in a part of the same 
estuary, A that the soil there was claimed by the 
same title as the soil which was the subject of the 
then present action, A that deft, became tenant to 
G. subsequent to the award. The proceedings were 
admitted, A pltf. had a verdict : — Held : they were 
improperly admitted, the award not being evidence 
of reputation, A the proceedings not being admis- 
sible for pltf., who was not a party or shown to 
be a privy to F., though deft, was privy to G. — 
Wk.nman (Lady) v. Mac kenzie (1855), 5 E. A B. 
447 ; 25 L. J. Q. B. 44 ; 25 L. T. <>. S. 267 ; 1 Jur. 
N. S. 1015 ; 3 W. R. 626 ; 3 C. L. R. 1307 ; lll> 
E. R. 547. 

1780. Action on award under Lands Clauses Con- 
solidation Act, 1845 (c. 18) — Award not evidence as 
to subject-matter of compensation.] — Semblc : in 
an action on an award under the above Act, when 
clefts, plead that the compensation awarded is in 
respect of matters not the subject of compensa- 
tion, the award is not evidence that the compen- 
sation awarded is in respect of matters the subject 
of compensation. — R hodes r. Airedale Drain- 
age Uomks. (1876), 1 C. l\ D. 492 ; 45 L. J. Q. B. 
861 ; 35 L. T. 46 ; 21 W. B. 1053, U. A. 

Annotations : — Mentd. lie Bidder A North Staffordshire 
Ry. Co. (1878), 4 Q. B. 1). 412, C. A. ; Warburton v . 
Haslingdeu L. B. (1879), 48 h. J. C. P. 451 ; Bexley L. B. 
r. West Kent Main Sewerage Board (1882), 9 Q. IJ. D. 518 ; 
Knowles v. Bolton Corpn. (1960), 69 L. J. Q. B. 481, C. A. ; 

Carpenter & Bristol Corpn. (1907), 71 J. 1\ 417, C. A. 

1781. Award not evidence of account stated.] — 

An award is not evidence of an account stated 
between the parties to the submission. — B ates v . 
Town ley (1848), 2 Exch. 152 ; 19 L. J. Ex. 399 ; 
12 Jur. 606 ; 154 E. R. 444. 

Annotations : — Mentd. lie Coombs (1850), 4 Exch. 839 ; 
Fernley v . Branson (1851), 16 L. T. O. S. 486 ; Cramptou 
& Holt v. Ridley (1887), 20 Q. B. 1>. 48. 

1782. .] — Where matters of account in dis- 

pute are submitted to arbn., but not by bond, A 


be stating an account lor him as his 
agents. — Uuthven r. Ruth vex (1850), 
8 U. C. R. 12.— CAN. 

m. Action on Ixmd — Award measure 
of damages .1 — When arbitrators, after a 
revocation, make an award which Is un- 
impeached, the amount awarded is a 
proper measure of damages in an action 
on the arbn. bond. — H atheway v. Cliff 
(1851), 2 All. 267.— CAN. 

n. Action for obstructing drain.] — 
In an action for obstructing a drain the 
jury found for pltf., with 6d. damages. 


saying that their verdict was founded 
upon an award which had been made by 
fence -vie were : — Held: upon the evi- 
dence, a verdict must be entered for 
deft., for it was a different drain which 
was obstructed. — M alone v. Faulkner 
(1853), 11 U. C. R. 116.— CAN. 

o. Award where submission not by 
all parties to suit .] — An arbn. award, not 
being one which has been made upon a 
reference by all the parties to the suit, 
is evidence against any party who agreed 
to the reference. — B eejo Chunder 


Banerjke v. Biiyrub Chunder Banku- 
JEK (1870), 15 W. R. 427.— IND. 

p. Action for rent from 'partner not 
partu to leased — A lessor sued to recover 
rents from his lessee as well as from a 
third party, on the allegation that they 
were partners A that the lease had been 
acquired for the partnership business : — 
Held : an award was not admissible as 
evidence to prove that the third party 
was liable to pltf. for rent. — A binajbh 
Chandra Chattkrjkk v. Paresh Nath 
Ghohk (1905), 9 C. W. N. 4Q2.—IND. 
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the arbitrator niakes*hn award, pltf. may give the 
sum awarded in evidence on the common counts 
in assumpsit , without a special count, though the 
sum has been given in under a judge’s order. — 
Keen v . Batshore (1794), 1 Esp. *194. 

Annotation : — Consd. Bates v. Townley (1848), 2 Exch. 152. 

F. As to transferring Property. 

1783 . Award transferring interest of estate for 
years.] — Where a controversy between two persons 
for a lease of land was submitted to the arbitrament 
of S., whose award directed that one of them should 
have the land : — Held, : (1 ) this was a good gift of 
the interest of the term ; (2) if the award had been 
to permit & suffer the other to enjoy the term, 
there would be no gift of the interest in it. — Trus- 
loe v . Yewre (1591), Cro. Eliz. 223 ; 78 E. R. 479. 

1784 . Award directing delivery of chattels — Pro- 
perty in same not passed.] — Under a submission to 
an arbitrator of all matters in difference between 
landlord & tenant the arbitrator awarded ( inter 
alia ) that a stack of hay, left upon the premises by 
the tenant, should be delivered up by him to the 
landlord by a certain day, upon the tenant being 
paid or allowed a certain sum in satisfaction for it : 
— Held : (1) the property in the hay did not pass 
to the landlord on his tender of the money, by the 
mere force of the award, against the consent of the 
tenant, who refused to accept the money or deliver 
up the hay ; (2) the landlord could not maintain 
t rover for it, but his remedy was upon tin; award. 
— Hunter v. Rice (1812), 15 East, 100 ; 104 E. R. 
782. 

1785 . Award directing tenancy to terminate & 
land to be given up —Property in crops on land not 
passed.] — An action between the owner of land 

a party holding by his permission, but claiming to 
hold as bailiff A not as tenant, was referred to an 
arbitrator, who was to say what was to be done 
by the part ies with respect to the land. He awarded 
that the holding was as tenant, that- the tenancy 
should cease on the delivery of the award, & that 


possession ^ of the land should be delivered up to 
the owner in one month after. On an issue between 
the landlord & an execution creditor of the tenant 
whether the crops on the land at a certain time 
were the property of the party so found to have 
been tenant : — Held : the award did not of itself 
change the property. — Thorpe v. Eyre (1834), 1 
Ad. & El. 926 ; 3 Nov. & M. K. B. 214 ; 110 E. R, 
1462. 

Necessity for directions as to conveyances.] — See 

Nos. 1291, 1292, ante. 

G. Where Award bad in Part. 

See Nos. 1520—1543, ante. 

H. Where Verdict taken subject to Reference. 

See Nos. 1544 — 1585, ante. 


Sect. 16.— SETTING ASIDE AWARD. 

Arbitration Act, 1889, s. 11 (2). — Where an 
arbitrator or umpire has misconducted himself , or 
an arbitration or award has been improperly 
procured , the court may set the award aside. 

Sub-sect. 1. — Jurisdiction to set aside. 

1786. What courts.] — -The cts. at Westminster 
have no authority to set aside an award made in an 
action depending in the Ct. of Common Pleas, at 
Lancaster, &. referred by order of Nisi Prius. — 
Plumley v. Isherwood (1843), 12 M. & W. 190 ; 
13 L. J. Ex. 38 ; 152 E. R. 1 165. 

1787. Court of equity.]— Equity will not 

interfere to set aside an award made on a volun- 
tary submission Id arbn. by both parties, nor 
relieve against a bond given for performance of the 
award.— Eyre v. Good (1669), 2 Rep. Ch. 34 ; 21 
E. R. 608. 

1788. .] — A bill lies to set aside for fraud 

an award made a rule of a ct. of law under the Act 


PART IV. SECT. 15, SUB-SECT. 2.— F. 

q. Award of land, 1 — Ail award of 
land does not constitute a title to such 
land so as to entitle the person to whom 
it is awarded to possession thereof. — 
Hiiiina v. Kells, (). 11. & F. 156. — 
N.Z. 

r. Award determining rigid to land — 
Boundary dispute. J — Where in a boun- 
dary dispute a reference was made to 
arbitrators appointed by the settlement 
oflicer, & the arbitrators decided the 
boundary : — Held : the effect of the 
award was not merely to determine pos- 
session at- the time, but to determine the 
right to the land itself. — Ram run j un 
Ohickkubutty v. Bam I ‘nos ad Dash, 
13 C. I i. K. 20.— IND. 

s. Airard directing defendant to execute 
deed of land. 1 - ' Arbitrators awarded that 
pltf. wus entitled to retain land as his 
own property, & that deft, should forth- 
with execute a deed of the land to pltf. 
or his heirs : — Held : the award did not 
operate us a conveyance of the land. — 
Oliver r. Elliott (1861), 5 All. 220. — 
CAN. 

t. Award deciding basis of exchange 
of lands.] — When two parties, desirous 
of exchanging portions of their estates, 
submitted to arbn. what amount of land 
Hhould be given to each, & the award 
was found accordingly : — Held : tho 
award did not operate as an actual con- 
veyance of the legal estate. — Henry v. 
KlKWAN (1850), 0 I. U. L. It. 459.— IR. 

u. Award becoming deed of partition.] 
— A document w r hicli purports to bo an 
award may amount to something more 
than an award ; if the parties to the 
reference affix their signatures to the 
award in token of their acceptance of the 


decision of the arbitrators, the award 
may thereupon become a deed of parti- 
tion & may as such become compulsorily 
registrable. — T kk Lal Singh r. Skipali 
Chow Dmmi (1913), 18 C. W. N. 478.— 
IND. 

w. Award of sum in full of all 
claims to land. I On a reference as to the 
title to land : — Scmble : an award of 
$400, “ in full consideration & discharge 
of all pltf.’s claims to it against the 
land,” showed that the arbitrators had 
decided pltf. had no further title to the 
land, Sc that it belonged to deft.— Bond 
v. Bond (1865), 15 C. P. 613.— CAN. 

x. Award, of sum of money for 
land.] — Pltfs. sued defts. for money 
awarded to be paid to pltfs., as exors. & 
trustees of A., for land taken by defts. 
for their railway. Defts. pleaded that 
they had never taken possession of or 
used the land, Sc that, forthwith after 
publication of the award, they gave 
notice to pltfs. that they had abandoned 
all intention of so doing, Sc withdrew 
from t he purchase : — Held : defts., 
under 1 Will. 4, c. 29, s. 4, & subsequent 
stats, could not after the award was 
made withdraw' from tho purchase. — 
Mitchell v. Great Western By. Co. 
(1874), 35 U. V. B. 148.— CAN. 

1785 i. Award directing tenancy to ter- 
minate <P land to be given up.] — An award 
that deft, should release Sc give up to 
pltf. " the term of years (unexpired on a 
lease) as agreod to in the submission, & 
also deliver up the stock of fanning 
utensils in jiroper order. Sc without 
further delay, & that tho lease then 
held by both parties of the farm 
be immediately cancelled”: — Held: 
not to amount to a deed of surrender 


by deft., Sc plt f. could not eject deft. 

v. Fretwell (1853), 
11 U. C. B. 65. — CAN. 


PART IV. SECT. 16, SUB-SECT. 1. 

* 

a. When jurisdiction exists.] — It- is 
only where the submission is by rule of 
ct. or can be made so, or has the effect of 
a rule, that the ct. has any jurisdiction to 
set- aside an award. Whero tho submis- 
sion is compulsory under st-at., & there is 
no provision to muke it a rule of ct., the 
ct. has no jurisdiction. The stut. creates 
the tribunal & makes the award “ final 
Sc binding.” — Goss v. Surveyor- 
General (1898), 8 Nfid. L. R. 68. — 
NFLD. 

1786 i. What courts — Appellate Court.] 
— Tho Appellate Ct-. lias jurisdiction to> 
set aside awards, whether or not they are- 
awards to which the Ad of 1698 applies. 
— Joiiannisen v. Galbraith (1906), 16 
Man. L. B. 138.— CAN. 

1786 ii. Court making order.] — 

An aw'urd having been directed to be 
made within a year by an order of 
the Ch. Dlv. where the parties were 
litigating concerning it : — Held, : a 
motion to set aside should have been 
made in that division. Sc should bo 
transferred . — Re Muskoka Township 
Sc Vili.au e of Grave NHUR riT (1884), 6 
O. R. 352. — CAN. 

1786 iii. Court in urhich action 

pending.] — Where an application to set 
aside an award is made on the ground 
that two of the arbitrators made the 
aw T ard without notice to the third, tho 
application should be made to the ct. in 
which the action is pending. — Smith v. 
George (1854), 12 U. C. R. 370.— 
CAN. 
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Sect. 16 . — Setting aside award: Sub- sects. 1 2, A.] 

of 1698. — Lonsdale (Lord) v. Littledale (1794) 

2 Ves. 451 ; 30 E. R. 720. 

Annotations : — Expld. & Difltd. Nichols v. Chalio (1807), 14 
Ves. 265. The case charged iu Lonsdale ( Lord ) v. Littledale 
would clearly amount to misconduct by the arbitrator ; 
in that case, the reference growing out of the action, if no 
attempt was made to bar the application to the Ct. of 
Equity by the rule, afterwards made an order of the ct., 
there is no difficulty in conceiving that the application 
might be within the jurisdiction of a ct. of equity 
(Loud Eldon, L.C.). Consd. Homing v. S winner ton 
(1845), 14 Sim. 588. Expld. & Distd. Chuck v. Cromer 
(1848), 2 Ph. 477. Reid. Nichols v. Hoc (1833), 3 L. J. 
Ch. 90. 

1789. -.] — Qu. : whether a general 
reference to arbn. by parties in a suit, then de- 
pending in Ch., made an order of a ct. of law, was an 
order within the Act of 1098, excluding the equit- 
able jurisdiction to affect the award for mistake of 
law apparent, & to restrain an application to the 
ct. of law to enforce it. — Nichols v. Chalik (1807), 
14 Ves. 205 ; 1 Coop. temp. Cott. 419 ; 33 E. R. 
523. 

AnnoUdions -Consd. Chuck v. Cromer (1848), 2 Ph. 477. 
Retd. Auriol v. Smith (1823), Turn. & li. 121 ; Nichols v. 
Roe (1834), 3 My. & K. 431 ; Homing v. Swinnerton 
<1845), 14 Sim. 588 ; Harding v. Wickham (1861), 2 John. 
&, H. 676. 

1790. -.] — The jurisdiction in matters of 
award referred under the Act of 1098 is altogether 
transferred to the ct. of which the submission is 
made a rule. — Auriol v. Smith (1823), Turn. & II. 
121 ; 37 E. R. 1041. 

Annotations : — Consd. Blackett r. Bates (1865), 2 Hem. & M. 
610. Reid. Hawkesworth v. Brum mall (1840), 5 My. & 
Cr. 281; Murphy r. Keller (1851), 17 L. T. O. 8. 297. 
Mentd. Stone v. Phillipps (1837), 4 Bing. N. C. 37 ; 
He Huddersfield Corpn. & Jacoinb (1871), L. H. 17 Eq. 
476. 

1791. -Where an award is made in 
consequence of a submission under the Act of 
1098, a bill to set aside the award cannot be 
sustained, even though it charge fraud & corruption 
in the arbitrator. — D awson v. Sadler (1823), 1 
Sim. & St. 537, at p. 512 ; 2 L. J. O. S. Ch. 171 ; 57 
E. R. 212. 

Annotations : — Consd. Nichols V. Hoc (1834), 5 Sim. 156. 
Reid. Homing v. Swinnerton (1816), 1 Coop. temp. Cott. 
386. 

1792. -.] — Where it has been agreed 
that a submission to an award shall be made a rule 
of the Ct, of Common Pleas, a ct. of equity will 
not interfere by granting one of the parties relief, 
inconsistent with the award, although the sub- 
mission has not been made a rule of ct. — Davis 
v. Getty (1823), 1 Sim. A St. 411 ; 1 L. J. O. S. Ch. 
209 ; 57 E. R. 101. 

Annotations : — N.F. Nichols v. Hoc (1834), 5 Sim. 156. Refd. 
Dawson v. Sadler (1823), 1 Sim. & St. 537 ; Homing v. 
Swinnerton (1846), 1 Coop. temp. Cott. 386 ; Murphy v. 
Keller (1851), 17 L. T. O. S. 297 ; Smith v. Whitmore 
<1863), 3 New Kep. 193. 

1793. .] — Where it was one of the terms 

•of the agreement to refer disputes to arbn. that the 
submission might be made a rule of a ct. of law 
at the option of either party, &, a bill having been 
-filed to set aside the award, it appeared , by the 
answer of deft, that the submission had been made 
a rule of the Ct. of King’s Bench by deft, subse- 
quent to the filing of the bill : — Held : the com- 
mon injunction which had been obtained by 
pltf. must be dissolved, as the Ct. of Ch. had no 
jurisdiction to relieve against the award. — 
Nichols v. Roe (1834), 3 My. & K. 431 ; 40 
E. R. 161. 

Annotations Apprvd. Homing r. Swinnerton (1846), 2 Ph. 
79. Refd. Murphy v. Keller (1851), 17 L. T. O. S. 297 : 
Ite house 5c Meier (1871), L. It. 6 C. P. 212. Mentd. 
Whitmore v. Snuth (1861), 7 H. & N. 509, Ex. Ch. 


1794. _ -The Act of 1098 excludes 
every jurisdiction to interfere with the execution 
of awards made under it, except the summary 
jurisdiction expressly given by it, & a bill will not 
lie to impeach an award made under the Act, 
whether the submission under which it was made 
has or has not been made a rule or order of ct. 
before bill filed. — Heming «?. Swinnerton (1846), 
2 Ph. 79 ; 1 Coop. temp. Cott. 380 ; 10 L. J. Oh. 
90 ; 8 L. T. O. S. 357 ; 10 Jur. 907 ; 41 E* R. 
872. 

Annotations : — Distd. Smith v. Whitmore (1864), 2 Do G. J. 

& Sm. 297. Refd. Skerratt v. North Staffordshire Ry. Co. 

(1848), 11 L. T. O. S. 23. 

1795. ]- -.] — The ct. will not entertain a 

bill by a party against whom an award under a 
reference in an action at law has been made, the 
ct. of common law having full jurisdiction to do 
what will work complete justice between all 
parties. — Harding v. Wickham (1861), 2 John. & 
IT. 670 ; 4 L. T. 738 ; 9 W. R. 052 ; 70 E. R. 
1230. 

Annotation : — Folld. Grafham v. Turnbull (1875), 44 L. J. Ch. 

538. 

1796. -.] — An agreement to submit the 
affairs of a partnership to arbn., & that the sub- 
mission shall be made a rule of a ct. of common 
law, cannot be pleaded in bar to a suit in equity, 
seeking discovery, complaining of plft. being sued 
in action, & praying for a receiver, although before 
the bill was filed arbitrators were appointed, & 
since bill filed the submission has been made a 
rule of the ct. The jurisdiction of the superior cts. 
in such a case is not ousted by C. L. 1\ Act, 1854. 
Qu. : whether, if the agreement to submit also 
contains a covenant not to take proceedings at law 
or in equity, in that case the submission may be 
pleaded in bar of proceedings in any superior ct., 
except that before which the reference is pending. 

Where, in a reference under the Act of 1098, 
an award has been made, the jurisdiction in the 
matters of the award of every superior ct. except 
that before which the reference is pending is 
excluded. — Cooke v. Cooke (1867), L. R. 4 Eq. 
77 ; 36 L. J. Ch. 480 ; 16 L. T. 313 ; 15 W. R. 
981. 

Annotations Refd. Edwards v. Aberayron Mutual Ship 

lnsee. Soc. (18 76), 1 Q. B. D. 563, Ex. Cb. ; Law v. Garrott 

(1878), 8 Ob. D. 26. C. A. 

1797. Reference by court of law.]- 

Where a ct. of law has referred an action to arbn., 
& the arbitrator makes a mistake in his award, any 
application to remedy the mistake must be made 
to the cl. of law in which the arbn. originated, & 
not to a ct. of equity. — Grafham v. Turnbull 
(1875), 44 L. J. Ch. 538 ; 23 W. R. 045. 

1798. Reference at Nisi Prius.] — Upon 

a cause coming on for trial at Nisi Prius , a re- 
ference was ordered to an arbitrator ; — Scrnble : 
the Ct. of Ch. could not- interfere with the award, 
upon the ground of mistake on the part of the ar- 
bitrator, «fc it was immaterial, for this purpose, 
whether there was the verdict of a jury or the 
decision of a referee. — Chuck v. Cremer (1848), 2 
Ph. 477 ; 17 L. J. Ch. 287 ; 41 E. R. 1028. 

Annotations : —Folld. Harding v. Wickham (1861), 2 John. 

& H. 676. Consd. Smith v. Whitmore (1804), 2 Do G. J. & 

Sm. 297, L.JJ. Folld. Grafham v. Turnbull (1875), 44 

L. J. Ch. 538. Refd. Dudgoon v. Thomson (1854), 24 

L. T. O. S. 39, H. L. ; Smith v. Whitmore (1803), 1 Hem. 

& M. 576. 

1799. Reference under statute.] — The 

Ct. of Ch. will not, on a bill filed to set aside the 
award of a tribunal created by Act of Parliament 
& thereby empowered to decide upon the matters 
to which the award refers, assume the functions of 
a ct. of appeal. — Newry & Enniskillen Ry. Co. 
v . Ulster Ry. Co. (1850), 8 De G. M. & G. 487; 
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28 L. T. O. S. 63 ; 2 Jur. N. S. 036 ; 4 W. R. 761 ; 
44 £). R. 478, C. A. 

, Annotation : — Mentd. Re Kent County Council & Sandra to 

L. B., [1895] 2 Q. B. 43. 

1800* Submission of proceeding in form criminal.] 

— Defts. pleaded not guilty to an indictment for not 
repairing a road, but withdrew that plea & pleaded 
guilty, subject to the award of arbitrators indif- 
ferently chosen. The arbitrators’ award was 
against defts. On a motion for a rule to show 
cause why the award should not be set aside for 
certain objections appearing on the face of it : — 
Held : (1) this was a proceeding in form criminal, 
& the ct. had no power to interfere with the order 
of the judge at assizes ; (2) defts. ought to address 
their application for redress to the ct. below. — 
R. v. OomsBATCH (Inhabitants) (1823), 2 Dow. & 
By. K. B. 265. 

1801. Submission of indictment for conspiracy.] — 

An indictment for a conspiracy was removed from 
the Chester ct. into the King’s Bench & sent to 
Chester to be tried. A juror was there withdrawn, 
& all matters in difference referred to arbn. : — 
Held : the Ct. of King’s Bench had no authority to 
set aside the award. — R. v. Corbishley (1824), 
2 L. J. O. 8. K. B. 150. 

1802. When agreement not to impeach - Illegality.] 
— A clause in a deed of submission to arbn. “ that 
no action or suit at law or in equity shall be com- 
menced or prosecuted against the arbitrators con- 
cerning their award when made, nor to impeach 


the award, unless some collusion or other fraud be 
discovered or appear therein,” does not prevent a 
party to the deed from moving to set the award 
aside (for illegality upon the face of it), though no 
fraud or collusion appear . — Be Mackay, West & 
Holt (1834), 2 Ad. & El. 356 ; 111 E. R. 138. 

Annotation : — Mentd. Wood v. Adcock (1852), 7 Kxch. 468. 


Sub-sect. 2. — Grounds for setting aside. 

A . Generally . 

1803. Malpractice — Irregularity.] — Where an 
award is made a rule of ct. it shall not be set aside 
unless there was malpractice with the arbitrators 
or some irregularity, such as want of notice of 
meeting. An award must be performed in spite 
of defects in formality. — Anon. (1698), 1 Salk. 71 ; 
91 E. R. 66. 

1804. Manifest corruption.] — Nothing is a ground 
within the Act of 1698 for setting aside an award 
but manifest corruption in the arbitrators. The 
ct. will not unravel the matter examine into the 
justice & reasonableness of what is awarded. — 
Anderson v. Coxeter (1720), 1 Stra. 301 ; 93 
E. R. 534. 

Annotation : — Mentd. Rogers v . Dallimore (1815), 6 Taunt. 


1802 i. When agreement not to impeach 
— Illegality.] “It is not competent for 
the parl ies by an agreement to oust the 
jurisdiction of the ct. to sot aside an 
award, if misconduct, on tho part of the 
arbitrators were shown, or if it wore 
shown that the award was improperly 
procured. — Hurd wary Mull v. Ahmed 
Musa.ii 8kla,ii (1908), 13 O. W. N. 63. — 
IND. 

1802 ii. .1 — In an agreement 

to submit to arbn. it was stipulated that 
the decision of the arbitrator should be 
accepted as final, & that no appeal there- 
from should be made by either party : — 
Jlcld : this stipulation did not prevent 
tlie ct. from setting aside the award oil 
the ground of misconduct on the part of 
the arbitrator. —Ranga v. Sithaya 
(1883), I. L. R. G Mud. 3G8.— IND. 

b. Reduction of i it trim decree com- 
petent.) — An action sought to reduce an 
interim decreo leaving the submission 
standing & leaving tho arbiter to go on 
& pronounco another decree : — Held : 
while such an action was not incompe- 
tent, a very strong case must bo made. — 
Walls v. Connell (1862), 24 Dunl. (Ct. 
of Seas.) 1048.— SCOT. 

PART IV. SECT. 16, SUB-SECT. 2.— A. 

c. General nature of object ions to an 
award.] — Tho objections which can be 
raised against an award are such as at 
the outset arc fatal to it, e.g., objections 
which deny its genuineness or deny that 
the objector was a consenting party to 
the arbn. — Protap Cri under Koodro 
v. Huko Mon ee Dosl*. (1875), 24 W. It. 
188.— IND. 

d. “ Sufficient cause.”]— The 

words ** sufficient, cause ” in Civil Pro- 
coduro Code, 1859, s. 327, comprehend 
any substantial objection which appears 
on the face of the award, or is founded on 
the misconduct of the arbitrators, or on 
any miscarriago in the course of the pro- 
ceedings, or upon any other ground 
which would bo considered fatal to an 
award on an a]) plication to the cts. in 
England. — Chowdhrt Murtaza Hus- 
sein v. Beuhunnihsa (1876), L. R. 3 I. A. 
209 ; 26 W. 11. 10.— IND. 

e. .1 — To set aside an award, 

the objections must bo substantial & the 
award must bo clearly bad, founded up- 


on a mistake of law or fact or on fraud, 
partiality, misbehaviour, & cxcoss of 
authority, but not on an erroneous 
judgment. — Morley v. Klondike 
Mines Ry. Co., H \rrison v. Klondike 
Mines By. Co. (1907). 5 W. L. R. 137 ; 
6 W. L. It. 417.— CAN. 

f. A r o imputation on good faith — 
Rule, discharged.] — Arulo nisi to set aside 
an award was discharged with costs, 
there being no imputation on the good 
faith of the arbitrator, & his award ap- 
pearing from the facts & pleadingH to be 
just & reasonable. — Harris r. MuCor 
MK'K (1869), 2 N. S. D. 21.— CAN. 

Judicial misconduct alleged 

icro an arbitrator is accused of 
having been guilty of judicial miscon- 
duct, but there is no suggestion of a 
want of bona tides, it would be violating 
sound principles if the award were set 
aside. —Re False Creek Reclamation 
Act, 1914 (1914), 7 W. W. R. 433.— 
CAN. 

h. Corruption , falsehood, bribery.] — 
Where no circumstances are stated from 
which corruption, falsehood, & bribery 
can be inferred, the reduction of a decree- 
arbitral is not warranted. — Johnston v. 
Cheape (1817), 6 Pat. App. 339, 342. — 
SCOT. 

k. .] — An \mh v. O. N. of S. Ry. 

Co., [1891] A. C. 31.— SCOT. 

l. Corruption d' 7nisconduct.] — 
Where the subject of an arbn. is an ac- 
tion in ct., the award can only be set 
aside for corruption & misconduct of the 
arbitrator. — Aitken, Spence & Co. v. 
Fernando, (1903J A. C. 200 ; 72 L. J. 
P. C. 63 : 88 L. T. 178 ; 19 T. L H. 295, 
P. C.— IND. 

m. Not. objection to merits.] — An ap- 
plication to set aside an award will not 
bo sustained on objections going only to 
the merits. — Forbes v. Lord, N. B. Dig. 
55 (9).— CAN. 

n. .1 — The ot. will not set aside 

on ailldavits setting forth a party’s 
just claim to tho allowance of large sum? 
of money upon grounds which the 
arbitrators had rejected. — McMilan v, 
McLean (1834), 4 O. S. 5.— CAN. 

o. .1 — The ot. will not set aside 

an award upon an affidavit of merits, ex- 
cept upon manifestly clear & strong 


grounds. — Scobell v. GlLMOUR (1847), 
5 U. C. R. 48. CAN. 

p. .3 — Motions to sot aside or 

refer back awards made on Nisi Print 
roforences under C. L. P. Act, s. 160, as 
contemplated by 39 Viet. c. 28, are 
only such motions as were allowable be- 
fore the passing of tho Act. 

Where a motion was made to sot aside 
tho award of an arbitrator merely on the 
ground of the decision arrived at by the 
arbitrator being against the evidence or 
weight of evidence, tho motion was re- 
fused. — Tanner v. Sewery (1876), 27 
C. P. 53. —CAN. 

q. Not error of judgment.] —It is not 
competent to the ct. to sot aside an 
aw&rd for error of Judgment on the part 
of arbitrators, in the absence of mis- 
conduct or mistake. — Rickards v. 
Rickards (1873), 3 N. S. D. 227.— CAN. 

r. Not inequity or injustice.] — In- 
equity or injustice, however apparent, 
affords no ground for setting aside a de- 
cree-arbitral. — Pitcairn v. Drummond 
(1822), 1 Sh. (Ot. of Sess.) 431.— SCOT. 

s. Not excessive damages .] — The ot. 
refused to sot aside an award on the 
ground of its unreasonable excesslvo- 
noss, there being no evidence of corrup- 
tion or misconduct on the part of the 
arbitrators, though tho ct. would not 
on the evidence havo arrived at the same 
conclusion. — Crouse t\ Parke (1849), 6 
17. C. R. 362.— CAN. 

t. .1 — An award cannot be Im- 
pugned for excessive damages, on the 
affidavit of one of the arbitrators, giving 
no data or basis for calculation to sup- 
port his opinion against the majority.— 
Re Great Western Ry. Co. & Chauvin 
(1855), 1 P. R. 288.— CAN. 

u. .1 — An award cannot be 

put aside because the amount is exces- 
sive, or the result of an incorrect valua- 
tion, or reposes upon a false basis.— 
La Cie. de Ciiemin dk Fer d 'Ontario 
et Quebec v . Les Cures, Kto., dk Ste. 
Anne du Bout de l’ile (1889), 5 
M. L. R. 51.— CAN. 

v. .] — Held : in absence of 

irregularity or partiality on the part 
of the umpire, an award could not be set 
aside as beiug exoessive. — Tedder r. 
Greig (1912), A. D. 73. — S. AF, 

N N 2 
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Sect . 16 . — Setting aside award: Sub-sect . 2. A . 

<£/?.] 

1805. Fraud or corruption.] — The ct. will not set 
aside an award for defects appearing thereon, but 
only for fraud or corruption in the arbitrators. — 
Hutchins v. Hutchins (1738), Andr. 297 : 95 
E. R. 406. 


Annotation : — Apld. Pedley v. Goddard (1796), 7 Term Rep. 
73. 


1806. Partiality & corruption.] — On a bill to set 
aside an award, pltf . will not be suffered to go into 
legal objections, but only for partiality & corrup- 
tion, unless an account is prayed. — Champion v. 
Wenham (1754), Amb. 245 ; 27 E. R. 164. 

1807. Partiality & misbehaviour — Exceeding com- 
mission.] — An award will not be set aside but for 
partiality & misbehaviour of the arbitrators, or for 
their exceeding their commission. — Sumpter v. 
Life (1774), Dick. 497 ; 21 E. R. 362. 

1808. Corruption or misbehaviour — Exceeding 
commission — Admitted mistake.] — An award upon a 
general reference cannot be impeached for erro- 
neous judgment upon facts, but may for corrup- 
tion, misbehaviour, excess of power, <fc mistake 
admitted by the arbitrators ; in the first three 


cases there must be satisfactory evidence against 
them, for the ct. favours awards. — Morgan v . 
Mather (1792), 2 Ves. 15 ; 30 E. R. 500. 

A nnototiema /— Consd . lie Whitolcy & Roberts, [1891] 1 Cb. 
558. Refd. Re Flews & Middleton (1845), 6 Q. B. 845. 
Btentd. Rufford v. Bishop (1829), 7 L. J. O. S. Ch. 108. 

1809. Corruption or partiality — Irregularity of 
conduct.] — A bill will not lie to set aside an award 
on a question of fact referred to arbn., except for 
corruption, partiality, or irregularity of conduct in 
the arbitrators. — Goodman v. Sayers (1820), 2 Jac. 
&W. 249; 37 E. R. 622. 

Annotations : — Refd. Little v. Newton (1841), 9 Dowl. 437 
Moseley v. SimpBon (1873), L. R. 16 Kq. 226. 


B. Misconduct . 

1810. Corruption — Taking money before making 
award.] — Where an arbitrator takes money, 
whether for charges or anything else, before making 
his award, it will be set aside. — Shepherd (Shep- 
pard, Shephard) v. Brand (1734), 2 Bam. K. B. 
463 ; Ounn. 51 ; Lee temp. Hard. 53 ; 94 E. R. 
620. 

A nnotatiom Diatd. Kendrick r. Davies (1837), 5 Dowl. 
693. Refd. lie Kenworthy & Queen Insce. (1893), 9 
T. L. R. 181. 


. SECT. 16, SUB-SECT. 2.— B. 

w. * 4 Misconduct Meaning of.] 

The word * misconduct,” as used in 
Civil I'rocedure Code, s. 521 (nr), 

should be interpreted in the sense in 
which it is used in English law with 
reference to arbn. proceedings. It. does 
not necessarily imply moral turpitude, 
but it iucludes neglect of the duties & 
responsibilities of the arbitrators, &r of 
what cts. of justice expect from them 
before allowing finality to their awurds. 
— Gunga Sahar v. Lekhraj .Singh 
(1886), 1. L. R. 9 All. 253 — IND. 

x. Inadequacy of award may 

be evidence of .] — The inadequacy of 
un amount awarded cannot in itself be 
sufficient, ground for setting aside the 
award, but may be evidence of miscon- 
duct on the part of the arbitrators. — 
Rowand r. Martin (1890), 7 Man. L. R. 
160— CAN. 

y. What must be proved — 

What constitutes waiver.] — A party to an 
arbn. does not waive IiIh right to object 
to an award on the ground of misconduct 
on the part of an arbitrator by failing to 
object as Boon as he becomes suspicious, 
& before the award is made ; he is en- 
titled to wait until he gets such evidence 
us will justify him in impeaching the 
award. It is not necessary that there 
should be absolute proof of misconduct 
before an award will be set aside on 
that ground ; it is enough if there is a 
reasonable doubt raised in the judicial 
mind that all was fair in the conduct 
of the arbitrators. — lie Dobereh & 
Magaw’h Arbitration (1903), 10 B. C. li. 
48— IND. 

z. Refusal to amend bad 

award .] — The refusal of arbitrators to 
amend a clearly bad award is misconduct. 
— Deb Narain Singh v. Rajmonee 
Koonwar (1865), 3 W. R. 168— IND. 

a. In weighing of evidence .] — 

In making an award the umpire stated 
that he relied on the evidence of one 
witness in preference to the evidence of 
some witnesses called on the other side. 
It was contended that his evidence 
had been improperly udmitted, but no 
objection had been taken to the admis- 
sibility of the evidence before the arbi- 
trators : — Held : the evidence having 
been admitted without objection, the 
weight to be given to the evidence was 
a matter for the consideration of the 
umpire, & his reliance on that evidence 
did not constitute legal misconduct. — 
Re Kee & National Mortgage & 
Agency Co. of New Zealand, Ltd. 
(1917), N. Z. L. R. 173.— N.Z. 

b. Refusal to receive proof .] — 

A refusal by an arbiter to receive proof, 


where proof is necessary, may amount 
to what the ct.. would consider as a 
ground for setting aside an award. — 
Johnston v. Cheape(1817), 5 Dow. 247 ; 
3 E. It. 1318.— SCOT. 

c. Not refusal to state case. ] — 

An unreasonable refusal to state a ease 
on points of law, where power is given so 
to do, is not ground for setting aside an 
award. — Bailey v. Hart (1883), 9 
V. L. R. 311 — AUS. 

d. Failure to inform patty of com 

munieation from other side. J — Berta v. 
Municipal Committee of Lauore 
( 1902), L. It. 29 I. A. 168.— IND. 

e. Irregularity.] — A decree* 

arbitral was reduced, on the ground that 
the oversman had conducted an experi- 
ment in relation to certain goods, the 
subject of the arbn., in the absence of 
one of the parties. — H kggik & Co. v. 
Stark & Selkrio (1825), 3 Sli. (Ct. of 
Sess.) 488.— SCOT. 

f. .] — An award will he 

set aside, if it appear that all the parties 
in the cause were not before the arbi- 
trators on the arbn. — WilITTY r. 
Atkinson (1829), 3 lr. L. liec. 91. — IR. 

g. .1 — Circumstances in 

which a reduction of a decree-arbitral, 
chiefly on the ground that the arbiter 
had refused to take evidence, was dis- 
missed. — M acdonald r. Macdonald 
( 1843), 16 Sc. Jur. 131.— SCOT. 

h. .] — Where the pro- 
ceedings of arbitrators had not. been 
strictly regular, & the consequences of 
sustaining the award would lie more 
serious than those of setting it aside, 
the ct. set it aside. — B rown v. Gukiuer 
( 1851), 2 All. 124.— CAN. 

k. .1 — In an action of re- 

duction of a decree-arbitral, on the 
ground that the arbiter had hold com- 
munications ttH to the subject-matter of 
reference, of which the one party was 
aware, while the other, pursuer, was in 
ignorance : — Held : the matters founded 
on did not amount to legal corruption. — 
Barr v. Macnaughton (Wilson’s 
Trustee) & Bruce (1852), 25 Sc. Jur. 
18.— SCOT. 

-.1 — Held : it was no 
objection to a decree-arbitral that the 
oversman had pronounced it on infor- 
mation acquired in his capacity of 
oversman elect. — C rawford v. Patkk- 
bon (1858), 20 I>unl. (Ct. of Bess,) 488. — 
SCOT. 

ro. .] — Where the arbitra- 

tors had held a meeting & made their 
award without sufficient notice to one of 
the parties, the award was set aside. — 


Joner v. Remington (1873), 7 I. L. T. 
Jo. 355.— I R. 

n. .] — Quebec Corpn. v. 

Ottebec^Street Ry. (1886), 12 R. L. 


o. 


— . , — irregularities 

can be proved wliich would amount to 
no proper hearing of the matters in dis- 
pute, there would be misconduct suffi- 
cient to vitiate the award without any 
imputation on the honesty or impar- 
tiality of the arbitrator. — Amir Beg am 
«adrud-din Ml ’RAIN (1914), I. L. It. 
36 All. 336. — IND. 


p. J — Re Kee & Na- 

tional Mortgage & Agency Co. of 
New Zealand, Ltd. (1917), N. Z. L. R. 
173. — N.Z. 

q. A T ot. mere indiscretion .] — 

Where the conduct of the arbitrators, 
although in one respect indiscreet, is on 
the whole unexceptionable & the con- 
clusions of the arbitrators are legal & 
w ithin ( heir authorit y, there is no ground 
for setting aside.-— Rc Framer & Faint 
(1877), 3 H. & C. 10.— CAN. 

1810 i. Corruption .] — An awurd will 
only be set aside, for corruption. — E llim 
r. Deane (1830), 3 Ir. L. ltec. 1st scr. 
363.— IR. 

1810 ii. .] — If the parties agree to 

refer a case to arbn., the ct. has no 
further jurisdiction except the award 
were quarrelled with on the ground of 
corruption in the arbitrators. — Wood- 
ley v. Johnson (1818), l Moll. 394.— 
IR. 

1810 iii. Requisites of .] — An 

action of reduction of a decree -arbitral 
was tried by a jury on issues of corrup- 
tion. The jury found for pursuer. On 
a motion for a new trial : — Held : in 
order to justify the jury in finding cor- 
ruption it was necessary that there 
should have been evidence of a moral 
bias or unfairness on the part of the 
arbiter, & as there had been no such 
evidence the verdict could not be sus- 
tained. — Cameron v. Menzier (1868), 
6 Macph. (Ct. of Sess.) 279.-HBCOT. 

1810 iv. Making charges for xwrk 

done.] — Held : a submission to the law 
agents of the parties was not voided, in 
consequence of one of the agents making 
charges for what he had done in the sub- 
mission as for ordinary professional 
business. — L yle v. Falconer or Lylb 
( 1842), 15 Sc. Jur. 74.— SCOT. 

1810 v. Attempting to borrow from 

parties .] — An arbiter applied to one of 
the parties for a loan but was refused. 
The arbiter then applied to the other 
party & was also refused by him : — 
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1811. Interest in subject-matter.] — An award was 
set aside, the arbitrators being interested in the 
cargo, touching which the award was made, Sc, 
therefore, putting too great a value thereon. — Earl 
(Earle) v. Stocker (1691), 2 Vern. 251 ; 1 Eq. 
Cas. Abr. 50 ; 23 E. R. 7(53. 

Annotation : — Consd. lie Whitoley & Roberts, [1891] 1 Cli. 

558. 

1812. -.] — A. having acted as agent for a 
purchaser &, as such, made an offer to the vendor 
of a price for a certain piece of land, was afterwards 
appointed arbitrator on behalf of the purchaser, 
& the vendor then appointed an arbitrator to act 
with him in settling the price to be paid for the 
land : — Held : the vendor had waived any objec- 
tion to the purchaser’s arbitrator. 

The vendor’s arbitrator was, unknown to the 
vendor, a surveyor of, Sc shareholder in, a co. 
materially interested in the success of the under- 
taking for which the land was bought, & the 
umpire chosen by the vendor’s arbitrator from a 
list furnished by the purchaser’s arbitrator was, 
also unknown to the vendor, a surveyor employed 
in some matters by the same co. : — Held : there 
were not such objections to either as to afford 
judicial grounds for setting aside the award. — 
lie Elliot (Elliott) & South Devon Ry. Co. 
(1848), 2 De (J. & 8m. 17 ; 11 L. T. O. S. 42 ; 12 
Jur. 445 ; 04 E. R. 8. 

Annotation : — Consd. Re Clout & Mot. & Dist. Ry. Cos. 

(1882), 46 L. T. 141. 

1813. .] — The cl. set aside an award, on the 

ground that the claim had been assigned to one of 
the arbitrators, though the award was made by 
the umpire, who was ignorant of the assignment. 
— Blanchard v. Sun Eire Office (1890), 6 T. L. 
R. 365. 

1814. Bias — Indebtedness to one party.] — The ct. 

will not set aside an award merely on the ground 
that the arbitrator, at the time of the reference & 
award, was indebted to one of the parties Sc did 
not communicate, that fact to the other. — M organ 
v. Morgan (1832), 1 Dowl. 611 ; 2D. ,T. Ex. 56. 


1815. -.] — Re Kenworthy Sc Queen 
Insurance Co. (1893), 9 T. L. R. 181. 

1816. Assurance that charges would not 

exceed certain sum.] — The existence of any circum- 
stance calculated to bias the mind of an arbitrator 
unknown to either of the parties who have sub- 
mitted to his decision is a sufficient ground for 
the interference of the ct. 

Where a builder by his contract bound himself 
to abide by the decision Sc certificates of an archi- 
tect as to the amounts to be paid for the work, not 
knowing that the architect had given an assurance 
to the employer that the cost of the building 
should not exceed a certain specified amount, 
although he refused to guarantee that amount, 
the ct. did not consider the decision of the architect 
made under such a bias as binding, but gave 
directions so as to ascertain under the authority of 
the ct. how much remained justly due to pltf. — 
Kemp v. Rose (1858), 1 Gill. 258 ; 32 D. T. O. S. 
51 ; 22 J. E. 721 ; 4 Jur. N. 8. 919 ; 65 E. R. 910. 

Annotations : — Consd. Scott v. Liverpool Corpn. (1858), 3 
De G. & J. 334. Reid. Do Worms v. Mellter (1873), L. R. 
16 Eq. 554 ; Edwards v. Aberayron Mutual Ship Insce. 
Hoc. (1876), 1 Q. B. D. 563, Ex. Ch. Mentd. Larwiere v. 
Morgan (1872), 26 L. T. 339 ; Panama & South Pacific 
Telegraph Co. v. India Rubber, Gutta Porcha & Telegraph 
Works Co. (1875), 10 Ch. App. 520, n. ; Botterill v. Ware 
Grdns. (1886), 2 T. L. R. 621, C. A. 

1817. — — Retention to give evidence in other 

matters.] — In an arbn. under Lands Clauses Con- 
solidation Act, 1845 (c. 18), Y., the arbitrator on 
behalf of claimants, selected W. to act as umpire 
from the names of three persons submitted to him 
by R., the arbitrator on behalf of resps. On 
Oct. 11 the parties went before the umpire. The 
award was made on Nov. 22, taken up by resps., 
& served upon claimants on Dec. 10. W. had 
given evidence on behalf of resps. on Nov. 3 Sc 30, 
with respect to the value of other property in the 
same neighbourhood, on claims against resps. Y. 
saw in the newspapers that W. was giving evidence 
in the other cases, Sc on Oct. 11, when the arbi- 
trators Sc umpire went to view the premises, ho 
had noticed that R. showed W. other property in 


Held : wliilo the proceedings of tho 
arbiter were grossly irregular, they did 
not amount to corruption, 6c in respect 
they were not shown to have influenced 
the award, the award must stand. — 
Mormons v. Thomson’s Trustees 
(1880), 18 8c. L. K. 97.— SCOT. 

1811 i. Interest in subject -matter.] — It 
Is not a valid objection to an arbiter 
that lie lias himself an interest in the 
matter, & where it is well known to 
parties before they sign a submission 
that the arbiter has an interest in the 
subject of the reference, the award is 
good notwithstanding the interest. — 
Johnston v. Ohkapk (1817), 5 Dow. 
217 ; 3 E. R. 1318.— SCOT. 

1811 ii. -. ] — Whore a n oversman is 

a shareholder in a co., which is party to 
the submission, a decree-arbitral should 
be reduced, inasmuch as he acted as a 
judge in his own cause. — Smith r. Liver- 
pool & London & Globe Insurance 
Co. (1887), 24 8c. L. R. 672.— SCOT. 

1811 iii. Interest disqualifying parly re- 
ferring.] — F., a member of a municipal 
council, took part at a meeting of the 
council when it was decided to refer to 
arbn. the price to be paid by the council 
for certain leasehold interests, of one of 
which F. was owner : — -Semitic : sup- 
posing the council had power to refer to 
arbn., the award would be vitiated so far 
as F. was concerned, but not so far as the 
other leaseholders were concerned. — 
Solicitor-General v. Dunedin Corpn., 
1 J. Ii. N. S. 1.— N.Z. 

1814 1. Tiias.] — There Is an appeal to 
the Superior Ct. from all awards of arbi- 


trators, whore the proprietors pretend 
lesion or prejudice.-— Coitrnoykr v. 
Richelieu (1915), 21 R. de J. 212. — 

CAN. 

1814 ii. Must be clearly shown .] — 

The, ct. will not- disturb an award on the 
grounds of partiality in the arbitrators, 
unless the partiality is very clearly 
shown. — Lloyd v. Hoskins (1810), 1 
Kerr, 132— CAN. 

1814 iii. Must be proved. ] — Re 

Doberer 6c Maoaw’h Arbitration 
(1903), 24 C. L. T. Occ. N. 113.— CAN. 

1814 iv. Not inferred from inade- 
quacy of sum awarded.] — Where parties 
have agreed to refer, & have nominated 
their own tribunal, mere inadequacy of 
the amount awarded is no proof of par- 
tiality or misconduct of such a nature 
as to enable the ct. to set aside the aw ard. 
— Wellington Corpn. r. Aitkkn, 
Wilson & Co. (1914), 33 N. Z. L. R. 
897. — N.Z. 

1814 v. Relationship. 1 — The fact 

that an arbitrator Is a brother of one of 
the parties to arbn. proceedings affords 
a real likelihood of an operative preju- 
dice oil the part of the arbitrator. — Re 
Turnbull & Pipestone (1915), 8 W. 
W. It. 982— CAN, 

1814 vi. Creditor of one party .] — 

The fact of one of the arbitrators being a 
creditor of one of the parties is not suftt- 
cient. to make an award invalid. — Hall 
v. Wilson (1857), 7 C. P. 272.— CAN. 

1814 vii. Arbitrator retained as 

solicitor of one party as executor.] — An 
aw’ard was set aside, on the ground that 
one of the arbitrators was disqualified 


having been regularly retained as solr. of 
the estate of which deft, was the exor. — 
StJMNEft «. Barnhill (1879), 3 It. 6c C. 
501.— CAN. 

1814 viii. Previous connection with 

suit as counsel for party. 1 — An award was 
made by an arbitrator in favour of deft. 
Subsequently it was discovered that the 
arbitrator, a judge of tho county ct., had, 
while at the bar, prepared 6c read an 
affidavit opposing a motion made by 
pltf.’s counsel for a reference: — field : 
no disqualification. — McLklland v . 
Jennett (1879), 1 R. & G. 52. — CAN. 

1814 ix. Sub-ageni for agent of one 

party .1 — Arbitrators must be indifferent, 
& an award made by arbitrators, one of 
whom w r as at the time of the arbn. sub- 
agent for an agent of defts., in obtaining 
risks, was held void, although he only 
acted in ( hat capacity to a small extent. 
— V inkberg v. Guardian Fire & Life 
Assurance (1892), 19 A. R. 293. — CAN. 

1814 x Enioloymcnt offered dur- 
ing hearing <£• accented after award.]— 
Conmkk v. Canadian Pacific Railroad 
Co. (1889), 16 U. K. 839.— CAN. 

1814 xi. Expression of opinion.]— 

field : it was no objection to tho compe- 
tency of an award that it decided upon 
matters on which the arbitrator, as tho 
servant of one of tho parties, had been 
engaged, or that the arbitrator had had 
disputes with the contractor & formed 
an opinion adverse to him, unless it could 
be shown that he would not listen to 
argument & that ho was not prepared to 
modify the opinion already formed even 
if shown to be wrong. — B arry t>. 
Minister for Works (1906), 8 W. A, 
J 4 R. 53.— A US. 
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cfr C.] 

the same neighbourhood, but he did not know, at 
the time he selected W. to act as umpire, that he 
was about to be retained by resps. to give evidence 
in other & similar cases. No objection was made 
by claimants, nor by any one on their behalf, that 
W. was not a disinterested person until Dec. 20 : — 
Held: (1) claimants had sufficient knowledge of 
the position of W. before the award was made, 
&, having given no notice of objection until Dec. 20, 
they must be taken to have consented to W. acting 
as umpire ; (2) the objection was a proper one, had 
it been taken in t ime (Stephen, J.). — Be Clout & 
Metropolitan & District Ry. Cos. (1882), 46 
L. T. 141. 

1818 . Evidence given on behalf of one of 

parties in other inquiry.] — There is no such neces- 
sary incompatibility in an umpire in one reference 
to arbn. acting as a witness, on behalf of one of 
the parties to it, in another & similar reference, as 
to invalidate his award on the ground of bias. — 
Be Haigh & London & North Western & Great 
Western By. Cos., [1896] 1 Q. B. 649 ; 65 L. J. 
Q. B. 511; 74 L. T. 655; 44 W. R. 618; 12 
T. L. R. 298. 

1819 . Expression of opinion.] — An arbitrator does 
not necessarily misconduct himself by expressing 
an opinion on the subject-matter of the reference 
before formally entering upon it, even though such 
expression be made in writing & be identical in 
terms with the award finally made. — H utchinson 
v. Hayward (1866), 15 L. T. 291. 

1820 . Statement that evidence would not weigh on 
his mind.] — Deft, having brought several actions 
against pltfs., they filed a bill for an account & to 
restrain the actions. The ct. made an order refer- 
ring the matters to arbn. An award was made in 
deft, ’s favour, & pltfs. objected to it on the ground 
that, on certain affidavits being tendered to the arbi- 
trator on behalf of pltfs., he had said that he would 
look at them, but that they would not weigh on 
his mind as evidence : — Held : the arbitrator’s 
statement that the affidavits would not weigh on 
his mind as evidence was no ground for setting the 
award aside, there being no evidence of misconduct 
on the part of the arbitrator. — I mperial Royal 
Chartered Azienda Asstcuratrice of Trieste 
v. Funder (1872), 27 L. T. 637 ; 21 W. R. 116, 
C. A. 

1821 . Omission to deal with costs.] — It is no 

ground for setting aside an award that the arbi- 
trator has said nothing as to pltf.’s costs, the plain 
inference being that he meant pltf. to pay his own 
costs. — R ose v. Redfern (1861), 10 W. R. 91. 

1822 . Failure to state case.] — If a party to an 
arbn., acting bond fide , requests the arbitrator on 
reasonable grounds either to state a special case 
for the opinion of the ct. upon some questions so 
arising & material for consideration, or to delay 
his award until the parly can himself apply to the 
ct. for an order directing a special case, A the arbi- 
trator refuses to comply with the request or by 
summarily making his award attempts to preclude 


the party from applying, the arbitrator is primd 
facie guilty of a breach of duty towards that party. 
But if the application is frivolous & made merely 
for the purpose of delay, the arbitrator will be 
right in refusing it & will be upheld by the ct. if he 
does so. 

A breach of duty of this character is primd facie 
misconduct on the part of an arbitrator within 
s. 11 of the Act of 1889, & justifies the ct., even 
after an award has been completed, in setting it 
aside under s. 11 (2), or in remitting it for recon- 
sideration under s. 10 (1). — Be Palmer & Co. & 
Hosken & Co., [1898] 1 Q. B. 131 ; 67 L. J. Q. B. 1 ; 
77 L. T. 350 ; 46 W. R. 49 ; 14 T. L. R. 28 ; 42 
Sol. Jo. 32, C. A. 

Annotation : — A pld. Re Montgomery, Jones & Liebenthal 

(1898), 78 L. T. 400, C. A. 

1823. Departing from terms of submission — 
Disregarding standard sample.] — If arbitrators, or 
a committee of appeal, disregard a standard they 
are required by the conditions of the contract to 
go by (as if they disregard a particular standard 
sample), their award will be set aside for miscon- 
duct . — Be Corn Trade Assocn. & Couvela & 
Volkart (1888), 4 T. L. R. 209. 

1824. Disregarding basis provided in sub* 

mission.] — By an agreement a matter in dispute 
was to be submitted to arbn. on the “ basis of 
Riga usance.” An award regular upon the face 
of it was made by an arbitrator validly appointed, 
who did not have the agreement before him at the 
time of the arbn. & had never heard of Riga usance, 
& in making his award had no regard to Riga 
usance : — Held. : the award being regular upon 
the face of it, it must be presumed, in the absence 
of evidence to the contrary, that everything was 
rightly & duly performed, & the award was in 
accordance with Riga usance. — Bland & Co., Ltd* 
t\ Russian Bank for Foreign Trade (1906), 11 
Com. Cas. 71. 

1825. Improperly allowing sum — Waiver 

ineffectual.] — Upon the face of an award, the ar- 
bitrator appeared to have improperly disallowed a 
sum of £818. On an application to a ct. of equity 
to set aside the award, resp. offered to allow it : 
— Held : the award must be set aside. — Skip- 
worth v. Skipwokth (1846), 9 Bcav. 135 ; 50 
E. R. 294. 

1826. Illegality.] — Where a partnership is illegal, 
money paid by one of two partners for the other 
on account of losses incurred by them on partner- 
ship insurances cannot be recovered in an action 
brought by him against the other partner, & 
if this, with other causes of dispute between the 
two, be referred to an arbitrator, who awards a 
sum due from one to the other for money so paid, 
the ct. will set aside that part of the award. — 
Aubert v. Maze (1801), 2 Bos. & P. 371 ; 126 
E. R. 1333. 

Annotations : — Mentd. Tie Scott, Ex p. Bell (1813), 1 M. & S. 

751 ; Caiman v. Bryce <1810), 3 B. & Aid. 170 ; M’CaUan 

v. Mortimer (1842), 9 M. & W. 636. 

1827. .] — Though an arbitrator on a question 

of mixed law & fact has allowed transactions 


18191. Expression of opin ion. ] —A con* 
tract provided for payment of damages 
for delay in completing the work, the 
amount to he ascertained by a reference 
to the employer's architect. A dispute 
having arisen, tho architect wrote to the 
contractors : “ Regarding your call on 
me, etc. I do not intend now to arbitrate 
in connection with the matter, but I may 
state that after consideration of all tho 
points the liability for the delay lies 
apart from your interests in the con* 
tract ” : — Held : the architect had dis- 
qualified himself from acting as arbiter 
in the matter, he having thought fit to 
i call on the subject, & his letter 


expressing quite clearly pre-judgment of 
the question. — M’Lattchlan & Brown 
v. Mokiuson (1900), 8 S. L. T. 279. — 

SCOT. 

1823 i. Departing fro m terms of submis- 
sion — Disregard of legal rights.] — Where 
the legal rights arc not harsh, but tho 
award disregards them entirely, it is void 
for inequality & partiality. — Jekyll v. 
Wade (1860), 8 Gr. 363. — CAN. 

r. Failure to comply with statutory 
requi remcnls.]— Motion to set aside an 
award between A. & B. & the town of I\, 
on the ground ( inter alia ) that the arbi- 


trators did not file their notes under 
It. 8. O., 1887 (c. 184), s. 401 Held : 
the omission to fiie'wrouglit no prejudice, 
as the cose turned on the principle of 
assessment & not on the details of the 
! evidence. — lie Harvey & Parkdale 
! (1888), 16 O. H. 372.— CAN. 

s. Acts of arbitrators after award — 
No ground for setting aside . ] — An award 
cannot be impeached beeauso the arbi- 
trators afterwards did an act required 
neither by the law nor by the submis- 
sion. — Kula Nagabushanam r. Kula- 
SE8HACUALAM (1863), 1 Mad. 178. — IND. 
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apparently illegal, as premiums of insurance on 
a voyage to a hostile port, the ct. will not set 
aside the award. — Woiilenberg v. Laoeman 
(1815), 6 Taunt. 251 ; 1 Marsh. 579 ; 128 E. R. 
1031. 

See, also , cases in Sect. 8, Sub-sect. 5, ante* 

Errors & omissions in recitals in award.] — 

Sec cases in Sect. 0 , Sub- sect. 2, ante . 

Mistakes in award.] — See cases in Sect. 13, Sub- 
sects. 1 & 2, ante . 

Award outside submission.] — See cases in Sect. 8, 
Sub-sect. 2, ante. 

Lack of certainty & finality of award.] — See cases 
in Sect. 8, Sub-sect. 3, ante . 

Failure to find on various issues separately.] 

— See cases in Sect. 8, Sub-sect. 9, ante. 

Failure to adjudicate on all matters submitted.] 

- — See cases in Sect. 8, Sub-sect. 8, ante. 

Misconduct during hearing.] See cases in 
Part III., Sect. 2, ante. 

Failure to deal properly with costs.]— See cases in 
Sect. 20, post. 

Improperly or excessively charging fees, etc.] 

— See cases in Fart II., Sect. 5, Sub-sect. 4, ante. 

C, Improperly procuring Award. 

1828. Fraud— Releases & bond granted in award 
cancelled.] — An award was obtained by fraud, & 
under the award general releases were given A a 
bond sealed & delivered by one party to the other : 
— Held: the releases A bond should be brought 
into ct. to be cancelled. — N orgate v. Fonder 
( 1027), No Is. 0 ; 21 E. R. 775. 

1829. When discovered after award.] — 

Where a party applies to set aside an award on 
the ground of newly discovered fraud, he is bound 
to show that it is a new discovery & that he could 
not, with due diligence, have made the discovery 
before. — Auriol v. Smith (1823), Turn. & R. 121 ; 
37 E. R. 1011. 

Annotations Mentd. Stoner. Fhillipps (1837), 4 Ring. N. C. 
37 ; Hawkcsworth r. Bramnmll (1840), 5 My. & Cr. 281 ; 
Mnrphy v. Keller (1851), 17 L. T. O. S. 297 ; Blackett r. 
Bates (1805). 2 nem. & M. 010 ; lie Huddersfield Corpn. 
v. Jacomb (1874), L. Ft. 17 Eq. 47G. 

1830. & concealment.] — Tf an account 

stated, & releases, are pleaded to a bill to set aside 
an award & to have an account, & deft, swears the 
accounts taken by the arbitrators were true 
accounts, but does not answer particular conceal- 
ments <fc frauds alleged in the bill, the plea is bad, 
— South Sea Co. v, Bumstead (1734), 2 Eq. Cas. 
Abr. 80 ; 22 E. R. 70. 

1831. Award unfairly obtained — Set aside.] — 


Ward v . Periam (1721), Turn. & R. 131 ; 2 Eq. 
Cas. Abr. 91 ; 37 E. R. 1040. 

Annotations : — Apld. Dawson v. Sadler (1823), 1 S’m. & St. 

537. Consd Nichols v. Roe (1834), 5 81m. 156. Reid. 

Auriol v. Smith (1823), Turn. & It. 121. 

1832. Concealment of facts.] — The facts of the 
case submitted to arbitrators are to be fully laid 
before them, &, if there has been any industry or 
art used by either of the parties to conceal, it is 
sufficient to make void the award. — Metcalf v. 
Ives (1737), West temp. Hard. 82 ; Lee temp. Hard. 
382 ; 95 E. R. 248 ; sub nom. Medcalfe v. Med- 
calfe, 1 Atk. 03. 

Annotations: — Refd. Ridout v. Payne (1747), 1 Ves. Son. 

10 ; Campbell v. Twomlow (1814), 1 Price, 81. Mentd. 

Morris v. Burrows (1737), West temp. Hard. 242 ; Herne 

v. Homo (1741), Bam. Ch. 430 ; Honnor v. Morton (1828), 

3 Russ. 05; Breadalbano v. Ohandos (1830), 4 Cl. 8c Fin. 

43, H. L. ; Boiloau v. Rutlin (1848), 2 Exch. 605 ; Leo 

v. Hoad (1855), 1 Jur. N. 8. 722. 

1833. Papers withheld.] — Bill to open an account 
for fraud, setting out particular instances of error 
& fraud in the account. The bill stated that there 
had been a reference & award, but charged that 
there would not have been such an award if papers 
had been produced which were withheld by deft. 
To this bill deft, pleaded the award, & the plea also 
stated a release of the matters contained in the 
bill. The plea was overruled. — BURTON v. 
Ellington (1791), 3 Bro. C. C. 190; 29 E. R. 
487. 

1834. Misrepresentation of facts.] — A submission 
to arbn. was made a rule of ct. & an award made. 
A bill stated the award to have been obtained by 
misrepresentation of facts not then known to pltf. 
Flea, the award alone, & no answer : — Held : the 
I>lea was bad. — Gartsidk v. Gartside (1796), 3 
Ansi, 735 ; 145 E. R. 1023. 

1835. .] — A count in a declaration charged 

a false & fraudulent representation by defts., by 
reason whereof arbitrators awarded pltf. less com- 
pensation than t hey would otherwise have done : 
— Held : it disclosed no cause of action. 

That is no ground of action : if the award was 
obtained by fraud, pltf. should have applied to 
the ct. to set it aside (Pollock, O.B.). — Bla grave 
v. Bristol Waterworks Co. (1850), 1 H. & N. 
309 ; 20 L. J. Ex. 57 ; 150 E. R. 1245. 

Annotation : — Mentd. Goldsmid v. Hampton (1858), 27 L. J. 

U. P. 286. 

1836. False statements.] — A cause having been 
referred to an arbitrator, he made his award in 
favour of deft. Pltf. applied to the ct. to set aside 
the award, on the ground of certain false state- 
ments having been made before the arbitrator by 
one of the witnesses examined, but the ct. refused 
to grant the application. — Ftlmore v. Hood (1839),. 
8 l)owl. 21 ; 8 Scott, 180 ; 3 Jur. 1153. 

1837. Perjury.] — The ct, will refuse to set aside 
an award of an arbitrator, on the ground that the 
evidence of a material witness differed from <fc was 
contrary to evidence he had previously given in 
another arbn., which fact the party, against whom 
the evidence was given, only discovered subse- 
quently to the award . — Re Glasgow & South 
Western Ry. Co. & London & North Western 
Ry. Co. (1888), 52 J. P. 215. 
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1828 i. Fraud — Suppression of evi- 
dence.] — To sot aside there must have 
been some fraudulent suppression of 
evidence or oilier malpractice of the 
successful party, which should be de- 
finitely stated in the plaint. — Hur 
Churn Pass v. Hazare Mull, 1 Ind. 
Jur. O. S. 12. — IND. 

1828 ii. Concealment of facts .] — 

The ct. will relieve against an award made 
in ignorance, on the part of the arbitra- 
tors, that important transactions had not 


been entered in the books of a firm, in 
consequence of which omission the 
award had been to a corresponding 
amount too favourable to one party. — 
Wilson v . Richardson (1851), 2 Gr. 
418.— CAN. 

1832 i. Concealment of fads.] — Where 
deft, made a representation to the arbi- 
trators which was to influence their con- 
duct, but suppressed a material fact, 
the ct. set aside the award. — Hickman 
v. Lawson (1860), 8 Gr. 38G.— CAN. 

t, One arbitrator misleading his co- 


arbitrator.] - An agreement was entered 
into for the appointment of two arbi- 
trators they being empowered to select a 
third who should act- with them. The 
arbitrators first appointed made an 
award which failed to comply with one 
of the material terms of the submission r 
— Held : the fact that one of the arbi- 
trators was misled by his co-arbitrator 
in connection with the signing of the 
award would form a good ground for au 
application to set the award aside. — 
Hall v. Queen Insurance Co. (1906X 
39 N. S. L. R. 295.— CAN. 
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Sect. 1C. — Setting aside award: Sub-sect 2, D. ; 

D. Other Cases . 

1838. Fresh evidence.] — The ct. will not set aside 
an award on the ground that fresh evidence was 
discovered after the award was made, unless if is 
shown, as in the case of a new trial, that there was 
some surprise & that the evidence was such as a 
reasonable diligence could not have obtained. — 
Eardley v. Otley (1818), 2 Chit. 42. 

1839 . .] — Instrumenta noviter reperta are not 

a ground for setting aside a decree-arbitral, 
especially if the w ant of timely discovery has been 
owing to the negligence of the party desirous of 
setting it aside. — Sharp v. Bury (1813), 1 Dow. 
223 ; 3 E. It. 080. 

See, also. Nos. 1948 — 1950, post. 

1840. Waiver — Permitting part performance — 
Attending taxation of costs.] — An award having 
directed that pltf. should do certain repairs, for 
which purpose he should have power to enter on 


the premises : — Held : deft, did not waive the 
objection to the award, by permitting pltf. to enter 
k perform the repairs, nor by attending the taxa- 
tion of costs, nor by applying to pltf. for delay of 
execution, which application was acceded to by 
pltf. on terms wrhich deft, did not accept. — Hay- 
ward v . Phillips (1837), 0 Ad. & El. 119 ; 1 Nov. 
& P. K. B. 288 ; Will. Woll. & Dav. 1 ; CL. J. 
K. B. 110 ; 1 Jur. 102 ; 112 E. K. 46. 

Annotations : — Mentd. Jones i\ Powell (1838), 1 Will. Woll. 
& H. (50 : nobdell v. Miller (1840), 2 Scott. N. R. 1(53; 
Land v. Hudson (1843), 12 L. J. Q. B. 365 ; Wood v. 
Wylde (1847), 8 L. T. O. S. 394 ; Jones v. Ives (1850), 15 
Jur 107 ; R. v. Hurdey (1850), ID L. J. Q. B. 196 ; (Japp 
v. Elwes (1852), 20 L. T. O. S. 70 ; Law v. Blaekburrow 
(1853), 14 C. B. 77. 


Sub-sect. 3. — Grounds for refusing to set 

aside. 

1841 . Defect in rule.] — If, upon a reference, either 
party is precluded by the terms of the rule from 
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1838 i. Fresh evidence. | — An award 
will not- bo set aside on the ground of the 
discovery of material evidence after the 
award, where the party who speaks as to 
the discovery of the paper swearH only in 
general terms t hat he had made diligent- 
search, etc., without stating the par- 
ticular circumstances relating to the 
search & finding. — Woodward v. Mer- 
lUTT, N. B. Dig. 55 (10). — CAN. 

1838 ii. .] — Pltf., having advised 

the arbiters that he could supply proof 
t-o controvert the facts on the assump- 
tion of which the findings proceeded & 
receiving no answer, brought an action 
of reduction of the decree -arbitral Sc. of 
payment & damages. The ct. refused 
to set aside the decree-arbitral. — Mow- 
bray r. Dickson (1848), 10 Dunl. (Ct. 
of Sens.) 1102. — SCOT. 

1838 ill. .1 — ] fiscovcry of fresh evi- 
dence is no ground for sotting aside an 
award, unless it be shown satisfactorily 
why it was not before obtained. — 
Dean v. Peterborough & Gobourg 
Ry. Co. (1850), 2 P. R. 79.— CAN. 

1838 iv. Fraud .] — A claim was 

submitted to a, rim. ; the arbiters found 
that- the property was not over-insured, 
& that the oo. were liable ; the no. 
brought, a reduction of the decree- 
arbitral, averring that Hinee the action 
was raised they had discovered that the 
insurance was fraudulent Sc that, the 
property was actually destroyed by 
defender by fire: — Held: the first 
averment was relevant to set aside the 
decree. — Herci tjjcs Insurance Co. v. 
Hunter (1835), 14 Sh. (Ct. of 
It 7. —SCOT. 

v. Surprise.] — Where 

parties to a protracted reference thought 
their case so strong that it would be im- 
possible for the arbitrator to find against 
them, & did not do all that it was in 
t heir power to do to repel the ease of 
their opponent, relief against an adverse 
award on the ground of surprise & dis- 
covery of new evidence was refused. — 
Severn v. Cobgravk (1866), 2 C. L. J. 
O. S. 11— CAN. 

1838 vi. Failure to proceed before 

umpire. ] — An award will not be sot 
aside, where pltf. has not been prepared 
to prove his ease before the umpire. — 
Redmond v. Waddy, Ir. L. Rec. 1st 
ser. 129. — IR. 

u. Arldtrary decision — Civil Pro - 
cedure Code , 1859, s. 324.] — It is no 
ground to set. aside an award of arbi- 
trators, under the above Code, that the 
arbitrators decided the case against the 
written statement of deft, — Gooroo 
Churn Dky v. Ramdiionk Paul (1867), 

7 W. H. 28.— IND. 

v. Not failure to give notice of taxa- 
tion of costs.] — An award, ufter disposing ! 


of the different issues in pltf.'s favour, 
assessed bis damages over & above his 
costs & charges at. £52, & fixed t he costs 
of the reference & award at £20. The 
costs of the suit- were afterwards taxed 
without notice to deft., Sc a demand 
made of the amount- awarded, t he costs 
of the award as fixed by the arbitrator, 
& t-lie taxed costs : — Held : the want of 
notice of taxation was not- a ground for 
set ting aside the award. — Joneh v. Reid 
(1852), 1 P. R. 247.— CAN. 

w. Not impossibility of performance..] 
— Harry Town v. Northern Ry. Co. 
(1862), 22 IT. C. lL 25 — CAN. 

x. Award, made out of time.] — 
Glasgow, Barrhead Sc. Nkilston Ry. 
Co. v. Nithiiill Coal Co. (1850), Bell, 
sc. App. 325 ; 22 Sc. Jur. 627. — SCOT. 

y. .1 — An award executed after 

the time expired cannot- be supported. — 
Helps v. Roblin (1856), 6 C. P. 52- 

CAN. 

z. Submission void . ] — Parties agreed 
to refer their disputes to arbn., pltf. 
having been induced by threats to 
do so. The proceedings of the arbitra- 
tors were admittedly irregular, but an 
award was made against one of the 
parties who subsequently sued deft, in 
the county ct.. The judge found that 
the arbn. proceedings were irregular, 
but. was of opinion that pltf. had by his 
conduct & acquiescence waived all 
objections to the award : -Held: the 
agreement of arbn. was wholly void. — 
Laeerrjere v. Cadikux (1896), 11 Man. 
L. It. 175.— CAN. 

a. Failure of submission by death of 
party.] — Robertson v. Ciieynes (A. Sc 
H.) (1847), 19 So. Jur. 224.— SCOT. 

b. Lack of authority in artnfrator.] 
— To interfere with on arbiter is most 
inexpedient, unless he is exercising, or 
is proposing to exorcise, a jurisdiction 
which he does not- have (Loud Justice 
Clerk). — Licenhkh Insurance Cokpn. 
Sc Guarantee Fund, Ltd. r. .Shearer 
(1907), 44 Sc. L. It. 0.— SCOT. 

c. THsqualification of party initiat- 
ing jiroceedings. | — Ontario Ditches Sc 
Watercourses Act, 1894, s. 24, which 
provides that an award thereunder, 
after expiration of the time for appealing 
to the judge, or after it is affirmed on 
appeal, shall be binding notwithstanding 
any defects in form or substance either 
in the award or any of the proceedings, 
does not validate an award or proceed- 
ings, where the party initiating the 
latter is not an owner. — Mt'KiTxni* 
Township v. Logan Township (1899), 
29 S. C. R. 702.— CAN. 

d. All necessary parties not parties 
to submission.] — When, in u suit by wife 
against husband, the matter was re- 


ferred to arbn., it is not a good objec- 
tion to the award that no regular 
separation bad taken place, Sc that the 
wife’s next friend was not a party to the 
submission. — Bateman v. Bosh (1813), 
1 Dow. 235, 244 ; 3 K. R. 681, 687.— 
IR. 

e. All parties to st/it not parties <> 
submission. I — A. brought a suit against. 
B. Sc his tenants, & it was arranged 
between A. Sc 11. that the matter should 
be referred to arbn., the tenants not 
joining in the submission : — Held : the 
fact of the tenants not having joined in 
t he submission did not vitiate the award. 
— Bisijoka Dahia v. Anunto Lall 
Pain (1879), 4 C. L. R. 65— IND. 

f. .1— An award made in the. 
course of a suit is not rendered invalid by 
the more fact that- a party whose name 
was in the record, but who was not a 
necessary party to the suit., is not made 
a party to the arbn. proceedings, — 
Sabta Prasad v. Dharam Kirti Barak 
(1912). I. L. R. 35 All. 107 —IND. 

g. M inor ch ildren i njuriously affected. ] 
— An award ns to division of property 
left to minor Rons, alleged to give effect 
to the w ishes of a father regarding a 
partial division of bis property after 
bis death, was set aside, so far as it 
affected those sons, on proof thut, the 
partition wrh injurious t-o thorn. — 
Ramnarain Fora man k’k v. Srkk* 
MUTTY Dohbee (1864), 1 W. R. 281. — 
IND. 

h. Award calling for payment jointly 
d' severally — Partners.] — Applts. Sc resps. 
entered info an agreement unitedly to 
cultivate sugar cane, but terminated' the 
agreement. A question arose as be- 
tween applts., who were partners, Sc 
resps., as to whether applts., on wdiose 
lands the canes had been cultivated, 
were entitled to retain the roots with or 
without compensation to rcspH., & the 
question as to the value of such roots to 
applts. was referred to arbn. The um- 
pire decided applts. were to pav to rcspH. 
the sum of £2.708 Held : the award 
could not bo sot aside, on the ground that 
it had boon made against applts. jointly 
Sc severally. — Tedder v. Gkkju (1912), 
A. D. 73.— S. AF. 

j. Certificate of doubt by arlntrators. 1 
— A certificate of doubt by arbitrators is 
not sufficient- ground for setting aside an 
award. — Percy -. Towgood (1829), 2 
Ir. L. Rec. 1st scr. 500. — IR. 
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k. Award made rule of court — No 
objection.] — It is no objection to a motion 
to set aside an award that the award has 
been made an order of ct. — He Lawson 
& Hutchinson (1872), 19 Gr. 84. — CAN. 
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going into evidence of that which he is desirous to 
try, his remedy is to move to set aside the rule of 
reference, but he cannot impeach the award. — 
Doe d. Carlisle (Lord) v. Morpeth (Bailiff, 
etc.) (1811), 3 Taunt. 378 ; 128 E. It. 150. 

'*542. Submission obtained by fraud.] — Where a 
submission to arbn. has been obtained by fraud 
the ct. will not .set aside the award, but will set 
aside the order of reference. — S ackett v. Owen 
( 1813), 2 Chit. 39. 

1843. Rejection of equitable case or question.] — 

The ct. will not review an award on a suggestion 
that the arbitrator, to whom all matters in differ- 
ence were referred, considered only the legal & 
injected the equitable questions, when the party 
applying does not state to the ct. any eauitable 
case or question which he supposes the arbitrator 
to have rejected. — C raven v. Craven (1817), 1 
Moore, C. P. 403 ; 7 Taunt. 644 ; 129 E. Ti. 256. 

Annotation : — Refd. Harrison r. Crcswick (1853), 13 C. B. 

399. 

1844. Previous rule for same purpose discharged.] 

— The ct. will not grant a second rule to set aside 
an award when a rule for that purpose has already 
been discharged . — Re Hellyhr & Snook (1818), 
2 Chit. 265. 

1845. Applicant having received costs of reference 
& award. J — A party, after receiving the costs of 
reference award, which by the terms of a rule of 
reference were to be paid by the other party, cannot 
move to set aside the award. — K ennard v. Harris 
( 1824), 2 B. A C. 801 ; 4 Dow. & By. K. B. 272 ; 
107 E. R, 580. 

Annotation :■ -Apld. Simmons r. King (1845), 2 Dow. & L. 

1846. Award void — Revocation.] — Where an 
award is void, & nothing can be done upon it without 
suit, the ct. will not interfere to set it aside, because 
such suit must. fail. But where a cause is referred 
by order of Nisi Prius , & the arbitrator has power 
to order a verdict to he entered for either party, 
A he makes an award, ordering a verdict to be 
entered, although such award be void, the ct. will 
set it aside, for otherwise the party in whose favour 
the award is made will have judgment upon the 
verdict without any new proceeding to enforce 
the award. — D oe d. Turnbull v. Brown (1826), 
5 B. & C. 384 ; 8 Dow. A: B v. K. B. 100 ; 108 E. B. 
143. 

1847. Award only bad In part — Defect causing no 
injury.] — It. is no ground for setting aside an award 
that the arbitrator has provided for a future con- 
tingency not adverted to by the submission, if it 
should not be injurious to the party complaining. 
If it he injurious & be a matter not within the terms 
of the submission «fc the power of the arbitrator, 
the award may be set aside quoad that part of it 
alone, leaving the rest valid. — W inter v. Leth- 


bridge (1824), M’Cle. 253 ; 13 Price, 533 ; 148 
E. B. 107. 

Annotation : — Consd. Stonehcwor v. Farrar (1845), 6 Q. B. 

730. 

1848. Applicant having consented to variation in 
submission — Attempt to set aside award on ground 
that variation not under seal.] — Where a submission 
under seal has been varied by indorsing on it a 
new agreement (as for changing one of the arbi- 
trators), to which both the principal parties have 
expressly assented, one of these parties cannot 
afterwards move to have the award set aside on 
the ground that the indorsement was not under 
seal . — Re Tijnno & Bird (1833), 5 B. & Ad. 488 ; 
2 Nev. & M. K. B. 328 ; 3 L. J. 1C. B. 5 ; 110 E. R. 
870. 

Annotations Mentd. lie Jamieson & Binns (1838), 4 Ad. & 

El. 915 ; James v, Attwood (1839), 7 Scott, 841 ; Re 

Greenwood & Tittorington (1839), 9 Ad. & El. 899 ; Re 

Hodson & Drewry (1839), 7 Dowl. 589 ; Rc Hopper 

Barningham & Wriglitson (1887), 36 L. J. Q. B. 97. 

1849. Pending judge's order to stay proceedings.] 

— In a cause which had been referred to arbn. by an 
order of Nisi Prius, the arbitrator made an award 
in favour of deft., who thereupon signed judgment. 
Pltf. obtained a rule to set aside the award, notice 
of which was served upon deft. Deft, afterwards, 
& before the argument of pltf.’s rule, obtained a 
judge’s order to stay all further proceedings until 
pltf. should have given security for costs : — Held : 
the ct. could not entertain the application for 
setting aside the award whilst that order remained 
in force. — Badham v. Badham (1848), 1 Exch. 824 ; 
10 L. T. O. S. 308 ; 154 E. R. 351. 

1850. Waiver — Objection that one of parties was 
an Infant.] — After an award has been made it is too 
late for the unsuccessful party to object that 
certain infants have been parties to the submission, 
& that certain other interested persons have not 
been parties to it. lie cannot be allowed to take 
the chance of an award in his favour, &, that failing, 
to claim to set aside the whole proceedings for a 
defect in the submission of which he had full cog- 
nizance when he entered into it. — Jones v . Powell 
(1838), 6 Dowl. 4 S3 ; l Will. Woll. & 11. 60. 

Annotation : — Apld. Re Wyld, Ex p. Wyld (1860), 2 l)e G. F. 

& J. 642. 

1851. Acting oh award. ]—7/W<7: deft., having 

voluntarily paid money & received a watch under 
an award, which he at the time must have known 
to be bad, could not afterwards be heard to say 
that the award was bad when he had acted upon 
it, as it appeared, himself insisted upon acting 
upon it. — Gapp v. Elwes (1852), 20 L. T. O. 8. 
100 . 

1852. Acquiescence tor long period.! — After 

a submission of all matters in difference, & an 
award made by an umpire, a release given, A an 
acquiescence of nine years, the award will not be 


l. Action to enforce award pending.] 
— Where an action on the award is pend- 
ing an application to Hot aside will be 
refused ,if the grounds could he urged as 
a defence under the pleus. — S mith v. 
George (1851), 12 V. C. K. 370.— 
CAN. 

m. .] — A motion by deft, to set 

aside the award may go on concurrently 
with an action to enforce it. — Huyck v. 
Wilson (1898), 18 1\ K. 41. — CAN. 

1840 i. A ward void . 1 — Where an award 
is a nullity so that- an action to enforce 
it muHt fail, it is not usual for the ct. to 
set it aside . — Re Higgins, Fielding & 
Wight & Victorian Railways Comrs. 
(1885), 11 V. L, R. 140.— AUS. 

1846 H. .] — Where ail awrard 

is a nullity the ct.. will not, aH a rule, 
interfere to set it aside. — Buckley v. 
Land & Works Board, Graham v. 


Victorian Railways Comrs. (1893), 19 
V. L. R. 522 — AUS. 

1852 i. Waiver — Acquiescence for long 
peritxl.] — Very strong reasons must be 
adduced to have an award set. aside by 
the ct. in a case where no objections 
have been made to it for years after it 
has been pronounced, nor until circum- 
stances are so changed that all means of 
ascertaining otherwise Hie claims which 
it hoars to settle have become imprac- 
ticable. — Forbes v. Edinburgh Water 
Co. (1830), 8 Sll. (Ct. of Sesa.) 459 - 
SCOT. 

1852 ii. lAiches .) — The ct. will not 

entertain an application to set aside an 
aw r ard when t he aw r ard was t o be entered 
on the postea as a verdict of a jury, when 
appet. has been guilty of laches. — 
Foulih r. Ivinneak (1835), Bcr. [47], 
26.— CAN. 

1852 iii. Acceptance of award.]- 


Matter in dispute had been referred, & n 
sum awarded to be paid by deft., to pltf. 
Pltf. afterwards filed a bill for an account 
generally. Deft,., in bis answer, Insisted 
on the award. A motion by pltf. that 
such sum as the ct. should think proper 
should be paid by deft.. w r as grounded on 
an affidavit which also impeached the 
award on the ground of miscalculation : 
— Held : pltf. could not impeach an 
award & yet w T ant a sum of money on 
the credit of it, & the motion must bo 
refused. - Rice v. Rice (1787), Vern. & 
Ser. 107 — IR. 

1852 iv. .1- 

parties had treated all matters under 
three contracts as being within the sub- 
mission, the eo. could not object that the 
award was ultra vires as a wiiole ; (2) as 
the decree-arbitral did not separate its 
findings so as to enable part to bo re- 
duced & part sustained. It must be sus- 
tained in toto. — North British Ry. Co. 
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1 $•— Setting aside award: Sub- sects. 3 & i, 

A 

set aside, or the matters unravelled, upon a sugges- 
tion that the umpire had particular matters only 
under his consideration. — Jones v . Bennett 
(1713), 1 Bro. Pari. Cas. 528 ; 1 E. R. 735. 

1853. After defence to action on award.] — 

Under a submission to arbn. containing no pro- 
vision for making it a rule of ct. an award 
was made in June, 1859, finding a sum due 
from S. to W. In Dec., 1859, W. brought an 
action on the award, to which S. pleaded nul tiel 
agard , & adduced in support of the plea evidence 
that the arbitrators had made their award accord- 
ing to the opinion of a third party, & not their own. 
A verdict was found for S., leave being reserved to 
W. to move to have it entered for hint. In June, 

1860, the Ct. of Exch. discharged a rule nisi which 
had been obtained for that purpose, but in Dec., 

1861, the Ct. of Exch. Ch. reversed that decision on 
the ground that the above defence w T as not avail- 
able by way of plea. In Mar., 1862, S. filed his 
bill to set aside the award & to be relieved against 
the judgment : — Held (Turner, L.J., diss . ) : pltf. 
must by his course of conduct be taken to have 
elected to defend himself against the award by 
defending the action & to abandon all other modes 
of opposition, & he must abide by the result of 
the action, & the bill had been properly dismissed. 
—Smith v. Whitmore (1864), 2 Do G. J. & 8m. 
297 ; 4 New Bop. 525 : 33 L. J. Ch. 713 ; 11 L. T. 
169 ; 10 Jur. N. S. 1190 ; 13 W. R. 2 ; 46 E. R. 
390 j Xj.tTJ* 

1854. Acquiescence.] — Pltf. disputed an 

award of valuers for the price of growing crops, 
on the ground that* it was made upon a wrong prin- 
ciple. On settlement he took the sum awarded, &; 
signed a receipt for it, writing the w r ords “ under 
protest ” at the top. He afterwards waited nine- 
months, & then filed a bill : — Held : he was pre- 
cluded by delay & what amounted to acquies- 
cence from disputing the valuation. — Parrott v . 
Shellard (1868), 16 W. R. 928. 


Sub-sect. 4. — The Application to set aside. 
A . Who may apply and how Application made. 

1855. Application by party in whose favour award 
made.] — A party in whose favour a mistake has 
been made cannot avail himself of it to set aside 
the award (Lord Denman, C.J.). — Moore v. 
Butlin (1837), 7 Ad. & El. 595 ; 2 Ncv. & P. K. B. 
436 ; Will. Woll. & Dav. 638 ; 7 L. J. Q. B. 20 ; 
2 Jur. 153 ; 112 E. R. 594. 

Annotations : — Mentd. Tuck v. Tuck (1839), 5 M. & W. 109 ; 

Kilnor v. Bailey, Pottor v. Lewie (1839), 5 M. & W. 382 ; 

Eastmure v. Laws (1839), 5 Bing, N. C. 444 : Falcon v. 

Bonn (1841), 11 L. J. Q. B. 73 ; Ford v. Beech (1840), 11 

Q. B. 842 ; Rodgers v. Maw (1846), 16 M. & W. 444 ; 

Spradbery r. Gillan (1851), 6 Exch. 422. 

1856. Application by party benefiting by alleged 
defect.] — An award is not necessarily bad for want 
of finality, or for inconsistency, because the arbi- 
trator has found for pltf. on one of the issues, in 
respect of which he has given no damages. It may 
be ground for moving to set aside the award at the 
instance of pltf., but not by deft., for he cannot 
be prejudiced by the omission to award damages. 
— Cox v. Kerslake, Kerslake v. Cox (1867), 16 
L. T. 396. 

1857. Made without taking up award.] — A rule to 
set aside an award, void on the ground of its having 
been made by two out of three arbitrators without 
the concurrence of the third, may be drawn up 
without reading the award, the party seeking to 
set aside the award not being bound to incur the 
expense of taking it up. — Hinton v. Mead (1855), 
24 L. J. Ex. 140 ; 24 L. T. O. 8. 222 ; 1 Jur. N. 8. 
46 ; 3 W. R. 161 ; 3 C. I.. R. 325. 

B. Notice of Motion. 

Sec R. S. C., Ord. 52, r. 4. 

1858. Grounds must be stated — Shortly.] — In all 

orders to show cause why awards should not he 
set aside, the short grounds, on which they are 
applied for & obtained, must be stated. — Smith 
v. Briscoe (1822), 11 Price, 57; 147 E. R. 
i 400. 


& Co * 0855), 28 Sc. Jur. 34.- 

SCOT, 


1852 v. -.] — Where matters 

in dispute are referred to arbn., & it is 
found that one question at- issue is 
omitted from tho reference, & that the 
award returned by the arbitrators con- 
tains no decision thereon, the party in- 
terested should bring the omission to the 
notice of the ct. If he fails to do so, the 
ct. is not wrong in not pusslng any order 
or coming to any decision on that, point. 
— Raj Narain Roy v. Juuuehhur 
Mookerjek (1870), 14 W. R. 247.— IND. 

1852 vi. -.1 — Held: the adop- 

tion of an award by the ct. amounted to 
a ratification of what had been done by 
tho arbitrators, & the parties, having 
made no objection to the action of the 
ct., must be taken to have waived any 
objection to the award. — Har Narain 
Singh v. Bhagwant Kuar (1887), I. L. 
R. 10 Ail. 137. — IND. 


1862 vii. ,] — pltf. in a suit, 

which was one on an account stated, 
agreed to refer to arbn. the question 
whether tho accounts wore correct or 
not. Tho decree was passed on tile very 
day the award was filed \~IIeUl : pltf. was 
not estopped from taking objections to 
the award by reason of hi? silence when 
the decree was pronounced. — Pm ran v 
Bahoran (1875), 7 N. W. 367.— IND. 


1852 viii. -.] — Held ; even i: 

an award were had, deft, having acted oi 
it & accepted tho benefits it gave 1dm 
had precluded himself from impeaching 
it. — B rij Mohan Lal v. Shiam Singi 
(1901), I. L. R. 24 All. 164.— IND. 


1852 ix. .] — Parties to an 

award in a boundary dispute petitioned 


the settlement officer to lay pillarR along 
the lines settled by the arbitrators: — - 
Held : their so doing amounted to an ac- 
ceptance of the award. — Ramrunjun 
OlIUCKERBUTTY V. RaJU PROHAD DASH, 13 
C. L. It. 20— IND. 

1852 x. Not attendance, under pr 
test.]— Defts. applied to the ct. to set 
aside an award in favour of pltfs., having 
previously attended tho hearing of the 
arbn. after objecting fo the jurisdiction 
of the arbitrators Held : their objec- 
tion was not thereby waived. — Higgins, 
Fielding & Wight v. Victorian Rail- 
way Comrs. (1885), 11 V. L. U. 140 — 
A US. 
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1856 i. Applicalion by party benefiting 
by alleged defect.] — An award cannot, bo 
set aside at the instance of one of defts., 
on the ground of a claim being impro- 
perly allowed against pltfs. — T rkmain 
t>. Mackintosh (1873), R. E. D. 447 - 
CAN. 

1856 ii. .] — Even though the arid- j 

trator may have exceeded his authority, 
it is not open to the party benefited by 
the award to take exception to it on 
that ground, & ho is, therefore, bound by 
the award. — N arsingii Naravan Stngti 

£ Av TORHrA Prom ^d Singh (1911), 16 
C. W. N. 25G.— IND. 

_ n. Award in action against sureties — 
Motion try principals.] — Held : although 
the suit at. law referred was against t he 
sureties only, it was competent for the 
principals to move against the award in 
respect, of it. — Ite Wheeler v . Murphy I 
(1855), 2 P. R. 32.— CAN. 1 


o. Bill for rectification with prayer 
for general relief.] — In a bill to rectify 
an award, because the arbitrators had 
acted beyond the submission, there was 
also a prayer for general relief : — Held : 
under this prayer for general relief pltf. 
was entitled to have the award set aside. 
— Vernon v . Oliver (1884), 11 S. C. R. 
156.— CAN. 

p. By motion, not by urit.] — The 
practice & procedure to be followed in 
Saskatchewan for set ting aside an award 
is the practice & procedure as it was in 
England on Jan. 1, 1898, & tho pro- 
ceedings must l»e commenced by motion 
& not by writ.™ Swift Current v. 
Leslie (1910), 33 W. L. R. 528 ; 9 
VV. W. R. 1024.— CAN. 

' q. Motion by summons in chant - 
hers.] — A motion to set aside should bo 
i by summons in chambers, & not by 
' notice of motion ; but whore resp. 
appears & does not object, he must 
bo taken to waive the Irregularity. — 
Annable v. Annable (1908). 8 W. L. R. 
132 ; 1 Sask. L. R. 222 —CAN. 

r. Supplemental bill .] — Woodley v. 
JonNSTON (1828), 1 Moll. 394.— IR. 

s. Not on motion — Bill must be filed ] 
— Burdell r. Elliot (18G5), 1 Ch. Ch. 
326.— CAN. 

PART IV. SECT. 16, SUB-SECT. 4.— B. 

1858 i. Grounds must, be stated.] — In 
moving to set aside tho rule nisi must 
contain the objections on which the 
party relies. — M cDonald a. Marmaund 
(1857), 2 Thom. 79— CAN. 
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1859. In application to set aside certificate.] 

— The rule requiring the grounds of objection io an 
award to be stated upon a rule nisi to set it aside 
applies to the certificate of an arbitrator empowered 
to ascertain the amount due from deft, to pltf., <fc to 
certify the same to the associate, by whom a verdict 
is to be entered accordingly. — Carmichael v . 
Houchkn (1834), 3 Nev. & M. K. B. 203. 

1860. In specific terms.]— In a rule nisi to 

set a»side an award, it is not necessary to specify in 
detail the objections to the award, provided the ob- 
jections are so specified in the affidavit upon which 
the rule is obtained. — Rawstiiorn v. Arnold 
(1827), 6 B. & C. 029 ; 9 Dow. & Ry. K. B. 550 ; 5 
L. J. O. S. K. B. 270 ; 108 E. R. 583. 

Annotations : — Distd. Boodle v. Davies (1835), 3 Ad. & El. 
200. N.F. Gray v. Leaf (1840), 8 Dowl. 654. Mentd. 
Allenby v. Proudlook (1835). 4 Dowl. 54 ; Hayward v. 
Phillips (1837), l Nov. Sc P. K. 13. 288 ; Bacon v. Smith 
(1840), 5 Jur. 549 ; IUccard v. Kingdon (1840), 15 L. J. 
Q. B. 269. 

1861. *.] — The rule nisi to set aside an 
award must state in specific terms the ground of ob- 
jection . It is not enough to state generally that the 
arbitrator has exceeded his authority, or that the 
award is uncertain, or not final. — Boodle v . 
Davies (1835), 3 Ad. & El. 200 ; 1 Har. & W. 420 ; 
4 Nev. & M. K. B. 788 ; 111 E. R. 389. 

Annotations: — Folld. Allenby v. Prondlock (1835), 4 Dowl. 
54 ; Gray v. Leaf (1840), 8 Dowl. 654 ; Staples v. Hay 
(1843), 1 Dow. & L. 711. Refd. Jones v. Powell (1838), 
1 Will. Woll. & H. 60 ; Dunn v. Warltcrs (1842), 9 M. & 
W. 293. Mentd. Yates V. Knight (1835), 2 Scott, 470 ; 
Matlock Gas Light Co. v. Peters (1856), 6 K. Sc B. 215 ; 
Be Marsack Sc Webber (1860), 2 E. & E. 637 ; Dun hill v. 
Moore (1867), 17 L. T. 148 ; Stevens v. Chapman (1871), 
L. R. 6 Exch. 213. 

1862. *.] — In stating the grounds on 
which it is sought to set aside an award, it is not 
sufficient to state a general head of objection, as 
“ misapprehension of the terms of the reference.” — 
Allenby v. Proudlook (1835), 4 Dowl. 54 ; 1 liar. 
& W. 357. 

Annotations: — Folld. Gray v. Leaf (1840), 8 Dowl. 654. 
Mentd. Haywurd v. Phillips (1837), 6 Ad. Sc EJ. 119; 
Paxton v. Great North of England Ry. Co. (1846), 8 Q. B. 
938. 

1863. -.]— It is insufficient to state the 
grounds of objection to an award in a rule for setting 
it aside in general terms, as that the award is not 
final, that the arbitrator has exceeded his authority, 
that the award is uncertain, or that the arbitrator 
has not awarded on all the matters referred to him. 
— Gray v. Leaf (1840), 8 Dowl. 054. 

1864. What Is sufficient.] — In a rule 

nisi for setting aside an award, an objection “ that 


the arbitrator has not awarded on a matter in dif- 
ference submitted to him ” is sufficiently specific. — 
Dunn v. Warlters (1842), 9 M. & W. 293 ; 1 
Dowl. N. S. 020 ; 11 L. J. Ex. 188 ; 152 E. R. 124. 

Annotations: — Consd. Staples v. Hay (1843), 1 Dow. & L. 

711. Mentd. Oreswick r. Harrison (1850), 1 L. M. & P. 721 i 

Harrison v. Croswick (1853), 13 C. B. 399 ; lie Beaufort 

v. Swansea Harbour Trustees (1860), 8 C. B. N. S. 146. 

1805 , .} — In a rule n isi to set aside 

an award, the statement, as a ground for the motion, 
“ that the arbitrator has exceeded his authority,” 
is insufficient, unless the affidavit point out some 
specific objections in that respect. — Staples 
(Staple) v. Hay (Hey, Hague) (1843), 1 Dow. & L* 
711 ; 13 L. J. Q. B. 00 ; 2 L. T. O. S. 153 ; 8 Jur. 
315. 

1866. .] — A notice of motion in the 

Ch. Div. to set aside the award of an arbitrator 
should specify the grounds of objection, by analogy 
to the practice under C. L. P. Act, 1852. An objec- 
tion on “ good grounds ” is insufficient. — Mercier 
p. Pepperell (1881), 19 Ch. D. 58 ; 51 L. J. Ch. 03 
45 L. T. 009; 30 W. R. 228. 

1867. Effect of failure to state.] — Although 

the objections to an award should be stated in the 
rule nisi to set it aside, yet, if it be not done, the ct. 
is not precluded from entering into any valid objec- 
tion that may be raised to the award. — Dicas ?v 
Jay (1828), 5 Bing. 281 ; 2 Moo. & P. 448 ; 7 L. J. 
O. S. C. P. 80 ; 130 E. R. 1009. 

Annotation : — Expld. Gisborne v. Hart (1839), 5 M. & W. 50. 

1868. .] — An award was held bad for 

not giving damages on one of the issues ; — Held r 
the objection could not prevail because the rule 
nisi had not been obtained on that ground. — 
Grenfell (Grenville, Grenfield) v. Edgcombe: 
(1845), 7 Q. B. 001 ; 14 L. J. Q. B. 322 ; 5 L. T. 
O. S. 215 ; 9 Jur. 709 ; 115 E. R. 038. 

1869. Service of notice out of jurisdiction.] — An 
award was made against resps., a foreign co. carry- 
ing on business in Sweden, in an arbn. held in 
England in pursuance of a clause contained in an? 
agreement entered into in France between resps. 
appets., a foreign co. carrying on business in France, 
The clause in the agreement, under which the arbn, 
took place, provided that in the event of any dispute 
arising under the agreement the same should be sub- 
mitted to arbitrators to be appointed by each party, 
or in case of need to an umpire to be appointed by 
the arbitrators. Appets. & resps. respectively ap- 
pointed a Frenchman & an Englishman as arbitra- 
tors, & the arbitrators appointed an Englishman as 
umpire, by whom the award was made in England. 
Under the agreement resps. “ elected ” a French 


1860 i. In specific terms.] — To 

mako objections to an award relevant 
at all, they ought to present the allega- 
tion of a specific case of irregularity or 
incoinpetency in the proceedings in tho 
reference, averring distinctly what is tho 
particular ground of objection which it is 
proposed to substantiate. — Campbell 
v. Camtbell (1843), 5 Dual. (Ct. of Sees.) 
530.— SCOT. 

I860 ii. .] — Walls v. Con- 

nell Sc Bell (1862), 34 Sc. Jur. 535. — 

SCOT. 

1860 ill. New grounds cannot be 

raised on appeal. ] — Oakes v. Halifax 
(City) (1879), 4 S. C. R. C40.— CAN. 

1860 iv. Rule must be drawn up 

on reading award.] — The rule must be 
drawn up on “ reading tho award,’* & 
the alleged defects in the award must 
be sufficiently pointed out. — Grand 
River Navigation Co. v. McDougall 
(1843), 1 U. C. R. 255.— CAN. 

1860 v. .] — Tho rule must be 

drawn up on “ reading the award,” Sc 
the alleged defects in the award must be 
sufficiently pointed out. — Wilkins v. 
rECK (1846), 4 U. C, R, m CAN. 


I860 vi. -. ] — A rule nisi to set 

aside must contain tho grounds on 
which tho party moving therefor relies, 
Sc must also bo drawn up on reading the 
award or a copy of it. — G rant v. Hall 
(1865), 2 Old. 72.— CAN. 

1867 1. Effect of failure to state.]— 

Held : pursuers wero not debarred by 
the absence of any pertinent averments 
on their record from seeking reduction 
of the award upon a new ground. — 
Davidsons v. Logan (1907), 45 Sc. L. R. 
142.— SCOT. 

a. “ On reading award , etc.** 1 — 
Tracey v . Hodgest (1849), 7 U. C. R. 
5.— CAN. 

b. S. P . Jacobs v. Ruttan (1851), 
2 Ch. Ch. 138.— CAN. 

o. S. P. Harris v. McCormick (I860), 
2 N. S. D. 21.— CAN. 

d. S . P. Re Johnson Sc Montreal 
& City of Ottawa Ry. Co. (1876), 40 
U. C. R. 359.— CAN. 

e. Supplementary notice.] — On a 
motion to set aside an award, the ct. 
allowed the party prejudiced to serve a 
supplementary notice embodying ob- 
jections as to the course of the umpire 


& arbitrators, which had come to light 
on cross-examination, there being strong 
reasons for apprehending that the award 
was not a fair award. — Re Lawson Sc 
Hutchinson (1872), 19 Gr. 84.— CAN. 

f. Amendment of rule.] — F. Sc B. 
agreed to an arbn. The following was 
ono of the provisions : ” It is dis- 

tinctly agreed that each party hereto Bhalt 
at once obey tho award, Sc shall not ap- 
peal from or move against same, or In any 
way resist same ; ... & no resort shall bo 
had to any legal or equitable proceed- 
ings to resist or alter same.” On an ap- 
plication by rule nisi to set aside the 
award for misconduct of the arbitrators. 
& on other grounds : — Held : as a bill 
could have been filed in equity to im- 
peach the award, tho rule might bo 
amended by adding, after the stylo of 
ct., the words “ In equity,” after which 
relief could be granted. — Re Fisher Sc 
Brown (1884), 1 Man. L. R. 116. — 
CAN. 

1869 i. Service of notice. 1 — A copy of 
tho affidavit of execution of an award need 
not be served with the award on a motion 
to set it aside. — M cPherson v . Walker 
(1851), 1 P. R. 30.— CAN. 
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domicil : — Held : there was no jurisdict ion under 
It. S. C., Old. 11, r. 8a, to grant leave to resps. for 
service on appets. out of the jurisdiction of a notice 
of motion to set aside the award . — Re Akt. 
Bobertsfors & SocrfcTtf Anonyme iies Pape- 
teries DE t/Aa, (1910] 2 K. B. 727 ; 80 L. J. K. B. 
13 ; 103 L. T. 503. 

C. Time for Application . 

Time limit — Present practice in England.] — 

R. S. (7., Ord. 04, r. 14, was annulled <£• the following 
rule substituted by R. 8. C. {March) 1919 : An appli- 
cation to set aside or remit an award may be made at 
•I any time within six weeks after such award has been 
made & published to the parties . Provided, that the 
court or a judge may by order extend the said time 
either before or after the same has elapsed . 

Former practice in England.] — Sec Act of 

1698, s. 2, B. S. C., Ord. 64, r. 14, before above 
alteration. 

1870. General rule.] — Held : a motion 

to set aside an award must be made before the last 
day of the next term after such award was pub- 
lished ; otherwise it was loo late, & an attachment 
for the non-performance of it might issue. — 
Freame v. Pinnkger (1774), 1 Cowp. 23 ; 98 
E. B. 947. 

Annotations : — Consd. Pc cl Icy v. Goddard (170b), 7 Term 
Rep. 73. Refd. Hare v. Fleay (1851), 17 L. T. (). S. 184. 

1871. S. P. Lowndes v. Lowndes (1801), 1 East , 
276 ; 102 E. B. 107. 

1872. 8. P. Auriol v. Smith (1823), Turn. & B. 
121 ; 37 E. B, 1041. 

Annotations : — Consd. Blackett v. Bates (1865), 2 Hem. & M. 
610. Reid. Hawkosworth v. Brammall (1840), 5 My. & Or. 
281 ; Murphy v. Keller (1851), 17 L. T. O. S. 207. Mentd- 
Stone v. Phillips (1857), 4 Bin#. N. C. 37 ; Re Huddersileld 
Corpn. & J acorn h (1874), L. R. 17 Eq. 476. 

1873. 8. P. Re Burt (1826), 5 B. & C. 668 ; 8 
Dow. & By. K. B. 421 ; 4 L. J. O. S. K. B. 276 ; 
108 E. B. 249. 

1874. S. P. Sachet i\ Poster ( 1833 ), 3 L. J. Ex. 37. 


1875. 8. P. Dodd v. Platt (1859), 1 L. T. 135 ; 
6 Jur. N. S. 631. 

1876. Sittings substituted tor terms.}— 

An award was made on Mar. 28, 1877. An applica- 
tion to set it aside, under the Act of 1698, s, 2, was 
made in the Easter sittings on a day after May 8. 
Eastor term in 1877, under the former procedure, 
would have begun on Apr. 1 5 & ended on May 8 : — 
Held : the application ought to have been made on 
a day before May 8, for “ terms ” still existed as a 
measure for determining the time within which an 
award should be set aside under the above sect. — 
Christ College (Christ’s Hospital), Brecknock 
(Governors) v . Martin (1877), 3 Q. B. D. 16 ; 46 
L. J. Q. B. 591 ; 30 L. T. 537 ; 25 W. R. 637, C. A. 

Annotation: — Consd. Re Oliver & Soott (1889), 43 Cli. D. 
310. 

1877. To what time limits apply — Submission by 
rule of Court in action pending.] — The ct. is not 

limited by time from setting aside an award founded 
on a submission by rule of ct. in an action pending, 
where there has been a plain mistake of the arbitra- 
tor, although the application be not made in the 
term next after the making of the award. But in 
ordinary cases it. will look to the limitation of 
time given by the Act of 1698 as a rule to guide 
its discretion as to the time of reviewing awards. 
— Rogers v. Dallimore (1815), 6 Taunt. Ill ; 1 
Marsh. 471 ; 128 E. B. 975. 

Annotations : — Consd. Allenby »\ Proudlock (1835), 4 Dowl. 
54. Apld. Sherry v. Okea (1835), 1 Hur. & W. 1 19 ; Hobbs 
v. Ferrara (1.840), 4 Jur. 825. Mentd. Re Hall & Hindo 
(1841), Drinkwater, 214; Hemsworth v. Bryant (1844), 
4 L. T. O. S. 157. 

1878. Reference at Nisi Prius.] — A motion to 

set aside an award under a reference at Nisi Prius 
was allowed to be made after the first four days of 
term, where the award was published too late in the 
vacation to take the necessary proceedings before. 
— Bennett r. Skardon (1829), 5 Man. A By. K. B. 
10. 

Annotation: — Dbtd. & N.F. Allenby v. Proudlock (1835), 
4 Dowl. 54. Hemictt v. Shard on is no authority, it shows 
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1870 i. Tim" limit — General rule J — 
Campbell r. Cameron (1843), 1 IT. C. R. 
20.— CAN. 

1870 ii. S. P. Wood r. Moodie (1845), 
3 U. C. R. 79.— CAN. 

1870 iii. S. p. Public Works Comu. 
r. Daly (1S48), 6 V. O. B. 33.— CAN. 

1870 iv. S. P. Carter v. Adams (1851), 
2 All. 211— CAN. 

1870 v. S. 1\ Re Matthews v. Webster 
<1852), 1 P. R. 75— CAN. 

1870 vi. S. P. Harris r. McCormick, 2 
JN. S. D. 21. — CAN. 

1870 vii. S. P. CtTMMING V. Git AH AM 
(1853), 1 P. R. 122.— CAN. 

1870 viii. S. p, Wheeler r. Murphy 
(1855), 2 P. R. 32.— CAN. 

1870 ix. S. P. Brown i*. Harding 
<1 856), 3 All. 351.— CAN. 

1870 x. s. P. Williams r. McPher- 
son (1856), 2 P. R. 40.— CAN. 

1870x1. S. p. Perleyv. Lodkr (1856), 
2 l\ R. 105— CAN. 

1870 xii. S. }\ McNulty v. Jobson 
(1856), 2 P. R. 119.— CAN. 

1870 xiii. S. P. Muupiiy r. Cotton 
<1858), 14 U. C. R. 126.— CAN. 

1870 xiv. S. p. McLeary r. Smith 
<1 859), 5 L. C. L. J. 212.— CAN. 

1870 xv. s. P. Taylor v. Boktwick 
(1859), 1 Oh. Ch. 53.— CAN. 

1870 xvi. S. P. Silver v. McCulloch 
1870), 2 N. S. D. 104.— CAN. 

1870 xvii. s. P. Re Ward & Victoria 
Water Works (1874), 1 B. C. 11. 114. — 


1870 xviii. S. P. Weir r. Cumminger 
(1876), 2 It. & C. 173.— CAN. 

1870 xix. 8. P. Re. Fraser & Paint 
(1877), 3 11. & C. 10.— CAN. 

1870 xx. S. P. Moyle r. Kingston 
City (1878), 43 U. C. R. 307.— CAN. 

1870 xxi. S. P. Wilson v. Richard- 
son (1878), 43 IT. C. R. 365.— CAN. 

1870 xxii. S. P. Beckford r. Lloyd 
(1880), 1 Cout. Dip. 115— CAN. 

1870xxiii. S. P. Pardee v. Lloyd 
(1880), 5 A. 11. 1 — CAN. 

1870 xxiv. S. P. Keen r. Edwards 
(1888), 12 P. R. 625.— CAN. 

1870 xxv. S. P. Green v. Citizens 
Insurance Co. (1890), 18 s. c. It. 338. — 

CAN. 

1870 xxvi. S. P. Baldwin r. Walsh 
(1890), 20 O. R. 511.— CAN. 

1870 xxvii. S. P. Re Cangiiill & 
Brower (1897), 24 A. It. 142. — CAN. 

1870 xxviii. >S. P. Re Gaison& North 
Baytown (1801), 16 P. R. 179.— CAN. 

1870 xxlx. S. P. Cush r. Fraser 
(1895), 28 N. S. L. R. 163. -CAN. 

1870 xxx. S. P. Huyck v. Wilson 
(1898), 18 P. It. 41.— CAN. 

1870 xxxi. S. P. Re Ketcitum & 
Ottawa City (1913), 24 O. W. It. 113 ; 4 
O. W. N. 828 ; 9 D. L. It. 274.— CAN. 

1870 xxxii. S. P. Lachine Ry. Co. v. 
Kelly (1914), 21 R. L. N. S. 1 ; 20 
D. L. H. 587.— CAN. 

1870 xxxiii. S. P. Re Husbands & 
Husbands (1884), 10 V. L. It. 208. — 

AUS. 


1870 xxxiv. s. P. Wait v. McDowell, 
2 L. R. N. Z. 410.— N.Z. 

1870 xxxv. Reasonable time. ] — 

Whether there baa been unreasonable 
delay in tuking proceedings must depend 
on the circumstances. 

Notice waa posted in D. on Nov. 23, 
1915, to a party residing in P. that the 
award was ready, a copy of the award 
waa posted to him from D. on Dee. 14, 
& he commenced proceedings on Feb. 19, 
1916: — Held: aa a motion could not 
have been dealt with before vacation, Sc 
as proceedings were commenced with 
reasonable promptitude after the vaca- 
tion bad expired, there bad not been 
any unreasonable delay. — Re Riverton 
Borough & New Zealand Dread- 
nought Gas Co., Ltd. (1916), 35 N. Z. 
L. R. 601— N.Z. 

g. How time calculated. 1 — The time 
for moving runs from the time deft, is 
notified of the award having been made, 
not from the making. — Dexter v. Fitz- 
gibbon (1857), 4 u; C. L. J. 43.— CAN. 

h. From publication.] — When 

an award is complete, an action may be 
brought upon it forthwith, though deft, 
has the right to move against it within 
the proper time after “ publication ** to 
the parties. — Huyck v. Wilson (1898), 
18 P. R. 44— CAN. 

k. j — The six weeks, 

allowed by a. 465 of Municipal Act, 
R. S. O. 18&7 (c. 223), for an application 
to set aside an award, run from the 
publication to the parties of the award. 
— Re Burnett & Durham Town (1899), 
31 O. R. 262 —CAN. 

l. From filing .] — Shepherd v. 

Canadian Pacific Railroad Co. (1886), 
11 P. R. 517.— CAN. 
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no more than the opinion of a learned counsel that it wap 
a safe course to guard against an objection like the present 
by obtaining, within the first four days of the term, leavo 
under special circumstances to move against the award 
afterwards. The motion was unopposed (Coleridge, J.). 

1879. -.] — An award made in pursuance 
of an order of Nisi Prius, referring a cause & other 
matters in difference, may be objected to at any 
time before the end of the term next after publica- 
tion. — Allenby p. Proudlock (1835), 4 Dowl. 54 ; 

1 Har. & W. 357. 

Annotations : — Reid. Hayward v. Phillips (1837), 0 Ad. & El. 
119 ; Paxton v. Great North of England Ry. Co. (1846), 
8 Q. B. 938. Mentd. Gray v. Leaf (1840), 8 Dowl. 654. 

1880. .] — Where an arbitrator, to 

whom a cause is referred, finds a verdict for pltf. in 
a certain sum, & then, at the request of the parties, 
states facts to raise a question of liability to the 
whole or a reduced amount, a motion to enter a 
verdict for the lesser sum is in effect a motion to set 
aside the award, & must be made within the time 
limited for that purpose. — Anderson v. Fuller 
(1838), 7 llowl. 51 ; 4 M. & W. 470 ; 1 Horn & H. 
352 ; 8 L. J. Ex. 48 ; 150 E. R. 1514. 

Annotations : — Folld. Paxton v. Groat, North of England Ry. 
Co. (1846), 8 Q. B. 938. Reid. Scott v. Van Sunduu (1844), 
6 Q. B. 237 ; Riccard v. Kingdon (1846), 15 L. .1. Q. B. 
269. Mentd. Bradboe v. Christ’s Hospital Governors (1842), 
4 Man. & G. 714. 

1881. -.] — Synge v. Jervoise (1807), 8 
East, 40(5 ; 103 E. R. 422. 

Annotations : — Reid. Thompson v. Jennings (1825), 10 

Moore, C. P. 110. Mentd. Rogers t». Dallhnoro (1815), 6 
Taunt. Ill ; Allenby v. Proudlock (1835), 1 Har. & W. 357. 

1882. .1 — Rawstjiorn v. Arnold 

(1827), 0 B. & C. 629 ; 9 Dow. liy. K. B. 556 ; 
5 L. J. O. 8. K. B. 270 : 108 E. It. 583. 

Annotations : — Consd. Allenby ». Proudlock (1835), 4 Dowl. 
51. Reid. Riccard v. Kingdon (1846), 15 L. .1. Q. B. 269. 
Mentd. Boodle r. Davies (1835), 3 Ad. & El. 200 ; Bacon 
r. Smith (1840), 5 Jur. 549 ; Gray v. Loaf (1S40), 8 Dowl. 
651. 

1883. - -.J— 'Sell v. Carter (1833), 3 

L. J. Ex. 65. 

1884. .] — Sherry v. Okes (1835), 3 

Dowl. 349 ; 1 Har. <fe W. 119. 

Annotations Expld. Platt v. Hall (1837), 2 M. & W. 391. 
Dbtd. R. v. a. W. By. Co. (1814), 5 Q. B. 597. Reid. Tilt 
r. Dickson (1847), 1 C. B. 736 ; Smith v . Whitmore (1863), 
1 Hem. & M. 576. 

1885. -.1 — Dyng v . Sutton (1836), 

2 Hodg. 106 ; 3 Scott, 187. 

1886. S. P. Mortin (Martin) v. Burgf. (1830), 
4 Ad. & El. 973; 6 Nev. & M. K. B. 201; 111 
E. It. 1049. 

Annotation : — Consd. Paxton v. Great North of England Ry. 
Co. (1816), 10 Jur. 430. 

1887. .] — Hayward v. Phillips, No. 

1549, ante . 

1888. .] — Paxton v . Great North of 

England Ry. Co. (1846), 8 Q. B. 938 ; 15 L. J. 
Q. B. 270 ; 7 L. T. O. S. 137 ; 10 Jur. 430 ; 115 
E. R. 1127, 

1889. .] — Borrowdale v . Hitchener, 

No. 1582, ante . 

1890. Judge’s order.] — Where by a judge’s 

order a cause only was referred to arbn., a motion to 
set aside the award made after the fourth day of 
the term following the publication of the award : — 
Held : too late, & affidavits accounting for the 
delay not allowed to be filed. — Riccard (Rickard) 
v . Kingdon (1846), 15 L. J. Q. B. 269 ; 7L. T. O. S. 
142. 

Proceedings in Chancery .] — Held : 
cts. of equity were not confined by the Act of 1698 
to allow of exceptions to awards within the time 
prescribed by the Act, as well as the cts. of common 
law. — Alardes v. Cambel (1729), 1 Bam. K. B. 
152 ; 94 E. R. 105. 

Annotation : — Reid. Pownall v. King (1801), 6 Ves. 10. 


1892. Award In vacation.] — Held: where 
an award was made in vacation, on a verdict taken 
nominally subject to a reference, or under an order 
of Nisi Prius . an application to set it aside must 
be made within the first four days of the next 
ensuing term. — Thompson v. Jennings (1825), 10 
Moore, C. P. 110 : 3 L. J. O. S. C. P. 80. 

Annotation : — Reid. Allenby v. Proudlock (1835), 4 Dowl. 54. 

1893. .1 — An award having been made 

in vacation, a rule to set it aside was obtained on 
the last day of the next term, but the agreement of 
reference had not then been made a rule of ct. : — 
Held : the case was within the Act of 1698, s. 2. 

A rule to make the articles of reference a rule of 
ct. was obtained in the vacation, as of the last day 
of the term in which the rule for setting aside the 
award had been granted : — Held : too late to sup- 
port the latter rule. — Re Hughes & Emett (1825), 
3 L. J. O. S. K. B. 175. 

1894. Application to set aside judgment 

founded on award.] — An action of assumpsit in which 
the pleas were non assumpsit , & payment by persons 
unknown, was referred by an order of Nisi Prius 
which ordered, etc., “ deft., by his counsel, admit- 
ting his liability to pltf. in respect of the several 
matters alleged in the declaration, that a verdict be 
entered for pltf., damages £20,000, costs 40s., but 
that such verdict shall be subject to the award of the 
arbitrator named.” At the first meeting deft.’s 
counsel objected to proceeding without amending 
the order, alleging it to be doubtful whether as 
worded it enabled the arbitrator to find, on the 
second issue, for his client. Pltf . ’s counsel contended 
that it was sufficient for that purpose, & the 
arbitrator expressed the same opinion, & said that 
he had power to direct a verdict for deft, on that 
issue ; <fc the reference then proceeded. The award 
directed a verdict for pltf. on the first issue, & for 
deft, on the second. No motion was made to set 
aside t he award within the time limited by law. 
But after the postea had been drawn up pursuant 
to the award, & judgment had been signed by deft., 
pltf. ajjplied to set aside the postea , judgment <fc sub- 
sequent proceedings, on the ground that the arbitra- 
tor had exceeded his authority in directing a verdict 
on the second issue for deft. The c*t. refused the 
rule, on the grounds (1) to grant it would be in- 
directly to set aside the award, which pltf. by his 
own laches had' precluded himself from calling on 
the ct. to do directly ; (2) as pltf.’s counsel at the 
reference had concurred in the view that the arbi- 
trator had power over the verdict, & thereby pre- 
vented deft, from applying to have the order of 
reference amended, pltf. could not now be allowed 
to take the objection to the exercise of the power bv 
the arbitrator. — Gravatt v , Attwood (1850), 1 
L M. & P. 392 ; 19 L. J. Q. B. 474. 

1895. What constitutes “ application ** — Filing 
affidavit — Notice of motion insufficient.] — The filing 
of an affidavit in support of a notice of motion to 
set aside an award is a complaint within the Act of 
1698, s. 2, which requires complaint to be made 
within a certain time, though notice of motion alone 
is not sufficient . — Rc Huddersfield Oorpn. & 
Jacomb (1874), 10 Oh. App. 92 ; 44 L. J. Oh. 90 ; 
31 L. T. 406 ; 23 W. R. 100, L.JJ. 

Annotations : — Consd. Smith v. Parkside Mining Co. (1880), 

6 Q. B. D. 67. Mentd. He Gallop & Central Queensland 

Meat Export Co. (1890), 25 Q. B. D. 230. 

1896. Service of notice of motion.] — An 

action having been referred to arbn., the award was 
published on July 14. On Nov. 24 (being the last 
day but one of the old Michaelmas term) defts. 
moved the ct. to set aside the award, but the ct. re- 
fused the application on the ground that notice of 
motion had not been given to pltf. as required by 
R. S. C., 1875, Ord. 53, rr. 3 & 4. Defts. afterwards. 
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1 ( 5 , — Setting aside, award: Su b-se c t 4, C . 

<>n same day, served on pltf. a notice that on Nov. 
27 they would move the ct. to set aside the award : 
— Held : the service of notice of motion on Nov. 24 
was a complaint made in the ct. before the last 
day of the next term after the publication of the 
award within the Act of 1698, s. 2, although no affi- 
davit was filed before the last day. — Smith v. Park- 
side Mining Co. (1880), 6 Q. B. D. 67 ; 50 L. J. 
B. 144 ; 29 W. R. 154. 

Annotation : — Apld. Re Gallop & Central Queensland Meat 
Export Co. (1890), 25 Q. B. D. 230. 

1897. -.] — An award was made & pub- 
lished on Feb. 27. Notice of motion to set it aside 
was served on May 20. The motion did not appear 
in the day’s list for hearing during the Easter sit- 
tings, which ended on May 23, but came on to be 
heard afterwards : — Held : the notice of motion 
having been given before the last day of the sittings 
next after the award, the “ application ” w r as within 
tiie time prescribed by R. S. C., Ord. 64, r. 1 4, & the 
motion was not too late . — Re Gallop & Central 
Queensland Meat Export Co., Ltd. (1890), 25 
Q. B. D. 230 ; 59 L. J. Q. B. 460 ; 62 L. T. 834 ; 38 
W. R.621. 

1898. Grounds for extension — Mere intimation of 
Intention.] — Deft, gave pltf. to understand he in- 
tended to move to set aside an award between them. 
Pltf., who intended to make the same motion, al- 
lowed a term to elapse, & then moved, deft, having 
omitted t-o do so : — Held : no sufficient reason for 
the delay. — Emet (Emmett) v. Ogden (1831), 7 
Bing. 258 ; 9 L. J. O. 8. C. P. 88 ; 131 E. R. 
99. 

1899. Failure to take up award owing to ex- 

cessive charges.] — On a reference of a cause & all 
matters in difference by a judge’s order one of the 
parties moved, after the proper time, to set the 
award aside : — Held : no excuse for the delay that 
the arbitrator made an exorbitant charge for the 
award, in consequence of which the party applying 
did not take it up. — Mac artiiur v. Campbell 
(1833). 5 B. & Ad. 518 ; 2 Nev. & M. Iv. B. 444 ; 
110 E. R. 882. 

Annotations : — Consd. AUcnby v. Pro ml lock (1835), 4 Dowl. 
54 ; Brooke v. Mitchell (1840), 0 M. & W. 408. Folld. 
Moore v. Purloy (1845), 1 C. B. 445. Apprvd. Paxton v. 
G. N. of England Tty. Co. (1840), 8 Q. B, 038. Reid. 
Sherry v. Okee (1835), 1 Har. & W. 111). Mentd. Roberta 
v. Eberliardt (1857), 3 C. B. N. S. 482. 

1900. .] — It is no excuse for not apply- 

ing within the proper time to set aside an award 
that the party had been prevented from obtaining 
a knowledge of its contents by the arbitrator’s 
improperly demanding an extortionate sum for his 
fees. — Moore v. Parley (1845), 1 C. B. 445 ; 135 
E. R. 613. 

1901. Misconduct of other party.] —Where, 

from the misconduct of one of the parties to an 
award, the submission cannot be made a rule of ct-., 
so as to enable the opposite; party to make it a rule 
of ct. before the last day but one of the first term 
aft-er the award, the time for a motion to set- it aside 
w ill be enlarged until the follow ing term. — Perking 
v. Keymer (1834), 3 Dowl. 98. 

Annotations : — Consd. & Distd. Reynolds v. Askew (1837), 
Will. Woll. & Dav. 366. Distd. Hemming v. Mid. Ry. Co. 
(1847). 11 Jur. G57. Refd. Re Smith & Blake (1838), 

1 Will. Woll. & n. 406 ; Ilemsworth v, Bryant (1844), 

4 L. T. O. S. 157 ; Re Huddersfield Corpn. & Jacomb 
(1874), L. R. 17 Eq. 476. Mentd. Dodd v. Platt (1859), 

1 L. T. 135. 

1902. Refusal to allow order to be 

made rule of court.] — Where a submission was by 
order of reference at Nisi Prius , & defts., in whose 
favour the award was made, had possession of the 
order of reference, &, although requested by pltf., 
delayed making it a rule of ct. till it was too late to 
move within the time ordinarily limited for setting 


aside an award, the ct. ordered defts. either to 
make the order of reference a rule of ct., or to file 
it with one of the masters, so as to enable pltf. to 
make it a rule of ct., & allowed pltf. to move to set 
the award aside in a subsequent term nunc pro 
tunc. — Bottomley v, Buckley (1845), 4 Dow. & L. 
157. 

1903. Facts not known in time.] — A cause 

being pending, it was agreed to refer it to arbn., 
which was done by articles of agreement, & not by 
order of a judge: — Held: (1) an award made 
under the reference was made under the Act of 
1698 ; (2) it was no excuse for not making a motion 
to set it aside in the term next after the award was 
made & published that the submission had not then 
been made a rule of ct. ; (3) a motion subsequently 
made was too late, even though the facts on which 
the motion was made had not come to the know- 
ledge of the party within that time ; (4) a person 
moving to set- aside an award not under the above 
Act, after the time for moving for a new trial had 
expired, must show clearly to the ct. the reasons 
why the application was made so late. — Reynolds 
?/. Askew (1837), 5 Dowl. 682 ; Will. Woll. & Dav. 
366. 

Annotation : — Distd. Hemming v. Mid. Ry. Co. (1847), 11 
Jur. 657. 

1904. Affidavit late in arriving from country.] 

—An application made on the last day but one of 
the term for leave to move, on the last day of the 
term, to set aside an award, on the ground that the* 
affidavit on which the motion w as to be founded 
had not arrived from the country, w'as refused by 
the ct . — Re Evans & Howell (1842), 4 Man. & G. 
767 ; 5 Scott, N. R. 240 ; 134 E. R. 315. 

Annotation. : — Folld. Re Huddersiield Corpn. & Jueomb 
(1874), L. R. 17 Eq. 476. 

1905. Information of award.] — Where, upon 

a reference of a cause & all matters in difference, 
pltf. was informed, on the last day of Easter term, 
that the arbitrator had awarded that a sum of 
money was due from him to deft. : — Held : an ap- 
plication, made on the last day but one of Michael- 
mas term, to set aside the award, on the ground that 
pltf. had received no notice of a meeting before the 
arbitrator, at which it w T as arranged that pltf. 
should reply on deft.’s case, w as too late. — II kms- 
wokth v . Brian (1844), 7 Man. & G. 1009 ; 8 Scott, 
N. R. 843 ; 14 L. J. C. V. 36 ; 4 L. T. O. S. 157 ; 
135 E. R. 409. 

1906. Illness of applicant.]— The sickness of 

a person, who desires to set aside an aw r ard, is not a 
sufficient excuse for postponing the application to 
the ct. beyond the term next after the publication. 
He should move to have the time enlarged. — 
Guardino v. Bro>vn (1856), 27 L. T. O. 8. 57 ; 2 
Jur. N. 8. 358 ; 4 W. R. 456. 

1907. Proceedings pending in Chancery.] — 

Where a rule nisi had been granted to set aside an 
award involving certain accounts, & before it came 
on for argument cross bills had been filed in Ch. by 
each party for the taking of the accounts, the Ct. of 
Exeh., with the consent of the parties, enlarged the 
rule generally until the first term after the chief 
clerk’s certificate had become final. — Stafford v . 
Stafford (J 871), 25 L. T. 572. 

1908. Powers of Court in regard to enlargement of 
time.] — The ct. has power, under R. 8. C., Ord. 64, 
r. 14, to enlarge the time for moving to set aside an 
award, notv ithstanding the expiration of the time 
limited by the Act of 1698, s. 2 . — Re Oliver & 
Scott (1889), 43 Ch. D. 310 ; 59 L. J. Ch. 148 ; 61 
L. T. 552 ; 38 W. R. 470. 

Annotation Distd. He Plymouth Breweries, lie Prince 
Arthur Public House, Plymouth, [191 8 J 1 K. B. 573. 

1909. Previous rule.] — Held: a motion to 
set aside an award under the Act of 1698 must be 
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made before the last day of the term next after the 
award should have been made & published, & the ct. 
had no discretionary power to extend the time for 
making the motion . — Re Smith & Blake (1838), 
1 WiU. Woll. & H. 406 ; 2 Jur. 1015. 

1910. No extension by consent.] — A motion to set 
aside an award cannot be made, even witli the 
consent of both parties, later than one term after 
the award has been published. — Re North British 
Ry. Co. & Trowsdale (1866), L. R. 1 C. P. 401 ; 
35 L. J. 0. P. 262 ; sub nom. Ex p . Trowsdale, 
12 Jur. N. S. 786. 

1911. Waiver of objection — Taking office copy of 
affidavits.] — A rule had been obtained in Easter 
term for setting aside an award on the ground of 
misconduct in the arbitrator. The rule was en- 
larged to Trinity term upon the usual terms that 
all affidavits to be used in showing cause should be 
filed four days before the commencement of that 
term. On showing cause it was sought to object to 
the reading of the affidavits on the ground that they 
had not been duly filed : — Held : the party object- 
ing was estopped by having taken ofiico copies of 
the affidavits objected to. — Re Mackay (1843), 1 
Dow. & L. 206 ; 12 L. J. Q. B. 337. 

Annotation: — Held. Francis v. Wobb (1849), 7 C. B. 731. 

1912. Effect of time limit.] — A rule to set aside an 
award under the Act of 1698 cannot be amended 
by drawing it up on reading an additional affidavit, 
which is not sworn until the last day of the term 
next after the award was made. — Re Holloway A 
Monk (1838), 1 Will. Woll. & H. 405 ; 2 Jur. 921. 

D. Evidence . 

1913. How affidavit entitled.] — Affidavits in sup- 
port of or in answer to a rule for setting aside an 
award made a rule of ct. under the Act of 1698, s. 1 , 
there being no action previously brought, nor any 
cause in ct., need not be entitled. — B ainbrioge v. 
XlOULTON (1801), 5 East, 21 ; 102 E. R. 976. 

1914. .J— On motions to set aside awards 

where there is no cause pending, it is not necessary 
that the affidavits on showing cause should be 
entitled with the Christian & surnames of the 
parties, although the rule is generally drawn up 
with the names of the parties, as if there was a cause 
pending. — A non. (1804), 1 Smith, -K. B. 358. 

1915. Sufficiency of affidavit.] — Where it was 
stipulated that in case of the breach of an agreement 
the sum of £100 should be received as a stipulated 
debt binding on each party, as to the amount, & an 


action for damages generally, for the breach of this 
agreement, was referred to an arbitrator, who 
awarded only £10 damages : — Held : in order to 
entitle the party to come to set aside this award, it 
was necessary expressly to state in the affidavit 
that this clause was pointed out to the arbitrator at 
the time, & that he was required to act upon it. — 
Pinkerton v. Caslon (1819), 2 B. & Aid. 704 ; 106 
E. R. 522. 

_ _ -Must show that claims alleged to have 
been omitted were not considered.] — Where cross 
actions & all matters in difference are referred to 
arbn., & the award decides the actions only, it is no 
objection to the award that a claim not included in 
either action was brought before the arbitrator upon 
which he has not adjudicated, unless it be also 
averred that he did not take such claim into his 
consideration. — R. v. St. Katharine Dock Co. 
(1832), 4 B, & Ad. 360 ; 1 Nev. & M. K. B. 121 ; 
110 E. R. 491. 

Annotations : — Mentd. U. v, Nottingham Old Water Works 
Co., Ex p. Turner (1837), 6 L. J. K. B. 89 ; II. v. Eastern 
Counties Ry. Co. (1840), 2 Ry. & Can. Cas. 260 ; R. v. 
Victoria Park Co. (1841), 1 Q. B. 288 ; Moffatt v . Dickson 
(1853), 1 C. L. R. 294. 

1917. Award exhibited.] — A rule to set aside 
an award was drawn up on reading “ the affidavit 
of deft., & the paper writing thereto annexed,” & 
the affidavit in support of the rule stated facts to 
show that the paper writing was a copy of the 
award : — Held : sufficient. — Hayward v. Phillips 
(1837), 6 Ad. & El. 119 ; 1 Nev. & P. K. B. 288 ; 
Will. Woll. & Dav. 1 ; 6 L. J. K. B. 1 10 ; 1 Jur. 
102 ; 112 E. R. 46. 

Annotations : — Folld. Land v. Hudson (1843). 12 L. J. Q. B. 
365. Mentd. Jones v. Powell (1838), 1 Will. Woll. & H. 
60 ; Hobdoll v. Miller (1810), 2 Scott, N. R. 163 ; Wood v. 
Wyldo (1847). 8 L. T. O. S. 394 ; R. v. Hardey (1850), 19 
L. J. Q. B. 196 ; Jones v. Ives (1850), 15 Jur. 107 ; (Japp 
v. Ehves (1852), 20 L. T. O. S. 70 ; Law v. Blackburrow 
(1853), 14 C. 13. 77. 

1918. Must show that arbitrator was re- 

quired to adjudicate on matters.] —The ct. will not 
grant a rule to set aside an award on the ground that 
it omits to decide on certain matters in difference, 
unless it plainly appears from the affidavits that 
those matters were distinctly brought under the 
arbitrator’s attention, & that he was expressly re- 
quired to adjudicate upon them. — L ayman v. 
Go wan (1841 ), 10 L. J. C. P. 95 : 5 Jur. 7. 

>. No. 1958, post . 
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m. Necessity for proof .] — The ct. wil : 
not set. aside an award, on the ground of 
partiality of an umpire, without very 
cogent evidence of it ; strong suspicion 
is not enough . — Be Bailk y & Hart 
(1883), 9 V. L. R. 311.— AUS. 

n. .] — Where it does not ap- 

pear that an arbitrator Is in a position 
with regard to the parties or the matter 
in dispute that might cast suspicion on 
his impartiality there must be proof of 
actual partiality or dishonesty to justify 
sotting aside the award. — D obkrkr v. 
Mbgaw (1903), 34 S. C. R. 125. — CAN. 

o. Onus of proof.] — Where one of 
the parties seeks to sot aside an award 
on the ground that the tliird arbitrator 
was not duly appointed the onus of estab- 
lishing the grounds relied on is on appet. 
— Kedy v. Davison (1901), 34 N. S. 
L. R. 233.— CAN. 

p. .] — It lies upon the party 

objecting to an award to show that arbi- 
trators have exceeded their authority, if 
that be the ground of objection. — 
M’Cabe v . Grey (1849), 13 I. L. R. 343. 
— IR. 


q. What must he established .] — In a 
suit to set aside three points must be 
made good by pltfs. : (1) Uiat the award 
is void or voidable ; (2) that pltfs. have 
a reasonable apprehension that such 
instrument, if left outstanding, may 
cause them serious injury ; (3) that the 
ct. ought, in the circumstances, in the 
exercise of its discretion, to adjudge the 
award void or voidable & order it to be 
delivered up & cancelled. — V ullev 
Mahomed v. Dattubhoy Hassam 
(1900), 1. L. R. 25 Bom. 10— IND. 

1915 i. Sufficiency of affidavit .] — Facts 
relied on to set aside an award must 
be distinctly sworn to, & if deniod 
the denial is conclusive. — Slack v. 
MoKathroN (1845), 3 U. C. R. 184. — 
CAN. 

1915 ii. .] — A charge of corruption 

& partiality against an arbitrator must 
bo sustained by specific, not by general, 
affidavits. — B iter v. Gamble (1854), 4 
Gr. 626.— CAN. 

1915 iii. That award made in 

time.] — Where the time for making an 
award expired on Sept. 1, & the affidavit 
of execution of the award was sworn on 
Aug. 7 : — Held : it was sufficient, without 
stating on what day the award was 


executed. — McPherson r. Walker 
(1851), 1 P. It. 30— CAN. 

1917 i. Award exhibited .] — The 

objections taken to the award was that 
j having been made ex p. it was void, & it 
was urged that it might, therefore, be set 
■ aside without producing it : — Held : 
j otherwise. — Be Johnson & Montreal 
i & Citv of Ottawa Ry. Co. (1877), 40 
| U. C. R. 359.— CAN 

1919 i, Must show that there were 

other matters.] — In order to impeach an 
award of arbitrators which determines 
certain specific matters, on the ground 
that it does not dispose of all the ques- 
tions to bo disposed of under a general 
submission of matters in dispute, it must 
be shown affirmatively that thero were 
matters in dispute other than those dis- 
posed of. — Morrow v. Lindsay (1907), 
7 W. L. R. 48.— CAN. 

1920 i. Affidavit by arbitrator — Dissent* 
ing arbitrator.] — On a motion to set asido 
an award made by two of the tliroe arbi- 
trators, the third arbitrator dissenting, 
the evidence of the dissenting arbitra- 
tor as to the basis on which the valua- 
tion of the assets & liabilities was made 
is properly admissible. — lie Southamp- 
ton & Sauoeen (1906), 12 O. L. R. 214 ; 
7 O. W. R. 334.— CAN. 
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Seri . 16. — Setting aside aivard: Sab-secl . 4, D . 

t U F. /for/. 17 : Subvert. 1.] 

1919. Must show that there were other 

matters — Attempt to set aside award lor lack ol 
finality.] — A cause was referred to an arbitrator, A 
subsequently by a memorandum all matters in 
difference also ; the award disposed of the cause, 
but did not recite the memorandum, or show that 
there were any other matters in difference. On 
motion to set aside the award for not being final : — 
Held : the affidavit must show that there were 
other matters in difference. — B ennett v. Brighton 
Corpn. (1868), 17 L. T. 509 ; 16 W. B. 361. 

1920. Affidavit by arbitrator — Barrister.] — The ct. 
will not. direct a barrister to make an affidavit re- 
specting anything which has been done by him as 
an arbitrator, but the ct. will give him the option 
either to state to the ct.^any matters he may think 
proper, or to make an affidavit. — M ansfield v. 
Partington (1824), 2 L. J. O. 8. K. B. 153. 

1921. .] — Upon a motion to set aside an 

award, or to refer it back to the arbitrator, the ct. 
will receive evidence by affidavit, including evidence 
of the arbitrator. — M ills v. Bowyers’ Society, 
Bowyers’ Society v. Mills (1856), 3 K. A J. 66 ; 
69 E. B. 1024. 

Annotations : — Consd. He Whit elcy & Roberts, 11891 J 1 Oh. 

558. Mentd. A it ken's Arbitration (1857), 3 Jur. N. S. 

1296 ; Clayton r. Westminster Rrymbo Coal & Coke Co. 

(1864), 11 L. T. 3(5(1: tie Walton Shore Road, Essex, & 

He Warner r. Powell (180(5), 15 W. U- 303 ; Flynn r. 

Robertson (18(59), It. R. 4 O. P. 321 ; Dinn v. Rlako (1875), 

L. R. 10 C. P. 388 : He Ke ghley, Muxsted & Durant, [1893] 

1 Q. R. 405, C. A. 

1922. .] — On a motion to set aside an award 

the arbitrator’s evidence is admissible to impeach 
the award on the ground of fraud or of mistake, 
either as to the subject-matter of the reference, or as 
to some legal principle which goes directly to the 
basis on which the award is founded . — Re Dare 
Valley Ryl Co. (1868), L. B. 6 Eq. 429 ; sub now. 
Re Buys A Bicjiards A Dare Valley By. Co., 37 
L. J. Ch. 719. 

Annotations : — Apld. Buccleuch t\ Metropolitan Board of 

Works (1870), L. R. 5 Exch. 221. Expld. Grafham v. 

Turnbull (1875), 44 L. J. Ch. 538. Reid. Buccleuch v. 

Metropolitan Board of Works (1872). L. R. 5 H. L. 418, 

H. L. Mentd. Dinn r. Bluke (1875), L. K. 10 C. P. 

Sec, also. Nos. 1698 — 1701, ante. 

1923. Admission by arbitrator out ol Court. j~ Evi- 
dence of an admission out of ct. by an arbitrator 
that he made his award improperly is not admis- 
sible in support of an application to set aside the 
award . — Re Win tele y A Roberts, [1891] 1 Ch. 
558 ; 60 L. J. Ch. 149 ; 64 L. T. 81 ; 39 W. B. 248 ; 
7 T. L. B. 172. 

Annotation : — Mentd. London v. Keen, I191C] 1 K. B. 994. 

1924. Written statement of grounds not part of 
award.] — For the purpose of setting aside an award, 
on the ground that the arbitrator has mistaken the 
law, the ct. will not look at a written statement of 
the grounds of his decision delivered by him to the 
parties, A of the same date with the award, unless 
it be made out that the arbitrator intended the 
reasons to form part of his award. — li. v. South- 
western By. Co. (1852), 20 L. T. O. S. 110. 

1925. Letters from arbitrator no part of award.] — 
An action for use A occupation having been referred 
to the master, under C. L. P. Act, 1854, s. 3, the 
master certified that there was nothing due from 


deft, to pltfs., A on the same day wrote a letter to 
deft.’ s attorney, which he showed to pltfs.* attorney, 
A in which, “ in order to carry out the friendly spirit 
of arrangement which appeared to exist between 
the parties,” he gave his opinion on several ques- 
tions raised upon an agreement between deft. <fc 
some third parties “ as founded upon the evidence 
given in the cause referred,” A in order “ to assist 
the parties, A to prevent the necessity for future 
litigation.” On motion to set aside the certificate, 
on the ground that it appeared from the arbitrator’s 
letter that he was mistaken in the law : — Held : 
whether he were mistaken or not, the letter formed 
no pail/ of the award, A could not be looked at by 
the ct. — H olgate (Holdgate) v. Ktllick (1861), 7 
H. A N. 418 ; 31 L. J. Ex. 7 ; 5 L. T. 358 ; 10 
W. B. 19 ; 158 E. R. 536. 

1926. Effect of delay in filing affidavit.] —Where, 
on a motion to set aside an award, the affidavit of 
the arbitrator was not filed within the time limited 
by the ct., they refused to allow 7 its being read. — 
Cleesby v. Peese (1824), 8 Moore, C. P. 524. 

1927. Pleadings should be referred to.] — The 
ct., in considering the sufficiency of an award, 
will look at the pleadings in the cause referred. 
Scmble ; they ought to be brought before the ct. 
by the party moving to set aside the award. — Allen 
v. Lowe, Lowe v . Allen (1843), 4 Q. B. 66 ; 3 
Dal. A Dav. 395 ; 12 L. J. Q. B. 115 ; 7 Jur. 416 ; 
114 E. B. 822. 

1928. Arbitrator’s notes.] — On a motion to set 
aside an award t he ct. will not look at the notes of 
the arbitrator. — Doe d. JIaxby v. Preston (1846), 
3 Dow r . A L. 768 ; 1 New 7 Pract. Cas. 464 ; 1 8aund. 
A C. 77 ; 7 L. T. O. 8. 117. 

1929. Original submission.] — The original agree- 
ment of reference may be looked at on a motion to 
set aside an award, though the rule nisi be not 
di'awn up on reading it, for the rule nisi is drawn 
up on reading the rule making the agreement of 
reference a rule of ct., A the agreement of reference 
is in law 7 part of t he rule embodying it . — Oswald v. 
Grey (Earl) (1855), 24 L. J. Q. B. 69. 

1930. Inspection of documents referred to in affi- 
davit.} — Notice of motion to set aside an aw ard on 
the ground of misconduct of an arbitrator having 
been given, an affidavit w r as sw T orn by the arbitrator 
for the purpose of being used by the party in w r hose 
favour the aw r ard w 7 as made at the hearing of the 
motion. This affidavit referred to certain letters 
which had passed between that party’s solr. A the 
arbitrator. The affidavit was not filed, but a copy 
of it had been furnished to the opposite party : — 
Held : the letters w 7 ere documents referred to in an 
affidavit within B. S. C., Ord. 31, r. 15, A a judge 
had jurisdiction to make an order for inspection of 
them under r. 18 of the order. — Re Fenner A Lord, 
[1897] 1 Q. B. 667 ; 66 L. J. Q. B. 198 ; 76 L. T. 
376; 45 W. B. 486, 0. A. 

1931. Further affidavits admitted.] — A rule was 
obtained to set aside an award made in favour of 
pltf., on the ground that it decided matters not in- 
cluded in the order of reference. In opposition to 
this rule affidavits were made that the arbitrator 
decided those matters at the request of deft. Deft, 
asking leave to adduce affidavits to contradict this, 
the ct., while declining to lay dow 7 n any rule of prac- 
tice, granted the application, at the same time 
giving pltf. leave to answ r er the affidavits proposed 
to be made. — Pritchard v. Leecii (1856), 2 Jur. 
N. 8. 475. 


1928 i. Arbitrator's notes .] — A decree- 
arbitral, ex fade unobjectionable, cannot 
be reduced as vltra vires by reference to 
the arbitrator’s notes of opinion. — Pol- 
lock v. Kino (1828), 3 Fac. Coll. 1033. 
• — SCOT. 

1928 ii. 


petent & contrary to the general rule to 
look into the referee’s notes. — Mac- 
kenzie v. Girvan (1840), 3 Dunl. (Ct. of 
Sess.) 318. — SCOT. 

r. Objections dehors award .] — Rociie 
V. R. (1845), 8 I. Eq. R. 638.— IR. 


s. Paal evidence. ] — A report of 
arbitrators cannot be attacked by 
parol testimony, when it is of itself 
otherwise conclusive. — Joseph v. Oh- 
tkll (1856), 1 L. C. J. 265 ; 11 L. C. R. 
499.— CAN. 


-.] — Held : it was incom* 
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1932. Failure to send copy of affidavit.] — A notice 
of motion to set aside an award, which would expire 
on the last day of the sittings next after such award, 
was served without any copy of the affidavit in sup- 
port of the application : — Held ; though the ct. 
might not have power to enlarge the time for making 
the application under B. 8. C. Ord. 04, r. 7, there 
was power under Ord. 70, r. 1, to hear the applica- 
tion, although the time had expired, if the ct. 
deemed fit. — Re Wiggeston Hospital & Stephen- 
son (1885), 54 L. J. Q. B. 248. 

Annotation : — Expld. & Distd. Petty i\ Daniel (1886), 56 

L. J. Ch. 192. 

E . Cost#, 

1933. Whether applicant entitled to.] — Pltf. is 
not entitled to the costs of an unsuccessful motion 
to set aside an award, although the improper con- 
struction which deft, had put on the award induced 
the application. — Hocken v. Grenfell (1887), 4 
Bing. N. 0. 103 ; 6 Dowl. 250 ; 3 Hodg. 250 ; 5 
Scott, 391 ; 132 E. B. 728. 

Who liable for — Arbitrator acting under Agri- 
cultural Holdings Act, 1908 (c. 28).]-- See Agricul- 
ture, p. 47, ante . 

1934. Where rule refused but case remitted back.] 

— A rule to set aside an award upon the ground that 
the arbitrator had improperly rejected evidence was 
discharged as to that- ground, but the award was re- 
ferred back to the arbitrator to state what portion 
of the sum awarded by him was awarded in respect 
of the action A what portion, if any, in respect of the 
oilier matters in difference. The arbitrator certi- 
fied that there were before him no matters in dif- 
ference but the action -II eld : pltf. was entitled 
to the costs of the rule. — G oddard v. Smith (1849), 
13 L. T. O. S. 159. 

F. Appeal, 

1935. County court order of reference — Court of 
Appeal.] — A suit- in a count y ct. having been referred 
by the judge thereof to an arbitrator, under County 
Cts. Act-, 1840 (c. 95), s. 77, A t he arbitrator’s award 
having been entered up as the judgment, an appli- 
cation was made to t he judge to set aside the award, 
on the ground that the arbitrator had exceeded his 
jurisdiction by taking into consideration matters 
not referred to him. Tin* judge having refused the 


application : — Held : the Ct. of Appeal had no 
jurisdiction, under Count y Cts. Act, 1850 (c. 01), 
s. 14, to entertain an application on appeal from the 
judge to set aside the award. — Mayer v. Farmer 
(1878), 3 Ex. D. 235 ; 47 L. J. Q. B. 700 ; 26 W. B. 
760. 

1936. Appeal analogous to application for new 

trial.]— -An appeal from a refusal to set aside an 
award is analogous to an application for a new trial, 
& should be set down in the list of interlocutory 
appeals. — Re Delagoa Bay By. Co. & Tancred 
(1889), 01 L. T. 343 ; 37 W. B. 578, C. A. 

1937. Extension of time for appealing.] — A mis- 
take by counsel, as to the terms of a rule limiting the 
time in which an appeal could be brought to the Ct. 
of Appeal against a decision of the .Divisional Ct. 
setting aside an award : — Held : not to constitute a 
special circumstance which would justify the Ct. of 
Appeal in granting an extension of time for appeal- 
ing. — Re Coles & Bavenshear, [1907] 1 K. B. 1 ; 
70 L. J. K. B. 27 ; 95 L. T. 750 ; 23 T. L. B. 32 ; 51 
Sol. Jo. 45, C. A. 

Annotations : — Consd. & Distd. Baker i\ Faber, [1908] W. N. 

9. C. A.; The Charlotte, [19081 P. 206, 0. A. Distd. 

Bumbold v. L. C. O. & Scott, (1909). 100 L. T. 250, C. A. 

Reid. Nicholson v. Piper (1907), 21 T. L. It. 10, C. A. 


Sect. 17.— REMITTING AWARD. 

See Arbitration Act, 1889, s. 10 (1). 

Sub-sect. 1 . — J uiusdiction. 

1938. Apart from statute — No power without con- 
sent.] — An arbitrator made his award in pltf.’s 
favour, but, in calculating t he sum claimed to be 
due, made a mistake in the amount of the sum 
which pltf. was supposed to he entitled to recover : 
- - Held : the ct. had no authority after the arbitra- 
tor had made his award to refer the award back 
without the consent of the parties. — Ex p, Cuer- 
ton (1820), 7 Dow. By. K. B. 774. 

1939. Power to remit second time.] — Where 

an order of reference has a clause empowering the 
ct., if the award be disputed, to remit the matters 
for the reconsideration of the arbitrator A the case 


PART IV. SECT. 16, SUB-SECT. 4.— E. 

t. Discretion of court. I -Arbn. Act, 
1897, k. 42, gives a. discretion to the ct. 
in Netting 1 aside an award to deal wit li the 
costs. — Kennedy v. Beal (1898), 29 
O. K. 599.— CAN. 

u. Ajijtlicat ion (/ranted without 

costs.] — When the ground on which an 
award was set- aside was not raised by 
the notice of motion to set aside, the 
application was granted without, costs. — 
Jtc Husbands & Husbands (1881), 10 
V. L. It. 208. — AUS. 

v. Who liable for — Arbitrator.] — An 
award was set aside oil the ground that 
tlic referee had not heard the purties & 
had conferred with each of them sepa- 
rately. Tlic referee was a party to the 
action to have the award set usido : — 
Held : no costs should be allowed to or 
against the referee because, although he 
acted injudiciously, he had tried to deal 
•fairly. — W ilkerson i\ MoGugan (1912), 
20 \V. L. R. 651 ; 2 W. W. R. 121 ; 2 
D. L. R. 11— CAN. 

PART IV. SECT. 16, SUB-SECT. 4.— F. 

w. Practice ( 'ourt. | — No appeal lies 
from the decision of the judge in Prac- 
tice Ct. on an application to set aside an 
award. — Brown v. Ovkrholt (1856), 
14 U. C. R. 64.— CAN. 

x. Court of Appeal. J — An ap- 
peal lies from a judgment of the Prac« 
tice Ct. to the Ct. of Appeal on a rule to 


set aside an award.- Carrol v. Strat- 
ford (1876), 7 P. R 11.— CAN. 

_ Riyht to appeal reserved bv cub- j 
mission. Y — The question of infringe- 
ment of a patent- was referred to arbn.. 
& the order of reference gave tho same 
right of appeal from the findings as from 
a judgment of the ct. in a case tried by 
a judge alone : — Held : on a review of 
the findings in the award, the same 
principles were applicable as on an 
appeal from the Supreme Ct. to the Ct. 
of Appeal.— Wade & Others (No. 2), 
(1909), 29 N. Z. L. R. 577.— N.Z. 

z. What objections can he raised.] — 
In Nova Scotia, where the rule nisi to 
set, aside specifies objections, <Sr no new 
grounds arc added by amendment in the 
ct. below, no other ground of objection 
to the uward can be raised on appeal. — 
Oakes v. Halifax (City) (1879), 4 
8. C. R. 610.— CAN. 

a. Append not “ proceeding for same 
cause.”] — Caughell v. Brower (1897), 
17 P. It. 438.— CAN. 

PART IV. SECT. 17, SUB-SECT. 1. 

b. Under 3rd R, S. (c. 140), s. 11 — 
5th R. S. (c. 115), s. 11 — Extends to volun- 
tary submission .) — The power of the et. 
or judge under the above enuctments 
to remit back extends to references by 
consent of parties aR well as to com- 
pulsory references. — Annis v. Cook 
(1866), 2 Old. 163.— CAN. 


/■ 

c. Under Common Law Procedure 
Act, 1854, s. S.i — As a general proposi- 
tion, on a motion to vary or set aside an 
award, the et. may, under C, L. P. Act, 
1854, s. 8, refer the matters submitted 
back to the arbitrators whoso original 
powers will thereupon be revived . — Re 
Joseph (1884), 1 11. U. K. Pt. 11, 38. — 
CAN. 

d. Under Common Law Procedure 
Act , 1856 — Court of Chancery.] — The Ct. 
of Ch. has jurisdiction under tho above 
Act to remit an award to the arbitrator. 
— Wright r. Griffin (1874), I. R. 8 Eq. 
560— IR. 

e. Arbitration Act , Ontario.] — An 
award may be remitted for reconsidera- 
tion under the above Act, though the 
result of the reconsideration may bo to 
have the award virtually set- aside by a 
different, or even contrary, decision of 
the arbitrators. — Green v. Citizens* 
Insurance Co. (1890), 18 S. O. R. 338. — 
CAN. 

f. Consolidated Rule 652 — Part of 
case. ] — By the above rule tho ct. may 
remit the case referred or any part back 
for further consideration. — Kennedy v> 
Beal (1898), 29 O. U. 599. — CAN. 

g. Under British Columbia Railway 
Act.] — There is no jurisdiction to remit 
an award in an arbn. held under the 
above Act. — Re Canadian Northern 
Pacifio By. Co. & Finch (1914), 20 
B. C. K. 87— CAN. 


J. — VOL. II. 


O O 
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Sect 17 , — Remitting award : Sub-sects. I<fc2.j 

is so remitted : — Qu. : whether the ct. may remit 
the case for reconsideration a second time. — 
Nickalls v. Warren (1844), 6 Q. B. 615 ; 2 Dow. 
Sc L. 540 ; 14 L. J. Q. B. 75 ; 9 Jur. 10 ; 115 E. R. 
231. 

Annotation :■ Consd. Huntley v. Binbrooke (1853), 1 E. & 
787. 

1940. — Power to remit on single point.] — Where 
an order of reference provides that if either party 
should dispute the award or any part thereof, or on 
motion to the ct. to set same aside, or any part 
thereof, the ct. should have power to refer the same 
or any part thereof to the arbitrator, a motion to 
refer back the aw ard to the arbitrator, on one point, 
or to set same aside, is a sufficient disputation to 
enable the ct. under the power contained in the 
order of reference, to refer the award back to the 
arbitrator on the single point. — Wright v. Nor- 
wich Guardians (1847), 8 L. T. O. 8. 892. 

1941. Under Common Law Procedure Act, 1854, 
s. 8 — Extends to voluntary submissions.] — Held : the 
above sect., giving the ct. or a judge power to remit 
matters referred to the reconsideration of the arbi- 
trator, applied to references authorised bv a sub- 
mission containing a clause that it might- be made 
a rule of ct., & not expressly excluding such power, 
Sc the sect, was not confined to compulsory 
references ordered under the powers of the Act. — 
Re Morris & Morris (1856), 6 E. <fc B. 383 ; 25 
L. J. Q. B. 261 ; 27 L. T. O. S. 103 ; 2 Jur. N. S. 
542 ; 4 W. R. 549 ; 119 E. R. 908. 

Annotations : — A] aid. Re Rouse & Meier (1871), L. R. 6 C. P. 
212. Mentd. Hodgkinson v. Fornie (1857), 3 C. 13. N. S. 
189 ; Beaufort v. Swansea Harbour Trustees (1860), 8 
C. B. N. S. 46. 

1942. Court of Chancery.] — Held: (l) the 
C-t. of Ch. had the same jurisdiction over arbitrators 
A awards under the above Act as the cts. of com- 
mon law ; (2) where an award was in part reason- 
able & conclusive, but in another part imperfect & 
deficient, that ct. would, on the application of any 
of the parties in difference, remit it back to the 
arbitrators to reconsider & amend . — lie Aitken’s 
Arbitration (1857), 3 Jur. N. 8. 1296 ; 6 W. R. 
145. 

Annotation : — Apld. Re Warner & Powell (1866), L. R. 3 Eq. 
261. 

1943. Only where could have remitted If re- 
mitting clause.] — Held : the above sect, empowered 
the ct. to remit the matters referred to the recon- 
sideration of the arbitrator only in cases where, 
before that Act, the ct. might have remitted them 
if the submission had contained a clause empower- 
ing the ct. to do so. — Hodgkinson v. Fernie (1857 ), 
3 C. B. N. S. 189 ; 27 L. J. 0. P. 06 ; 6 W. R. 181 ; 
HOE. It. 712. 

Annotations : — Distd. Beckett v. Mid. Ry. Co. (1866), Har. 
& Ruth. 189. Apld. Dinn v. Blake (1875), L. R. 10 C. P. 
388 \ Landauer v. Assor, [1905] 2 K. B. 184. Distd. 
British Westinghouse Electric & Manufacturing Co. v. 
Underground Electric Ry. Co. of London, [1912] 3 K. 13. 
128, C. A. Mentd. Hogg v. Burgess (1858), 4 Jur. N. 8. 
668 ; London Dock Co. v. Shadwoll Parish (1862), 1 New 
Rep. 91 ; May v . Mills (1914), 30 T. L. R. 287. 

1944. Only where power to set aside award.] 

— Upon compulsory references to arbn. under the 
above sect. : — Held : there w T as no power to remit 


an award to the arbitrator, where there would not 
be power to set aside the award, Sc there was no such 
power, except in cases of misconduct, or of error on 
the face of an award. — Hogge (Hogg) v . Burgess 
(1858), 3 H. & N. 293 ; 27 L. J. Ex. 318 ; 31 L. T. 
O. 8. 119 ; 4 Jur. N. S. 668 ; 6 W. R. 504 ; 157 
E. R. 482. 

Annotations : — Apld. Baggalay v. Borthwlck (1861), 10 

C. B. N. S. 61 ; Holloway r. Francis (1861), 9 C. B. N. S. 

559. Distd. Holgate v. Killick (1861), 7 H. & N. 418. 

1945. -.] — A reference under the above 
Act confers upon the master the same powers Sc 
imposes upon the parties the same liabilities as in 
the case of a reference under an ordinary submis- 
sion or rule or order ; & the ct. will not remit the 
matter to the master for reconsideration, except 
where there is ground for setting aside his certifi- 
cate, nor will they, where the master has declined 
to state a case for the opinion of the ct. under s. 5, 
remit the matter to him, in order to give one of the 
parties an opportunity of applying to the ct. to 
direct a case to be stated under s. 4. — Baggalay v. 
Bortrwick (1861), 10 O. B. N. S. 61 ; 142 E. R. 
372 ; sub norm . Baguley (Baguelly) v . Mark- 
wick (Marthwick), 30 L. J. C. P. 342 ; 4 L. T. 
245 ; 9 W. R. 537. 

Annotation : — Refd. Gibbon v. Parker (1860), 5 L. T. 584. 

1946. -.] — An action was referred by 
judge’s order under the above Act to one of the 
masters of the ct., who was to be at liberty to state 
any point of law, desired by cither party, for the 
opinion of the ct. The master, after hearing both 
parties gave his certificate in favour of pltf., & de- 
clined to submit to the ct. for its opinion a point of 
law which was taken by deft, on the hearing. Deft, 
having moved to set aside the certificate, on the 
grounds of the master’s refusal to state the point of 
law as requested by deft., Sc that the master had 
decided in favour of pltf.’s claim upon an erroneous 
construct ion of the terms of a certain deed on which 
pltf.’s claim was founded : — Held : (1) the clause in 
the order of reference giving liberty to the master to 
state a case was not compulsory, Sc the matter hav- 
ing been fully discussed before the arbitrator, the 
ct. would not- set aside the certificate or remit the 
case back to the arbitrator ; (2) there was no dif- 
ference in this respect between compulsory re- 
ferences under the Act Sz voluntary arbns. by con- 
sent of parties. — Gibbon v. Parker (1862), 5* L. T. 
584. 

1947. Under Act of 1889, s. 10 — Although arbi- 
trator functus officio.] — The ct. has power under 
the above sect, to remit the matters referred to the 
reconsideration of the arbitrator, even although the 
arbitrator be functus officio . — Re Stringer Sc Riley 
Brothers, [iOOl] 1 K. B. 105 ; 70 L. J. Q. B. 19 ; 
49 W. R. 1 1 1 ; 45 Sol. Jo. 40, D. C. 


Sub-sect. 2. — Grounds for Remitting Award. 

1948. Fresh evidence.] — After an award made in 
favour of B. against W., on a submission to reference 
between them, which contained a clause empowering 
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h. Ground which would have justified 
setting aside .] — An award will only be 
referred back on the grounds that would 
formerly have justified It being set aside. 
— Latta v. Wallbridoe (1861), 7 U. C. 
U J. 207.— CAN. 

k. Not grounds for new trial .] — 
Matters will not be referred back upon 
the same grounds, as to the discovery of 


new evidence, etc., as would support an 
application for a new trial. — McClain 
v. Maitland (1858), 2 P. R. 279. — 

CAN. 

1948 i. Fresh evidence .] — The ct. re- 
fused either to set aside or refer back for 
the discovery of new evidence. — Latta 
v. Wallbridoe (1861), 7 U. C. L. J. 207. 
—CAN. 

1948 ii. -.] — The ct. is justified in 


remitting an award, if now evidence is 
discovered which could not have been 
discovered before the award was made. 
— Green v. Citizens’ Insurance Co. 
(1890), 18 S. C. R. 338.— CAN. 

1948 iii. Discoverable before 

award .] — The ct. may remit an award, 
oil the ground that matorial evidence 
has been discovered sinoe the award, 
although such evidence might, by the 
use of due diligence, have been dis- 
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the ct. to remit the matters to the reconsideration of 
the arbitrators, W. moved to send back the award 
to the arbitrators, on the ground that since the 
award he had discovered a letter in the handwriting 
of B., which contained material evidence in his 
favour. The arbitrators deposed that had such a 
letter in the handwriting of B. been produced at the 
reference their decision would have been materially 
affected. B., in answer, swore that the letter was 
not in his handwriting, but was an absolute forgery. 
The ct. remitted the case to the arbitrators for them 
to say if the letter were in B.’s handwriting, &, if 
they found that it was, then for them to reconsider 
the matters in difference . — Re Burnand & Wain- 
wright (1850), 1 L. M. & P. 455 ; 19 L. J. Q. B. 423. 

Annotations : — Distd. Caswell v. Grovatt (1861), 10 W. R. 91. 

Apprvd. lie Keighley, Maxstod & Durant, [1893] 1 Q. B. 


405, 0. A. Folld. Sprague v. Allen (1899), 15 T. L. E. 150. 
Redd. Hodgklnson v. Feraie (1857), 6 W. K. 181. 

1949. .] — Under the Act of 1889, s. 10, the ct. 

or a judge has power to remit an award to the arbi- 
trator for reconsideration, where it appears that 
since the making of the award material evidence 
has been discovered which might have affected the 
arbitrator’s decision. — Re Keighley, Maxsted & 
Co. & Durant & Co., [1893] 1 Q. B. 405 ; 62 
L. J. Q. B. 105 ; 41 W. R. 437 ; 9 T. L. R. 107 ; 
37 Sol. Jo. 99 ; 7 Asp. M. L. C. 268 ; 4 R. 136, C. A.; 
sub nom. Re Maxted, Keighley & Co. & Bryan 
Durant & Co., 68 L. T. 61. 

Annotations : — Apld. Re Palmer & Hosken [18981, 1 Q. B. 
131, C. A. ; Re Montgomery. Jones Sc Liebenthal (1898), 
78 L. T. 406, C. A. Folld. Re Baxters & Mid. Ry. Co. 
(1906), 95 L. T. 20, C. A. Reid. Re Enooli Sc Zaretzk y, 
Bock, [1910] 1 K. B. 327. C. A. 


covered before. — Re Bennett Brothers 
U910], V. L. R. 51. — A US. 

1948 iv. What must he shown. ] — 

Held : no case was made out for re- 
mitting the action to the arbitrator on 
the ground of the discovery of fresh 
evidence, it not being shown that the 
evidence could not have been obtained 
by reasonable diligence. — Lkmay v. 
McRae (1888), 16 O. R. 307. — CAN. 

l. Fraud or fraudulent concealment.] 
— A ct. is justified in remitting an award, 
if fraud or fraudulent concealment on the 
part of the persons in whose favour it is 
made is established. — Green v. Citi- 
zens’ Insurance Co. (1890), 18 8. C. It. 
338.— CAN. 

m. .] — A claim for compensa- 

tion was referred under Act VI. of 1882. 
Thereafter appets. alleged that at the 
arbn. proceedings resp. fraudulently 
concealed certain facts, & appets. 
prayed for an order referring the 
matter back to the arbitrator to take 
further evidence : — Held : it was not 
clear that a fraud had been committed 
wliich would justify an interference with 
a judgment of the ct. — C ape Town 
Town Council v. Finn (1906), 23 8. C. 
213 : 16 C. T. R. 309.— S. AF. 

n. Under Act VIII. of 1859, 8. 323 — 
Grounds for remitting.] — The above Act 
authorises a ct., which refers a case to 
arbitrators, to remand it to them for re- 
consideration when their award contains 
mistakes, omissions, or defects which 
cannot be amended by the ct. under 
s. 322. — Mohun Kishkn v. Bhoobun 
&HYAM (1867), 7 W. li. 406. — IND. - 

o. Under Arbitration Act, 1897 
(c. 02), s . 11 — Grounds for remitting .] — 
The only eases in which the ct. will remit 
matters referred to an arbitrator for re- 
consideration under the above Act are : 
— (1) where the award is bad on the face 
of it ; (2) where there has been miscon- 
duct on the part of the arbitrators ; (3) 
where there lias been an admitted mis- 
take, Sc the arbitrator himself asks that 
tlie matter may be remitted ; & (4) 
where additional ovidenoe has been dis- 
covered after the making of the award. — 
Re Grand Trunk Ry. Co. & Petrie 
(1901), 21 C. L. T. 529 ; 2 O. L. R. 284.— 
CAN. 

p. .] — He Crawford & 

Allen (1903), 5 Tecr. L. R. 393. — CAN. 

q. Under Arbitration Act, 1890 — 
Grounds for remitting.] — The power given 
by the above Act to refer back will not 
be exercised upon principles different 
from those previously regulating discre- 
tion in such matters. Motion to set 
aside or refer back an award, on the 
ground that one of the arbitrators had 
executed it under a mistake as to its 
effect, refused. — Re Jardine & Mullins 
(1896), 14 N. Z. L. R. 725 — N.Z. 

r. Failure of party to attend through 
misapprehension.] — where on applica- 
tion for an attachment it appeared that 
deft, had not attended the arbn. through 
some misapprehension, the matters were 


referred back. — B lekoher v. Loyall 
(1856), 2 P. It. 14.— CAN. 

s. Arbitrator failing to decide all 
matters. ] — Cross rules had been obtained 
for an attachment for non-performance 
& to set aside. It was uncertain 
whether certain questions had been de- 
cided, Sc the ct. under C. L. P. Act, 1856, 
s. 88, referred back the matters in dis- 
pute. discharging the rule for attach- 
ment; without costs. — Re Smith v. Ran* 
ney (1859), 2 P. R. 82.— CAN. 

t. . I — Where arbitrators did 

not decide certain matters specifically 
referred to them, the award was not set 
aside but was remitted back under Arbn. 
Act, 1 892, s. 9. — Re Amos Sc Amos (1893), 
14 N. S. W. L. R. 295.— AUS. 

u. Arbitrator failing to determine 
finally amount.] — The ct. sent back an 
award, in order to ascertain the amount 
to be paid by pltf. for wharfage, etc. 
ordered to be paid by him.' — Saiil v. 
Macdonnell (1886), 7 N. S. W. L. R. 
385.— AUS. 

v. Arbitrator failing to decide dis- 
pute.] — Held : as the umpire had failed 
to draw the inference of fact necessary to 
decide the matter in dispute, the case 
should be referred back to him with a 
direction as to the nature of the matter 
to be decided. — Likbf. v. Molloy (1906), 
4 O. L. R. 347 — AUS. 

w. Arbitrator acting in excess of 
authority. ] — When an arbitrator had 
exceeded his powers in directing a re- 
fund, the ct. referred the award back, 
loave being given to adduce new evi- 
dence. — Rc Hamilton Sc Hamilton 
Cataract (1908), 13 0. W. R. 121. — 
CAN. 

x. Arbitrator failing to comply with 
previous order.] — Held : an award should 
be remitted to the arbitrator for recon- 
sideration under R. 8. O. 1897 (c. 62), 
s. 1 1, he having failed to comply with the 
terms of a previous order. — Re Powell 
& Lake Superior 1*0 wer Oo. (1905), 5 
O. W. li. 49 ; 9 0. L. R. 236.— CAN. 

y. Lack of due consideration .] — 
Arbitrators made au award hastily, & one 
of them afterwards said that the award 
ought to have been for fifty times as 
much : — Held : in these circumstances 
it could not bo said that this arbitrator 
had fully considered the questions sub- 
mitted, Sc the matters were referred 
back. — Re Inoeraoll Sc Ellwood 
(1861), 3 I\ R. 162.— CAN. 

z. Misconduct.] — Where an award 
was sol aside on grounds of legal (as dis- 
tinguished from moral) misconduct of 
the arbitrator, & the indeflniteness of 
the award : — Held : the ct. could, under 
Arbn. Act (IX. of 1899), as. 13 Sc 14, 
remit the award to the arbitrator for re- 
consideration. — Re Crompton & Co., 
Ltd. Sc Mohan Lal (1913), I. L. R. 41 
Calc. 313.— IND. 

a. Irregularity.] — On a motion 

to sustain an award it was objected that 
parties had not been heard. This being 
admitted, the ct. remitted to the referee 


to give parties an opportunity of being 
heard before him. — -L yle v. Nelson 
(1844), 6 Dunl. (Ct. of 8ess.) 1103.— 

SCOT. 

b. .] — After an award re- 
mit to the referee to hear parties f urther 
refused, although the referee, on being 
examined, admitted that he was not 
Mmself acquainted with the praotice of 
merchants in a certain trade out of 
which one of the claims arose, & that, 
having previously expressed his willing- 
ness to receive evidence on that point, he 
ultimately decided without such ovi- 
denoe. — Low v. Banks (1836), 14 Sh. 
(Ct. of Sess. ) 869 — SCOT. 

c. .] — On a motion to the 

ct. to intorpone their authority to a 
judicial award the other party stated 
that lie had not been sufficiently heard, 
that, for some timo prior to the issue of 
the award, the arbiter had neither seen 
nor heard the parties, Sc that he had, in 
the interim , taken up new views, pre- 
judicial to the party objecting. Sc nad 
acted on them in the award, without 
making the parties previously aware of 
this or issuing any notes of his intended 
award. The ct. refused to intorpone 
their authority Sc remitted to the referee 
to hear the parties further. — B axter v. 
MACARTiiim (1836), 14 Sh. (Ct. of Sess.) 
549.— SCOT. 

d. .] — Arbitrators met. Sc 

two agreed upon an amount Sc told 
the third (who dissented) that they in- 
tended to award that amount, & after- 
wards, in the absence of the third, Sc 
without notice to him, they increased the 
award ; the objection being that the 
same two arbitrators took evidence 
secretly & without notice to the third, & 
during his absence, by going to sec a mill 
at the urgent request of deft. : — Held : 
there was sufficient ground to refer the 
case back. — H all v. Wilson (1858), 7 
C. V, 272.— CAN. 

e. .] — Where it appeared 

that certain of the arbitrators heard evi- 
dence In the absence of each other & of 
the witnesses, Sc that they took into con- 
sideration the financial ability of the 
owners as an element in their determina- 
tion : — Held : such conduct invalidated 
the award, but same should not be set 
aside but referred back for consideration 
under Arbn. Act, 1893, s. 10. — Re Try- 
THALL (1896), 5 B. C. R. 50.— CAN. 

f. .] — One of the parties to 

an arbn. was taken by surprise by the 
publication of an award. Sc deprived of a 
further hearing with regard to the con- 
struction of the contract in question Sc 
deprived of the opportunity to apply to 
have a special case stated on the ques- 
tion of law involved. The award was 
referred back. — Re Brookh Scanlon 
O’Brien Co. (1911), 17 W. L. R. 408.— 
CAN. 

g. Au'ard bad in part.] — An award 
bad lu part, as not expressing the inten- 
tion of the arbitrators, may be referred 
back to the arbitrators for further con- 
sideration. — Nevill v. Newfoundland 

\ (1900), 8 Nfld. L. R. 369.— NFLD. 

o o 2 
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Sect. 17. — Remitting^ 

. ct. has power to remit an award 

on the discovery of fresh evidence ; & where evi- 
dence, which would have affected the mind of the 
arbitrator, had been discovered* the award was 
ordered to be remitted. — Sprague v. Allen & 
Sons (1899), 15 T. L. R. 150. 

Sec also Nos. 1838, 1839, ante* 


Errors & omissions in recitals in award.] — See 

cases in Sect. 6, Sub-sect. 2, ante. 

Mistakes in award.] — See cases in Sect. 13, Sub- 
sects. 1 & 2, ante. 

Award outside submission.] — See cases in Sect. 8, 
Sub-sect. 2, ante. 

Lack of certainty & finality of award.] — See cases 
in Sect. 8, Sub-sect. 3, ante. 

Failure to find on various issues separately.] — See 

eases in Sect. 8, Sub-sect. 9, ante. 

Failure to adjudicate on all matters submitted.] — 

Sec cases in Sect. 8, Sub-sect. 8, ante. 

Misconduct during hearing.] See cases in 
Part 111. Sect. 2, ante. 

Failure to deal properly with costs.] — See cases 
in Sect. 20, post. 

Improperly or excessively charging fees.]- See 

cases in Part 11. Sect. 5, Sub-sect. 4, ante. 


1951. Arbitrator considering letters not submitted 
In evidence.] — Where a letter-book, containing 
copies of letters which had been adduced in evi- 
dence before an arbitrator, A marked by him as 
read, was, at the close of the case, left in his hands 
in order that he might, before making his award, 
refer to the copies so adduced, & he referred to a 
copy of a letter contained in the book which had 
not been marked as having been adduced in evi- 
dence, the ct. directed that the case should be re- 
ferred back to the arbitrator, in order that the 
party, against whom the letter complained of had 
been used, might have an opportunity of explaining 


its contents.-— D avenport v. Vickery (1861), 9 
W. R. 701. 

1952. Excessive charges.] — The ct. will not send 
back an award to the arbitrators merely because 
their charges for making the award are excessive 
& are calculated on a principle different from 
that which either of the parties believed they 
would adopt. — Baker v. Stevens (1866), 14 L. T. 
448. 

1953. Refusal to certify for costs.] — An action in- 
volving a question of right was referred to arbn. by 
an order of reference, which gave the arbitrator the 
same power as a judge at Nisi Prius under 3 & 4 
Viet. c. 24, s. 2, & provided that, in case of any 
defect, the cause might be referred back to him by 
the ct. Deft, pleaded thirteen pleas. The arbitra- 
tor found all the issue for pltf., with a farthing 
damages, but, being applied by him to certify for 
costs that the action was really brought to try a 
right, he refused. Upon motion to refer back the 
case to be amended: — Held: where parties, by 
their consent to the order of reference, placed the 
arbitrator in the situation of a judge at Nisi Prius , 
the ct. would not send the case back to him, unless 
they would, in similar circumstances, have directed 
a new trial for want of the certificate. — Berry v. 
Dunn (1843), 7 Jur. 703 

1954. Failure to deal with costs.] — It is no ground 
for sending back an award that the arbitrat or lias 
said nothing as to pltiVs costs, the plain inference 
being that he meant pltf. to pay his own costs. — 
Rose v. Hedfern (1801 ), 10 W. R. 91. 

1955. Failure to state case.] — Re Palmer & Co. A 
Hosken A Co., No. 1822, ante. 

1956. .] — References to the master under 

C. L. P. Act, 1854, stand upon the same footing 
with regard to applications to send them back for 
re- consideration as ordinary references, A the ct. 
will not send an award back to the master in order 
that he may state a case, which at the hearing he 
has declined to do. — Holloway v. Francis (1861), 
9 0. B. N. S. 559 ; 142 E. R. 219. 

Annotation : — Refd. Bargain y v. Borthwick (1801), 10 C. B. 

N. S. 01. 


Sub- sect. 


3. — Grounds for refusing to Remit 
Award. 


Unreasonable delay.] — See Nos. 1962 — 1966, post. 

1957. Where arbitrator would be entitled to return 
award as it stood.] — An award, which found 
generally for pltf., was good on the face of it, but it 
appeared by affidavit that pltf. had given no evi- 
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h. Breach of duty — Award set aside A 
— On a submission of a causa & all 
matters in difference therein, subject to 
such points of law as should properly 
arise, a question arose as to the sufll- 
cicney of certain evidence tendered ; the 
arbitrators decided that the evidence 
was sufficient, merely reporting what the 
legal objections were. Tiie ct. refused 
to refer the matter back to the arbitra- 
tors, but simply set aside their award & 
the verdict. — Ross v. Bkuce County 
(1871), 21 C. P. 548. — CAN. 

k. Previous awards remitted back]. — 
Arbitrators having made two previous 
awards, which had both been referred 
back to them, the ct. refused to refer 
the matter back to them, but ordered 
that it be remitted to the judge of the 
county ct. — Re Albemarle & Eastnor 
(1880), 46 U. C. R. 183.— CAN. 

1957 i. Where arbitrator would be 
entitled to return award as it stood .] — 
Kennedy v. Pigott (1889), 18 S. C. R. 

690.— CAN. 


l. Where award set aside.] — Where 
an award has been set aside on the 
ground of misconduct on the part of one 
of the arbitrators, there is no power to 
refer back the award. — W ood v. Gold 
(1894), 3 B. C. It. 281.— CAN. 

m. .] — Although an award was 

set aside, the matter was referred back 
to the same arbitrator, there being 
nothiugin his conduct justifying Ids re- 
moval. — Re Bkookh Hcanlon O’Brien 
C o. (1911), 17 W. L. It. 408— CAN. 

n. Matter outside submission ignored. I 
— An application to refer back an award 
in a case where a tenant had a lease & 
had erected buildings, there being no 
pro vision as to buildings crocted by the 
tenant, Sc where the arbitrators in 
arriving at the rent for a renewed term 
had fixed a '* ground rent ” without tak- 
ing the buildings into consideration, was 
dismissed with costs. — Re Allen & 
Nasmith (1900), 30 O. R. 335 ; 27 A. R. 
536.— CAN. 

o. Reception of doubtful evidence .] — 
Where arbitrators received & gave effect 


in their award to certain evidence, & 
gave a certificate to that effect. Sc that 
they were in doubt as to whether they 
should have received the evidence 
Held : an order to remit back should be 
refused. — Re Grand Trunk Ry. Co. & 
Petrie (J901), 21 C. L. T. 529 ; 2 O. L. 

R. 284.— CAN. 

p. Award, made rule of court.] — A 
fact was fraudulently concealed by resp., 
which materially affected the amount of 
the damages awarded him : — Held : had 
the award not been made a rule of ct. 
it would have been referred back. — 
Cate Town Town Council v. Finn 
(1906), 23 8. C. 213 ; 16 C. T. R. 309.— 

S. AF. 

q. Arbi* rotors not bound to state 
case.] — An award was in favour of pltfs., 
Sc one of the arbitrators certified that the 
contract was binding, & the engineer's 
certificate conclusive, & that the award 
had boon based on that assumption. 
Pltfs. moved to refer back the award 
with a direction that the contract did 
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dence on one of the issues, Sc deft, had established, 
by evidence, his special pleas, the arbitrator find- 
ing against him on these issues, on the ground that 
the pleas were bad in law. The ct. refused to remit 
back the award. 

If the award went back to the arbitrator, Sc it ap- 
peared he had not acted in a way inconsistent with 
the statements made by deft.’s counsel, he would 
say, “ I am satisfied with the award as it stands,” Sc 
then it must stand, Sc the parties must be satisfied 
with the result (per Cub.). — Peat v. Breen (1844), 
2 L. T. O. 8. 308, 307. 

1958. Matter not brought to attention of arbitra- 
tor.] — An application to remit back an award upon 
a reference of all matters in difference, upon the 
ground that the arbitrator had omitted to decide 
upon a cross- claim, was refused upon the ground 
that it did not appear upon the affidavits that the 
matter had been brought before the arbitrator. — 
Erskine Wallace (1803), 3 New Hep. 138 ; 12 
W. R. 134. 

Sec, also, No. 1918, ante, 

1959. No request to umpire for case.] — An agree- 
ment of reference, in an appeal against a poor-rate, 
contained a clause enabling the arbitrators, at the 
request/ of either party, to state a case, to be settled 
by the umpire, for the opinion of the ct. The arbi- 
trators having disagreed, the umpire made his um- 
pirage, Sc subsequently, at the request of applts., 
set out the principles upon which he had acted, 
with a view of enabling applts. to have the question 
discussed in ct. Upon a rule calling upon defls. to 
show cause why the umpirage should not be sent 
back to the umpire, in order that he might state the 
facts more fully, the ct. refused to interfere, as 
applts. had had the opportunity of getting a case 
stated, Sc, instead of doing so, had taken their 
chance of getting the umpirage made in their 
favour. — London Dock Co. v. Shad well Parish 
(18(52), l New Rep. 91; 32 L. J. Q. B. 30 ; 7 
L. T. 381 ; 27 J. P. 321 ; 11 W. R. 89. 


Sub-sect. 4. — The Application to Remit 

Award. 

1960. How made— On trial of counterclaim.] — Qu, : 

whether, upon a counterclaim in an action on an 
award, the judge who tries the action has any juris- 
diction to remit the award to tire arbitrator under 
the Act of 1889, s. 10. — Pedler v. Hardy (1902), 
1ST. L. R. 591. 

1961. By whom made — Party disputing validity but 
not seeking to set aside award.] — Where a submission 
provided that in the event of either party disputing 
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the validity of the award, Sc moving the ct. to set 
the same aside, the ct. should have power to remit 
the matters referred to the arbitrator, Sc deft, 
moved to remit the award to the arbitrator for 
amendment : — Held : the award might be remitted 
to the arbitrator in favour of deft., who disputed 
the validity of the award, without seeking to set it 
aside, & the clause in question was not confined to 
cases of applications to set aside the award as 
against the party disputing the validity of it. — 
Bradley v. Phelps (1851), 6 Exch. 897 ; 21 L. J. 
Ex. 310 ; 155 E. R. 810. 

1962. When made — Last day of next term — Act of 
1698, s. 2.] — A motion that an award should be re- 
ferred back to the same arbitrator to reconsider it, 
on the ground that he had not sufficient materials 
before him at that time, must be made before the 
last day of the next term after such award made, 
according to the above sect., although the arbitra- 
tor be not charged with corruption or undue means. 
— Zachary v . Shepherd (1788), 2 Term Rep. 781 ; 
100 E. R. 421. 

1963. Same time as application to set aside.] 

— When a cause was referred, with all matter's in 
difference, at Nisi Prius , Sc the order of reference 
empowered the Ct. of Queen’s Bench, in the event 
of any application being made on the subject of the 
award, to refer the matter back to the arbitrator for 
further consideration : — Held. : the application to 
refer back must be made within the same time as an 
application to set aside an award. — Doe d. Banks 
(Braggs) v. Holmes (1848), 12 Q. B. 951 ; 12 L. T. 
O. 8. 193; 116 E.R. 1126. 

1964. Refused after long delay.] — A rule to 

pay money pursuant to an award was discharged, 
on the ground of the award being bad. Three years 
afterwards pltf . applied to have the award sent back 
to the arbitrator for reconsideration, pursuant to a 
power in the submission . No explanation was given 
of the delay : — Held : the application was too late. 
— Doe d. Mays (Mayo, Maynes, Mains) v. Can- 
nell (Cannew) (1853), 22 L. J. Q. B. 321 ; 21 L. T. 
O. 8. 79 ; 17 Jur. 347 ; 1 W. R. 307. 

1965 . .] — Although the reference to 

arbn. of a question of disputed comixmsation, pur- 
suant to Public Health Act, 1875 (c. 55), s. 180, is 
a submission to arbn. by consent within C. L. P. 
Act, 1854, & th& ct. has a discretionary power, 
under s. 8 of that Act, “ at any time ” to remit the 
award back to the reconsideration of the arbitrator, 
the ct., in the exercise of its discretion, may take 
into consideration the lapse of time between the 
making of the award Sc tho application to remit. 
Sc may refuse the order to remit on the ground 
( inter alia) that it was too late. — Warhukton v. 


not bind, or to refer back the certificate 
for amendment, by statins the fucts * — 
Held : as the arbitrators had not chosen 
to submit any point for decision & were 
not hound to do so, the ct. could not 
interfere. — K estkvkn v. Uooderham 
(1861), 20 IT. C. R. .000.— CAN. 

r. Award good on face of it.] — An 
application to the ct. to remit an award 
was refused with costs, on the ground 
that there was no mistake of law or fact 
apparent on the face of the award. — 
MeS harry v. Railway Co MRS. (185)9), 
20 N. >S. W. L. R. 40.— A US. 

s. .1 — Cleary r. Cleary (1800), 

10 L. C. L. R. 329.— IR. 


t. .] __ The effect of C. L. P. 

Act, s. 164, enabling the ct. to refer back, 
is not in any way to alter the arbitrator’s 
power or authority ; & the ct., therefore, 
refused to refor back upon an objection 
not apparent on the face of the award. — 
Read v. Weir (1861), 20 U. C. R. 544.— 
CAN. 


PART IV. SECT. 17, SUB-SECT. 4. 

1960 i. How made — Tig notice of motion.] 
— An application to remit an award back 
to arbitrators was refused by the cham- 
bers judge, on the ground that it w T as 
made by summons instead of upon 
notice of motion : — Held : pltf. having 
failed to comply with the practice pro- 
vided in Jud. Act (Ord. 52, r. 4), the 
application was properly dismissed. — 
Austen v. Bertram (1891), 23 N. S. 
L. R. 379.— CAN. 

1962 i. When made — After entry of judg- 
ment.] — After entry of judgment by pltf. 
in a referred action it is too late to move 
to refer back to enable an arbitrator Id 
certify for costs. — K eep v. Hammond 
(1863), 9 U. C. L. J. 157.— CAN. 

1962 ii. First six days of next 

term.] — On a compulsory reference a 
motion to refer back may be made within 
the first six days of the term following its 
publication. — K esteven v. Gooderham 
(1861), 20 U. C. R. 500.— CAN. 

1962 iii. Next term .1 — An award 

was made on May 17, 1873, the Saturday 


before Easter term, but nothing was done 
which delay was not accounted for, until 
Sept. 2, w r hcn deft, obtained a certificate 
from the arbitrator as to a mistake made, 
Sc on Sept. 11 obtained a summons in 
chambers to remit back : — Held : the 
application was not. too late. — Connor 
v. McCormack (1873), 23 C. P. 271.— 
CAN. 

1962 iv. K. reuse for delay. ] — 

Held : delay in moving to have an award 
remitted back for correction from Aug. 
21, when the award was made, until 
Dec. 4, was sufficiently accounted for by 
the loss of the Nisi Prius record & sub 
mission. — Stewart r. Beattie (1876) 
37 U. C. It. 538. -CAN. 

1962 v. “ Any time,**] — C. L. P 

Amendment Act (Ireland), 1856, s. 11 
gives the ct. jurisdiction to remit, at any 
time, an award to the arbitrator, in 
order that he may correct a superficial 
error : — Semblc : the ct. will, in every 
case, limit a time within which the 
i amendment must be made. — Coleman 
v. Cork & Youghal Ry. Co. , 13 I. C. L. 

1 R. 368 ; 6 Ir. Jur. 124.— IR. 
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Sect 17. — Remitting award: Sub-sects, 4 & 5. 

18 19 : Sub-sect 8, 1 & 2 9 A 

Haslingden Local Board (1870), 48 L. J. Q. B. 
451, D. C. 

Annotations : — Apprvd. Knowles v. Bolton Corpn., [1900] 2 

Q. B. 253, C. A. Mentd. Re Cifford & Bury Town Council 

(1888), 58 L, T. 522 ; Re Yeadon L. B. & Yeadon Water- 
works Co. (1889), 41 Ch. D. 52, C. A. 

1966. Reasonable time.] — The ct. has a dis- 
cretion to entertain an application to refer back an 
award if made within a reasonable time, or for good 
cause shown, though made after the time which was 
fixed for such applications under the old system of 
terms. — Leicester v, Grazebrook (1879), 40 L. T. 
883. 

Sec, now , R. S. 0. Ord. 64, r. 14 (R.8.C. (March) 
1919, r. 17). 

1967. To whom remitted back — Survivors of 
several arbitrators.] — By an order of reference an 
action was referred to the award of twelve persons, 
six to be named by each party to the action, & it 
was ordered that in the event of either of the parties 
disputing the validity of the award, etc., the ct. 
should have power to remit the matters thereby re- 
ferred or any of them to the reconsideration of the 
twelve persons, &, in the event of any of the parties 
declining to act, or dying before they or he should 
have made their or his award, the parties might, or, 
if they could not agree, one of the barons of the ct., 
might appoint fresh arbitrators. After the arbitra- 
tors had made an award one of the twelve died. On 
motion to set aside the award, which was admitted 
to be bad : — Held : the ct. had power to remit back 
the matters referred to the surviving eleven & a 
fresh arbitrator to be appointed in pursuance of the 
power in the submission. — Lord v. Hawkins (1857) 
2H. &N. 55; 157 E. R. 23. 

1968. Umpire.] — Where a cause has been re- 
ferred to arbn., & the arbitrators have in the ordi- 
nary mode appointed an umpire & referred the 
matt ei*s in dispute to him, upon a decision of the ct. 
or judge remitting the matters referred for recon- 
sideration, the umpire is an arbitrator for such a 
purpose. — Clayton v. Westminster Brymbo 
Coal & Coke Co., Ltd. (1864), 11 L. T. 366 ; 13 
W. R. 134. 

Admissibility of affidavit by arbitrator.] — Sec 

No. 2018, post 

1969. Appeal from order refusing to remit — Inter- 
locutory An appeal from a refusal to remit an 
award to the arbitrator is analogous to an applica- 
tion for a new trial, & should be set down in the 
list of interlocutory appeals. — Re Delagoa Bay 
Ry, Co. & Tancred (1889), 61 L. T. 343 ; 37 W. R. 
578, C. A. 

Time for new or amended award.] — See cases 

in Part II. Sect. 2, ante. 

Duty of arbitrator where award remitted.] — See 

cases in Part III. Sect. 2, ante . 


Sub-sect. 5.- -Proceedings when Award 

Remitted. 

1970. Proceedings when award remitted — Power 
of court as to costs.] — Where, upon a rule to set 
aside an award, the matters referred to are re- 
mitted by the ct. to the reconsideration of the 
arbitrator, the ct. may, under C. L. P. Act, 1854, 


s. 8, order that the costs of such rule shall be in the 
discretion of the arbitrator. — Re Pearson (1804), 
4 New Rep. 60 ; sub nom, Pearson v , Ovebell. 
12 W. R. 709, 

1971. Power of arbitrator over costs.]-— By 

order of Nisi Prius , & consent of parties, a cause 
was referred to an arbitrator, who was to determine 
what he should think fit to be done by the parties 
respecting the matters in dispute, the costs of the 
cause to abide the event, the costs of the reference 
& award to be in the discretion of the arbitrator. 
Power was reserved to the ct., in case of any objec- 
tion being made to the award, to refer back the 
cause to the same arbitrator. The arbitrator 
awarded in favour of pltf., ordering deft, to pay the 
costs of the reference & award. On motion to set 
aside the award, as uncertain & not final, the ct. 
ordered the award to be referred back to the arbi- 
trator, for the purpose of his deciding on certain 
matters specified in the order. Nothing was said 
as to costs in this order. The arbitrator made an 
amended award, deciding on the matters referred 
back, confirming his first award in all other respects 
A ordering deft, to bear the costs of the amended 
award : — Held : he had power to make the order 
as to costs, under the original order of reference. — 
M’Rae v . M’Lean (1853), 2 E. & B. 946 ; 22 L. T. 
O. S. 118 ; 18 Jur. 244 ; 2 W. R. 03 ; 2 C. L. R. 
391 ; 118 E. R. 1020. 

1972 . Costs of abortive award.] — Application 

to set aside a further award in an arbn. wfiich had 
been referred back to same arbitrator, on the 
ground (inter alia) that the arbitrator had not 
awarded the costs by the further award, & that the 
costs were in his discretion : — Held : the former 
award disposed of the costs, <fc the further award 
was confined to the question referred back to the 
arbitrator, & his silence would decide that each 
party should pay his own costs. — Re Cook (1849), 
14 L. T. O. S. 207. 

1973. .] — Where an award is referred 

back to the arbitrator on the ground of defect, & 
the arbitrator hears fresh evidence & makes a new 
award, the costs of such matters as are strictly 
connected with the abortive award are to be borne 
equally by the respective parties to the award. — 
Blair v . Jones (1851), 0 Exch. 701; 20 L. J. Ex. 
925. 

1974. Costs of second reference.] — By an 

order of reference, all matters in difference were 
referred to an arbitrator, who was to ascertain & 
certify what verdict ought to be given, & his certi- 
ficate was to be entered up as the verdict of a jury. 
The arbitrator certified that a verdict should be 
entered for pltf. for a certain sum, & told the parties 
that each should pay his own costs of the reference, 
which was acceded to by them, & on a motion to 
set aside the certificate, the ct. ordered the cause 
to be referred back to same arbitrator when he 
certified to same effect, but omitted to give any 
direction as to the costs of the second reference in 
thro last certificate : — Held : pltf. was entitled to 
them as, in the absence of any specific direction 
to the contrary, such costs must follow the verdict 
as a matter of course. — Mackintosh v. Blyth 
(1823), 1 Bing. 209 ; 8 Moore, C. P. 211 ; 1 L. J. 
O. S. C. r. 99 ; 130 E. R. 108. 

Annotation : — Mentd. Brown v. Nelson (1844), 13 M. & W. 

397. 


1966 i. Reasonable time.] — An ap- 
plication to remit back need not be made 
within the time limited for moving; to 
set aside, but must be made within a 
reasonable time, & delay must be satis- 
factorily accounted for. — Re Citizen’s 
Insurance Co. & Henderson (1889), 
13 P. H. 70.— CAN. 

u. Service of rule.] — Service on one 


of two persons jointly a party to an arbn. 
of a rule nisi to refer back the award is 
sufficient. — Re Armstrong & Culley 
(1878), 4 V. L. H. 178.— A US. 

v. Exercise of power to remit back — 
May be exercised repeatedly.] — Under a 
submission giving power to the ct. to 
refer back upon any application to set 
aside, the power may be exercised re- 


peatedly. — Re Manley v. Anderson 
(1859) l 2 P. K. 354.— CAN. 

w. Appeal from order remitting back.] 
— The legality of an order remitting an 
award for the reconsideration of the 
arbitrators may be challenged on appeal 
against the decree ultimately passed. — 
George v. Vastian Soury (1898), I. L. 
R. 22 Mad. 202.— IND. 
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Sect. 18.— PERFORMANCE OF AWARD. 

1975. What constitutes performance.] — An award, 
that the parties shall mutually release all actions up 
to the date of the award, is performed by the tender 
of a release of all actions up to the time of the sub- 
mission. — Baker v. Rochester (1868), 1 Sid. 365 ; 
82 E. It. 1160. 

1976. Award to execute release to satisfaction of 
other party’s counsel.] — Part of an award was that 
deft, should seal & execute such a release to pltf . as 
should be to the satisfaction of pltf.’s counsel, 
within seven days : — Held : deft, must prepare & 
tender the release. — Baker v. Bulstrode (1673), 
2 Lev. 95 ; T. Raym. 232 ; 1 Vent. 255 ; 1 Mod. 
Rep. 104 ; 83 E. R. 466. 

Annotations : — Mentd. Meriton v. Stevens (1741), Willes, 

271 ; Giles v. Grover (1832), 9 Bing. 128. 

1977. Award to pay money at particular time & 
place.] — Upon an award for the payment of money 
at a particular time & place, the party who is to 
make the payment is bound to attend, though the 
other does not. — Doyley v. Burton (1700), 1 Ld. 
Raym. 533 ; 91 E. R. 1256. 

1978. Award of release of all actions to time of 
award.] — A release of all actions to the time of the 
submission would be a good performance of an award 
to release all actions to the time of the award (Holt, 
C.J.). — Abrathut v. Brandon (1713), Gilb. 118; 
93 E. R. 279. 

1979. Award of general release to time of award ] 

— If an award be that a general release to the time of 
award may be given, a release to the time of the 
submission is a good general release. — Anon. 
(1691), 12 Mod. Rep. 8 ; 88 E. R. 1129. 

Performance as defence to proceedings to enforce 
award .] — See Nos. 2062 — 2061, 2096, post . 

When necessary to plead performance in enforcing 
award .] — See Nos. 1755 — 1762, ante. 


Sect. 19. — ENFORCEMENT OF AWARD. 

Sub-sect. 1. — In General. 

1980. Scottish award — Whether Common Law 
Procedure Act, 1854, applicable.] — A motion for a 
rule, calling on deft, to show cause why he should 
not be ordered to pay a large sum of money due 
upon an award made in Scotland & the agreement 
to refer containing no stipulation that the award 
might be made a rule of ct. in England, was founded 
on Judgments Act, 1838 (c. 110), s. 18: — Held: 
that Act did not apply. Qu. : whether C. L. P. Act, 
1854, s. 17, applied. — H ill v. Lindsay (1857), 30 
L. T. O. S. 136. 

1981. Foreign award— Not enforceable as Judgment 
of foreign Court.] — An award in a foreign arbn. is 
not a decision, which a ct. here ought to recognise 
as a foreign judgment, & cannot be enforced. — 
Merrifield, Ziegler & Co. v. Liverpool Cotton 
Assocn., Ltd. (1911), 105 L. T. 97 ; 55 Sol. Jo. 581. 


Sub-sect. 2. — By Order op the Court. 

A. Under Arbitration Act , 1889 (c. 49), a. 12. 

In what oases— Foreign & Scottish awards .] — See 

Nos. 1980, 1981, ante . 

1982. Effect of Act of 1889, s. 12 — Cannot enter 
Judgment — Bankruptcy notice.]— A judgment ob- 
tained in pursuance of an order purporting to be 
made under the Act of 1889, to enforce an award on 
a submission by entering judgment in accordance 
therewith, is not a final judgment in an action upon 
which a bkpey. notice can be founded within Bkpcy. 
Act, 1883 (c. 52), s. 4 (1) (g). 

The ct. has no jurisdiction under the Act of 1889, 
s. 12, to order judgment to be entered in accordance 
with the award (Vaughan Williams & Fletcher 
Moulton, L.JJ.). 

An application for a bkpcy. notice is not a method 
of enforcing an award within s. 12 (Fletcher 
Moulton, L.J .). — Re Bankruptcy Notice, Re A 
Judgment Debtor, [1907] 1 K. B. 478 ; 76 L. J. 
K. B. 171 ; 96 L. T. 131 ; 23 T. L. R. 214 ; 51 Sol. 
Jo. 132 ; 14 Mans. 1, 0. A. 

1983. Statutory reference.] — An award in an 

arbn. under Public Health Act, 1875 (c. 55), s. 150, 
cannot be enforced under the above Act . — Re 
Willesden Local Board & Wright, [1896] 2 
Q. B. 412 ; 65 L. J. Q. B. 567 ; sub nom. Willesden 
Local Board v. Wright, 75 L. T. 13 ; 60 J. P. 
708 ; 44 W. R. 676 ; 12 T. L. R. 539, C. A. 

Annotation:- — Mentd. Re Stoker & Morpeth (1914). 84 L. J. 

K. B. 1169. 

1984 . Nature of application.] — An applica- 

tion to enforce an award in same manner as a judg- 
ment or order to same effect under the above sect, 
is a “ civil proceeding in the High Ct.” within 
Bkpcy. Act, 1890 (c. 71), s. 1. — Re A Bankruptcy 
Petition, Ex p. Oaucaslan Trading Corpn., Ltd., 
[1896] 1 Q. B. 368 ; 74 L. T. 47 ; 12 T. L. R. 226 ; 
sub nom . Re Birch, Ex p. Caucasian Trading 
Corpn., Ltd., 65 L. J. Q. B. 346 ; 44 W. R. 439 ; 
3 Mans. 1, C. A. 

Annotations ; — Refd. Re Colrnan & Watson. [1908] I K. B. 
47, C. A. Mentd. China Steam Navigation Co. v. Van 
Lunn (1905), 22 T. L. R. 26 ; Re A Debtor (1906), 96 

L. T. 131, C. A. ; Re A Bankruptcy Notice, 11907] 1 K. B. 
478. C. A. 

1985. Service out of Jurisdiction.] — An award had 
been made against applts., foreigners resident out 
of the jurisdiction, in an arbn. alleged to have been 
held in pursuance of a provision contained in an 
agreement between applts. & resp. to the effect 
that, in the event of any dispute arising under the 
agreement, the same should be submitted to arbi- 
trators to be appointed, to which arbn., however, 
applts. had refused to be parties : — Held : there 
was no jurisdiction to allow service on applts. out 
of the jurisdiction of a summons for leave to enforce 
the award under the Act of 1889, s. 12 . — Rasch & 
Co. v . Wulfert, [1904] 1 Jv. B. 118 ; 73 L. J. K. B. 
20 ; 52 W. R. 145 ; 20 T. L. R. 70 ; 48 Sol. Jo. 82; 
sub nom . Re Wulfert & Rasch & Co., 89 L. T. 
493, C. A. 

Annotation Apld. Re Akt. Robertsfors & La Soc. Anon. 
Des. Papoteries Dc L'Aa, [1910] 2 K. B. 727. 


PART IV. SECT. 18. 

1975 i. What constitutes performance — 
Tender of balance. ] — An award directed 
that A. should pay B. monoy, & that B. 
should pay A. half the costs when taxed : 
— Held : a tender by A. of tho balance 
between the sum awarded & the half of 
the taxed costs was not a compliance 
with the award. — Watt v. W. (1844), 

7 I. Eq. R. 334. — IR. 

1976 ii. Tender of deed ordered \ 

— Lack of title.] — Declaration on an 
award that deft, should execute & de- 
liver to pltf. a sufficient conveyance In 
fee, with the usual covenants of certain 


land. Breach that deft, never had any 
title, & so could not perform the award. 
Pica, that deft, did, in pursuance of the 
award, execute & tender to pltf. such 
deed as in the declaration mentioned. 
On demurrer : — Held : plea good. — 
Anderson v. Van Buseck (1859), 18 
U. O. R. 172.— CAN. 

PART IV. SECT. 19, SUB-SECT. 1. 

1981 i. Foreign award — Not enforceable 
as judgment .] — An award was made by 
arbitrators In England directing deft, to 
pay pltfs. a certain sum. The award 
was by an order of the High Ct., England, 
directed to bo enforced in the same 


manner as a judgment. Deft, left Eng- 
land & left the sum unpaid. Pltfs. insti- 
tuted a suit in the High Ct. of Calcutta 
to recover the sum : — Semble : the order 
was not such a judgment as to entitle 
pltfs. to sue upon it. — Deep Narain 
Singii v. Minnie Dietert (1904), 8 
C. W. N. 207 ; I. L. R. 31 Calc. 274.— 
IND. 

a. Against whom enforceable.] — Tho 
ct. will not enforce an award to the detri- 
ment of persons not parties to tho refer- 
ence. — Soudamini Gnosn v. Gopal 
Chandra Ghosh (1914), 19 C. W. N. 
948.— IND. 
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Sect. 19 . — Enforcement of auard: Sub-sect. 2, A.& 


1986. Appeal — “Practice & procedure.”] — Anap- 
peal, from an order of a judge at chambers upon an 
application to enforce an award on a submission to 
arbn. under the Act of 1889, is an appeal in a matter 
of “ practice & procedure ” within Judicature (Pro- 
cedure) Act, 1894 (c. 10), s. 1 (4). — He Oolman & 
Watson, [1908] 1 K. B. 47 ; 77 L. J. K. B. 121 ; 97 
L. T. 857 ; 24 T. L. It. 39 ; 52 Sol. Jo. 28, C. A. 

Annotation : — Consd. Miller, Gibb t\ Smith & Tyror, (19 16] 
1 K. B. 419. 

1987. Effect of order-- Does not preclude action.] — 

A person who has obtained an order for leave to en- 
force an award under the Act of 1889, s. 12, is not 
thereby prevented from bringing an action upon 
the award. — China Steam Navigation Co., Ltd. v. 
Van Latin (1905), 22 T. L. R. 26. 


B. Under Judgments Act> 1838 (c. 110). ,s, 18. 


{a) In what cases available. 

1988. Who may apply — Solicitor refused.] — A 

cause had been referred, & an award made that a 
co., who were parties to the award, should pay pltf. 
a sum of money. Before the money was paid, pltf. 
became bkpt., & his attorney claimed the money 
from the co. for his costs, which exceeded the 
amount awarded. The co. having refused to pay 
the attorney without the consent of bkpt.’s assignees, 
the attorney applied to the ct. for an order upon 
the co. to pay the amount : — Held : the claim was 
not sufficiently free from doubt to warrant the ct. 
making an order, which since s. 18 of the above Act 
would have the effect of a judgment, but the attor- 
ney’s remedy was by an action in his client ’s name 
upon the award. Qu., whether, even if the claim 
had been free from doubt, the ct. would have 
granted a rule to enforce payment of an attor- 
ney’s lien. — HoLCROFTr. Manby (1844), 7 Man. & 
G. 843 : 2 Dow. & L. 319 ; 8 Scott, N. R. 473 ; 
13 L. J. C. P. 208 ; 3 L. T. O. S. 282 ; 135 E. R. 
342. 

Annotations : — Apld. Lloyd v. Mansell (1853), Bail Ct. Cas. 

130 ; lie (1853), 1 W. R. 150. Refd. Dunn v. West 

(1850), 10 C. B. 420. 


1989. 


-.] — Where the terms of an award 


were “ to pay to pltf. or his attorney,” & pltf. 
having become insolvent, the attorney claimed a 
lien on the award for his costs, an order for deft, to 
pay the amount awarded & costs to pltf.’s attorney 
was refused . — Re (1853), 1 W. R. 150. 

1990. Bankrupt plaintiff — Tort.] — An action 

for an illegal arrest having been referred, the award 
directed that final judgment should be entered for 
pltf., with £50 damages, & gave him the costs of the 
reference & award. The arbitrator had no autho- 
rity to direct judgment- to be entered, & the award 
was remitted to the arbitrator, who, in a second 
award, recited that he had made a former award, 
that it had been referred back, A gave pltf. the 
same damages & costs of the reference <fc award, & 
also the costs of the amended award. After the first- 
award pltf. became insolvent. The vesting order 
was made after the reference back, A a few days 
before the second award. On an application that 
defts. should pay to pltf. or his attorney the dam- 
ages awarded & both sets of costs : — Held : the 
action being for a personal tort, no right could pass 
to the assignees until the matter was adjudicated 
on, which was not done until the second award, & 
as that award was not made until after the vesting 
order, the title of pltf. would be good unless the 
assignees interfered, which they had not done, & 
the application must be granted.— Bre arc Y v. Kemp 
(1855), 24 L. J. Q. B. 310 ; 3 \V. R. 575 ; 3 C. L, R. 


1991* Where sum awarded — Submission made rule 

Of Court.] — The ct. has power to call on a party to 
an award, the submission to which has been made a 
rule of ct., to pay the amount of the sum awarded. 
— Doe v. Amey (1841), 8 M. & W. 565 ; 1 Dowl. 

N. S. 23; 10 L. J. Ex. 466; 5 Jur. 898; 151 
E. R. 1163. 

i 

Annotations : — Distd. Graham v. Darcey (1848), 6 C. B. 537. 
In Doe v. Amey , the sum payable by the party was ascer- 
tained by the award, & that circumstance is relied on by 
the ct. (Wilde, C.J.). Refd. Hare v. Fleay (1851), 2 

L. M. & P. 392. Mentd. Dickenson v. Allsop (1845). 13 

M. & W. 722 ,* Doo d. Harrison v. HampBon (1847), 4 
C. B. 745 ; Hutchinson v. Gillespie (1856), 25 L. J. Ex. 
103 ; Talbot v. Shrewsbury (1873), 42 L. J. Ch. 877. 

1992. Only where money payable by rule itself.] — 

Under an agreement of reference a sum was awarded 
to be paid by pltf. to deft., & afterwards the agree- 
ment was made a rule of ct. : — Held : deft, could 
not, by virtue of the rule of ct., issue execution for 
the sum, under s. 18 of the above Act, that clause 
being applicable, for such purpose, only where the 
money payable by the rule was expressed in the 
rule itself. — Jones v. Williams (1839), 11 Ad. & El. 
175; 4 Per. & Dav. 217 ; 113 E. R. 381. 

Annotations: — Consd. Rickards v. Patterson (1841), 8 M. & 
W. 313. Apld. Doc v. Amey (1841), 8 M. & W. 565. 
Expld. Neale v. Postlot hwaito (1841), 5 Jur. 747. Distd. 
Hodgson v. Patterson (1842), 5 Scott, N. R. 76 ; Doe d. 
Pennington v. Barrell (1847), 10 L. J. Q. B. 296. Expld. 
Huro v. Fleay (1851), 15 Jur. 1038 That was a very 
suspicious beginning [of the practice] : it arose out of a 
suggestion made by the ct., which was, therefore, eminently 
extra-judicial ; but there are a number of cases reported 
in which these orders have been made, & the practice 
of making them is now inveterate (Maule, J.). Refd. 
Beaufort v. Philipps (1847), 11 Jur. 600 ; Lloyd v. Harris 
(1849), 8 C. B. 63. Mentd. Talbot v. Shrewsbury (1873), 
42 L. J. Ch. 877. 

1993. Power discretionary — Only where attach- 
ment before statute.] — The ct. refused to make an 
order on deft, to pay a sum awarded, pursuant to 
the above sect., the case not being one in which they 
would have granted an attachment. — Creswick v. 
Harrison (1850), 10 C. B. 441 ; 1 L. M. & P. 721 ; 
20 L. J. C. P. 56 ; 16 L. T. O. S. 195 ; 15 Jur. 108 ; 
138 E. R. 176 ; subsequent proceedings sub now. 
Harrison v. Creswick (1853), 13 C. B. 399. 

Annotations : — Refd. Re Beaufort & Swansea Harbour 
Trustees (1860), 8 C. B. N. fc>. 146. Mentd. Mays v. Cannell 
(1854), 3 O. L. R. 218. 

1994. -.] — The ct. will not make an 
order under the above Act for payment of money 
directed to be paid by an award, except in a case 
where an attachment would have been granted. — 
Re Lainu & Todd (1853), 13 C. B. 270 ; 138 E. R. 
1204. 

1995. Award on compulsory reference.]— Qn. ; 

whether an award made upon a reference under 

O. L. P. A cl, 1854, s. 3, was enforceable by attach- 
ment or order under Judgments Act, 1838, s. 18. — 
Talbot v. Fisher (1857), 2 C. B. N. S. 471 ; 140 
E. R. 502. 

1996. When no attachment could issue— No express 
direction to pay.] — If an award finds that pltf. is 
entitled to recover a certain sum from deft., the ct. 
will grant a rule ordering deft, to pay the amount, 
although the award contains no direction to deft, 
to pay the amount, & though, consequently, no 
attachment could issue. — Bowen (Bower) v. 
Bowen (Bower) (1862), 31 L. J. Q. B. 193 ; 5 
L. T. 685 ; 8 Jur. N. S. 193. 

(6) Grounds for granting or refusing order . 

1997. Invalidity of award.] — It is as competent to 
object to the goodness of an award, on showing 
cause against a rule requiring a party to pay money, 
as it is on a rule for an attachment for non-perform- 
ance of it. — Kerr v. Jeston (Geeston) (1841), 1 
Dowl. N. S. 340 : 6 Jur. 62. 

Annotation : — Refd. Lord v. Lord (1855), 5 E. & B. 404. 
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1998. Doubts as to validity of award.] — It is com- 
petent to take any objection, which would be avail- 
able on showing cause against a rule for an attach- 
ment for non-performance of an award, in showing 
cause against a rule to show cause why a sum 
should not be paid pursuant to an award, in order 
to issue execution, under s. 18 of the above Act, A 
if there be a doubt whether the award be good, the 
ct. will not moke a rule absolute for payment of the 
money directed by the award. — Spence v. Clark- 
son (1842), 6 Jur. 1112. 

1999. .] — Where an arbitrator directed a ver- 
dict to be entered for defts., which he had no power 
to do, A ordered pltf. to pay certain costs, A there 
was a question of law as to the validity of the award, 
the ct. refused a rule calling upon pltf. to show 
cause, under the above sect., why he should not pay 
the costs awarded. — Dickenson v. AlIkSop (1845), 
13 M. & W. 722 ; 2 Dow. & L. 057 ; 14 L. .T. Ex. 
130 ; 4 L. T. O. 8. 330 ; 153 E. R. 303. 

Annotation : — Retd. Smith v. Troup (1849), 7 0. II. 757. 

2000. .] — A cause A all matters in difference 

between the parties were referred to two arbitrators 
A an umpire, the costs of the cause to abide the 
result. The umpire awarded that- all further pro- 
ceedings in the cause should thenceforth cease A be 
no further prosecuted, & that pltf. should pay to 
deft. 12s. OhZ., found to be due to him. A demand 
was made of £21 16s. 2d., being the costs in the 
cause, but not of the 12s. OJd. A rule having been 
obtained, calling on pltf. to show cause why he 
should not pay deft, both those sums, the ct., 
considering the validity of the award doubtful, 
refused to make the rule absolute even as to the 
sum demanded. — Tattersallp. Farkinson (1848) 
2 Exch. 342 ; 17 L. J. Ex. 208 ; 154 E. R. 524. 

2001. Sum not ascertained due & payable 

when award made.] — The ct. refused to make an 
order under s. 1 8 of t he above Act, for the payment 
of a sum alleged to have become payable under an 
award, where the money was not ascertained to be 
due A payable at the time of the making of tiie 
award. — Graham v, Darcey (1848), 6 O. B. 537 ; 
6 Dow. A 1,. 385 ; 18 L. J. C. F. 61 ; 12 L. T. O. S. 
140 ; 136 E. R. 1358. 

2002. Payment to third party directed — 

Affidavit.] — A dispute between A. A B., two ship- 
owners, as to a collision, was by agreement referred, 
the agreement providing that “ all such disputes A 
differences, claims, demands, A damages in respect 
thereof, should be referred to the arbitrators,’' A 
that “ all the costs A charges in A about the sub- 
mission, the reference, A award, should be in the 
discretion of the arbitrators.” The arbitrator 
ordered ” that all disputes between the parties 
touching the matters in difference should cease A 
determine,” that A. should pay “ for the damages 
A costs incurred by B. in consequence of the 
collision, £72 6s.,” A that “ the arbitrators charges 
A expenses attending the reference, amounting to 
£62 1 4s. lOd. should be borne in equal proportions by 
A. A B., A that the sums of £72 6s. A £62 14s. 10 d., 
making together £135 0s. 10d., should be paid, 
within ten days from the execution of the award, 
to C.” The ct. refused to make a rule, under s. 18 
of the above Act, ordering A. to pay the £72 6s. 
to B., there being nothing on the face of the award 
to show how the payment to G. was to enure as a 
payment for the benefit of B., although there was 
an affidavit stating that C. was agent for B.’s 
vessel, A acted as his agent in the matter of the 
arhn., A that the money was directed to be paid 
to him as such agent . — Re Latng A Todd (1853), 
13 0. B. 276 ; 138 E. R. 1204. 

2003. Sum made payable to arbitrator him- 

self.] — By an agreement of reference between F. A 
8., costs were in the discretion of the arbitrator. 
The award directed that £149 5s. 7df., being the 


costs of the award, should be paid by the parties 
in the following proportions : that £25 should be 
paid by F. to certain attorneys forthwith, A 
£1 24 5s. 7d., the residue, should be paid by 8. in like 
manner, A if F. paid any part of the £124 5s. 7d., 
that 8. should repay it to him. On an application 
by F. for a rule calling on 8. to pay the several sums : 
— Held ; as the arbitrator had fixed in the award 
the amount payable to himself, the matter was too 
doubtful to grant a rule. — F arkinson v . Smith 
(1861), 30 L. J. Q. B. 178 : 9 W. R. 340. 

2004. Objection not apparent.] — Where on a 

rule nisi ordering deft, to pay a sum of money due 
under an award, a question was raised as to the 
validity of the award, on the ground of its having 
been executed by the arbitrators at different times 
A not in the presence of each other, the ct. refused 
to decide that question on such a motion, A dis- 
charged the rule. 

Where a cause has been referred by a judge’s 
order : — Setnble : a party showing cause against a 
rule to pay the sum awarded is confined to objec- 
tions apparent upon the submission A the award, 
A cannot bring the pleadings before the ct. on 
affidavit for the purpose of objecting to the suffi- 
ciencv of the award. — Wright r. Graham (1848), 
3 Exch. 131 ; 18 L. J. Ex. 29 ; 12 L. T. O. S. 199 ; 
154 E. R. 787. 

2005. Objection not apparent on face of award — 
Affidavits.] — It is not competent to a party, in 
answer to a motion under s. 18 of the above Act, 
to raise by affidavit any objection which does not 
appear upon the face of the award, as, for instance, 
that the arbitrator (the action referred being for a 
libel, with a plea of not guilty, A a justification as 
to part) has found for pltf. on the first issue (the 
finding on the second being for deft.), but without 
damages. 

By an order of reference, a cause A ail matters 
in difference were referred to a barrister, “ but so 
as the reference hereby made lie not proceeded with 
until the arbitrator hereby appointed shall have 
made A published his award in an action of T. v. A., 
now pending in the Ct. of Exch., A which action 
has been referred to the award of the arbitrator.” 
Upon a motion under the above sect. : — Held : it 
was no answer to the rule that the award omitted 
to state on the face of it that, previously to pro- 
ceeding with the reference, the arbitrator had made 
an award in T. v. A., for the ct. would presume 
that he did his duty. — Davies v. Pratt (1855), 17 
C. B. 183 ; 25 L. J. C. F. 71 ; 139 K. H. 1039. 

2006. Perjury alleged — Not apparent on face of 
award.] — It is no answer to a rule to pay money 
pursuant to an award that the part}’, in whose 
favour the award is made, lias, since the award, 
been committed to take his trial for perjury', 
committed during the arhn. 

This objection could only have been available, 
if at all, on a motion to set aside the award. Pltf. 
has not applied to do that, A the time for setting 
aside the award is not past. It is almost a sacred 
rule that on a motion for a rule to pay money 
pursuant to an award no objection can lie raised 
except for matters apparent on the face of the 
award (Crompton, .3.). — Woollen v. Bradford 
(1864), 33 L. J. Q. B. 129: sub worn. Bradford 
v. Woollam, 3 New' Rep. 490 ; 9 L. T. 731 ; 10 
Jur. N. 8. 206 ; 12 W. R. 381. 

2007. Award good as to part.] — A submission of 
reference, after referring the amount of damages 
caused by certain trespasses, provided that the 
costs A the charges of the agreement. A the costs, 
charges, A expenses of, A attending or incident to 
the arhn., including the payment to be made to the 
referees A their umpire, A for any proofs that might 
be required by them, should be norne A paid by 8., 
A should be awarded accordingly. The award 
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Sect . 10 . — Enforcement of award; Sub-scct 2, B, 

\b) <fc (c); s ub- sect 3.] 

found the amount of damages, & then found a 
further sum to be due for costs, but did not distin- 
guish the amount due to the referees, & awarded the 
sum so found due for costs to be paid to O., who was 
only mentioned in the attestation clause of the 
award as clerk to the attorn ies of the successful 
party : — Held : a rule might be granted to compel 
the payment of the sum awarded for damages, for, 
if the award of the costs were in any degree defec- 
tive, it was separable from the rest of the award. — 
Re Lloyd & Spittle, Re Addison & Spittle 
(1849), 18 L. J. Q. B. 151 ; 13 Jur. 587. 

2008. Conduct of arbitrator.] — On motion sum- 
marily to enforce an award, by calling on a party to 
show cause why he should not pay the sum awarded, 
the conduct of the arbitrator will not be gone into 
by the ct. — Manley v. Bray (1847), 11 Jur. 521. 

* 2009. Where unascertained cross-claim.] — The ct. 
refused a rule for payment of money under an 
award, where it appeared that the costs (unascer- 
tained) of certain proceedings in Oh. were payable to 
the other party under the same award. — Lambe v. 
Jones (1860), 9 0. B. N. S. 478 ; 9 W. R. 202 ; 142 
E.R. 188. 

2010. Where cross-claim or set-off.] — If a person, 
ordered to pay money under an award, satisfies the 
ct. that he has a bona fide claim for a cross-demand 
larger than the sum awarded which he might 
reasonably hope to support by way of set-off to an 
action on the award, the ct. will not grant a rule 
ordering him to pay the sum awarded. Semble : 
it is otherwise, if the set-off be one cognisable only 
in equity. — S wayne <fc Bovill v. White & Pons- 
ford (1862), 31 L. J. Q. B. 260 ; 10 W. R. 759. 

(c) Procedure . 

2011 . Service & demand — What required.] — Upon 
a rule calling upon deft, to show cause why he 
should not pay a sum of money awarded against 
him under a reference of a suit to arbn., the ct. 
made the rule absolute, though the forms of service 
required under the old practice on motions for 
attachments had not been pursued. — I)OE d. 
Moody v. Squire (1842), 7 Jur. 236. 

Annotation : — Distd. Wilson v. Foster (1843), 6 Man. & G. 

149. 

2012. -.] — In order to obtain a rule for 
the payment of money under an award & allocatur , 
personal service in general is necessary, but this 
may be dispensed with in special circumstances. 

Where a rule to show cause on Nov. 20 had not 
been served on deft, until that day at Birmingham, 
the ct., on the 25th (the last day of term), refused to 
make it absolute, but enlarged it till the next term. 

. Hawkins v. Benton (1844), 2 Dow. & L. 465 ; 

1 New Pract. Cas. 49, 60 ; 14 L. J. Q. B. 9 ; 8 Jur. 
1122. 

Annotations ; — Arid. Smith r. Troup (1849), 7 C. B. 757. 

Bold. Winwooa v. Holt (1845), 3 Dow. & L. 85. 

2013. -.] — It is not necessary, on an 
application for a rule for payment of money pur- 
suant to an award, to show the same formalities of 
demand & refusal which are necessary on moving 
for an attachment . — Ex p. Stanesby (1845), 4 L. T. 
O. 8. 353. 

2014. Demand — Necessity for.] — A motion for a 
rule calling on deft, to show cause why he should 
not pay a sum of money due on an award was re- 
fused, where there had been personal service of the 
award & allocatur , but no demand of payment by an 
attorney duly authorised. — Chennet v. Cooper 
(1845), 6 L. T. O. 8. 157. 

2015. Personal demand dispensed with — 

Party evading service.]— A personal demand of 
money payable under an award, with a view to a 


proceeding on a rule of ct., under s. 18 of the above 
Act, may be dispensed with, where the party is evi- 
dently keeping out of the way to avoid the demand. 
— Smith v. Troup (1849), 7 C. B. 757 ; 6 Dow. & L. 
679 ; 18 L. J. C. P. 209 ; 13 L. T. O. S. 73 ; 137 
E. R. 300. 

Annotations : — Reid. Neale v. Gordon Lennox, [1902] 1 K. B. 

838, 0. A. Mentd. Welsh i\ Roe (1918), 87 L. J. K. B. 520. 

2016. Demand by one — Award to pay to either of 

two.}— An award directed deft, to pay a certain sum 
to pltf. or S., his attorney : — Held : a demand by 8. 
was sufficient to found a motion under the above 
sect. — Hare v. Fleay (1851), 11 C. B. 472 ; 2 
L. M. & P. 392 ; 20 L. J. 0. P. 249 ; 17 L. T. O. S. 
184; 15 Jur. 1038; 138 E. R. 557. 

Annotation : — Retd. O’Toole v. Pott (1857), 7 E. & B. 102. 

2017. Demand by one of several.] — An award, 
made on a reference of an action by two pltfs. to re- 
cover debt, from deft., ordered deft, to pay a sum of 
money to pltfs. One pltf. alone demanded the 
money from deft., & swore that deft, had not paid 
him, &, to the best of his belief, had not paid his co- 
pltf. nor the attorney, & that the money was still 
wholly due & unpaid. On an application on the 
part of pltfs. for a rule calling on deft, to pay the 
money pursuant to the award : — Held : the demand 
by one pltf. was sufficient to warrant the grant- 
ing the rule. ; — Drew v. Woolcock (1854), 24 L. J. 
Q. B. 22 ; 3 0. L. R. 78. 

2018. Service of rule — Personal service.] — A rule 
obtained with the view to issue execution under 
s. 18 of the above Act for payment of money due 
under an award & master’s allocatur , which have 
been personally served, is notwithstanding such 
service a rule to show cause only, A the ct. refused 
to make that rule absolute without a personal ser- 
vice of it, there not appearing to be any difficulty in 
effecting it. — W inwood r, IToult (IIolt, Hall) 
(1845), 14 M. & W. 197 ; 3 Dow. & L. 85 ; 15 L. J. 
Ex. 10 ; 5 L. T. O. S. 178 ; 9 Jur. 454 ; 153 E. R. 
447. 

2019. Unless party evading.] — Personal 

service of a rule nisi to pay a sum of money under 
an award cannot be dispensed with, unless it appear 
that deft, is evading service. Service on his attor- 
ney is not sufficient. — Evans v. Prosser (1865), 5 
New Rep. 318 ; 34 L. J. Q. B. 256 ; 11 L. T. 718 ; 
13 W. R. 351. 

2020. Unless party left Jurisdiction — 

Service at residence.] — An action for mesne profits 
was, together with all matters in difference between 
the parties, referred to arbn., & the arbitrator 
awarded deft, to pay to pltf. £1 ,850, with the costs of 
the reference & award, which were afterwards taxed 
by the master at £86 14$., & an allocatur to that 
amount made accordingly. A party having been 
sent to deft.’s residence to make a demand of the 
money, found his premises in the possession of his 
daughter-in-law, who said they had been assigned 
to her by deft., who had left the country. The ct., 
on affidavit of the above facts, granted a rule, call- 
ing on deft, to show cause why he should not pay 
the amount of the award & allocatur, the rule to be 
served on the daughter-in-law. Semble : if personal 
service on deft, had been effected, & a demand made 
of the amount, the rule would be granted absolute 
in the first instance. — Doe v, Amey (1841), 8 M. 
& W. 565 ; 1 Dowl. N. 8. 23 ; 10 L. J. Ex. 466 ; 
5 Jur. 898 ; 151 E. R. 1163. 

Annotations : — Distd. Graham v. Darcey (1848), 6 C. B. 

537. Refd. Hare v. Fleay (1851), 2 L. M. & P. 392. Mentd. 

Dickenson t?. Allsop (1845), 13 M. & W. 722 ; Doe d. 

Harrison v. Hampson (1847), 4 C. B. 745 ; Hutchinson v. 

Gillespie (1856), 25 L. J. Ex. 103 ; Talbot v. Shrewsbury 

(1873), 42 L. J. Ch. 877. 

2021. .] — Where deft, had 

said that he would not pay under an award, a rule 
nisi to pay the money was made absolute, upon 



Part IV, 


The Award. 


571 


proof that it had been served by leaving it at 
deft.’s house, in the hands of his sister-in-law, who 
said that his wife was upstairs in bed, & that deft, 
had gone to America. — Styring (Styrung) v. 
Lloyd (1864), 3 New Rep. 488 ; 9 L. T. 730 ; 12 
W. R. 384. 

2022. Filing not allowed.] — Upon 

a rule calling upon deft, to show cause why he 
should not pay a sum of money awarded against 
him, the ct. refused to allow service of the rule by 
affixing it in the master’s office, it appearing that 
deft, was out of the kingdom. — Wilson v. Foster 
(1843), 6 Man. & 0. 149 ; 6 Scott N. R. 936 ; 12 
L. J. C. P. 330 ; 134 E. R. 844. 

Annotation : — Expld. M’Kenzle v. Sligo & Shannon Ky. Co. 

(1850), 19 L. J. C. P. 142. 

2023. At what time — Before time limit for setting 
aside.] — An order, under s. 18 of the above Act, for 
payment of money pursuant to an award, upon a 
reference by a judge’s order of a cause & all matters 
in difference between the parties, may be granted 
before the time for moving to set aside the award 
has expired, the motion in that case being in the 
nature of a. writ of error, & not of a motion in arrest 
of judgment. — Hare v, Fleay (1851), 11 C. B. 
472 ; 2 L. M. & P. 392 ; 20 L. J. 0. P. 249 ; 17 
L. T. O. S. 184 ; 15 Jur. 1038 ; 138 E. R. 557. 

Annotation : — Refd. O’Toole v. Pott (1857), 7 E. & B. 102. 

2024. Proceedings — Production & deposit of 
award.] — When a rule is granted to pay money pur- 
suant to an award, the original award must be pro- 
duced & deposited with the master at the time of 
drawing up the rule. The fact that the award has 
been deposited as a security with a person who has 
advanced money on it, & who declines to produce it 
on the drawing up of the rule, A to allow it to be depo- 
sited with the master for fear of losing his lion on it, is 
no sufficient reason for allowing the rule to he drawn 
up on production of a verified copy, for if the lender 
is willing to assist in the application & produces the 
award, & gives the master notice that he is entitled 
to it, the master will draw up the rule and will hold 
the award for the lender until the judgment of the 
ct. has been executed & then return it to him. — 
Davis v. Potter (1852), 21 L. J. Q. B. 134. 

2025. .] — Upon obtaining a rule abso- 

lute for the payment of money under an award, the 
award itself must be left with the master, & not a 
eopv merely.—/?*? M’Rea Potter (1852), 18 
L. T. O. S. 247. 

2026. Rule to show cause. ]-^In an arbn. 

where there was no action, an application to enforce 
payment of the sum awarded was made in the form 
of a rule to show cause, without notice to the other 
side : — Held : this mode of proceeding was right. — 
He Phillips & Gill (1875), 1 Q. B D. 78 ; 45 
L. J. Q. B. 136 ; 24 W. R. 158. 

2027. In Chancery Division.] — Where an 

action has been referred to an arbitrator by the 
Oil. Div., it is not necessary to make the award a 
rule of ct. before an order to enforce the award can 
be obtained. — Jones v. Wedgewood (1881), 19 
Ch. D. 56 ; 51 L. J. Ch. 206 , 30 W. R. 228. 

2028. .]— -All matters in dispute were 

referred to arbn. by an order made in the Ch. I)iv., 
<fc the arbitrator made an award: — Held: the 
award could be enforced without being made a rule 
of ct . — Re Forrest, Burrowes v. Forrest, 
Forrest v. Burrowes (1881), 19 Ch. D. 57 n. 

Annotation ; — Folld. Jones v. Wedgewood (1881), 19 Ch. D. 

56. 

2029. Evidence in support — Affidavit as to enlarge- 
ment of time,]— An order of reference empowering 
an arbitrator to enlarge the time for making his 
award having been made a rule of ct., on affidavits 
verifying the order & the enlargements, the ct. 
granted a rule calling on deft, to pay two sums 


of money, pursuant to the award, without the 
production of a fresh affidavit that the enlargement 
had been duly made. — Peebles v . Hay (1844), 8 
Jur. 338. 

2030. Affidavit of execution of award.] — A 

rule for the payment of money pursuant to an 
award was discharged, where there was no affidavit 
of the execution of the award sought to he enforced, 
& leave to renew the application upon better 
materials was refused. — R. u. Eastern Union Ry* 
Co. (1852), 18 L. T. O. S. 255. 


Sub-sect. 3. — By Judgment and Execution 
pursuant to Order of Reference or 
when Verdict entered subject to Award. 

2031. Power to enter judgment without order.] — 

Where a verdict is taken pro formd at the trial 
for a certain sum, subject to the award of an arbi- 
trator, the sum afterwards awarded is to be taken 
as if it had been originally found by the jury, & 
pltf. is entitled to enter up judgment for the 
amount without first applying to the ct. for leave 
to do so. — Lee v. Lingard (1801), 1 East, 401 ; 
102 E. R. 155. 

Annotations : — Refd. Allen by r. Prondlock (1835), 1 Har, & 

W. 357. Mentd. Re BurffOBs (1818), 2 Moore, C. P. 745. 

2032. *.] — A verdict having been taken, sub- 
ject to a reference, before Jud. Act, 1873 (c. 66), 
came into operation, the arbitrator to have power 
to direct a verdict for either party, the aw ard was 
not made until after the Act came into operation r 
— Held : judgment on the award could be signed 
w ithout obtaining an order of the ct. or of a judge. 
Semble : where the award, made under a reference 
since the Act, is final & conclusive on the parties, 
judgment may be signed on the award, though no 
direction to that effect is given in the order of 
reference or in the award, & it is not necessary to 
set down the action on motion for judgment under 
Ord. 40, r. 3. — Lloyd v. Lewis (1876), 2 Ex. I). 
7 ; 46 L. J. Q. B. 81 ; 35 L. T. 539 ; 25 W. R. 102, 
C. A. 

Annotations : — Distd. Lon pm an v. East, Pontifex v. Severn, 

Mellin v. Monico (1877), 47 L. J. Q. B. 211, C. A. Consd. 

Johnson t\ Wilson (1882), 4G L. T. 647, C. A. Mentd. 

Frederici r. V,andcrzee (1877), 2 0. P. D. 70. C. A. 

2033 . When judgment may be signed.] — Qu. : 

wh ether judgment for a sum of money awarded 
by an award reducing a verdict can be entered 
before the day on which the payment of the sum is 
awarded. 

Execution ought not to be had for it before the 
day of payment. — C allard v. Patterson (1812), 
4 Taunt, 319 ; 128 E. R. 352. 

2034. .] — Where a verdict has been 

found, subject to a reference, the aw r ard has not 
been made until some terms afterwards, judgment 
cannot be entered up as of the term next after the 
verdict, without a special application to the ct. — - 
Brooke v. Fearns (1833), 2 Dowl. 144. 

2035. .] — In Mar., 1854, at the Spring 

Assizes a verdict was entered for pltf. subject to a 
reference. In Apr. following pltf. died. On the 
last day of Michaelmas Term the arbitrator made 
his award, directing that the verdict for pltf. should 
stand : — Held : as by 17 Car. 2, c. 8, an exor. was 
entitled to two terms from the verdict to enter up 
judgment, & as the verdict was inchoate only till 
the award was made, & the extrix. could not nave 
entered up judgment in Michaelmas Term, an 
application in the follow ing Easter Term to enter 
up judgment as of Easter Term, 1854, nunc pro 
tunc , was in time. — Heathcote v. Wing (Wynn) 
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A. B. CV| 

(1855), 11 Rxch. 355 ; 25 L. J. Ex. 23 ; 25 L. T. 
O. 8. 247 ; 3 0. L. R. 1110 ; 150 E. R. 868. 

2036. .] — A verdict was taken in vaca- 

tion, subject to the award of an arbitrator, to 
whom the cause & all matters in difference were 
referred. The award was made directing a verdict 
in favour of pltf. Before the following term, but 
more than fourteen days after the publication of the 
award, pltf. signed judgment. A summons having 
been obtained to set aside the judgment : — Held : 
the judgment was regular, & it was not necessary, 
before signing judgment, to wait till the time for 
moving to set aside the award had elapsed. — 
O’Toole v. Pott (1857), 7 E. & B. 102 : 20 L. J. 
Q. B. 88 ; 28 L. T. O. S. 248 ; 3 Jur. N. S. 361 ; 5 
W. R. 256 ; 119 E. R. 1186. 

2037. Motion for Judgment on award.] — Pltf. had 
a verdict for his security, & matters in difference 
were referred to arbn. by rule & an award was duly 
made. Pltf. elected to proceed upon the verdict 
& not by attachment for non-performance of the 
award, A moved for leave to enter judgment & take 
out execution for the money awarded : — Held : the 
application was proper, for pltf. had no right to 
enter judgment without leave of the ct. — Kettle 
v. Grove (1742), Barnes, 57 ; 94 E. R. 804. 

Annotation : — Reid. Allen by v. Proudlock (1835), 4 Dowl. 54. 

2038. .] — On motion for judgment on deft. 

indicted for a nuisance, where a verdict, subject to 
a reference to an arbitrator, has been consented to, 
deft, is entitled to notice of the motion, & also to 
copies of the affidavits on which the motion is to 
be made.— R. r. Gore (1839), 8 I)owl. 102. 

2039. Motion for judgment on verdict as reduced.] 
— The ct. will give leave in the first instance to enter 
up judgment on a verdict reduced by an award. — 
Higginson v. Nesbitt (1797), 1 Bos/ A P. 97 ; 126 
E. R. 798. 

Annotation : — Refd. Allenby v. Proudlock (1835), 4 Dowl. 54. 

2040. Where no verdict or judgment ordered.] — A 

replevin cause having been referred after issue 
joined A before jury sworn, the arbitrator found 
one issue for deft., A awarded payment of rent due 
to him, but ordered no verdict or judgment to be 
entered : — Held : deft, was not entitled on motion 
to enter up judgment in the action for the rent A 


costs of the action taxed for him. — Grundy v . 
Wilson (1817), 7 Taunt. 700 ; 129 E. R. 278. 

2041. Where award lost.] — If an award is 

lost, the ct. will, nevertheless, permit judgment to 
be entered accordingly, upon affidavit of its con- 
tents. — Hill v . Townsend (1810), 3 Taunt. 45 ; 
128 E. R. 19. 

Annotation : — Consd. lie Darwin (1S31), 9 L. J. O. S. K. B 
183. 

Sec also No. 1565, ante. 

2042. No execution without judgment.] — Held : 
the form of the writ of execution, where matter of 
account was referred to A decided on by an arbi- 
trator, officer of the ct., or county ct. judge, as 
settled by the judges by the rule of Michaelmas 
vacation, 1854, did not dispense with the signing 
of judgment or the obtaining a rule or order under 
Judgments Act, 1838 (c. 110), s. 18. — Kendil v. 
Merrett (1856), 18 C. B. 173 ; 25 L. J. 0. P. 
251 ; 2 Jur. N. S. 523 ; 4 W. Ti. 594 ; 139 E. R. 


Annotations : — Refd. Talbot v. Fisher (1857). 2 C. B. N. 8. 
47 J ; Robertson r. Sterne (1802), 13 C. B. N. S. 248. 


Sub-sect. 4.— By Action on Award. 

A. Jn General. 

2043. Action lies- -Pleadings.] — An action of debt 
lies on an award. Pltf. must allege a mutual 
submission. Form of declaration considered. — 
Hodsden v. Harridge (1669), 2 Wins. Saund. 61. 

Annotations : — Mentd. Ambrose v. Brooks (1738), West temp. 
Hard. 507 ; R. r. Morrall (1818), 0 Price, 24 ; Scales r. 
Jacob (1820), 11 Moore, C. P. 553 ; Paget v. Foley (1830), 
3 Scott. 120 ; Gwyime r. Burnell (1840), 1 Scott N. R. 
711 ; Tobacco Pipe Makers’ Co. v. Loder (1851), 16 Q. B. 
705 ; Tliornc r. Kerr (1855), 25 L. J. Oh. 57 ; Curlewis r. 
Mornington (1858), 32 L. T. (). S. 29, Ex. Ch. ; Lee r. 
Wilmot (1866), L. R. 1 Exch. 304 : Lievcsley r. Gilmore 
(1800), L. R. 1 O. P. 570. 

B. What Plaintiff must show. 

2044. Only what necessary to support claim.] — 

In action of debt upon an award pltf. need show 
forth nothing more than is necessary to support his 


PART IV. SECT. 19, SUB-SECT. 4.™ A. 

b. Bight to bring action — Civil Pro- 
cedure Code, s. 327, not imperative. I — A 
suit, lies to enforce an award made with- 
out the intervention of a ct. of justice. 
The procedure provided in the above 
Code is not imperative upon pltf., who 
seeks to enforce an award so made. — 
Pat.aniappa Chktti v. Rayappa Chktti 
( 1808), 4 Mad. 119. — IND. 

c. Form of action. I — Pltf. had been 
u warded a certain sum in accordance 
with the terms of an instrument under 
seal : — Held : for the non-payment of 
such award pltf. should sue in covenant, 
& he could not sue in assumpsit unless 
some new consideration, apart, from the 
writ ten inst rument, could be proved. — 
Taiti*. Atkinson (1815), 3 U.C. R. 152. 
—CAN. 

d. Nature of action — Action on 
award not action far specific performance. I 
— A suit to enforce an award cannot be 
treated us a suit for specific performance 
of a contract within Indian Limitation 
Act, 1877. Sehcd. II.. art. 113 . — Sheo 
Nauian r. Beni Madhoh (1901), I. L. R. 
23 All. 285.— IND. 

e. . I— A suit for the re- 

covery of a certain sum of money with 
interest due on an award is not a suit for 
specific performance, but for the recovery 
of money & for relief incidental thereto. 
Hitch a suit Is, therefore, not affected by 


Specific Relief Act, ss. 21 & 30 .— Fah- 
punji Edal.ii v. .Tamskt.ti Eiiaui 
(1904), I. L. R. 28 Bom. 1.— IND. 

f. Who may bring action. J When 
an award directs two to pay each a cer- 
tain sum, & r one is obliged to pay the 
whole, the purty so paying can compel 
contribution by suing the other in cove- 
nant for non -performance of the award. 
- -Allen r. Toy (1849), 7 V. C. R. 119. — 
CAN. 

PART IV. SECT. 19, SUB-SECT. 4.— B. 

g. Non-payment of sum awarded .] — 
Non-payment of the money awarded is a 
sufficient breach, without averring no- 
tice of an award. — Turner v. Alway 
(1830), 5 (). S. 45 —CAN. 

h. .]— In debt on an award the 

declaration set. out an award that deft, 
should pay £900 in a particular way, & 
assigned as a breach non-payment in the 
terms of the award, but. did not negatives 
payment, in money : — Held: the declara- 
tion was bad. — Kingston Bank Comrs. 
v. Dalton (1840), 1 Out. Dig. 113. — 
CAN. 

k. That award made within reason- 
able time. J — When the submission does 
not limit any time for the award, pltf. 
need not aver that it was made within a 
reasonable time, nor allege notice of the 
award. — Adams v. Ham (1848), 5 U. O'. 
R. 292.— CAN. 


l. Whether readiness to perform 
counterpart must be averred.] — An award 
directed that deft, should pay pltf. a sum 
of money, & that on such payment pltf. 
should deliver two parcels of sleepers. 
In an action on the award for the money: 
— Held : it was not. necessary for pltf. to 
aver a readiness to deliver the sleepers. — 
Hahhell v. Wilson (1850), 1 All. 618. — 
CAN. 

m. WrVten award. J — An arbitrator 
verbally awarded that deft, should pay 
to pltf. £25. Subsequently he made a 
written award to the same effect. Pltf. 
having sued as upon a verbal submis- 
sion : — Held : it was not necessary to 
produce the written award. — Davis v. 
McGivern (1853). 11 U. C. Ii. 112.— 
CAN. 

n. Matters mast be identified with 
award. 1 — Pleu in assumpsit on an award : 
— Held : bud, for not identifying the 
matters referred with the cause of action. 
— Calvin v. Mc Pherson (1851), 4 C. P. 
150.— CAN. 

o. Submission bond executed by defen- 
dant.] — In ah action on an award it is 
sufficient to produeo the submission 
bond executed by deft., without that 
executed by pltf. — T ow t slicy v. Wythes 
(1858), 10 (J. C. R. 139— CAN. 

p. Whether whole award must be set 
out .J — Where an action is on the award, 
<Sc not on the bond, it is not necessary to 
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claim. — Perry r. Nicholson (1757), 1 Burr. 278 ; 
2 Keny. 557 ; 97 E. R. 313. 

2045* Mutual submission. In debt on an award, 
the execution of the submission by all the parties 
must be proved. 

It was necessary for pltfs. to allege a mutual 
submission by all the parties. There was no 
sufficient evidence of the execution of the bond by 
pltfs. By declaring on the award, pltf. takes upon 
himself the onus of proving a mutual submission. 
By declaring on the bond, he transfers the burden 
of proof to deft., for it lies on the latter to discharge 
himself from the penalty by showing a performance 
of the conditions (Bayley, J.). — Ferrer & 
Bollason v. Oven (1827), 7 B. & C. 427 ; 1 Man. 
& Ky. K. B. 222 ; 6 L. J. O. S. K. B. 28 ; 108 E. It. 
783. 

Annotation: — Expld. & Distd. Adams v. Bankart (1835), 
1 Gale, 48. 

2046. .] — In debt on an award a mutual sub- 

mission must be shown. — Dillky (I)illy) v. 
Polhill (1732), 2 Stra. 923 ; 2 Bam. K. B. 42, 55 ; 
93 E. R. 943. 

Annotations : —Reid. Winter v. White (1819), 1 Brod. & Bing. 
350 ; Ferrer v. Oven (1827), 7 11. & C. 427. 

2047. Appointment of third arbitrator.] — In an 

action on an award made under a judge’s order, 
where the submission is to A. & B. & such third 
person as they shall appoint, to satisfy an allegation 
that A. & B. appointed O. it is not enough to put in 
an award executed by all the three, reciting that A. 
& R. did appoint O., & to prove that O. acted along 
with them in the arbn., but the formal act of 
appointment must be put in evidence. — Still v. 
Halford (1814), 4 (’amp. 17. 

Annotations : — Distd. Manning v. Eastern Counties lty. Co. 
(1843), 12 M. & W. 237. Reid. Berncy v. Read (1845), 7 
Q. B. 79 ; Liovesloy v. Gilmore (1866), Har. &, Ruth. 819. 

2048. Order of court & award.] -In action upon 
an award, the declaration stated that a former 
cause was pending, A by a rule of ct. was referred 
to the award of A., A that he duly made A pub- 
lished his award of A concerning the premises so 


referred to him, & did thereby find, etc. To this 
deft, pleaded that A. did not duly make A publish 
his award of A concerning the premises referred, in 
manner A form, etc. : — Held : the production of the 
award (which was good on the face of it), A of the 
rule of ct., was primd facie sufficient to support the 
issue on the part of pltf., A if deft, washed to im- 
peach the award, he must do so by his own evidence. 
— Gisburne (Gisborne) v. Hart (1839), 5 M. & 
W. 50 ; 7 Dow]. 402 ; 8 L. J. Ex. 197 ; 3 Jur. 536 ; 
151 E. R. 23. 

Annotations : — Reid. Brooks v. Parsons (1843), 13 L. J. Q. B. 
50 ; Drosser v. Stansfleld (1845), 14 M. A W. 822. MentcL 
England v. Davison (1841), 6 Jur. 201 ; Roberts r. Eber- 
hardt (1857), 3 C. B. N. S. 482. 

C. Defences available. 

2049. Not partiality of arbitrator.] — To debt upon 
an award deft, pleaded nil debet : — Held : partiality 
in the arbitrators could not be given in evidence,, 
for the remedy was in equity, or at law by action 
against the arbitrators if they had been corrupt. 

The plea of nil debet primd facie admits the award* 
A there never was an instance where t his kind of 
evidence was permitted to be given. It would be 
to suffer evidence that affects third persons, the 
arbitrators themselves. An award is a judgment 
by judges chosen by the parties themselves, A a 
jury in a special verdict cannot find any matter or 
fact dehors the award ; by parity of reason, nothing 
dehors the award (as partiality is) can be given to 
them in evidence. If this evidence was permitted, 
pltf. would be wholly unprepared at the trial, for 
all that he has to do is to prove the submission A 
the award ; the corruption or partiality of the 
arbitrators may be wholly unknown to pltf. ; it 
concerns the arbitrators themselves ( Per (Atr.) — 
Wills v. Maccarmick (1763), 2 Wils. 148 ; 95 
E. R. 736. 

Annotations : — Consd. Riddell v. Sutton (1828), 2 Moo. & P„ 
345. Refd. Bruddiek v. Thompson (1807), 8 East. 314. 

2050. Whether Invalidity of award.] — In an action 
on an award to recover the sum awarded, deft, 
cannot dispute the validity of the award, his proper 


set. out the whole award, but only so 
much as will support, pith’s ease. — 
M (Vallum r. McKinnon (18(55), 15 
C. J\ 501.— CAN. 

q. — — Award bad in part.] — The 
ct. hud decided that one portion of an 
award was bad, but the other portion 
good. Pltf. sued for non -compliance 
with the latter, but omitted to set out 
the former part: — field: the omission 
was immaterial. — B ond v. Bond (18G5), 
10 C. 1*. 327.— CAN. 

r. Not demand or elapse of reason - 
aide time.] — C. L. P. Act, s. 171 did not 
in any way alter the pleadings in the 
ease of awards. Where the declaration 
showed tho submission on a certain day 
& the award within a few days there- 
after : — field : it was not necessary to 
aver a demand to comply with the 
award, or that a reasonable time had 
elapsed before action. — R kiu v. Reid 
(18(50), 10 C. P. 247.— CAN. 

PART IV. SECT. 19, SUB-SECT. 4.— C. 

s. In general.] — Any facts which 
vitiate an award (misconduct of arbi- 
trators excepted) are pleadable in bar of 
an action on the award, notwithstanding 
they are not apparent on the face of the 
award. — Rideout v . Stickney (1849), 
1 All. 350 —CAN. 

t. Jurisdiction of court.] — In an- 
swer to a bill to enforce an award, deft, 
by answer objected to the jurisdiction of 
the ct., the submission providing that 
the submission & award should be made 
a rule of the Queen’s Bench or Common 
Pleas : — Held : the objection to the 
jurisdiction would have prevailed If 


properly taken, as the parties to the sub- 
mission hud ugrecd upon their forum, 
but deft., having submitted to tho juris- 
diction by his answer, & himself asked 
the intervention of the ct., could not 
t hen be heard to object at the hearing on 
bill <Sr. answer. — M oore v. Buckner 
(1881), 28 Gr. 600.— CAN. 

u. Not fraud of arbitrators.] — A plea 
setting ui» fraud on the part of the arbi- 
trators as a defence to an action on the 
aw'ard is bad. — Boultenhoube v. Mil- 
ner (1876), 3 N. B. R. (Pug.) G90. — 
CAN. 

2050 i. Whether invalidity of award. ] — 
On a motion for the enforcement of an 
aw r ard, Its validity may be impeached. — 
Buckley v. Land & Works Board, 
Graham v. Victorian Railways Comrs. 
(1893), 19 V. L. R. 522.— A US. 

2050 ii. Apparent on pice of 

award.] — An objection to an award on 
demurrer to a declaration on an award 
must appear on its face or by facts 
stated. — McIntyre v. McIntyre (1870), 
1 P. E. I. 307.— CAN. 

2050 iii. Misconduct of arbi - 

trator. 1 — To an action on an award, deft, 
pleaded on equitable grounds that tho 
arbitrator proceeded ex p. f without notice 
to deft., refused to hear deft. & Ids wit- 
nesses, or allow him a reasonable oppor- 
tunity of proving his case, & examined 
pltf. & his witnesses privately & in the 
absence of deft. : — Held : plea bad. — 
Peuciien v. Lamb (1875), 25 C. P. 
588.— CAN. 

2050 iv. Award not properly exe- 

cuted.] — Semble : an objection that two 
arbitrators made the award without 


notice to the third can be taken advan- 
tage of in an action on the award. — 
Smith v. George (1855), 12 U. C. It. 
370.— CAN. 


2050 v. Failure to dispose of 

costs.]— That costs are not given in an 
award to the extent of the submission is 
no objection on demurrer. — W hite v. 
McKellar 1 J. R. 1. — N. Z. 


— In an action on an award tho declara- 
tion set out in full a deed of submission. 
There w'as a plea that the enlargement 
w r as not made until aftor the arbitrators’ 
authority hud ceased : — Held : the plea 
was bad. — McCulloch v. White (1873). 
33 U. C. R. 331.— CAN. 


2050 vii. 


Informality of award. ] — * 


Hope v. Crookston Brothers (1890). 
17 R. (Ct. of Sees.) 868.— SCOT. 


2050 viii. Want of jurisdiction 

in arbitrators .] — When a suit is brought 
to enforce an award a party to it 
can show that it is not binding upon 
him. on the ground of want of juris- 
diction in the arbitrators. — Bhaurao v„ 
Radiiabai ( 1909 ), I. L. R. 33 Bom. 401. 


«V9U IX. 


- - - v — 1 iwwpicicnGos oj award. i 
— M’Connell & Reid v. .Smith (1911). 
1 S. L. T. 333.— SCOT. h 


2050 x. Statutory requirements 

not complied with .] — In an action on an 
award under Railway Act it was ob- 
jected that the award was made without 
the day’s notioe to doft.’s arbitrator 
required by the Act : — Held : no objec- 
tion. — Widder v. Buffalo & L ake 
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Sect 19. — Enforcement of award: Sub-sect 4, C.; 
sub-sect . 5.] 

course being to apply to the ct. to have it set 
aside. — 43winford v. Burn (1818), Gow. 5. 

Annotations : — Consd. Crampton & Holt v. Ridley (1887). 20 
Q. B. D. 48. Reid. Hoggins t». Gordon (1842), 3 Q. B. 466. 

2051. -.] — To a declaration in debt on an 
award, deft, pleaded a special plea showing that 
the arbitrator had not awarded on all the issues in 
the cause referred to him : — Held : the plea of 
“ no award ” meant no valid award, & the above 
plea was bad, as being an argumentative denial of 
the validity of the award. — Dresser v . Stans- 
field (1845), 14 M. & W. 822 ; 15 L. J. Ex. 274 ; 
6 L. T. O. S. 192 ; 153 E. R. 708. 

Annotations : — Folld. Armitage v. Coates (1849), 4 Exch. 
641. Gon8d. Roberts v. Eberhardt (1857), 3 C. B. N. S. 
482. Reid. Re Smith v. Reece, Re Reece v. Smith (1850), 
14 Jur. 483 ; Adcock v. Wood (1851), 2 L. M. & P. 501. 
Mentd. Humphreys v. Pearce (1852), 7 Exch. 696. 

2052. Not refusal of court to enforce by attach- 
ment.} — A refusal by the ct. to enforce an award 
by attachment does not decide on the validity of 
the award, considered as the subject of an action. — 
Jackson v. Clarke (1825), M’Cle. & Yo. 200 ; 148 
E. R. 382. 

Annotations : — Mentd. Donlan v. Brett (1834), 2 Ad. & El. 
344 ; Cock v. Gent (1845), 14 M. & W. 680; Law v. 
Blackburrow (1853), 14 C. B. 77 ; Everest v. Ritchie (1862), 
7 H. & N. 698. 

2053. Award void in law.] — To a declaration on 
an award, defts., after setting out the submission 
& award at full length, pleaded as follows ; “ defts. 
in fact say that the award is bad <te void in law, & 
this they are ready to verify ” : — Held : this plea 
was good in point of form & substance. — T horp 
< Thorpe) v. Cole (1835), 2 Cr. M. & R. 307 ; 4 
Dowl. 457 ; 1 Gale, 443 ; 5 Tvr. 1047 ; 5 L. J. 
Ex. 24 ; 150 E. R. 158 ; affd. (1830), 1 M. & W. 
531, Ex. Ch. 

Annotations; — Reid. Holdaworth r. Barsham (1862), 2 
B. & S. 480. Mentd. Wallis v. Day (1837), 6 L. J. Ex. 92. 

2054. Award not award of arbitrators.] — Where an 
award is valid in form, & is made on ail the matters 


referred & on no more, & is intended by the arbitra- 
tors to express their decision, an objection that the 
arbitrators had made their award without exer- 
cising their own judgment, but according to the 
opinion of a third person, bv whose decision they 
had beforehand agreed to be bound, cannot be 
taken on a plea of nul tiel agard to an action on the 
award, but ought to be raised on a motion to sec the 
award aside. — Whitmore v. Smith (1801), 7 
H. & N. 509 ; 31 L. J. Ex. 107 ; 5 L. T. 018 ; 8 Jur. 
N. S. 514; 10W. R. 253; 158 E. R, 574, Ex. Ch. 

Annotations : — Folld. Thorburn v. Barnes (1867), L. R. 2 

C. P. 384 ; Bache v. Billingham (1893), 63 L. J. M. C. 1, 

C. A. Reid. Flynn v. Robertson (1869), L. R. 4 C. P. 324. 

2055. Not fraud of parties or misconduct of arbitra- 
tors.] — Where an agreement of reference takes place 
out of ct. & there is no clause that the submission 
shall be made a rule of ct., the award not being 
under the Act of 1098, fraud of the parties interested 
in the award, or misconduct of the arbitrators 
making it, cannot be reached at law'. You cannot 
plead such fraud or misconduct to an action on the 
award ; neither can you in an action on the award 
go into evidence to prove such fraud or misconduct 
(Leach, M.R.). — Dyer v. Dawson (1822), 1 Coop. 
temp. Colt 420 ; 47 E. R. 929. 

2056. Not irregularity in conduct of arbitrators.] — 

A. gave a bond & judgment to B. for balance of an 
account, & B. assigned the judgment to C. After 
submission by A. & C., & aw ard that C. was entitled 
to the benefit of the judgment, a bill was filed by C. 
on the ground of the award, & it was objected by A. 
that the judgment w as given to B. for a much larger 
sum than was really due, & upon an understanding 
that it was to stand only as a security for what was 
actually due, & that the aw ard had been made in 
his absence, & that the arbitrators had not given 
him credit for several sums which he had paid to 

B. on account of the judgment. The objections of 
A. had been stated before the arbitrators by his 
counsel & solrs. ; — Held : C. was entitled to the 
benefit of the judgment for the w r hole sum. — • 
Hill v. Ball (1828), 2 Bli. N. S. 1 ; 1 Dow. & Cl. 
164 ; 4 E. R. 1030, H. L. 


Huron Ky. Co. (1865), 24 U. C. R. 222. 

—CAN. 

2054 i. A ward not award of arbitra- 
tors, ) — Pursuers sued for the balance of 
the price of the crop ou a farm taken 
over by defender as incoming tonant, & 
fixed by arbiters. The defence was that 
there had been no award by the arbiters, 
who had differed, & that the reference 
devolved on the oversman, who had fixed 
a sum as the price of the crop : — Held : 
a good defence. — Londons v. Hunter 
<1881), 18 Sc. L. R. 502.— SCOT. 

f. Invalidity of submission — Statute 
of Frauds.] — Deft, assigned certain lands 
to pltf., & covenanted to put him in 

S ossesslon. The covenant having been 
roken, pltf. & deft., by parol, referred 
their differences to an arbitrator, who, 
by parol, awarded that pltf. should re- 
convey the land to deft., & that deft. 
should pay £100 to pltf. Pltf. tendered 
a re-conveyance of the land to deft., & 
deft, having refused to accept, pltf. 
brought an action on the award for 
£100 : — Ileld ; the action was not main- 
tainable, the contract between the par- 
ties being for an Interest in land, which 
had not been reduced into writing, as 
required by the above Stat. — Johnston 
r. M’Allister (1835), 1 Jo. Ex. Ir. 
499.— IR. 

g. Lack of power to refer .] — 

Held : a person, who had stated that the 
other side had no power to refer, was 
entitled to plead the incompetoncy of 
the reference by way of exception 
against a demand for the sum awarded. 
— Thomson's Trustees v. Muit (1867), 
6 M. 145.— S. AF. 


i h. Objections dehors award.] — Roche 
i V. R. (1845), 8 I. Eq. R. 638.— IR. 

k. Performance — Must be proved .] — 
To an action ou an award deft, pleaded 
performance only. At the trial a ver- 
dict was entered for deft. : — Held : deft, 
not entitled to a verdict In his favour, 
for he had pleaded performance which 
he had failed to prove. — Anderson t\ 
Van Buseck (1859), 18 U. C. R. 172. — 
CAN. 

l. Not receipt expressed to be in full 
1 of all dues <(’’ demands , etc.] — Where a 
■ party had, subsequent to an award, paid 

the other party a sum of money & takon 
a receipt from him expressed to be in 
' full of all dues & demands to date : — 
Held : the receipt, although prepared 
by one party in good faith & signed 
' by the other with knowledge of its con- 
tents & of all the circumstances, was 
no bar to an action on the award. — 
Bennett i\ Murray (1865), 1 Old. 614. 
—CAN. 

m. Plea of no award.] — Held : under 
a plea of no award a party could not dis- 
pute the arbitrators’ authority to award 
a particular sum, but might have 
pleaded nunquam indebitatus, which 
would have brought the submission In 
issue. — Hodgson v. Whitby Town 
(1858), 17 U. C. R. 230.— CAN. 

n. Set-off.] — A set-off of a sum cer- 
tain is a good plea in debt on a submis- 
sion bond, assigning as a lireach the non- 

E ayraent of a sum certain awarded. — 
1NGFORI) v. Musorove (1843), 6 O. S. 
042.— CAN. 


o. Receipt by plaintiff of money 

to defendant's use. ] — In an action on an 
award : — Held ; as no defence had been 
set up to the award at the trial, & no 
action taken to set aside the award, 
deft, could not set up a defence that pltf. 
had since received money to deft.'s use. 
— McKenzie v. Sommers (1864), 14 

C. P. 97.— CAN. 

p. Lack of opportunity to have 
award altered.] — It is not sufficient 
cause against an action ou an award 
that the unsuccessful party, not having 
been furnished with the minutes of the 
award, had lost the opportunity of 
suggesting certain alterations in it. — 
Beweev v. Sullivan (1833), Hayes & J. 
351.— IR. 

q. Effect of plea of nunquam indebi- 
tatus.] — In an action of assumpsit upon 
an award ; — Held : the general issue of 
nunquam indebitatus put in issue the 
submission to arbn., the enlargement 
of the time & the making of an award 
in accordance with the submission. — 
Abbott v. Skinner (1861), 7 U. C. L. J. 
158.— CAN. 

r. When action on award will be 
stayed,] — A judge in chambers will not 
interfere to stay proceedings on an 
award, in order that a motion may be 
made in term to set it aside, when the 
facts are conflicting. — Mo Leary v. 
Smith (1859), 5 U. C. L. J. 212.— CAN. 

s. .] — IIennebkrry v. Hknne- 

berry (1865), 5 Nfld. L. R. 145. — 

NFLD. 
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Part IV.- 

2057. Not plene administravit.] — An extrix. re- 
ferred to arbn. to be finally determined on disputes 
Sc differences respecting certain unsettled accounts, 
without making any reservation as to assets, Sc the 
arbitrators, without finding assets, awarded her to 
pay a certain sum : — Held : plene administravit was 
no bar to an action on the award. — R iddell v . 
Sutton (1828), 5 Bing. 200 ; 2 Moo. & P. 345 ; 7 
L. J. O. S. C. P. 60 ; 130 E. R. 1037. 

See, also , Nos. 256 — 261, ante . 

Statute of Limitation.] — See Nos. 1713 — 15, ante. 


Sub-sect. 5. — By Action on Bond. 

2058. Necessity for demand.] — An award, on a 
controversy respecting a lease Sc arrears of rent, 
that the party should pay so much for the arrears 
is a sum in gross, payable without demand. 

Debt upon an obligation of £100, conditioned for 
the performance of the award of A. of all matters 
betwixt them. A. had awarded that deft, should 
pay to pltf. £13 6s. 8d. for rent in arrear of a house, Sc 
should pay half yearly for the enjoyment of the 
house for three years Sc a half £1 5 at the Annuncia- 
tion, & Saint Michael, or within forty days after, Sc 
that, if he failed of the payment, that then the 
award for his enjoying the house should be void. 
Deft, pleaded payment of the £13 6s. 8 d. at the days, 
Sc pleaded the tender of the rent at the tenement, Sc 
that none were there to receive it : — Held : this 
rent or sum was a sum in gross, & payable without 
demand by deft, at his peril, who ought to seek out 
the obligee to pay it. — Furser v. Prowd (1617), 
Cro. Jac. 423 ; 79 E. R. 361. 

2059. .]— Pltf. & deft, had submitted them- 
selves to the award of an arbitrator indifferently 
chosen between them to arbitrate, ordain Sc finally 
adjudge of & upon the premises, Sc deft, undertook 
Sc promised pltf. that, if deft, should not perform 
the award to be made, he would pay £40 to pltf. 


The Award 

when he should be thereunto requested. The arbi- 
trator awarded that deft, should pay to pltf . various 
sums amounting in all to £6, Sc that both parties 
should give mutual releases, Sc that deft, should de- 
liver a fine to pltf. In assumpsit pltf. set out the 
above facts Sc alleged that deft, had not paid the £6, 
nor delivered the fine, nor paid the £40 to pltf. 
according to his promise, but pltf. did not allege 
any demand of the £40 : — Held : the declaration 
must aver a special request. — B irks v. Trippet 
( 1666), 1 Saund. 28 ; 1 Sid. 303 ; 85 E. R. 32. 

Annotations : — Consd. Rowe r. Young (1820), 2 Bli. 391. 

Apld. He Dilworth, Ex p. Lancaster Canal Co. (1831), 

Mont. 27. Expld. & Apld . Wharton v. King (1831), 2 

B. & Ad. 528. Distd. Hooper v. Woolmer (1850), 10 C. B. 

370. Reid. Simpson v. Routh (1824), 2 B. & C. 682 ; 

Maylam v. Norris (1845), 1 C. B. 244 ; Harrison v. Creswiek 

(1853), 13 C. B. 399 ; Jewell v. Christie (1867), L. R. 2 

C. P. 296 ; He Brown’s Estate, Brown v. Brown, [1893] 

2 Ch. 300 ; Bradford Old Bank v. Sutcliffe, (1918] 2£. B. 

833, C. A* Mentd. Child v. Sands (1693), 1 Salk. 31 ; 

Creswiek v. Harrison (1850), 10 C. B. 441. 

Necessity for demand in enforcing payment by 
attachment.] — See Nos. 2107 — 2128, post. 

2060. What plaintiff must show — Breach — 8 & 9 
Will. 8, c. 11.] — In debt on bond, conditioned to 
perform an award, pltf. must assign a breach under 
the above Act, Sc cannot have judgment for the 
penalty Sc take out execution for the single sum 
awarded, though the measure of damages be ascer- 
tained by the award. — W elch v. Ireland (1805), 6 
East. 613 ; 2 Smith K. B. 666 ; 102 E. R. 1424. 

Annotations : — Reid. Murray v. Stair (1823), 2 B. & C. 82 ; 

Gillingham v. Woskett (1824), M'CIe. 198. 

2061 • Whole demand.] — In an action brought 

on an arbn. bond pltf. must set forth the whole 
demand. — P erry v. Nicholson (1757), 1 Burr. 
278 ; 2 Keny. 557 ; 97 E. K. 313. 

2062. Defences — Performance.] — A release de- 
livered to a stranger is good performance of an 
award, if no particular place be mentioned for de- 
livery. — Alford v Lee (1587), Cro. Eliz. 54; 2 
Leon. 110 ; 78 E. R. 315. 

Annotation : — Reid. Doe d. Gamons v. Knight (1826), 5 

B. & C. C71. 
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t. At what time action competent .] — 
In an action on a bond to perform an 
award it in not necessary that a month 
should elapse after written notice from 
the arbitrator to defts. of the making 
of the award. — Mahson v. Robertson 
<1879), 44 U. C. R. 323.— CAN. 

2060 i. What jdaintiff must show — 
Specific breach.] — In an action on a bond 
for performance of an award, the par- 
ticular breach relied on must be stated 
in the declaration ; it is not sufficient to 
state it generally. — Buruoynk v. Bur- 
goyne, N. B. Dig. 583 (34).— CAN. 

2060 ii. .] — Particular 

breach in bond for performance of award 
must be stated in declaration. — Gesner 
v. Cairns (1853), 2 All. 595. — CAN. 

2060 ill. Bond, submission & 

award,.] — In an action upon a submission 
bond, ploa non est factum, 8c subsequent 
suggestion of breaches by pltf., it is suffi- 
cient to prove the bond & submission 
set out upon the record, & an award 
tallying with it. — Lossing t\ Horned 
(1825), Tay, 219— CAN. 

2060 iv. — — T wo breaches averred — 
One supported.] — In debt on bond if two 
breaches be assigned in the replication, 
it will be sufficient on general demurrer 
if one only be supported. — Boyd v. 
Durand (1836), 5 O. 8. 122. — CAN. 

2060 v. Mutual submission .] — In 

debt on an award under bonds of sub- 
mission, it is necessary to show a mutual 
submission. — S kinner v. Holcomb 
<1842), 6 0. S. 336 — CAN. 


2080 vi. Award made in manner 

stipulated.] — Whore, by the condition of 
an arbn. bond the award was directed to 
be in writing, indented under the hands 
8c seals of the arbitrators : — Held : a 
declaration not averring that the award 
was indented was bad. — Coburn v. 
Taylor (1843), 2 Kerr. 120.— CAN. 

2060 vii. Non -performance.] — 

Whore to debt on an arbn. bond, deft, 
pleaded performance & pltf. replied 
setting out the award, which was for 
payment by deft, of a debt due to A. by 
pltf. Sc deft, as co-partners, 8c that pltf. 
was obliged to nay the debt to A., but 
did not show otherwise than by inference 
that it had not been paid by deft. : — 
Held : the replication was bad. — L ym- 
burner v. Norton (1845), 1 U. C. R. 485. 
—CAN. 

2060 viii. Proof of award.] — In 

debt on bond : — Held : the award was 
sufficiently proved by showing that defts. 
had actod upon it by paying a portion 
of the sum awarded. — Hughes v. 
Mutual Fire Insurance Co. of Dis- 
trict of Newcastle (1852), 9 U. C. R. 
387 — CAN. 

2060 ix. In answer to plea of no 

award .1 — Action on bond. Plea, that 
the bond was conditioned to perform an 
award, & no award made : — Held : pltf. 
must reply specially, denying the con- 
dition, or setting out an award & 
alleging a breach, & he could not take 
issue. — C owan v. White (1863), 9*U. C. 
L. J. 131.— CAN. 

2060 x. Informal declaration in - 

sufficient.] — Declaration in debt alleging 


a reference by bonds with a penalty. Sc 
setting out the award thereon, assigning 
breaches for non-performance, & con- 
cluding “ whereby an action had 
'accrued to recover the sum of £1,090 
above demanded ” : — Held : bad as an 
informal declaration on the bond of sub- 
mission. — S imfhon v. Mode (1843), 6 
O. 8. 511.— CAN. 

2062 i. Defences — In general.] — Any 
facts which vitiate an award (except mis- 
conduct of the arbitrators) may be 
pleaded in bar to an action on the arbn. 
bond. — Rideout v. Stickney (1849), 1 
All. 350.— CAN. 

2062 ii. Objections in law.] — In 

debt on bond to perform an award, a plea 
setting forth more legal grounds of objec- 
tion is bad. — B oyd v. Durand (1836), 
5 O. 8. 122. — CAN. 

2062 iii. Where two separate parts 

to award. J — If there be two separate parts 
in an award, an answer to one part can- 
not be pleaded iu bar of both in an 
action on bond to perform an award. — 
Boyd v. Durand (1836), 5 O. 8. 122.— 
CAN. 

2062 iv. Award out of time.] — 

Submission by bond. On the day limited 
the arbitrators wore prepared to award, 
but, all parties believing tho time would 
not expire until next day, deferred the 
publication then at deft.’s request, & 
heard further evidence on both sides 
next day, & then made their award : — 
Held : the extension of time was a parol 
submission, 8c assumpsit was maintain- 
able thereon for not performing the 
award, although no action would lie on 
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Arbitration. 


Serf. 10 . — Enforcement of award: Sub-sects . J 

A. B. C. d' D. 1 

2063 . .] — In debt upon a bond upon 

condition to stand to the award of S., deft, pleaded 
that S. had arbitrated that he should pay to pltf. 
£10, & said he had paid it to pltf.’s wife, who re- 
ceived it : — Held : pltf. entitled to judgment. — 
Frond & Batt’s Case (1589), 1 Leon. 320 ; 74 
E. R. 291. 

2064 . .] — Lessees of land, <fe of coal 

mines found or to be found therein, covenanted 
forthwith to proceed to sink for coal as far as could 
A: ought to be accomplished by persons acquainted 
with the nature of collieries, & as in such case was 
usual & customary. A: to erect fire engines for the 
purpose, by June 24, 180(5, or, in default thereof, to 
pay so much to the lessor as arbitrators should 
award. After the day past, without any new pits 
sunk, etc., the parties named arbitrators to award 
concerning the damage, loss, A delay to the lessor, 
if any, & whether any rent or other satisfaction 
should be made to him on that account, & the 
lessees gave a bond to the lessor conditioned to per- 
form the award. Afterwards the arbitrators 
awarded that the lessees had not performed their 
covenant, by not having proceeded to sink for the 
coal so far as could ought to he accomplished, etc. 
(in the words of the covenant) on or before June 24, 
180(5, for which they awarded to the lessor £150 on 
account of all damages Ac losses (hen incurred on 
account of such breach, Ac that- the lessees should 
sink coal mines. A: erect tire engines for getting the 
coals demised on or before June 24, 1807, &, in 
default thereof <fc until the same should be done, 
they should pay a yearly rent of £200 to the lessor 
as a compensation for the lord's slvare reserved 
under t he lease. To an act ion on the bond : — Held : 
it was a sufficient answer by the lessees to save the 
condition, that they had paid the £150 awarded for 
the breach of the covenant up to June 24, 1806, A, 
as to the subsequent period from thence till June 24, 
1807, that on divers days between, etc., they did 
well A: truly sink coal in the lands demised as far as 
could A: ought to be accomplished, etc. (in the 
words of the, covenant ), A: were ready Ac willing to 
have sunk Ac completed the pits, Ac to have erected 
the necessary lire engines, etc., within the time 
limited by the award, but that at the time of 
making the lease, Ac from thenceforth, there were 
no mines of coal under the lands as could or ought 
to be worked by any person acquainted with the 
nature of collieries, or as in such cases it was usual 
or customary to work, or as would have defrayed 
the necessary expenses of working A: getting the 
same, all which premises defts. ascertained Ac proved 


by due Ac sufficient experiments Ac trials then and 
there made; (2) leave should be given to amend 
by taking issue on the sufficiency of the experi- 
ments, — Hanson v. Boothman (1810), 13 East, 22 ; 
104 E. B. 274. 


Sub-sect. 6. — By Attachment. 

Sec, now , Debtors Act, 1869 (c. 62), s. 4. 

A , At whose instance . 

2065 . Executor of party.] — An exor. may have* 
without scire facias , or other process of revivor, an 
attachment for non-performance of an award made 
in his testator’s cause in his lifetime in favour of 
testator. — Rogers v. Stanton (1816), 7 Taunt. 
575; 129 E. R. 229. 

Annokdions : — Consd. Maffey v. Godwyn (1832), 1 Nev. Sc 
M. K. B. 101. Distd. Bowker v. Evans (1885), 15 Q. B. D. 
5(55, C. A. 

2066 . Personal representatives of deceased party.] 

— The ct. will not grant an attachment for the non- 
payment of costs payable under an award, at the 
instance of the personal representative of a deceased 
party, to which party they were to have been paid. 
— R. v. Maffey, Maffey v. Goodwin (1833), 1 
Dowl. 538 ; 1 Nev. Ac M. K. B. 101. 

2067 . Stranger.] — Where a person is not a party to 
the reference, an atttachment for non-payment of 
money pursuant to an award cannot be obtained by 
him, although by the terms of the award the money 
is in fact to be paid to him. — Exp. Skecte (1839), 2 
Will. Woll. Ac H. 49 ; sub nom. Hall v. Sheet, 3 
Jur. 870. 

B . Against whom. 

Parties bound by award .] — See cases in Tart I. 
Sect. 5. 

2068 . Party resident outside jurisdiction.] — The ct. 

will grant an attachment against a party for non- 
performance of an award which has been made a 
rule of ct., though he reside out of the jurisdiction 
of the ct. — H opckaft v. Fermor (1823), 1 Bing. 
378 ; 8 Moore, C. 1\ 424 ; 2 L. J. O. S. C. P. 29 ; 
130 E. R. 153. 

Annotation : Apld. Exp. Wyatt (1837), Will. Woll. Sc. l)av. 
70. 

C. In what cases. 

Sec , now , Debtors Act, 1869 (c. 62), s. 4. 

2069 . Discretion of court — Contradictory affi- 
davits.] — Enforcing an award by process of con- 
tempt- is discretionary, Ac the ct. will not do it 
where there are contradictory affidavits as to the 
performance. — Hales v. Taylor (1726), 2 Stra. 
695 ; 93 E. It. 790. 


the bond.— Hull v. Alway (1830), 

O. 8. 375.— CAN. 

2062 v. Errors in plead i?ig ,] — 

Bennedict r. Parks (1850), 1 C. P. 
370.— CAN. 

2062 vi. .] — Held : it was re- 

pugnant to plead to an action of debt 
on bond for non-performance of an 
award that the arbitrators did not make 
*• the said award ” before a certain 
date, when it had been nowhere asserted 
that any award had been made. — 
Finkle v. Arnold (1848), 0 U. C. R. 
168.— CAN. 

2062 vii. No award — Subsequent 

pleadings.}- -Pltf. declared in debt on 
bond for the performance of an award. 
Deft, pleaded no award upon the pre- 
mises. Pltf. replied setting ont the 
award. Deft, rejoined matter extrinsic 
of the award, & relied upon it for show- 
ing the award void: — Held: the re- 
joinder was bad, as being a departure 
from the plea. — Maxwell v. Ransom 
(1844), 1 U. C. R. 219.— CAN. 


2062 viii. .] — Tewhlky 

v. Dunlop (1844), 1 U. C. R. 138.— CAN. 

2062 ix. In equity, ] — Gerrie v. 

Me Don ell (1859). 18 V. C. R. 140.— 

CAN. 

2062 x. Mistake in hand .] — 

Gerrie v. McDonell (i860), 18 U. C. R. 
146.— CAN. 

2062 xi. Not. that submission not 

stated to be mutual .] — In an action on a 
sealed agreement to abide by an award, 
it is no objection in arrest of judgment 
that the submission is not stated to be 
mutual. — French v. Weir (1858), 17 
U. 0. R. 245.— CAN. 

2062 xii. Not defects in merits of 

award. 3 — In an action on a bond to per- 
form where the award lias in fact been 
made, its merits cannot be tried. — 
Masson v. Robertson (1 879), 44 U. C. R. 
323.— CAN. 

2062 xiii. Plea of no award.] — De- 

claration in debt on a submission bond, 
averring that the award was made 


on the day appointed. Plea, “ no 
award.” Replication, an award with- 
in the time — to wit, on a day & year 
different from the year stated in the 
declaration. On general demurrer : — 
Held : the replication was sufficient. — 
Judge v. Judge (1838), 5 O. 8. 692. — 
CAN. 

2062 xiv. .] — Croker v . 

Hougan (1843), 6 O. S. 508.— CAN. 

PART IV. SECT. 19, SUB-SECT. 6.— C. 

a. Award requiring delivery of 
land .] — The ct. will enforce performance 
of an award by attachment, though it 
extends to the delivery of possession of 
land. — McPherson v. Walker (1850), 
1 P. R. 30.— CAN. 

b. Award for payment by instal - 
ments unlh interest.] — When arbitrators 
award the payment of a sum of money 
by instalments, with interest until paid, 
an attachment will not lie for non- 
payment of the principal. — Napier v. 
Napier (1833), 1 Ir. L. Ecc. N. S. 154,— 
IR. 
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2070. Doubt.] — The ct. will not grant an attach- 
ment for non-performance of an award, if there be 
the least doubt as to its correctness, but will leave 
the party to his action or enlarge the rule nisi to 
afford time to amend the award. — M iddleton’s 
Case (1823), 1 L. J. O. 8. K. B. 153. 

2071. .] — An attachment will not be granted 

for disobedience of an award, unless the duty to be 
performed or the money to be paid be distinctly 
ascertained therein. — G raham v. Darcey (1848), 
6 C. B. 537 ; 6 Dow. k L. 385 ; 18 L. J. C. P. 61 ; 
12 L. T. O. S. 149 ; 136 E. R. 1358. 

2072. As of course.] — An attachment goes of 
course for non-performance of an award. — A non. 
(1774), Lofft, 451 ; 98 E. R. 742. 

2073. Second application.] — In showing cause 
against a rule for attachment for non-performance 
of an award, affidavits cannot be used to show that 
the award is impracticable, uncertain or not final, 
nor can the award be impeached except for defects 
apparent on the face of it. The rule, that an appli- 
cation once disposed of cannot be renewed under 
the same circumstances k for the same object, is 
not binding in all cases. 

An award directed that A. should pay the arbi- 
trators’ costs, k should be reimbursed by B., & a 
rule for an attachment against B. for not reimburs- 
ing A. was discharged, because the affidavits did not 
show that A. had paid them to the arbitrator. A. 
had not then paid them, but had given his note for 
the amount which he afterwards paid. On a second 
motion an attachment was granted, on the ground 
that the payment by A. was a new fact, which took 
the case out of the ordinary rule, it appearing also 
that there had been contumacy in the party 
against whom the rule was directed k hardship on 
appct . — Re Butler, Baker k Masters (1819), 13 
Q. B. 341 ; 116 E. R. 1293 ; sub nom . Butler v. 
Masters, 13 L. T. O. S. 23 : sub nom. Masters v. 
Butler k Baker, 18 L. J. Q. B. 328 ; 13 Jur. 869. 

2074. .] —A rule for an attachment for non- 

performance of an award may be moved on a fresh 
contempt (by a fresh demand k refusal) after a 
former motion has been refused for want of a suffi- 
cient affidavit of a contempt. — D ickson v. Oli- 
PH ant (1846), 6 L. T. O. S. 414. 

2075. Claim for interest on sum awarded.] — On an 
award directing payment of money at- a certain 
time, interest from that- time till payment may be 
recovered by action, but not by motion for attach- 
ment . — Re Oiiurcher & Stringer (1831), 2 
B. k Ad. 777 ; 1 Dowl. 332 ; 109 E. R. 1334 ; sub 
nom. Oiiurcher v. Stringer, 9 L. J. O. S. K. B. 318. 

J). Effect of Contemporaneous Proceedings. 

2076. Action on award.] — Upon award made a rule 
of ct., the party may proceed both by action k 
attachment at the same time. 

H. bound himself in a bond to stand to t-he 
award of S. An award was made k the party, in 
whose favour the award was, moved for an attach- 
ment for non-performance which was granted. 
Pending that he brought an action on the bond. 
A motion that lie might not proceed both ways was 
denied for the reason that pltf. would have no 
satisfaction upon the attachment. — A non (1703), 

1 Salk. 73; 91 E. R. 69. 

Annotation : — Expld. Stock v. Dc Smith (1735), Cunn. lfiO. In 
the caso in 1 Salk. 73 no action was depending 1 when the 
attachment was granted, though in that case I should 
have thought it considerable whether, when he had got 
bail to his action, the ct. should not have stopped the 
attachment ; but, however, the attachment there was 
granted before any action brought (Lord Hardwiokis, 
O. J .). 

2077. .] — The ct. refused to stay proceedings 

in an action of debt on an award, on the ground 
that deft, was actually in custody upon an attach- 

j. — VOL. II. 


ment for breach of it, as the proceedings upon the 
attachment were begun first k could not hinder the 
proceeding by way of action, which was a greater 
<fc more beneficial remedy- Semble : it would have 
been otherwise if the action on the award had been 
brought before the motion for attachment. — 
Paterson v. Gross (1732), 2 Barn. K. B. 227 ; 94 
E. R. 406. 

2078. — - — .] — If a party bring an action on an 
award, lie is precluded from moving for an attach- 
ment for non-performance. — Stock v. De Smith 
(Smith) (1735), Cunn. 160 ; Lee temp. Hard, 106; 
95 E. R. 06. 

Annotation : — Distd. Mendoll v. Tyrrell (1841), 9 M. & W. 

217. 

2079. .] — To a prayer for an attachment for 

non-performance of an award, it was objected that 
an action of debt had already been brought in the 
Common Pleas on the same award : — Held : after 
the party had made his election by bringing an 
action, the ct. ought not to grant- an attachment, 
k no other rule should be granted than a rule for an 
attachment, on pltf. undertaking to discontinue 
his action. — Anon. (1738), Andr. 299 ; 95 E. R. 407. 

Annotation : — Consd. Pauli v. Pauli (1833), 2 Cr. & M. 235. 

The case in Andrews appears to have been before the ct. in 

Hadley v. Jjoveday (1797), 1 Bos. & P. 81, yet the rule was 

thore refused (Lord Lyndiiurst, C.B.). 

2080. .] — The ct. will not grant an attach- 
ment for non-performance of an award, pending an 
action brought on the award, nor allow pltf. to 
waive the action in order to apply for the attach- 
ment. — Badley v. Loved ay (1797), 1 Bos. k P. 
81 ; 126 E. K. 790. 

Annotations : — Distd. Higgins v. Willos (1828), 3 Man. &■ Ry. 

K. B. 382 ; Pauli v. Pauli (1833), 2 Ur. & M. 235 ; Mendoll 

v. Tyrrell (1841), 9 M. & W. 217. 

2081. .] — -The ct. will grant an attachment 

for the non-payment on demand of money awarded, 
after an action on the award commenced k discon- 
tinued. where the action was not pending at the 
time of the demand. — Higgins v. Willes (1828), 

3 Man. k Ry. K. B. 382 ; sub nom. Re Higgen k 
Willis, 7 L. .T. O. S. K. B. 90. 

2082. .] —An attachment for not performing 

an award will not be granted, if an action has been 
commenced, except upon the terms of discontinuing 
the action k paying the costs. — Paull (Paul) v. 
Paull (Paul) (1833), 2 Cr. & M. 235 ; 2 Dowl. 340 ; 

4 Tyr. 72 ; 3 L. J. Ex. 11 ; 149 E. R. 747. 

Annotations : — Distd. Mendell v. Tyrrell (1841), 9 M. & \V. 

217. Mentd. tie Dodington (1839), 7 Scott, 733. 

2083. .] — -If a party proceeds t-o enforce an 

award by attachment, k afterwards by action, the 
attachment may be set- aside, but on terms. — 
Lonsdale (Earl) v. Whinnay (1834), 1 Cr. M. k 
R. 591 ; 3 Dowl. 263 ; 5 Tyr. 203 ; 4 L. J. Ex. 7 ; 
149 E. R. 1210. 

Annotation : — Distd. Mendell v. Tyrrell (1841), 9 M. & W. 

217. 

2084. .] — The ct. will discharge with costs 

a rule niei for an attachment for non-payment of 
costs, pursuant- to an award, if an action for the 
recovery of the sum in dispute was pending at the 
time of the demand made. — Baker v. Wells 
(1841), 9 Dowl. 323. 

2085. Filing affidavit of debt in Court of Bank- 
ruptcy.] — An arbitrator having awarded a sum of 
money to be paid by deft, to pltf., the latter filed an 
affidavit of debt in the Ct. of Bkpcy., under 
Judgments Act, 1838 (c. 110), s. 8, k deft, then 
entered into a bond, conditioned, in the words of 
the Act, for the payment of the money, but omit- 
ting the alternative of rendering himself to gaol : — 
Held : pltf. was not precluded by having adopted 
that proceeding from proceeding by attachment. — 
Mendell (Menden) v. Tyrrell (1841), 9 M. k W. 

p p 
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217 ; 1 Dowl. N. S. 453 ; 12 L J. Ex. 121 ; 0 Jur. 
18 ; 152 E. R. 92. 

E. Grounds of Objection to Application. 

2086. Willingness to perform.] — An award re- 
quired deft, {inter alia) to pay pltf. a sum of money, 
A to pull down a wall which he had built upon pltf ’s. 
ground. On an application for an attachment for 
breach of the award deft, stated on affidavit that 
he had actually tendered the money i-o pltf. that 
was due upon the award, A was ready to pull down 
the wall, provided pltf. would be bound to enter 
into a rule of ct. not to bring an action of trespass 
against deft, for so doing : — Held : these were 
reasonable terms to be agreed to, A the rule should 
be made absolute for the attachment, the rule to 
lie in the officer’s hand, & not be executed at all, 
provided deft, should pull down the wall within a 
month’s time. — Palucer v. Cotton (1731), 2 Bam. 
K. B. 100 ; 91 E. R. 018. 

2087. Claim of set-off.] — On an application for 
attachment for non-payment of money awarded, 
it appeared that the arbitrator was debarred by the 
rule from the consideration of deft.’s demand on 
pltf., A that deft., having brought his action against 
pltf., pltf. had pleaded the general issue & given 
notice to set off his demand under the award. 
Pltf. refusing to consent to a reference to the 
prothonotary, the rule was made absolute for 
attachment, but ordered to stay a month in the 
officer’s hands. — Harrison v. Oliver (1739), 
Barnes, 50 ; 91 E. R. 804. 

Annotation : — Apld. S wayne & Bovill v. White & Ponsford 

(1862). 31 L. J. Q. B. 260. 

2088. Counterclaim.] — If, after an award directing 
payment of money to pltf., matter arises which 
gives deft, a counterclaim against pltf. for an equal 
amount, the ct. will not grant an attachment on the 
application of pltf. to enforce payment of the 
money to him. — Reks v. Rees (1850b 25 L. J. Q. B. 
352. 

2089. Pending application to set aside award.] 

— The ct. will not grant an attachment for non-pay- 
ment of a sum of money awarded, which was 
demanded while a rule for setting aside the award 
was pending. — Balling v. Matchett (1710), 
Willes, 215 ; Barnes, 57 ; 125 E. R. 1138. 

2090. Irregularity at hearing — Proceeding ex parte.] 
— On showing cause against a rule for an attach- 
ment advantage may be taken of an irregularity 
in the award, e.g., that the arbitrators have pro- 
ceeded ex p., by affidavits impeaching it, though 
the time for setting it aside has elapsed. — Anon. 
(1754), 1 Keny. 118 ; 90 E. R. 937. 

2091. Not defects not apparent on face of award.] — 
A party cannot, in showing cause against an 
attachment for not performing an aw T ard, impeach 
the award for defects not appearing on it. — 
Holland v. Brooks (1795), 0 Term Rep. 101 ; 101 
E. li. 489. 

Annotations Apprvd. Brazier v. Bryant (1825), Bing. 


167. Apld. Hill v. Marshall (1827), 5 L. J. O. S. C. P. 161. 

Retd. H. r. Grant (1849), 13 Jur. 1026 ; Davis t>. Pratt 

(1855), 17 C. B. 183. 

2092. -.] — On a rule nisi for an attachment 
on an award no objection can be taken to it that 
does not appear on the face of it. — Paull v. Pauli. 
(1833), 2 Or. A M. 235 ; 2 Dowl. 340 ; 4 Tyr. 72 ; 
3 L. J. Ex. 11 ; 149 E. R. 747. 

2093. .] — A party cannot, on show ing cause 

against an attachment for non-performance of an 
award good on the face of it, use affidavits im- 
peaching the award. — Masters v. Butler & 
Baker (1849), 18 L. J. Q. B. 328 ; 13 Jur. 809 ; 
sub nom. Butler v. Masters, 13 L. T. O. S. 
23. 

2094. Illegality apparent on face of award.] — 

Upon an application for an attachment for non- 
performance of an award, the submission to which 
w as made a rule of ct. by virtue of the Act of 1098, 
it is competent to the parties to object to the award 
for any illegality apparent upon the face of it, 
although the time limited by that st-at. for applying 
to the ct. to set aside the award is expired. — 
Pedley v . Goddard (1790), 7 Term Rep. 73 ; 101 
E. R. 801. 

Annotations : — Gonad. Lowndes v. Lowndes (1801), 1 East,, 

276 ; Auriol v. Smith (1823), Turn. A It. 121. 

2095. Not corruption of arbitrator.] — Corruption 
in the arbitrator is no ansAver to a motion for an 
attachment for non-performance of an award. — 
Brazier v. Bryant (1825), 3 Bing. 107 ; 10 Moore, 
C. P. 587 ; 130 E. R. 477. 

Annotations : — Apld. Hill v. Marshall (1827), 5 L. J. O. S. C. I\ 

161. Refd. It. v. Grant (1849), 13 Jur. 1026. 

2096. Performance.] An award directed that 
deft, should not again use a certain way, A was 
made a rule of ct. On an application for attach- 
ment for disobedience of the rule, it being alleged 
that acts of trespass had been committed by deft.’s 
domestic A other servants, it appeared that, since 
the making of the aw ard, he had neither used the 
w r ay himself, nor permitted or authorised its use 
by any of his servants, & that the instances of user 
relied on by pltf. had been by day labourers, per- 
sons not so much under the control of their employer 
as domest ic servants might be supposed to be : — 
Held : the application must be refused, as deft , 
had not been guilty of anything that could lie 
reasonably construed to amount to a breach of 
good faith. — Russell v. Yorke (1837), 4 Scott, 
422 ; 1 J. P. 125 ; 1 Jur. 350. 

2097. Delay in enforcement.] — The ct. refused 
to proceed by attachment upon an award made 
eight years before, A left the party to proceed 
by action . — Re Darwin (1831), 9 L. J. O. S. 
K. B. 183. 

2098. S. P . Lodge v. Portuouse (1774), Lofft, 
388 ; 98 E. R. 708. 

Annotation : — Apld. Tebbutt v. Ambler (1813), 12 L. J. Q. II. 

Mistakes & defects in award.] — See cases in 
Sect. 13, Sub-sects. 1 A 2, ante. 
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c. Award not stating ix rotors had 
assets .] — Whore exors, submitted to 
urbn., with a proviso that it should not 
be taken as an admission of assets, & the 
arbitrators awarded that they Hhould 
pay a certain sum, without stating that 
they had assets, a rule for an attach- 
ment against them for non-payment was 
refused. — G ilukkt v. Simpson (1841), 
1 Out. Dig. 122.— CAN. 

d. New arrangement subsequent to 
award.] — Attachment will not be granted 
where a new arrangement has been made 
between the parties, subsequent to the 
award ; but the successful party will be 


left to an action on the award. — 
Thompson r. Macklkm (1855), 1 P. It. 
293. -CAN. 

e. Rxcculion of trust deed after 
award .] — Execution by deft, of an 
assignment in trust for creditors, by 
which pltf. is to be lirst paid, A accept- 
ance of such assignment by pltf., is no 
answer to an application for attachment 
on an award for the same debt. — 
McKenzie v. McKenzie (1856), 2 P. It. 
157.— CAN. 

1. Impossibility of performance ow- 
ing to uncertainty .] — Where an award is 
vague, & defts. swear that it is impos- 
sible to complj with it, owing to uncer- 


tainty, an attachment will be refused. — 
lie Manley A An person (1856), 2 P. It. 
106.— CAN. 

g. Award void. 1 — Upon a rule to 
pay money or for an attachment, the 
party opposing may show by affidavit 
that the award is a nullity. — B ooklet v. 
Land & Works Board, Graham v. 
Victorian Railways Comrn. (1893), 19 
V. L. R. >22.— A US. 

209 1 i. Not defects not apparent on face 
of award .] — Objections not appearing on 
the face of the award cannot be reused 
against an application for attachment. — 
Blekchkr v. Loyall (1856), 2 P. K. 14. 
—CAN. 
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F. Proceedings . 


(a) Service of Award . 

2099. Necessity for personal service.] — The ct. will 
not infer personal service of an award to bring a 
party into contempt. — Brander v. Penleaze 
(1814), 5 Taunt. 813 ; 128 B. It. 912. 

2100. — .] — The ct. will not grant an attach- 
ment against an attorney, to compel the payment 
of money in pursuance of an award, unless personal 
service can be proved, the party having another 
remedy open to him, namely by action. — Turner 
v. Blundell (1848), 12 L. T. O. S. 177. 

2101. The ct. will not break in upon the 

rule which requires personal service for the purpose 
of an attachment, although deft, keeps himself 
secluded in order to evade service, & there is reason 
to believe that the rule of ct. has been brought to 
lus knowledge. — Thomas v. Rawlings (1859), 28 
L. J. Ex. 347 ; 33 L. T. O. 8. 189. 

2102. Sufficiency of service.] — On a motion for 
attachment for not performing an award, it ap- 
peared that the affidavit of service was that the 
deponent showed deft, the award A rule, A before 
lie could give him a copy deft, left his house A a 
copy was left at the door : — Semble : this was in- 
sufficient service. — R. w. Ashly (1725), 11 Mod. 
Rep. 399; 88 E. R. 1111. 

2103. .] — If deft, w ill not take the copy of an 

award A rule, the other requisites of a service being 
complied with, it is sufficient for a rule nisi for an 
attachment.- -Ellis v. Giles (1839), 5 Howl. 255 ; 
2 Har. A W. 329. 

2104. — .]— -To constitute a proper service of an 

award, a copy must be delivered to the party, & the 
original must, at the same time, be shown to him. 

Where the copy was personally delivered to the 
party on Oct. 21, A a demand of performance made 
on the 23rd, the original being then for the first 
time shown : — Held : this was not such a service as 
to form the foundation either of an attachment or of 
a rule under Judgments Act, 1838 (c. 110), s. 18. — 
Lloyd v. Harris (1849), 8 C. B. 93 ; 7 Dow. A L. 
118 ; 18 L. J. C. P. 349 ; 13 L. T. O. 8. 258 ; 137 
E. R. 432. 

2105. Service on Sunday.] — If an award be made 
by rule of ct., A the party who refuses to obey the 
award absconds, so that lie cannot be found on a 
weekday, a service thereof on a Sunday is sufficient 
to bring him into contempt whereon to have an 
attachment.— Anon. (1697), 12 Mod. Rep. 158 : 88 
E. R. 1233. 

2106. Personal knowledge sufficient.] — Personal 
knowledge of an aw ard A rule of ct. makes the party 
liable to an attachment for not performing the 
award, although he has not been personally served. 
— He Bower (1823), 1 B. A 0. 294 ; 107 E. R. 98. 

A ".notations : —Folld. lie Dodington (1839), 5 Bing. N. C. 
591. Reid. Lloyd v. Harris (1859), 8 C. B. 63. 


(6) Demand of Performance, 

2107. Necessity for demand — No time ilxed for 
payment.] — -Where an award fixes no certain time 
of payment, the party liable ought at his peril to 
make payment within a convenient time, A the 
other party need not make any request. — Bret v, 
Andrew (Audars) (1587), Gouldsb. 93 ; 1 Leon. 

71 ; 75 E. R. 999 ; sub nom. Brett’s Case, Owen, 7. 

Annotation : — Mentd. Crouche v. Fastolfe (1680), T. Itaym. 
418. 


2108. Where refusal to complywlih order.}— 

Where pltf. had been ordered to comply with the' 
terms of an award thereafter to be made, but when* 
the award was made he refused to do so : — Held 
the proper course was not to attach him for con- 
tempt of the order made, but to make another 
order directing him to comply with the terms of the 
award within a certain time, & that otherwise he 
should be attached. — Birdsall v. Bradley (1893), 
9 L. T. 439. 

2109. Personal demand.] — Attachment lies 

for not performing an award, though not strictly 
good in law, if not impossible. But personal de- 
mand is necessary. — Forster v. Brunetti (1699), 
1 Salk. 83 ; 91 E. R. 78. 

2110. .] — There must be personal notice, 

& a demand of the money, to bring a party into j 
contempt for not performing an award. — Anon- 
(1998), 12 Mod. Rep. 257 ; 88 E. R. 1305. 

2111. .] — Payment on an award must 

be demanded before an attachment can issue. — 
Chanler v. Driver (1999), 12 Mod. Rep. 317 ; 8& 
E. R. 1348. 

2112. — .] — An attachment for not paying 

a sum of money pursuant to an award cannot issue 
before a personal demand has been made, even 
though tiie time & place for payment of the money 
awarded be specified in the award. — Brandon v. 
Brandon (1799), 1 Bos. & P. 394 ; 129 E. R. 972. 

Annotation: — Folld. Bodington v. Hudson (1824), 1 Bing;. 

410. 

2113. .J— Upon an award to perform a- 

purchase of land, A pay the price upon conveyance 
of tiie land by pltf. to deft., deft, is not in contempt 
before tender of a conveyance executed, A demand 
of the money & refusal to accept A pay. — STANDLEY 
v. Hemmington (1819), 9 Taunt. 591 ; 2 Marsh. 279 ;• 
128 E. R. 1153. 

2114. Attempt to serve personally unsuccess- 

ful.] — Tiie ct. refused to dispense with the rule that 
for an attachment there must be personal service, 
A a demand made, although it appeared that every 
possible attempt had been made to serve deft, per- 
sonally A make demand upon him, but without suc- 
cess.- -Thomas v. Rawlings (1859), as reported iru 
33 L. T. O. S. 189 ; S. C., 28 L. J. Ex. 347. 

2115. Demapd by third person — Unstamped In- 
dorsement on award.] — An indorsement on an 
award, unstamped, is a sufficient authority to a 
third person to demand the money awarded.- 
Langman v. Holmes (1775), 2 Wm. Bl. 990 ; 

E. R. 582. 

Annotation : — Expld. Laugher v. Laugher (1831), 1 Tyr. 352: 

2116. Whether power of attorney necessary,}, 

— On demanding the execution of a deed, directed 
by an arbitrator, where sucli demand is made by a 
third person, it is not necessary that such person 
should be empowered by deed or pow er of attorney,* 
in order to enable the party to have an attaehment,- 
though it may be so w r here the demand is of money 
directed to be paid to the party. — Kenyon v. Gray- 
son (1804), 2 Smith, K. B. 91. 

Annotation : — Folld. Tebbuttr. Ambler (1843), 12 L. J. Q. B. 

220 . 

2117. . ] —A person w as directed by an 

award to sign a release to the opposite party. The 
solr. for the opposite party tendered .a release to* 
him, but he refused to sign it. The ct. would not 
grant an attachment for a contempt, because the* 
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F. (a). 

2102 i. Sufficiency of service .] — To 
bring a party into contempt for not 
paying money awarded, the original 
rule & other papers should be shown 
when the copies are served. — Kent o. 


Sumner (1830), 1 Ont. Big. 123. 

CAN. 

2102 ii. J— To enforce perform- 
ance of an award, the proper mode is to 
servo an order that the party do within 
a time therein to be limited perform the 
award, which order must be indorsed 


properly . An attachment issued for non- 
performance of an award, when no such 1 
order had been served, was set aside- 
with costs, although an order making 
the award an order of et. with such 
notice indorsed had been duly served r 
— Wilson v. Switzer (1859), l Oh. Oh. 
44. — CAN- 
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soil*, had not a power of attorney to do that specific 
act. — Humphries’ Case (1824), 2 L. J. O. S. K. B. 
78. 

2118. .] — Where a demand of money 

under an award, with a view to a motion for an 
attachment, has been made by a person authorised 
by letter of attorney, the authority must be shown 
to the party at the" time, & it must appear on the 
affidavit filed in support of the application. — Jack- 
son v. Clarke (1824), 18 Price, 208 ; M’Cle. 72 ; 

147 E. 11. 967. 

Annotations : — Mentd. Donlan v. Brott (1834), 2 Ad. & El. 
344 ; Cock v. Gont (1845), 14 M. & W. 680 ; Lawt). Black- 
burrow (1853), 14 C. B. 77 ; Everest v. Ritchie (1862), 
7 H. & N. 698. 

2119. -.1 — Where an arbitrator directed 
by his award that pltf. should execute deeds of 
assignment & mtge. & release, & a demand of exe- 
cution was made by an agent of deft.’s attorney : — 
Held : it was not necessary that the agent should be 
authorised by a power of attorney. — Tebbutt v. 
Ambler (1843), 12 L. J. Q. B. 220 ; 7 Jur. 304. 

2120. Execution of power must be shown — 

Copy left on party.] — To support, an attachment for 
non-performance of an award on demand made by a 
third person, who acts under a power of attorney, 
the execution of the power of attorney must be 
shown by the subscribing witness, & a copy of the 
power of attorney must be left' with the party upon 
whom the demand is made. — Laugher v. Laugher 
(1831), 1 Cr. & J. 398 ; 1 Dowl. 284 ; 1 Tyr. 352 ; 

148 E. It. 1477. 

Annotation : — Held. Anon. (1839), 3 Jur. 23. 

2121. Power of attorney must be produced.] — 

To found a motion for an attachment lor non- 
payment of money pursuant to an award, where the 
demand is made under a pow er of attorney, it must 
appear that the power of attorney was produced to 
the party at the time the demand was made. — 
Bo yes v . IIkwetson (1836), 2 Scott, 837. 

2122. Demand by one of several plaintiffs— 
Whether power of attorney necessary.] - An award 
directed that- a bond should be delivered up to 
pltfs. upon demand: — Held: a demand, made by 
one pltt., without a power of attorney from t he 
others, was an insufficient demand to obtain an 
attachment. — S ykes v. Hatgii (1835). 4 Dowl. 114 ; 
2 Scott, 193 ; 1 Jlodg. 197. 

Annotations ; — Distd. Corbett (1. Olymer v. Nicholls (1851), 
2 L. M. & P. 87. Refd. Bailey v. Curling 1 (1851), 20 L. J. 
Q. B. 235. 

2123. Demand by attorney — Award to pay to 
plaintiff or his attorney.]— An award directed deft, 
to pay a certain sum to pltf., or to S., his attorney : 
- Held : a demand by S. was sufficient to found a 
motion for an attachment. — H are v . Fleay (1851), 
11 C. B. 472 ; 2 L. M. & P. 392 ; 20 L. ,T. C. P. 
249 ; 17 L. T. O. S. 184 ; 15 Jur. 1038 ; 138 E. R. 
557. 

Annotation: — Mentd. O’Toole v. Tott (1857), 7 E. & B. 102. 

2124. Sufficiency of demand.] -An award directed 
(inter alia) that pltf. should, on a given day, deliver 
up to deft, a warrant for a hogshead of port wine 
lying at- the London Docks, describing it by its 
number & marks. The demand required pltf. to 
deliver up “ one hogshead of port wine,” describing 
it : — Helii : this was not a sufficient demand to 


support- an attachment.- -Hemsworth v, Brian 
( 1845), 1 C. B. 131 ; 2 Dow. & L. 844 ; 14 L. J. 
C. P. 134 ; 4 L. T. O. S. 315 ; 135 E. R. 486. 

Annotation : — Mentd. Rule i\ Bryde (1847), 1 Exch. 151. 

2125. -.] — An award ordered H. to pay, on a 
day & at a place named, to the attorney of 0., for 
C.’s use, one sum for debt-, & another for C.’s costs 
of the reference, & then directed that C. should pay 
to the arbitrator’s attorney, at or before delivery 
of the award, £62 10a. for the costs of the arbitrator 
& of the award, & that- H. should, on a day & at a 
place named, repay the sum of £62 10s. to the 
attorney of C. for C.’s use. H. not complying with 
the award, a demand was duly made on him on C.’s 
behalf for payment of the three specific sums, hut 
II. did not pay any of them. On an application by 
C. against ft. for an attachment for not paying the 
three sums : — Held : assuming the direction to pay 
the £62 10s. to be valid, no attachment could issue 
in respect of that sum, as it was not shown that 0. 
had paid it in the first instance for the arbitrator’s 
use, hut the ct. could mould the rule, & the attach- 
ment might issue in respect of the other two sums. 
— Re Cardigan (Earl) & Henderson (1852), Bail 
Ct. Cas. 98 ; 22 L. ,T. Q. B. 83. 

2126. Time for making demand.] — If a demand is 
not- made for a sum of money pursuant to an award 
until some months after the day on which it is 
directed to be paid, an attachment for non-pay- 
ment may nevertheless he granted . — Re Craik 
( 1839), 7 Dowl. 603 ; 2 Will. Woll. & n. 52. 

Annotation: — Distd. Doe d. Williams i\ Howell (1850), 5 

Exch. 299. 

2127. .] — An award directed that pltf. 

should on or before Mar. 23 next duly execute an 
indenture in a specified form. No demand of the 
execution of the instrument was made upon pltf. 
before or on the day mentioned in the award : — 
Held: pltf. was not liable to an attachment for 
refusing to execute the deed on demand made after 
Mar. 23. 

The refusal to execute the deed after the day 
ment ioned in tin* award has not rendered [the party 
refusing] liable to an attachment for disobedience 
to the order. It by no means follows that, where 
tin* non-performance of an award would support 
an action, in every such case an attachment would 
be granted (Pollock, C.B.). — -Doe d. Wtlltamk v. 
Howell (1850), 5 Exch. 299 ; 19 L. J. Ex. 232 ; 
15 L. T. O. S. 69 : 155 E. R. 128. 

2128. .] — On a motion for an attachment for 

non-payment of money pursuant to an award, it is 
no objection that- the demand was not- made till 
upwards of two years after making the award. — 
Bailey r. Curling (1851), 2 L. M. & P. 101 ; 20 
L. J. Q. B. 235. 

Annotation : — Mentd. Drew r. Woolcock (1854), 24 L. J. 

Q. B. 22. 

( c ) Notice of Motion . 

2129. Application how made — Title.] — Two ac- 
tions of A. v. B. & B. v. A., & all matters in difference 
between the parties, were referred, the costs of the 
reference & award as to the actions to be in the 
discretion of the arbitrator. The award found 
that there was due from B. to A. £52 1 8.9. , & directed 
that B. should bear his costs in the action brought 
by him against A., & also A.’s costs of that action, 
that A. was entitled to recover £52 18a. in the 
action brought by him against B., & that B. should 
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F. (c). 

h. Nature of rule.] — The rule lor an 
attachment for non-payment of an 
award ifl properly a four, not a six, day 
rule. — J ones v. Reid (1852), 1 P. R. 
247.— CAN. 

2129 i. Application Jww made — Onread- 


ing rule.] — The original award must be 1 
brought into ct., & the rule for attach- i 
ment drawn up upon reading it : — 
iSemble : such rule may he granted on 
showing service of a copy of the award, 
with the demand of performance, the 
original having before been shown to 
deft. — McLean v. Kerzar (1854), 1 P. R. 
125.— CAN. 


2129 ii. — -- A fjulavits must be referred 
to. j — A rule nisi for attachment, drawn 
up “ upon reading the rule of ct., award, 
allocatur, & papers filed in the cause,” 
is insufficient ; the affidavits filed. Sc 
necessary to bring the party into eon- 
tompt, should be specifically referred to. 
— Dickey v. Mttlholland (1858), 2 
P. R. 169.— CAN. 
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pay that sum on demand to A., together with A.’s 
costs of the action, A that each party should bear 
his own costs of the reference, & half the expense 
of the award. The action of B. v. A. had not pro- 
ceeded beyond the writ, A consequently there was 
no costs due therein to A. The agreement of 
reference having been made a rule of ct., the rule 
being entitled “ In the matter of the arbn. between 
A. A B., A. v. B.,” & the £52 18s. A taxed costs of 
the action of A. v. B. having been duly demanded, 
the ct. granted an attachment- against B. for non- 
payment of those two sums. — Be Pike A Newman, 
Pike v. Newman (1854), 14 C. B. 425 ; 22 L. T. 
0. S. 22(5 ; 130 E. R. 175. 


(cl) Affidavits in Support . 

2130. How intituled.] — Where a submission to an 
award is made a rule of ct. under the Act of 1098, 
there being no action, tin.* all 1 davits on which to 
apply for an attachment for disobeying the award 
need not be intituled in any cause, but the affidavits 
in answer must.- Bevan i\ Bey an (1790), 3 Term 
Rep. 001 ; 100 K. R. 755. 

2131. . 1 — Tin* affidavits made in answer to a 

rule nisi for an attachment must be intituled on the 
civil side of the ct. in the cause out of which the 
motion arises, but, after the rule for the attachment 
is granted, the affidavits in any matter concerning 
such attachment are intituled on the Crown side. — 
Whitehead v. Fhitii (1810), 12 East, 100 ; 104 
K. K. (55. 

2132. .] — A rule nisi for an attachment for 

non-payment of money under an award was 

intituled, In the matter of ,” but the affidavit 

of service was entitled “ Between A., pltf., A 0., 
deft.”: — Held: irregular, as it should have been 
intituled the same as tin* rule. — Be Houghton 
(IS2X), 2 Moo. A P. 152 ; 7 L. J. O. S. 0. P. 71. 

2133. Original award lost —Copy.]— Upon affidavit 
that the original award was lost, by coming up in 
the Bristol mail, which was robbed, a rule nisi for 
an attachment was granted upon a copy of it. — 
RoniNsoN v. Davis (1722), 1 Stra. 520 ;*93 E. R. 
077. 


2134. Verifying award — Witness absent.] — Where 
the affidavit verifying an award could not be 
obtained in consequence of the barrister's clerk 
having left- him, A his residence being unknown, the 
ct. granted a rule nisi for an attachment for non- 
payment- of the award, but directed that the rule 
should not 1 m* drawn up till an affidavit had been 
obtained A tiled by some pen-son acquainted with 
the clerk’s handwriting. — Belton v. Jakrett 
(1843), 8 .Tur. S3. 

2135. Time.] — It is not necessary that an 

affidavit for an attachment for non-performing an 
award should state that- it- was made before the 
authority of the umpire expired, if the affidavit- of 
execution appears from the jurat to have been 
sworn before that- time. — Trew v. Burton (1833), 
1 Or. A M. 533 ; 3 Tyr. 559 ; 2 L. J. Ex. 236 ; 149 
E. R. 511. 

2136. - — — .] — Where the making A publish- 

ing of an award are sworn to, but- without fixing the 


time, the award itself bearing date within the time 
limited by the order of reference, on motion for an 
attachment for non-performance, the ct. will not 
presume that the award was made A published 
after that time. — D oe d. Clarke v. Stillwell 
( 1838), 8 Ad. A El. 645 ; 3 Nev. A P. K. B. 701 ; 
1 Will. Woll. A H. 532 ; 2 Jur. 591 ; 112 E. R. 
983. 

Annotations: — Mentd. Wynne v. Wynne (1841), 2 Scott, 
N. It. 615 ; Re Androwes (1845), 5 L. T. O. S. 202. 

2137. ,] — If to the affidavit, upon an 

application for an attachment for non-performance 
of an award, there be annexed a copy of the award, 
from which, A from the submission, which has 
been made a rule of ct-., it appears that the award 
was within the time limited by the submission, it 
is not necessary that the; affidavit should state the 
execution of the award within that- time. — 
Higgins v . Street (1856), 25 L. ,1. Ex. 285 ; 27 
Li. T. O. 8. 191. 

2138. Enlargement of time.] — Where an award is 
made after the time originally given to the arbitra- 
tors, but- authority was also given to t hem to en- 
large the time, an award within the enlarged time 
authorised is good upon the face of it-, t hough it do 
not recite that the arbitrators did in fact enlarge 
the time ; hut the ct. will not grant- an attachment 
for non-performance of the award without the 
verification of the fact. — George v. Lousley 
( 1806), 8 East, 13 ; 103 E. R. 249. 

Annotations: — Held. Wohlenberg v. Lageman (1815), 6 
Taunt. 251 ; Smith v. Reeves (1836), 2 Har. & W. 306. 
Mentd. Re Coombs (I860), 4 Exeh. 839; Richardson v. 
Woreley (1850), 5 Excb. 613. 

2139. — —.j- -Where an award was made out of 
the time originally allowed, but authority had been 
reserved to the arbitrator to enlarge the time, A 
though the award stated upon the face of it that the 
arbitrator had enlarged the time so as to cover the 
award, yet- there was no affidavit of that fact, the 
ct. refused an attachment for non-performance of 
the award, it not appearing to them judicially that 
the arbitrator had any authority to make the 
award, without which the ct. had no jurisdiction. — 
Moitle v. Stawkll (1812), 15 East, 99, n. ; 104 
E. R. 782. 

Annotations : — Consd. Wohlenberg v. Lageman (1815), G 
Taunt. 251. Expld. 1 to her Is r. Evans (I865h 6 15. A S. 1. 

2140. .] —Where an award appears to have 

been made out of the time originally given to the 
arbitrator by the rule of of., which rule, however, 
reserved to him the power of enlarging the time, 
it is not- enough for obtaining an attachment for 
non-performance of the award that the arbitrator 
states in his award that he had enlarged the time, 
without verifying the fact by affidavit ; A it should 
also appear that deft, had notice of such enlarge- 
ment of the time* within which the award was made, 
when served with the rule for the attachment-. — • 
Davis v. Vass (1812), 15 East, 97 ; 104 E. R. 781. 

Annotations : — Consd. Wohlenberg v. Lageman (1815), 6 
Taunt. 251. Refd. Re Smith & Reeves (1837), 5 Dowl. 
513 ; Barton v. Ruiihou (1838), 1 Horn & It, 11 ; Rt 
Dodington (1839), 5 Bing. N. C. 591. 


PART IV. SECT. 19, SUB-SECT. 8.— 

F. (d). 

2130 i. How intituled.] — In ail applica- 
tion for an attachment for the non-pay- 
ment of money awarded, the rule nisi was 
intituled, “ In the matter of A. v. K.” 
The affidavit of service was intituled in 
the same way. The rule making the 
submission a rule of et. wus intituled in 
that ct., “ A. v. B.” The affidavit, of the 
execution of the award was intituled in 
the ct. where the application was made : 
— Held : there was no material variance 
between the intituling of the rule nisi A 
the other previous papers. — Re Bkckktt 
v. COTTON (1848), 5 U. C. R. 271.— CAN. 


2130 ii. — — . 1 — In attachment pro- 
ceedings an affidavit denying service of 
the award must be intituled in t,hc cause, 
A not “ The Queen v. Heft.,” as it is an 
affidavit made before the attachment lias 
been ordered. — Heath Bits v. Wardman 
(1849), 4 U. C. R. 173— CAN. 

k. Award.] — The award must be 
before the ct. before an attachment will 
be granted for non -performance.- Marks 
v. Marks (1847), 3 Kerr, 486. — CAN. 

l. I/ow proved.] — The attest- 

ing witness to an award may be com- 
pelled to attend & prove the award. — 
Taylor v. Bostwick (1859), 1 Ch. Ch. 
23— CAN. 


m. Appointment of umpire .] — Where 
t he award is made by an umpire, it must 
be shown how he was appointed, & Id# 
appointment must be in writing. — 
Carrkntkr v. Vanjjkulip, 1 Out. Big. 
123.— CAN. 

n. Authority to demand perform- 
ance .] — To obtain an attachment for 
non-payment of an award, the affidavit 
should show that the person making the 
demand had a power of attorney for that 
purpose, & that the party on whom the 1 
demand was made knew of it. — P owell 
v. M cMartin (1830), Dra. 169. — CAN. 
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2141 . .] — Where arbitrators have power to 

enlarge the time for making their award, A have 
enlarged it, A made their award in the additional 
time, in order to bring deft, into contempt for non- 
performance of the award, there must be an affi- 
davit that the time has been enlarged, that the 
.award was made within the enlarged time, A that 
deft, lias been personally served with notice of 
those facts. Semblc : the affidavit for an attach- 
ment for non-performance of an award must, con- 
trary to the usual practice, always state the time of 
execution of the award. — Woiilenberg v. Lage- 
MAN (1815), 0 Taunt. 251; 1 Marsh. 579; 128 
E. R. 1031. 

Annotations : — Held. Re Smith & Peeves (1836), 5 Dowl. 

513 ; lie Dodiu&ton (1839), 5 Bing. N. C. 591. 

2142 . Indorsement made rule of Court.] — An 

arbitrator had power to enlarge the time for making 
his award, by indorsement on the order of reference ; 
that order, together with two indorsements, en- 
larging the time, was made a rule of ct. : — Held : on 
moving for an attachment for not performing the 
award, it was not necessary to produce an affidavit 
that the indorsements w ere duly made. — Dickins 
v. Jarvis (1820), 5 B. & O. 528 ; 108 E. li. 197 ; 
sub nom . Dickinh v. Smith, 8 Dow. A liy. K. B. 285. 

Annotations : — Folld. Re Smith & Reeves (1836), 5 Dowl. 

513. Refd. Barton v. Runson (1838), 1 Horn & H. 11. 

2143 . — .] — Where an arbitrator has the 

power to enlarge the time for making his award, A 
the enlargements are made a part of the rule of ct.., 
an affidavit of such enlargements is not necessary 
in order to obtain an attachment. — Re Smith A 
Reeves (1830), 5 Dowl. 513 ; sub nom. Smith v. 
Reeves, 2 liar. A W. 300. 

2144 . .] — Where an order of reference A 

enlargement of time have been made a rule of ct., it 
cannot be shown as against an attachment for non- 
performance of the award that there was no affi- 
davit. that the time was enlarged, hut, if in fact 
there is no such affidavit., the proper course is to 
move to set. aside the rule of ct. — Barton v. Ran- 
«on (1838), 3 M. A W. 322 : 0 Dowl. 384 ; 1 Horn 
AIL ll; 7UJ.Ex.80; 150 E. R. 1108. 

Annotations: — Sfentd. Doc d. Clarke v. Stillwell (3838), 8 

Ad. & El. 615 ; Brad bee r. ChrM’s Hospital (1842), 4 

Man. & G. 714 ; Scott v. Van Sandau (1844), 6 Q. B. 237. 

2145 . Enlargement by order.] —Where a 

cause is referred by a judge's order, made by con- 
stmt of the part ies, A the time for making t he award 
is afterwards enlarged by a judge’s order, on moving 
for an attachment for not performing the award, it 
must be shown that the order enlarging the time 
was made by consent.- Harden v. Glasscock 
<1820), 5 B. A C. 390 ; 8 Dow. A Bv. K. B. 151 ; 
108 E. R. 145. 

Annotations -Distd. Dickins r. Jarvis (1826), 5 B. & C. 528. 

Refd. Re Smith & Reeves (1836), 5 Dowl. 513. 

2146 . Service of award.] — An affidavit of t he ser- 
vice of an award A umpirage, disclosing a regular 
service, is sufficient to obtain an attachment for 
non-performance, although the surname of the um- 
pire is misdescribed. — Re Smith A Reeves (1830), 
5 Dowl. 513 ; sub nom. Smith v. Reeves, 2 Har. A 
W. 300. 

See , also , Nos. 2099 — 2100, ante. 

2147 . Non-performance.] — On an application for 
an attachment for non-performance of an award 
which directed a sum of money to be paid to pltf., it 
was alleged that pltf. bad not sufficiently sworn in 
his affidavit that deft, was not at the place for pay- 
ment of the money at the time appointed : — Held : 
on this ground the application must be refused. — 
Bigot v. Stius (1733), 2 Barn. K. B. 397 ; 94 E. B. 
577. 


2148. -.] — Where an award directed the costs 
should be borne in equal moieties, A that, if either 
party paid the whole, the other should repay the 
moiety : — Held : the affidavit in support of an 
attachment for non-payment of the moiety must 
state that the party had paid the w hole, A it was 
not sufficient to state that the other party was in- 
formed that the whole had been paid. — Re Smith A 
Reeves (1836), 5 Dowl. 513 ; sub nom . Smith v. 
Reeves, 2 Har. A W. 306. 

2149. .] — Where an arbitrator, to whom a 

case was referred, awarded that the action should 
cease, A that a sum of money should be paid by 

ltf. to deft., A, deft.’s costs having been taxed, 
oth sums were demanded of pltf. ; — Held : inas- 
much as the arbitrator had exceeded his authority 
in directing payment of the sum of money to deft., 
an affidavit which stated that deft, demanded of 
pltf. the sum of money, A also the amount of the 
costs, but that pltf. did not pay the same, or any 
part thereof, was not sufficient to ground an attach- 
ment. — Poyner (Payner) v. Hatton (1840), 7 
M. A W. 211 ; 8 Dowd. 891 ; 10 L. J. Ex. 64 ; 151 
E. R. 742. 

2150. .] — Where a demand is made, under 

power of attorney, for payment of money, pursuant 
to an award, it is sufficient to found a rule for an 
attachment if the attorney sw ears to the demand A 
refusal, A that the sum remains unpaid, A it is not 
necessary that the party himself shall swear that 
the money was not paid. — R. r. Paget (1841), 5 
Jur. 872. 

2151. .] — The affidavit for an attachment for 

non-performance of an award alleged a demand of 
payment directed by the aw r ard, A a refusal to pay, 
but did not sufficiently negative the fact, of the 
money not having been paid : — Held : sufficient. 

Where the rule was for an attachment against A. 
A B. jointly for non-performance of an aw ard, A the 
affidavits showed a non-payment of one sum by A. 
A of another sum by B. due from them severally, 
the ct. discharged * the rule. — Re Andrew t es A 
Andrewes (1845), 5 L. T. O. 8. 202. 

2152. - — - — .] — The affidavit, upon which a rule 
nisi for an attachment for not, paying a sum awarded 
by an arbitrator is moved for, must directly nega- 
tive the payment of the money at the particular 
time A place mentioned in the award. — O ldacre r. 
Smtth (1853), 21 L. T. (>. S. 14 1. 

2153. Explaining delay in application.] — After t he 
lapse of four years from the making an award the 
ct. will not grant an attachment for its non-per- 
formance without an affidavit explaining the delay. 
— Storey (Story) v. Garry (Galley) (1810), 8 
Dowl. 299 ; 4 Jur. 72. 

2154. Proof of mutual bonds.] — In an action for an 
escape upon process of attachment, for contempt in 
not performing an aw ard, pltf. alleged in his declara- 
tion that there were mutual bonds of submission, 
but failed in proving this fact, A proved the rule of 
ct. ordering the attachment, but had not set it out 
in his declaration : — Held : the action could not be 
maintained, the proof bein£ defective in one case, 
A the statement defective in the other. — BRAZIER 
v. Jones (1828), 8 B. A 0. 124 ; 2 Man. A By. K. B. 
88 ; 6 L. J. O. S. K. B. 261 ; 108 E. R. 989. 

2155. Payment of arbitrator’s costs.] — Where an 
award between A. A B. directed that the costs of 
the arbitrator should, in the first instance, be paid 
by A. A afterwards reimbursed A paid by B. to A., 

» A by the master’s allocatur on t axation, after giving 
A. credit for having paitj the arbitrator’s costs, a 
certain sum w r as specified as the “ balance to be 
paid by B. to A. ” : — Held : it w’as not sufficient, in 
order to support an attachment against B. for non- 
payment of such sum, to show a demand of it, as 
due by virtue of the allocatur , without also showing, 
by affidavit, that A. had first paid the arbitrator’s 
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costs. — Masters v. Butler & Baker (1849), 18 
L. J. Q. B. 328 ; 13 Jur. 809. 

2156 . Procedure when award lost.] — The ct. may 
proceed to enforce an award by attachment upon 
proof of the copy or draft of an award, on being 
satisfied that the original is lost. — Re Darwin 
(1831), 9 L. J. O. 8. K. B. 183. 

See , also , No. 2133, ante. 

G . Costs. 

2157 . Rule discharged on preliminary objection.] — 

Where, upon showing cause against a rule for an 
attachment for non-performance of an award, the 
ct. discharges the rule without costs, on a prelimi- 
nary objection to the insufficiency of the affidavit 
demanding the performance of the award, the ob- 
jecting party has a right to enter into the merits in 
order to have the rule discharged with costs.— Re 
Chamberlain (1840), 8 Dowl. 080. 

2158 . “ Costs of attachment ” — Costs of inquiry 
included.] — An attachment for non-performance of 
an award was ordered to remain suspended to await 
the result of an inquiry, but it was to be discharged 
upon payment of the costs of the attachment, if 
deft, performed certain conditions within a certain 
time. Deft, having failed to perform the condition 
within the time, the attachment issued, & deft, 
then complied : — Held : the costs of the inquiry 
were to be considered as part of the costs of the 
attachment. — Tyler v. Campbell (1839), 5 Bing. 
N. C. 192 ; 1 Arn. 405 ; 7 Scott, 116 ; 132 E. K. 1078. 

11. Effect of Attachment. 

2159 . Does not exempt from performance of 
award.] — A party attached for contempt in not per- 
forming an award, & sentenced to imprisonment for 
a definite period., is not, by undergoing such im- 
prisonment, exonerated from the performance of 
the award. 

The non-performance of the award is not a single 
act of contempt, which will be purged by a definite 
period of imprisonment ; but the prisoner may, at 
the expiration of the term for which the ct. upon 
this occasion sentences him, if the award shall then 
remain unperformed, be again brought up to answer 
for his continuing contempt. Nor will he thereby, 
as I conceive, be relieved from an action upon the 
award ( Wilde, C..T.). — R. v. Hemsworth (1810), 3 
C. B. 745 ; 8 L. T. O. 8. 162 ; 130 E. R. 299. 


Sub-sect. 7. — Specific Performanc e. 

See , generally , Specific Performance. 

2160 . May be decreed — Conveyance of estate — 
Consideration paid.] — Rill lies to compel specific 
performance of an award to convey an estate, where 
the party submitting has received the money in 
consideration whereof he is to convey the estate 
sued for. — Hall v. Hardy (1733), 3 P. Wins. 187 ; 
2 Eq. Oas. Abr. 28, pi. 35 ; 24 E. R. 1023. 

Annotations : — Folld. Selby v. Whitbread, [1917] 1 K. B. 
736. Re!d. Daniel v. Adams (1764), Amb. 495. Mentd. 
Howell v. George (1815), 1 Madd. 1. 

2161 . Principle on which granted or refused — In- 
valid submission — Statute of Frauds.] — Where, in 
the course of the proceedings before an arbitrator, 
the parties agree by parol that the arbitrator shall 
determine as to a lease to be granted, such an agree- 
ment is within the above Act, the award, having 
directed a lease to be made, cannot be enforced. — 
Walters v. Morgan (1792), 2 Cox, Eq. Cas. 

30 E. R. 169. 


2162 . Reasonableness not considered.] — The 

specific performance of an award may be compelled 
in equity, on the principle that the award only as- 
certains the terms of a previous agreement between 
the parties ; &, although the illegality of the acts of 
which it directs the execution will afford a ground 
for refusing to decree the performance, the ct., con- 
sidering an award as the decision of judges chosen 
by the parties, will not examine whether it is un- 
reasonable. — Wood v. Griffith (1818), 1 Swan. 43 ; 
1 Wits. Oh. 34 ; 36 E. R. 291. 

Annotations: — Folld. Selby v. Whitbread, [1917] 1 K. B. 

736. Reid. Hawksworth v. Brammall (1840), 5 My. & Cr. 

281 ; Nickels v. Hancock (1855), 7 De G. M. & G. 300 ; 

Blackett v. Bates (1865), 2 Hem. & M. 610. Mentd. 

Cockell v. Taylor. Collett v. Preston, Preston v. Collett 

(1852), 15 Beav. 103 ; Ham Coomar Coondoo v. Chunder 

Canto Mookorjee (1876), 2 App. Cas. 186, P. C. ; James v. 

Kerr (1889), 40 Ch. D. 449. 

2163 . Misconduct of arbitrator — Refused.] — 

M. being possessed of a house & lands for a term of 
years under a lease, by the covenants of which he 
was bound to keep & deliver up the premises in re- 
pair, at the expiration of the term, entered into an 
agreement with C., who had acquired the reversion 
in the premises, subject to the term, that 0. should 
grant to him a new lease ; & thereupon an agree- 
ment between M. & 0. was executed, whereby C. 
agreed to grant to M. a lease of the premises for a 
term of forty-seven years, at such yearly rent as 
should be put upon the same by two chosen arbi- 
trators, in case of difference between them, that 
an umpire should be named by them, <fc the rent 
fixed by a majority of the three. The arbitrators 
having differed, an umpire was called in, who with 
the arbitrator for M.,the tenant, received evidence 
to show that-, at the date of the agreement between 
M. & C., the premises were in a very ruinous state, 
& that it would require £800 to put them in repair. 
Upon this view of the case, & assuming as the basis 
of their award that M. was not bound to repair, & 
that he had agreed to expend £800 in repairs, they 
adjudged & awarded that a rent of £60 per annum 
should be paid by M. to C. during the term of forty- 
seven years. But the arbitrator for M., the tenant, 
had differed from the umpire as to the amount of 
rent, & refused to concur in a larger rent than £43, 
until he was prevailed on by the entreaty of M.’s 
wife to concur with the umpire in fixing the rent at 
£00 : — Held : M. was not entitled to specific per- 
formance of the agreement, in the circumstances 
attending the award .—Chichester v. M ’Intire 
( 1830), 4 Bli. N. S. 78 ; 1 Dow & Cl. 400; 5 E. R. 
28. 

2164 . Delay — Refused.]— Pltf. agreed to 

lease a coal mine to deft, on such terms as arbitra- 
tors might fix. An award was signed, & possession 
having been previously taken, specific performance 
was sought on the footing of the award : — Held : 
three years <fc a half delay in the filing of the bill 
after possession had been given up was a complete 
answer to the suit for specific performance. — Eads 
v. Williams (1854), 4 De G. M. & G. 674 ; 3 Eq. 
Rep. 244 : 24 L. J. Hi. 531 ; 24 L. T. O. S. 102 ; 

1 Jur. N. S. 193 : 3 W. R. 98 ; 43 E. R. 671, L.C. 

Annotations: — Folld. Levy v. Stogdon, [1898] 1 Oh. 478* 

Mentd. Barclay v. Messenger (1874), 43 L. J. Ch. 449 I 

Bottoinloy in Ambler (1877), 38 L. T. 545, C. A. 

2165 . Award ultra vires— Good in part only.] 

—The ground on which the Ct. of Ch. interferes t o 
decree specific performance of an award not made a 
rule of that ct. is that the award is an agreement 
between the parties to the submission, & that most, 
if not all, of the principles regulating specific per- 
formance are applicable. If the arbitrator exceeds 
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2159 i. Does not exempt from perform- 
ance of award .] — Proceeding by attach* 


ment on an award is no bar to subsequent 
action on the same award, though the 
ct. may stay the action so that deft, be j 


released from the attachment. — D extkr 
r. FrrauBBox (1857), 4 U. C. L, J. 43 — 

CAN. 
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Sect. 19 — Enforcement of award: Sub-sects. 7 & 8. 

Sect . 20 : Sub-sect. 1, A .] 

his authority, or does not decide all the matters 
submitted to him, or decides something which can- 
not be carried out consistently with the intention 
of the parties as shown by the terms of the submis- 
sion, specific performance of the award cannot 
be decreed, as the award, to that extent, does 
not embody an agreement between the parties. 
Semble : the ct ... cannot in such a case separate that 
part of the award which cannot be enforced, & 
decree specific performance of the rest. — Nickels 
v. Hancock (1855), 7 De G. M. & G. 300 ; 3 Eq. 
Rep. 089 ; 1 Jur. N. S. 1149 ; 44 E. R. 1 17, L.JJ. 

Annotation : — Reid- Blackett v. Bates (1865), 2 Hem. & M. 

610 . 

2166. Relief not mutual— Delay — Award 

partly unenforceable.] — An award directed the exe- 
cution of a lease to pltf. of certain portions of a rail- 
way running over deft.’s land, & further provided 
that the lessor might from time to time require the 
lessee to supply engine-pow r er during such time as 
he should keep an engine or engines for use. 
Twelve months after the date of the award, pltf. 
filed a bill for specific performance, & the ct. decreed 
specific performance of so much of the award as re- 
lated to the execution of the lease, «fc, by the same 
decree, after declaring that deft. w T as entitled during 
the continuance of the lease, «fc during such time as 
the lessee should keep an engine or engines for use, 
but not otherwise, to require the lessee to supply 
engine-power, awarded an injunction to restrain 
pltf. from interfering with deft, in the enjoyment of 
his rights, <fc privileges. On appeal Loro Oran- 
worth, 0. reversed the decree, on the ground that 
the relief w r as not mutual, inasmuch as specific per- 
formance could not be granted of t he portion of the 
award which required pltf. to supply engine-pow er. 
Semble : the delay of pltf. in filing his bill, having 
been caused by his own proceedings at law to set 
aside the award, would have been fatal t o his success, 
if there had been no other objection. — Blackett v. 
Bates (18(55), 1 Oh. App. 117 ; 35 L. J. Oh. 324 ; 
13 L. T. (55(5 ; 12 Jur. N. 8. 151 ; 14 W. R. 319, 
L. O. 

Annotations : — Refd. Ryan v. Mutual Tontine Westminster 

Chambers Assoen., 11893] 1 Ch. 116, C. A. ; Danubian 

Sugar Factories v. I. R. Conirs., 11901] J K. 13. 245, C. A. 

Mentd. Wolverhampton & Walsall Ry. Co. v. L. & N. W. 

Ry. Co. (1873), L. R. 16 Eq. 433 ; Phipps v. Jackson 

(1887), 56 L. J. Oh. 560. 

2167. Annuity awarded.]—]!, agreed with 
Y., for valuable* consideration, to pay an annuity 
to W. for the joint lives of W. A It. Afterwards, at 
the suggestion of Y„ R. consented to allow the mat- 
ters in question to be referred to arbn. R. declined 
to comply w ith the aw T ard of the arbitrator, & a bill 


was filed by Y. & W. against R. to enforce com- 
pliance with the award, or (alternatively) for 
specific performance of the previous agreement : — 
Held : a suit to enforce pltfs.’ demand was sus- 
tainable in equity. — Peel v. Peel (18(59), 17 W. R. 
58(5. 

2168. Granted.] — Kennet v. Hornor (1581), 
Ch. Cas. in Ch. 158 ; 21 E. R. 92. 

2169. .]— Barker v. Barker (1576), Cary, 

57 ; 21 E. R. 31. 

2170. .] — Reigxolds v. Latham (1578), 

Cary, 106 ; 21 E. R, 56. 

2171. .] — Twyn r. Twinn (1597), Toth. 16 ; 

21 E. R. 110. 

2172. .] — Booth v. Peckover (1639), 1 Rep. 

Ch. 138 ; 21 E. R. 530. 

2173. .] — Bishop v. Bishop (1639), 1 Rep. 

Ch. 142 ; 1 Cas. in Ch. 40 ; Toth. 17 ; 21 E. R. 532. 

2174. .] — Calt v. Smith (1645), Toth. 17 ; 

21 E. R, 110. 

2175. .] — Norton v. Mascall (1687), 2 Rep. 

Ch. 304 : 2 Vein. 24 ; 1 Eq. Cas. Abr. 51, pi. 8 ; 21 
E. R. 085. 

2176. .] — A.-G. v . Clements (1823), Turn. & 

R, 58 ; 37 E. R, 1016. 

Annotation : — Consd. A.-G. v. St. John’s Hospital, Bath 
(1865), 1 Ch. App. 92. 

2177. .] — Ormond (Marquis) v. Kynners- 

ley (1824), 2 Sim. & St, 15 ; 2 L. J. O. S. Ch. 178 ; 
57 E. R. 250. 

Annotations Refd. Wilkinson v. Page (1812), 11 L. J. Ch. 
193 ; Wood v. Taunton (1849), 11 Beav. 449. 

2178. .] — IIawksworth v. Brammall(1840), 

5 My. it Cr. 281 ; 41 E. R. 377. 

Annotation : — Folld. Blackett v. Bates (1865), 2 Hem. & M. 
610. 

2179. -.] — Wood v. Taunton (1849), 11 
Beav. 449 ; 18 L. J. Ch. 207 ; 13 L. T. O. S. 277 ; 
13 Jur. 954 ; 50 E. R. S91. 

Annotation : — Distd. Cudlip v. Smedley (1863), 3 Now Rep. 
246. 

2180. Refused.] — Wakefield v. Hawson (1577), 
Cary, (51 ; 21 E. U. 34. 

2181. . 1— Daie v. Wood (1582), Totli. 16 ; 21 

E. R. 110. 

2182. .] — Blsiiop r. Webster (1704), 1 Eq. 

Cas. Abr. 51 ; 21 E. R. 8(57. 

2183. .] — Thompson r. Noel (1738), 1 Atk. 

60 ; 26 E. R. 40. 

2184. .] — A.-G. r. Jackson (1816), 5 Ilare, 

355 ; 07 E. R. 950. 


Sub-sect. 8. — Under Colonial Statutes and 

Rules. 

See cases infra. 


PART IV. SECT. 19, SUB-SECT. 7. 

2168 i. Granted.] — Hoddek r. Turvey 
(1873), 20 Or. 63. - CAN. 

2168 ii. -.1 — Bki.i Mohan Lal r. 

Shi am Sin (in (1901), I. L. R. 24 All. 
164.— IND. 

2168 iii. .] — Ram Narian Gunga 

Bissen v. Lilajjhur Lowjee (1906), 1. 
L. R. 33 Calc. 1237 ; 10 C. W. N. 834.— 

IND. 

2180 i. I Refused.] — Kinnkkn v. Rejrshe 
(1858), 7 1. Ch. It. 438.— IR. 

2180 ii. — .1 —Norvall r. Canada 

Southern lty. Co., Cass. Dig. 35. — 

CAN. 


PART IV. SECT. 19, SUB-SECT. 8. 

o. Regulations of 1695 — Applica- 
bility of .]— An action of damages by a 
tenant against his landlord was referred. 


On motion to have the authority of the 
ct. interponed to the award, defender 
objected that the referee had not allowed 
a rc-hearing after issuing his notes, as 
required, or at least that he had granted 
it under such conditions as practically 
amounted to a refusal, & that the arbi- 
trator had misunderstood the issues : — 
Held : the objections were irrelevant. — 
Brakinbrigg r. Menzies (1841), 11 
8c. Jur. 109.— SCOT. 

p. Procedure on cross bills .] — Where 
one party exhibited a bill to bo decreed 
to a matter about which an award had 
been made, without taking notice of 
the aw'ard, & then the first party filed a 
supplemental bill, stating & objecting to 
the award, & the other party exhibited a 
bill to carry the award into execution : 
— Held : both causes ought to be heard 
together, & the matter of the award not 
left open to each party to take his 
legal remedy thereon. — Hamilton v. 
Stephenson (1702), Colics, 209. — IR. 


q. Entry of verdict after death of 
party.]- Verdict ordered to bo entered 
up on «n award ufter the death of one of 
the parties. — Co nolly v. Ashworth 
( 1834), 3 lr. L. Kec. N. 8. 40.— IR. 

r. Consent to enter up judgment .] — 
A consent to enter up judgment on the 
award of an arbitrator should not only 
provide that the award should be entered 
as the verdict of the jury, but should also 
provide specifically that final judgment 
should be entered up. — R iddick v. 
Kavanagh (1855), 7 Ir. Jur. 160. — IR* 

s. Motion to enter up judgment — 
When necessary.] — Although a motion to 
confirm an award is unnecessary, yet, 
w hen the terms of the deed of submis- 
sion are that the decision of the arbi 
trators should be made the judgment of 
the ct., a motion for an order to enter up 
judgment is necessary. In such a case, 
notico of motion need not be given. — 
Williams v, Bruen (1839), 1 I. L. R. 
344.— IR. 
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Sect. 20.— COSTS. 

Sub-sect. 1. — Powers of Arbitrators and 
Umpire as to Costs. 

A . Under Arbitration Act , 1889 (e. 49), Sched . /. ( i .) 

2185. Application of Act.] — In an arbn., com- 
menced after the commencement of the above Act, 
under a submission entered into before that date, 
which is silent as to costs, the arbitrators have 
power to award costs. The whole Act, including 
the schedules, applies to arbns. commenced before 
the Act came into force in so far as the contract to 
refer is not inconsistent with such application. — 
Re Williams k Stepney, [1891 J 2 Q. B. 257 ; 00 
L. J. Q. B. 030 ; 05 L. T. 208 ; 39 W. K. 533 ; 7 
T. L. It. 577, 0. A. 

Annotation : — Expld. & Distd. lie WilHon & Eastern Counties 
Navigation 6c Transport Co., [1S02] 1 Q. IL 81. 

2186. No power to award costs to wholly unsuc- 
cessful party — Public Health Act, 1875 (c. 55), 
s. 95.] — A corpn. commenced proceedings against 

B. under the above sect, in respect of a nuisance, 


with the result that the High Ct. of Justice decided 
that B. was not liable k awarded him the costs of 
the proceedings. B. then claimed full compensa- 
tion under s. 308 of the Act, k the matter went to 
arbn. B. recovered nothing, but the arbitrator 
ordered the corpn. to pay the costs of the arbn. : — 
Held : the arbitrator had no jurisdiction under 
s. 180 of the Act to award costs to a wholly unsuc- 
cessful party . — Re Barnett k Eccles Corpn. 
(1901), 05 J. P. 757 ; 44 Sol. Jo. 302. 

2187. Power to direct successful party to pay 
costs — Agricultural Holdings Act, 1908 (c. 64)). — 
In an arbn. under the above Act, the arbitrator 
may in his discretion direct the successful party to 
pay the costs of the arbn. — Cray v. Ashburton 
(Lord), [1917] A. C. 20 ; 80 L. J. K. B. 224 ; 115 
L. T. 729 ; 81 J. P. 17 ; 01 Sol. Jo. 129 ; 15 
L. G. It. 9, H. L. ; rewig. [1910] 2 K. B. 353, 
C. A., k resiq. S. C. sub nmn. Ashburton (Lord) 
v. Gray, [1910] 1 K. B. 452. 

Annotation : — Reid. Ellesmere r. I. R. Comrs. (11)18), 3i 

T. L. R. 560. 


t. .]- Ferny v. Dillon (1811), 

3 1. L. It. 503.— IR. 

u. Costs of motion .] — Parties to 

ail action agreed to refer the matters in 
dispute lo arbn., & that judgment 
should be entered up for the sum 
awarded, but deft., after the making of 
the award, ref used to sign a plea of con- 
fession for the amount awarded. The ct. 
ordered judgment to be entered up 
against him for that amount, 6c that, ho 
should pay the costs of the motion. — 
French v. Farrell (1844), 6 I. L. 11. 
151.— IR. 

v. JVhcji motion to confirm award 
discharged.] — An order to confirm an 
award was discharged, where it appeared 
that the arbitrators had included in it 
matters wliieh were not submitted to 
them . — lie Welds & Caldwell (1873), 

7 1. L. T. Jo. 448.— IR. 

w. Award may he registered. 1 — Au 
award is capable of registration. — 
III hides v. Whitby (1872), 1. R. 7 Eq, 
98.— IR. 

x. Act VJ1J. of 1859, s. 327 —When 
applicable. 1 — When complaint has been 
preferred to a criminal ct., A" the magis- 
trate has directed that the subject- 
matter of the complaint be referred to 
arbn., if the parties consent 6c proceed to 
such reference, the award may be en- 
forced under the above Act. — Shed 
Nund Rai v. Mahanund Ram (180(5), 

1 Agra, 45. - IND. 

y. Under Civil Procedure C ode 
(Act -V IV. of 1SH2).J — Where the agree- 
ment to refer is vague 6c indefinite, 6c does 
not clearly lay down the power of the 
arbitrator in dealing with the subject- 
matter in dispute, & where it is not 
possible to make out what powers were 
intended to be conferred upon the arbi- 
trator, the award should not Ik* allowed 
to be enforced under the provisions of 
hs. 525 6c 520 of the ubove Act.— 

58HURI l’ERSHAD SlKUU V. JAXKF.E 
iat) Singh (1888), I. L. H. 10 Calc, j 
482.— IND. I 

z. Indian Arbitration Act , 1899 — 

Valid submission must be proved. ] — I 
Although the above Act has made the 
procedure for the enforcement of an 
award simpler than the old practice of 
instituting suit for the purpose, it is still 
necessary to prove that the arbitrators 
acted under a valid submission before au 
award can be made a decree of ct. under 
the Act. — H urd wary Mull v. Ahmed 
Muhaji Selaji (1908), 13 C. W. N. 63.— 
IND. 

a. Right to appeal from order direct- 
ing filing of award — Whether lost.] — The 
right to appeal against an order directing 
an award made by arbitrators to be filed 
is not lost au soon as a decree is drawn 
up in accordance with the judgment 


pronounced on tho award. — Soudamini 
Giiosii r. GorAL Chandra Ghosh (1914), 
19 C. W. N. 948 — IND. 

b. Enforcement by summary appli- 
cation -When competent.] — A proceeding 
to onforce an award by summary appli- 
cation must be taken after tho time for 
moving against, it has elapsed. — Moore 
v. Buckner (1881). 28 Gr. 606. — CAN. 

c. When verdict may be entered .] — 
Where a verdict is taken 6c the award 
not made until after the next term, pltf. 
need not wait to enter his judgment until 
after the first four days of the term 
following the award. — Blanchard v. 
Snider (18(58), 28 V. C. R. 210.— CAN. 

d. Amount awarded ordered to be p ii l 
into court. ] - Where in an arbn. between 
partners the managing partner conceals 
important matters so that the award is 
too favourable to himself, an injunction 
to restrain proceedings on a judgment on 
the award will Ik* continued to the hear- 
ing, & the amount awarded will be 
ordered to be paid into ct.- -W ilson 
i\ Richardson (1851), 2 Gr. 448. — 
CAN. 

e. C. S. V. C., c. 24, s. 19 — Discre- 
tion of court. | - On application for an 
order for payment, under the above Act 
the ct. will exercise the same discretion 
us on a motion for attachment. — Wat- 
son v. Garrett (I860), 3 P. R. 70. — 
CAN. 

i. Procedure under. 1~— To ob- 

tain execution for money awarded under 
the above Act it is not, sufficient to make 
the submission a rule of ct. The de- 
faulter must be called upon to Hhow 
cause why he should not pay, specifying 
the sum, 6c. a rule absolute* obtained. — 
Niagara & Detroit Rivers Ry. Go. v. 
Ruck well (1860), 3 P. R. 82.— CAN. 

g. Arbitration Act , li. IS. O., 1897 
. (c. 62), .s. 13 — Order necessary. ] — An 

order giving leave to onforce an award 
under the above sect, is necessary where 
the reference has been made out, of ct. 

-lie Lloyd & Pegu (1903), 23 C. L. T. 
171 ; 5 O. L. It. 389 ; 2 O. W. R. 103. 
—CAN. 

h. Objections not available .] — 

Objections properly the subject of a 
motion to set aside an award were re- 
fused to bo considered upon an appeal 
from an order under the above Act 
giving leave to enforce an award. — 
He Lloyd & Pegg (1903), 23 C. L. T. 
171 ; 5 O. L. R. 389 ; 2 O. W. R. 103- 
CAN. 

k. Time for making applica- 

tion.] — An application under the above 
Act for an order giving leave t,o euforce 
an award, need not be made within six 
weeks after the publication of the award. 
— Re Lloyd & Pegg (1903), 23 C. L. T. 
171 ; 5 O. L. It. 389 ; 2 O. W. It. 103.— 
CAN. 


l. Discretion of court .] — Upon 

an application made under the above 
Act for leave to issue execution to en- 
force an award, the ct. has discretion to 
say that, execution should not issue, 6c 
proceedings may be stayed to enable the 
objecting party to apply to extend the 
time for moving against the award. — 
He Baker 6c Kelly (1907), 9 (>. W. R. 
136.— CAN. 

m. Appeal from order .] — Upon 

appeal from an order granting one of the 
parties to an arbn. leave to enforce an 
award : — Held : the ct.. could not enter- 
tain objections to the award based upon 
alleged misconduct, of the arbitrators, 
applt.’s course in regard to such objec- 
tions being to move to set aside the 
award— He Mitchell tfc Mitchell 
(1910), 11 W. L. R. 701.— CAN. 

n. 4 fh H. S. (c. 109), s. 22. 1 — Under 
the above Act a judge in equity muy 
order that, in the event of a party to the 
submission refusing to execute a deed 
required to effect uate a sale directed 
by the arbitrators to be made, same 
shall be made by a master of the ct. — 
He Fraser v. Paint (1873), 3 R. 6c C. 
10; R. K. D. 08.— CAN. 

o. King's Hatch Act, Hales 773 
774.] — Rule 773 of the above Act, pro- 
vides a code of procedure only for the 
enforcement of awards, 6c r. 774 must 
be interpreted as if it read “ The former 
practice relating to the enforce merit of 
awards.”- .1 ohannesson r. Galbraith 
(1906), 16 Mail. L. It. 138.- CAN. 

p. Summary jmtceedinys — When 
granted.] — L. & G. formerly carried on 
business in co-partnership. They re 
ferred certain partnership disputes to 
arbn., 6c by the award G. was directed 
(inter alia) to retire a bill of exchange for 
£257 15s. 4 d. Upon motion to make 
absolute a rule obtained by L. for the 
payment by G. : — Held : the ct. would 
not exercise its summary jurisdiction to 
compel payment of tho sum of £257 
15s. Ad., as L.’s claim was founded on 
the alleged default of G. to perform the 
award in not retiring the bill for that 
amount, S G. was entitled to have the 
verdict of u jury upon the facts upon 
which the claim depended. — He Logan 
r. Galt, Mac. 5U5.—N.Z. 

q. Arbitration Act, 1890, s. 15 — 
Motion for judgment. I —Where a cause is 
ordered to be tried before an arbitrator 
agreed on by the parties under the above 
Act, the party in whose favour the award 
is given must move for judgment, before 
it can be entered up. — B ell v. Finn 
(1896), 14 N. Z. L. R. 447.— N.Z. 

r. Arbitration Act, 1908, s. 22.] — 
Where parties to an arbn. refuse to take 
up au award, an application under the 
above Act is the appropriate remedy. — 
He Lyders v. Fyfk 6c Cuming (1909), 28 
N. Z. L. R. 1000.- N.Z. 
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Sect. 20. — Cost*: Sub-sort. 1, B.] 


Arbitration 


B . Before Arbitration Act , 1889 (c. 49). 

2188 . Power to award costs — Order or submission 
silent.] — An arbitrator may award costs without 
any express authority for that purpose. — Roe d. 
Wood v. Doe (1788), 2 Term Rep. 644 ; 100 E. R. 
347. 

Annotations : — Refd. Whitehead v. Firth (1810), 12 East, 
166 ; Duckworth v. Harrison (1838), 4 M. & W. 432. 

2189 . Costs of reference.] — Arbitrators 

cannot award the costs of reference, unless power 
is expressly given to them for that purpose. — 
Candler v. Fuller (1738), Willes, 62 ; 125 E. R. 
1057. 

Annotation :• Sfentd. Lewis r. Rossi ter (1875), 23 W. R. 
832. 

2190 . — -.] — A general reference of 

all disputes, differences, & demands between pltf. 
«fc deft, in an action does not confer on the arbi- 
trator power to award the costs of the reference. — 
Strutt v . Rogers (1816), 7 Taunt. 213 ; 2 Marsh. 
524; 129 E. R. 86. 

Annotations: — Mentd. Kendrick v. Davis (1837), Will. Woll. 
tic Dav. 587 ; lie Parkinson tic Smith (1861), 9 W. R. 310. 

2191 . Costs of cause.] — Where a 
cause & all matters in difference were referred to 
an arbitrator, but nothing was said about costs : — 
Held : the arbitrat or had power over the costs of 
the cause, but not those of the reference. — Firth v. 
Robinson (1823), 1 B. & C. 277 ; 1L.J. O. 8. K. B. 
115 ; 107 E. R. 104. 

Annotations : — Folld. R. r. Moate (1832), 3 B. & Ad. 237 ; 
Hayward r. Moss (1885), 49 J. P. 248. Retd. West. London 
Extension Ry. Co. r. Fulham Union Assmt. Coin. tic Fulham 
Overseers (1870), 22 L. T. 523. 

2192 . J — Where an order of ref er- 
ence drawn up by consent provides that the costs 
of the action. & of the application to refer, made at 
chambers, are to abide the event of the award as if 
it were a verdict, but is silent as to the costs of the 
reference, the arbitrator has no power over the 
costs of the reference, but each part y must pay his 
own costs. — Bullen v. King (1877), 36 L. T. 
732. 

2193 . Costs of award.] — I f no direct ions 


are given in the submission respecting the costs \ 
an award, they are to be paid by both parti* 
equally. — Grove v. Cox (1808), 1 Taunt. 165 ; IS 
E. R. 795. 

2194. Costs in cause up to paymei 

into Court-— Cause not referred.]— After a paymei 
of money into ct. in a cause, the parties agreed < 
refer the settlement of the accounts between thei 
to arbn. : — Held : the arbitrators had no pow< 
over the costs in the cause up to the time of ih 
payment into ct. — Stratton v. Green (1832), 
Bing. 437 ; 1 Moo. & 8. 668 ; 131 E. R. 462. 

2195 . Costs of reference & award.]- 

Where an order of Nisi Prius referring a cause t 
arbn. is silent upon the subject of the costs of tb 
reference & award, the arbitrator has no authorit 
to adjudicate upon them, but each party must bee 
his own expenses of the reference, & the half of th 
award. — Taylor v. Gordon (Lady) (1833), 
Bing. 570 ; 1 Dowl. 720 ; 2 Moo. & 8. 725 ; 13 
E. R. 727. 

2198. Common Law Procedure Ac 

1854, s. 3.] — An arbitrator to whom a cause i 
referred before trial, under the above sect., has n 
power over the costs, if the order of reference i 
silent on the subject. — Leggo v. Young (1855), 1 
0. R. 626 ; 24 L. J. C. P. 200 ; 139 E. R. 904 ; sn 
nom. Sego v. Young, 25 L. T. O. 8. 182. 

Annotations : — Expld. Bell v. Postlothwaito (1855), 5 E. & I 
695. Consd. Hodgklnson r. Fernie (1857), 3 C. B. N. 8 
189. Dbtd. London Dock Co. r. Shad well Parish (1862 
1 New Rep. 91. Expld. West London Ry. (Jo. v. Fulhai 
Union (1870), L. R. 5 Q. B. 361. Folld. Wimshurst, Hoi 
lick v . Barrow Shipbuilding Co. (1877). 2 Q. B. D. 332 
Refd. Holgate r. Killick (1861), 7 H. & N. 118. 

2197. .j — An arbitrator, to whom 

after issue joined, a cause was referred under tb 
above sect., awarded costs, which, the order o 
reference being silent on the subject, on th* 
authority of Leggo v. Young (No. 2196, ante), th< 
master refused to tax. A rule nisi to tax them wa 
granted. — Robinson v. Postleth waite (1855) 
4 W. R. 16. 

2198. -.] — An arbitrator appointet 

under the above sect, has no power over the cost: 
either of the cause, reference or award, unless th< 
rule or order appointing the arbitrator gives it t( 
him ; & where the rule is silent, the successfu 


PART IV. SECT. 20. SUB-SECT. 1 B. 

2188 i. Power to award easts — Order or 
submission silent.] — Fugk r. Gee (1830), 
4 Ir. L. Keo. 1st ser. 39. — IR. 

2188 ii. .1— All arbiter has 

power to award expenses, without any 
special clause to that effect in the sub- 
mission. — Robertson v. Bhown (1836), 
15 Sh. (Ct. of Sess.) 199. — SCOT. 

2188 iii. .1 — An arbiter is 

entitled to award expenses though no 
power to that effect be expressly given 
in the submission. — F erkikk r. Alison 
(1843), 15 Sc. Jur. 227.— SCOT. 

2188 iv. -In un action the 

parties consented that judgment should 
be entered for a certain sum, “ subject 
to an award.’' Nothing was said about 
costs, & they were not provided for in 
any way. The arbitrator made his 
award : “ I do award to pltf. the costs of 
this action, including the costs of the 
reference tic award.” Judgment was 
entered in accordance with this award : 
— Held : the arbitrator had no power 
over costs, & the aw'ard of costs must be 
struck out of the judgment.- Mac don- 
nell v. Bairj> (1858), 13 P. R. 331. — 
CAN. 

2188 v. .1 — The parties to a 

fruit having referred the matters in dis- 
pute, the arbitrators, without being 
specially authorised to decide the ques- 
tion of costs, included in the award a 
direction that deft, should pay the costs 
of pltf. : — Held : t he arbitrators had no 
Implied power to deal with the question 


of costa. — D agdcxsa Tilakchaxd r. 
Bhukan Govind Shkt (1884), I. L. R. 
9 Bom. 82.— IND. 

2188 vi. .1 — When the sub- 

mission or order of referonce is silent as to 
costs, arbitrators have no power to adju- 
dicate upon them, but each party must 
bear his owm costs, & half those of the 
award.- lie Harding tic When (1884), 4 

0. R. 605.— CAN. 

2188 vii. -.] — In a policy one 

of the conditions was that in t lie case of 
any dispute or difference, it should be 
referred to arbn., tic ** Arbn. Act, 1889, 
tic Arbn. Act (Scotland), 1894 (w r hore 
applicable), tic such Arbn. Acts as may 
be in force for the time being, shall 
apply to any such arbn. ” : — Held : in 
the case of an arbn. under the policy, 
U L. P. (Ireland) Act, 1856, applied, tic 
there being no express pow T er in the 
policy to award the costs of the award & 
referonce, there was no jurisdiction in 
the arbitrator to give them to the suc- 
cessful party, tic the award, in so far as it 
awarded same, was void. — Lowdkn v. 
Accident Insurance Co. (1904), 43 

1. L. T. 277.— IR. 

2188 viii. Reference of 

“ whole cause .”] — Where parties to an 
action have referred the “ whole cause,” 
the arbiter has power to And expenses 
without any special clause to that 
effect. — Fairley v. M’Gow'n (1836), 14 
Sh. (Ct. of Sess.) 470.— SCOT. 

2188 ix. Summons with con- 

elusion for expenses referred.] —An action 


was referred to an arbiter, the sum mom 
of which contained a conclusion for ex 
penses, tic also the whole conclusion. 1 
thereof & all defences thereto compe 
tent. The arbiter dealt with the mattei 
of expenses: — Held: not ultra fine* 
compromissi. — Paul v. Henderson 
(1867), 5 Macph. (Ct. of Sess.) 613. 
SCOT. 

2188 x. Reference of action tC 

all mutters in difference.] — Where an ac- 
tion tic. all matters in difference aro 
referred, the arbitrators have power over 
the costs of the action. — lie Meaner & 
Brown (1878), 1 N. 8. W. 8. U. K. N. 8. 
59.— A US. 

2188 xi. Submission reserv- 

ing any question as to legal lialnlity .) — A 
church w r as destroyed by lire, & a sub- 
mission was entered into, in which It. was 
provided tliat “ the award made by 
them (the appraisers), or any two of 
them, shall be binding upon both parties 
as the amount of such damage to the in- 
sured property, but shall not determine 
any question touching the legal liability 
of the co.,” etc. Two of the appraisers 
joined in an award giving the insured 
the full amount claimed, 8c ordered the 
co. to pay the costs of the reference tic 
award. The co. refused to pay any 
costs over tic above half the arbitra- 
tors’ fees: — Held: R. 8. O., 1887 
(c. 107), s. 114, was applicable tic costs 
w'ere properly awarded under s. 114 (16). 
— He St. Philip’s Church, Weston 8c 
Glasgow' 8c London Insurance Co, 
(1889), 17 O. It. 95.— CAN. 
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party under such a reference can have no costs. — 
Bell v . Postlethwaite (1855), 5 E. & B. 695 ; 25 
L. J. Q. B. 63 ; 24 L. T. O. S. 256 ; 1 Jur. N. S. 
1167 ; 4 W. R. 89 ; 119 E. R. 640. 

Annotations : — Expld . West London Ry. Co. v. Fulham 

Union (1870), L. R. 5 Q. B. 361. Folld. Wimshurst. Hol- 

llrk v. Barrow Shipbuilding Co. (1877), 2 Q. B. I). 335. 

Held. Smith v. L. & N. W. Ry. Co. (1854), Maer. 221. 

21 99. Quarter Sessions Act, 1849 (c. 45 ).] 

— On an appeal to quarter sessions it was ordered, 
under s. 13 of the above Act, that “ the matter in 
dispute ” should bo referred to arbn. The arbi- 
trator awarded that the appeal be dismissed, A 
that applts. should pay to resps. their costs of the 
appeal: — Held: as the order of reference was 
silent as to costs, the arbitrator had no power to 
award costs. — West London Extension Ry. Co. 
v. Fulham Union Assessment Committee (1870), 
L. R. 5 Q. B. 361 ; 39 L. .T. Q. B. 178 ; 22 L. T. 
523 ; 34 J. P. 423. 

Annotations : — Mentd. R. v. Middlesex JJ., West London 

Extension Ry. Co. v . Fulham Union Assmt. Com. (1871), 

L. R. 6 Q. B. 220 ; Southampton Gas Light & Coke Co. v. 

Southampton Grdns. (1877), 25 W. R. 671. 

2200. Reference to determine costs 
expenses.] — An order by consent was made, in a 
suit brought by a landowner against a railway co., 
that the matters in dispute should be submitted 
to an arbitrator, who was also to determine the 
costs A expenses. The arbitrator sent in his certifi- 
cate of costs, A the co. objected thereto A claimed 
to have such costs settled by the taxing master : — • 
Held : the certificate was proper A must be en- 
forced. — Rowcltffe v. Devon A Somerset Ry. 
Co. (1873), 21 W. R. 433. 

2201. Costs of cause, reference, & award 

costs in the cause.] — Where after writ in an action 
all matters in difference between the parties are 
referred to an arbitrator, A the order of reference 
contains a clause that “ the costs of the said cause, 
A the costs of the reference A award, shall be costs 
in the cause,” the arbitrator has power to deal with 
all the costs. — H ayward v. Moss (1885), 49 ,T. p. 
248. 

2202. Arbitrator authorised to tax costs — 

Refusal of court to refer to master.] — Where an 
arbitrator authorised to tax costs in a cause has 
allowed an item, which it- is insisted ought not to have 
been charged, the ct. will not refer the matter to 
the master. — Anon. (1819), 1 Chit. 38. 

Annotation : - Distd. Kendrick v. Davis (1837), 5 Dowl. G93. 

2203. No question of liability to be raised — 

No power to disallow costs. J — By an order of Nisi 
Printt, it was referred to an arbitrator to settle the 
matters in difference between the parties, with 
power to have deft.’s bills of costs, the subject of a 

lea of set-off, taxed, but no question of liability to 
e raised. The arbitrator, on an objection raised 
against deft.’s right to claim his bills of costs, on 
the ground that deft, was not an attorney of the 
ct., in which the business had been done, refused to 
allow them, A his award was sot aside by the ct. for 
an excess of jurisdiction in entertaining the ques- 
tion, liberty being given to the parties to go before 


him again. — H arries (Harris) r. Thomas (1836), 
2 M. & W. 32 ; 2 Gale, 197 ; 6 L. J. Ex. 58 ; 150 
E. R. 656. 

Annotations : — Folld. Jones v. James, Jones v. Harris (1837), 

6 L. J. Ch. 293. Reid. Bentley v. Dawes (1854), 10 Exch. 

347. Mentd. It. v. Hardey (1850), 14 Q. B. 529; Maples 

v. Pepper (1856), 18 C. B. 177. 

2204. Costs of suit & reference to be paid by 

party losing — No power to award otherwise.}— -By a 

submission it was agreed to refer an action A some 
cross- claims to arbn., the costs of the suit A of the 
reference to be paid by the party against whom the 
award was made. The arbitrator awarded that, 
at the time of the reference, there was due by deft. 
to pltf. a certain sum, which he directed to be paid, 
A he also directed that deft, should pay a certain 
sum for costs, on payment of which each party 
should execute a release of the matters referred : — 
Held : the arbitrator had no power to make the 
award as to the costs. — Kendrick v. Davies (1837), 

5 Dowl. 693 ; Will. Woll. A Dav. 376 ; 1 Jur. 673. 

2205. Costs to abide event of cause — No 

power to order successful party to pay costs of 
special jury.] — A special jury having been obtained 
on the motion of deft., the cause was referred, A 
by the order of reference, the costs of the cause 
were to abide the event, A the costs of the reference 

6 of the special jury were left in the discretion of 
the . arbitrator : — Held : the arbitrator could not, 
after directing a verdict for pltf., award that the 
latter should pay the costs of the special jury.- — 
Finlayson v . M’Leod (1818), 1 B. A Aid. 663 ; 
106 E. R. 243. 

Annotation : — Refd. Re Fearon & Flinn (18(59), L. It. 5 C. P. 

31. 

2206. .] — An order of reference, after 

providing that B., a third party, should be a party • 
to the reference, directed that the costs of the cause 
should abide the event & that the costs of the 
reference A award should be in the discretion of the 
arbitrator. The arbitrator awarded that pltf. was 
ent itled to 40«. damages from deft., that deft, should 
bear A pay one moiety of pltf.’s costs of the reference 
A award, that. B. should pay the other moiety, A 
that B. should pay to deft, one moiety of deft.’s 
costs of the action, A one moiety of deft.’s costs of 
the reference, etc. : — Held : the arbitrator had 
jurisdiction to require B. to pay a portion of the 
costs of the action. — Stockley v. Hhopland (1872), 
26 L. T. 586. 

2207. Costs to abide event of award.] A 

cause, A all matters in difference, including a suit 
in equity, were referred to an arbitrator, the costs 
of the cause A of the suit to abide the event of the 
award. The costs of the reference w T ere to be in 
the discretion of the arbitrator. The arbitrator 
awarded on several of the issues in the cause for 
pltf. with £5 damages ; on others, lie awarded for 
deft., A so far as the suit applied to the latter 
issues, he decided for pltf., but awarded that deft, 
was entitled to relief in respect of the issues found 
for pltf., the costs of the suit A cause to bo borne by 
the respective parties. lie ordered that. piti'. 
should not take out execution for his damages or 


2204 i. Costs to be paid by party 

winning.] — Where a reference was only 
to award damages & deft, agreed to par 
the amount awarded, & It was provided 
that the costs of the arbitrator & award 
should bo paid by the party entitled 
thereto, in whose favour the award 
should be made : — Held : the arbitrator 
had no power to order deft, to pay the 
costs. — Re Eglkston & Taylor (1881), 
45 U. C. R. 479.— CAN. 

2205 1. Costs to abide event .] — 

Martyn v. Dickson (1866), 2 C. L. J. 
N. S. 209.— CAN. 

2205 ii. Verdict taken subject 

to being reduced .] — Where a verdict is 


taken, subject to be reduced, the costs to 
abide the event, the condition as to costs 
ghes no authority by inference to de- 
prive pltf. of them altogether, hut ap- 
plies only to the amount of costs to he 
taxed.— Shaw v . Turton (1834), 4 O. S. 
100.— CAN. 

2207 i. Costs of reference , artntra - 

lion. <t' award to abide result of award. I 
— By an order of reference, the arbitrator 
was empowered to certify & amend plead - 
ings & proceedings, & otherwise as a 
judge at Nisi Prius , & costs of the refer- 
ence, arbn. & award were to abide the 
result of the award : — Held : the arbi- 
trator had no power to make any dispo- 


sition of the costs. — D kvanney r. Dorr 
( J 883), 4 O. It. 206— CAN. 

a. Discretion over costs given by 

re fere nee. ]— when the order of reference 
gives the arbitrator full discretion over 
costs he alone can fix the scale. — 
Bar rut Giiun per Doha r. Dam.tek 
Pittumbkr (1865), Bourke, 7 ; Uor. 
150— IND. 

b. Costs to be in power of 

arbitrators.] — Aji agreement that all 
costs shall be in the power of arbitrators 
inserted after the condition of the bond 
to perform an award must be read as 
part of it. — Towhley r. Wythes (1858), 
16 U. O. R. 139.— CAN. 
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Sect. 20, — Cost#: Sub-sect. 1, B. & C.\ 

costs, & that the costs of the reference should be 
borne by the respective parties : — Held : the 
arbitrator did not exceed his authority in staying 
pltf. from recovering his costs, because, although 
he thereby exercised a jurisdiction over the costs of 
the cause, it was the exercise of a power necessarily 
resulting from the nature of the reference. — 
Beeves v. M’ Gregor (1839), 9 Ad. & El. 576 ; 
1 Per. & I)av. 372 ; 2 Will. Woll. & H. 127 ; 8 
L. J. Q. B. 177 ; 112 E. R. 1330. 

2208. No power to order otherwise.] — 

Where by an agreement of reference after action 
brought, but before declaration, “ all the costs are 
to abide the event of the award,” the arbitrator has 
no power over the costs. — B oodle v. Davies (1835), 
3 Ad. <te El. 200 ; 1 liar. & W. 420 ; 4 Nev. & M. 
K. B. 788 ; 14 L. .T. Ch. 352 ; 111 E. R. 389. 

An notation* : — Distd. Matlock Gan Light Co. r. Peters (1850), 

0 K. A B. 215 ; Dunhill r. Moore (1807), 17 L. T. 148. 

Refd. Yates r. Knight (18.15), 2 Scott, 470 ; Jones r. 

Powell (1838), 0 Dowl. 483 ; He Marsack A Webber (18G0), 

2 K. & K. 637 ; Stevens v. Chapman (1871), L. It. 6 Exeli. 

213. Mentd. Allenby v. Proudlock (1835), 4 JJowl. 54 ; 

Gray v. Leaf (1840), 8 Dowl. 654 : Dunn r. Warlters 

(1842), 9 M. & W. 203 ; Staples V. Hay (1843), 1 Dow. A 

L. 711 ; I’otter v. Waller (1818), 2 l)e G. & 8m. 410. 

2209. Power to order successful party to pay.] 

— Where after writ in an action “ all matters in 
difference between the parties ” are referred to an 
arbitrator, & the order of reference contains a 
clause that “ the cost of the said cause, & the costs 
of the reference A award, shall be costs in the cause,” 
the arbitrator may order successful pltf. to pay 
deft.’s costs. — H ayward v. Moss (1885), 49 .T. 1*. 
248. 

2210. .J — Mattel's indifference between 

A. & B. were by agreement referred to arbitrators 
or an umpire, the costs of the submission, reference, 
A .award to be in their or his discretion. A. 
claimed about £30 ; B. denied that he was indebted 
in any sum. The arbitrators having differed, the 
umpire made his award in favour of A. for £6 5s. 2 </., 
but directed him to pay B. his costs of the sub- 
mission & of the reference & of the award, amount- 
ing to £13 4s. 3d. : — Held : the fact of the umpire 
having awarded that the successful party should 
pay these costs was no ground for setting his 
award aside . — lie Fkaron & Flinn (1869), L. It. 
5 C. P. 34. 

Annotation : — Refd. Ashburton v. Gray, (1916J 1 K. B. 452. 

2211. Special Jury — No Implied power to 

certify for.}— An indictment removed into King’s 
Bench by deft., & made a special jury cause by the 


prosecutor, came on to be tried & was immediately 
referred. The order of reference stated that, if the 
arbitrator should be of opinion that deft, was 
guilty A the prosecutor entitled to costs, deft, 
agreed to pay the costs. The arbitrator did so 
find : — Held : the prosecutor could not recover the 
costs of the special jury, since the judge had not 
certified for those costs (pursuant to 6 Geo. 4, c. 50, 
s. 34), A the order of reference did not expressly give 
a power of doing so to the arbitrator. — It. v. Mo ATE 
(1832), 3 B. & Ad. 237 ; 1 L, J. K. B. 78 ; 110 
E. R. 89. 

2212. Cannot certify after award.] — An 

arbitrator, to whom a cause is referred with all the 
powers of a judge at Nisi Prius, cannot give a 
certificate for the costs of a special jury, after he 
has made A published his award without providing 
for them therein. — Gkeves v . Garton (1846), 15 
M. A W. 186 ; 3 Dow. & L. 481 ; 15 L. JT. Ex. 
169 ; 6 L. T. O. S. 324 ; 10 Jur. 272 ; 153 E. R. 
815. 

2213. No power to order security for costs.] — An 

arbitrator under a submission by agreement out of 
ct. has no power to make an order for security for 
costs. — Re Unionk Stearin erie Lanza A Weiner, 
L1917] 2 K. B. 558; 117 L.T. 337 ; subnom. Lanza 
v. Weiner, 86 L. J. K. B. 1236 ; 61 Sol. .lo. 526. 

Powers of arbitrator where award referred back.] 
— See cases in Part III., Sect. 2, ante . 

2214. Effect of invalid direction as to costs.] — 
Arbitrators cannot award the costs of reference, 
unless power is expressly given to them for that 
purpose ; but if in such a case they award pltf. his 
costs of suit A charges of arbn. to be taxed by the 
proper officer, A the officer only tax the former, the 
award will be good for the former A bad as to the 
latter. — Candler v. Fuller (1738), Willes, 62 ; 
125 E. R. 1057. 

Annotation : — Refd. Lewis v. IU*s si ter (1875), 23 \V. R. 832. 

2215. . J — Though arbitrators aw ard the costs 

of the reference, which are not within the terms of 
the submission, that will not vitiate the award itself, 
but it w ill be good as to the remainder. — Hartnell 
v. IIill (1801), For. 73 ; 145 E. R. 1117. 

2216. .] — Several actions having arisen out 

of the same transaction were referred to arbn., A 
the arbitrators awarded deft, should pay pltf. 
£444, that five eighth parts of the costs of the 
several actions should be paid by pltf., A three 
eighths by deft., that certain sums already ex- 
pended by either of them should be allowed as 
part payment of his proportion, A that when the 
sum of £414 A the costs, including those of the 


2209 i. Power to order successful 

party to pay.] — Where by the terms of a 
reference to arbn. all matters In differ- 
ence are referred to the arbitrator, the 
et. will not modify (s. 322), remit (s. 323), 
or set aside (s, 324) the award, on the 
ground that the arbitrator in his discre- 
tion has awarded damages to pltf., A 
at the same time made him pay all the 
costs. — Moiikndroiiath Bose v. N us- 
her M ANGLE, 1 Inti. Jur. N. S. 224. — 
IND. 

2214 i. Ejfect of invalid direction as to 
costs. | — Arbitrators have no power to 
award costs, unless it is given to them by 
the deed of submission ; but if they do 
so, it does not vitiate the award, but it 
is a mere nullity. — Wilson v. Doolan 
(1853), 5 Ir. Jur. 135.— IR. 

2214 ii. .1 — Where the costs of the 

cause, reference, A award were to abide 
the event of the cause, A the arbitrators 
assessed the costs of drawing up th 
award A their fees at a certain sum : — 
Held ; merely assessing the amount was 
no ground for sotting aside the award. — 
Boyle v. Humphreys (1854), 1 P. R. 
187.— CAN, 


2214 iii. .] — Where arbitrators 

without, authority in the submission 
direct witnesses to be paid it will not 
vitiate the award. — P urdy v. Bur- 
bridge (1857), 2 Thom. 150.— CAN. 

2214 iv. — — .] — A cause was referred, 
costs to abide the event of the awurd. 
Deft, admitted that the sum claimed 
was due at. the time of the arbn., but 
objected to pay the costs because the 
action was commenced before the credit, 
expired, A the arbitrators having found 
this to be the fact, awarded the amount 
admitted to pltf., A directed that he 
should pay all the costs ; — Held : the 
award had been made on conditions that 
deft, should not be subjected to costs, A 
the award was not sustainable. — E mms 
v. Neill (1857), 3 All. 438.— CAN, 

2214 v. .] — Arbitrators were lo 

have power to make an award concern- 
ing lands, A their powers extended to all 
accounts A differences between pltf. A 
deft. The arbitrators awarded ( inter 
alia) that deft, should pay all costs of the 
reference A award : — Held : the part 
of the award directing payment of the 
costs of the reference A award was bad 
A might be abandoned. — St. George’s 


Parish v. King (1878), 2 8. C\ R. 143.' 

CAN. 

2214 vi. •-.] — Where a criminal in- 
formation A an action were both referred, 
A the umpire made distinct, findings as 
to the costs of the two proceedings : — 
Held: the findings were separable, A the 
award was good as to the costs of the 
action, though bad as to the costs of the 
information. — lie Meaner A Brown 
(1878), 1 N. 8. W. 8. C. R. N. 8. 59.— 
A US. 

2214 vii. -.] — Where a submission 

or order of reference does not empower 
arbitrators to deal with the question of 
costs, an award giving costs to one party 
is not bad, if the amount of costs is 
severable from the rest of the award. — 
Jic Bailey A Hart (1883), 9 V. L. K. 
311.— A US. 

2214 viii. Legal incidence not 

changed .] — By a reference the costs of 
the cause A award were to abide the 
event : — Held : specific directions given 
as to the costs in the award were unob- 
jectionable, as in effect they directed only 
what would have been the result without 
them. — Johnston v. Anglin (1869), 29 
U. C. R. 272.— CAN. 
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arbn. A award, were paid, mutual releases should 
be given : — Held : if the arbitrators had exceeded 
their authority as to costs, it was not sufficient to 
invalidate the award. — Aitcheson v. Cargey 
(1824), 2 Bing. 399 ; M’Ole. 307; 13 Price, 639; 
9 Moore, C. P. 381 ; 130 E. R. 282, Ex. Ch. 

Annotations Polld. Koiulrick v. Davies (1837), 5 Dowl. G93. 
Distd. Stone v. Phillips (1837), 4 Bing. N. C. 37. Refd. 
He Marshall & Dresser (1842) 3 Q. B. 878 ; Harrison v. 
Lay (1863), 13 C. B. N. S. 528. Mentd. Plummer v. Lee 
(1837), 2 M. & W. 495 ; Perry v. Mitchell (1844), 12 M. A 
W. 792 ; Mays r. Cannell (1854), 15 C. B. 107. 

2217. -.] — By a submission it was agreed to 

refer an action A some cross-claims to arbn., the 
costs of the suit A of the reference to be paid by 
the party against whom the award was made. The 
arbitrator awarded that, at the time of the refe- 
rence, there was due by deft, to pltf. a certain sum 
which he directed to be paid, A he also directed that 
deft, should pay a certain sum for costs, on pay- 
ment of which each party should execute a release 
of the matters rei erred : — Held : although the 
arbitrator had no power to make the award as to 
the costs, the award was not bad, though the pay- 
ment of the costs w r as made a condition precedent 
to deft, obtaining his release. — Kendrick v. 
Davies (1837), 5 Dowl. 693; Will. Woll. A Dav. 
376 ; 1 Jur. 673. 

2218. .]--- By a deed of arbn. between A. A 

B., after reciting that B. had committed trespasses 
upon A worked the coal of certain mines belonging 
to A., it was referred to two arbitrators to award 
what, amount should be paid by B. for these 
injuries, “ the costs & charges of the agreement, A 
the costs, etc., of A attending or incident to the 
arbn. or award, including the payment to be made 
to the referees A their umpire,” etc., “ to be borne 
A paid by B., A to be aw arded accordingly.” The 
award found the amount to be paid by B. for the 
value of the injuries to be £888 5s. A that the costs 
incident, etc., to the award, ” including the pay- 
ment to he paid to us, the referees, amounting in 
the* whole to t he sum of £36 16s. k/., should be paid 
by B. to C 1 ., at the office of,” etc., “ on the delivery 
of this our award.” There was no mention made 
as to the costs of the agreement of reference. A 
rule having been obtained calling on B. to show 
cause w hy he should not pay t he sum of £888 5s. ; 
--Held: it was no answer that the costs of the 
agreement of reference were not included in the 
award, or that, the costs of the reference A the 
award were awarded in one sum, or that they were 
awarded to a stranger, as the damages were 
clearly separable from the costs, & the award 
might be enforced as to the former, without refer- 
ence to the latter. — Re Lloyd A Spittle, lie 
Addison A Spittle (1849), 6 Dow. A L. 531 ; 18 
L. J. Q. B. 151 ; 13 Jur. 587. 

2219. — .] — An award directed a sum t o be paid 
for costs, which the arbitrator had no power to do ; 
— Held : this part of the award was bail, but, being 
separable, it did not vitiate the rest. — Armitage v. 
Walker (1855), 2 K. A J. 21 1 : 26 L. T. O. S. 182 ; 
20 J. 1\ 53 ; 2 Jur. N. S. 13 ; 69 E. R. 756. 

Annotations : — Mentd. Callaghan v. Dolwin (1809), L. R 4 
C. P. 288 ; Walker v. General Mutual Bide:. Soc. (1887), 
30 Ch. D. 777, C. A. ; Davioa v. Second Chatham Perma- 
nent Benefit Bldg. .Soc., Mackenzie r. Everton & WeHt 
Derby Permanent Benefit Bldg. Soc. (1889), 01 L. T. 080. 

See also cases in Sect. 12, ante, 

2220. Waiver.]— Upon a submission by 

bond of all matters in difference between the 
parties in a cause, without making any mention of 
costs, the arbitrator has no authority to award 
costs as between attorney A client. But pltf., 
waiving his costs, & having only demanded the 
principal sum awarded, took his attachment for 
that sum. — Whitehead v. Firth (1810), 12 East, 
166 ; 104 E. R. 65. 


C, Power to award Solicitor and Clieyit Costs, 

2221. Submission by bond.] — Where the submis- 
sion to an aw r ard is by bond merely, the arbitrators 
may award costs between attorney & client. — 
Hartnell v. Hill (1801), For. 73; 145 E. R. 
1117. 

2222. .] — Upon a submission by bond of all 

matters in difference bet ween the part ies in a cause, 
w ithout making any mention of costs, the arbitra- 
tor has no authority to award costs as between 
attorney A client. — Whitehead v. Firth (1810), 
12 East, 166 ; 104 E. R. 65. 

2223. Reference by order of Nisi Prius.] — By an 
order of Nisi Prius referring a case to arbn., it was 
ordered “ that all matters in difference between 
the parties, together w ith the costs of this action A 
reference, be referred to the award of, etc.” The 
arbitrator having awarded that deft, should pay 
the costs of the action, A that such costs should be 
taxed as between attorney A client ; — Held : the 
award was wrong, for the words of the reference 
clearly meant costs in a technical sense, which 
were legal costs, A so much of the aw r ard as directed 
the master to tax the costs as between attorney A 
client should be set aside. — Harder v. Cox (1774), 
1 Cow r p. 127 ; 98 E. R. 1003. 

Annotation : — Refd. Seccombe v. Babb (1840), 6 M. A. W. 1 29. 

2224. Cause referred— Costs In discretion.] — A 

cause A all matters in difference wore referred to 
two arbitrators, the costs of the action, reference A 
award, A the costs incident thereto, to be in the 
discretion of the arbitrators. They aw r arded that 
deft, should pay pltf. £50 towards the costs of the 
cause A reference, A that pltf. should pay his own 
A deft/s costs in the cause A reference, to be taxed 
as between attorney A client : — Held : t he' aw r ard 
was bad, inasmuch as the order to tax costs as 
between attorney A client was an excess of 
authority, A so connected with the rest of the award 
that it could not be rejected as surplusage. — 
Seccombe (Seckham) v. Babb (1840), 0 M. A W. 
129 ; 8 Dowl. 167 ; 9 L. ,T. Ex. 65 ; 4 Jur. 90 ; 15L 
E. R. 351. 

Annotations ; — Distd. He Fearon A Flinn (1809), L. K. 5 

C. P. 34. Mentd. Rowbotham v. Wilson (1857), 8 E. & B. 

123; Selby v. Whitbread. 1 191 71 1 Iv. B. 730. 

2225. — — .] — A cause A all matters in 

difference were referred to an arbitrator, all costs 
to be in his discretion : — Held : he could not aw r ard 
costs as between attorney A client. — S tanniforth 
v. Ryall (1844), 3 L. T. O. S. 100. 

2226. Chancery suit— Costs In discretion.] — An 
arbitrator had power in a reference in a suit in 
(■h. to award costs: — Held: he might give costs 
as between solr. A client. — Mordue v. Palmer 
(1870), 6 Ch. App. 22 ; 40 L. J. Ch. 8 ; 23 L. T. 
752 ; 35 J. P. 196 ; 19 W. R. 86, L.JJ. 

Annotations Folld. Andrews v. Barnes (1888), 39 Ch. D. 

133, C. A. Mentd. Turner v. Collins (1871), L. R. 12 Eq. 

438 ; He Stringer & Riley, [1901 J 1 K. B. 105. 

2227. Submission under Agricultural Holdings Act, 
1883 (c. 61).] — An umpire under the above Act can- 
not, under s. 20, award costs as between solr. A 
client. — Re Griffiths A Morris, [1895] l Q. B. 
866 ; 64 L. J. Q. B. 380 ; 43 W. R. 652 ; 15 R. 
301 ; sub nom . Re Agricultural Holdings Act, 
1883, Griffiths v. Morris, 72 L. T. 290 ; 59 J. P. 
134 ; 1 1 T. L. R. 235. 

2228. Award in excess of authority — Remedy.] — 

The master having taxed costs as between attorney 
A client, pursuant to an award, which taxation, it 
was suggested, was, in this respect, an excess of 
authority in the arbitrator, the ct. will not, on 
motion, review the taxation, the proper proceeding 
being to move to set the award aside. — B artle v, 
Musgrave (1841), 5 Jur. 1061. 

Annotation : — Distd. Re Fearon & Flinn (1809), L. R. 5 C. P. 

34. 
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Sect, 20. — Costs : Sub-sect 1. D. (a ) .] 

D. Effect of Statutory Provisions as to Costs. 

(a) County Court Acts. 

2229. Amount awarded is “ recovered 99 within 
County Courts Act, 1850 (c. 61).] — Pltf. & deft, re- 
siding more than twenty miles apart/, an action 
was brought in the superior ct. for a sum less than 
£20. It was referred to the master, the costs to 
abide the event. The master awarded 9s. (Id. to 
pltf. : — Held : pltf. had “ recovered ” that sum 
within the above Act, 6c was entitled to his costs. — 
Webb v . Sanderson (1862), 2 II. 6c C. 984, n. ; 2 
New Rep. 331 ; 8 L. T. 464 ; 11 W. R. 786 : 159 
E. R. 408. 

2230. Cause referred — Costs to abide event.] — 

Where a cause was referred before trial, the costs 
of the cause to abide the event, & the arbitrator 
awarded in pltf.’s favour £3 : — Held: County Cts. 
Act, 1850 (c. 61 ), s. 11, did not apply, & pltf. was 
entitled to the costs of the cause. — Jones v . Jones 
(1860), 7 0. B. N. 8. 832 ; 29 L. J. C. P. 151 ; 1 L. T. 
373 ; 6 Jur. N. S. 826 ; 8 W. R. 243 ; 141 E. R. 
1042. 

Annotations : — Distd. Robertson v. Sterne (1862), 13 C. B. 
N. S. 248. Distd. & Expld. Kolcey t». Stupplos (1862), 1 
H. & C. 576 ; Smith V. Edge (1863), 2 H. & (J. 656. Overd. 
Forguswon v. Davison (1882), 8 Q. B. D. 470, C. A In 
Cowell v. A mman ( 1 oilier y Co. (infra), the judges of the Ct. of 
Queen’s Bench did whut was the practice or the judges in 
such au event, that iH to say, they consulted the judges of 
the other cts., & having done so they came to the conclusion 
that in such a case us the present pltf. was deprived of 
liis costs, & the case of Jones v. Jones was wrongly decided. 
1 quite agree, &, therefore, Jones v. Jones is overruled 
(Brett, L.J.). Reid. Cowell r. Amman Colliery Co. 
(1865), 6 B. & S. 333. 

2231 . . ] — By an order made by consent, 
an action was referred to an arbitrator, “ the costs 
of the action, reference, A award to abide the 
event.” The arbitrator awarded a sum of 
£19 2s. Id upon which an order was made for 
judgment for pltf. for that sum, without costs — 
Held : pltf. had recovered in the action by judg- 
ment a sum not exceeding £20, <fc he was deprived 
of his costs of the action by County Cts. Act, 1867 
(c. 142), s. 5, unless he got a certificate or order for 
costs under that sect. Jones v. Jones (No. 2230, 
ante) overd. — Feroitsson v. Davison (1882), 8 
Q. B. D. 470 ; 51 L. J. Q. B. 266 ; 46 L. T. 191 ; 30 
W. R. 462. 

Annotations : — Retd. Hyde v. Beardsley (1886), 18 Q. Ii. 1). 
244 ; Street r. Street, 11900] 2 Q. B. 57, C. A. 

2232. — — * Slander.] — An action for slander 

was, after issue joined, referred by agreement/ to 
arbn., the costs of the cause to abide the event of 
the award. The arbitrator found for pltf., with 
20s. damages : — Held : pltf. was entitled to costs. - - 
Fkean v. Sargent (1863), 2 II. 6c C. 293 ; 2 New 
Rep. 363 ; 32 L. J. Ex. 281 ; 8 L. T. 467 ; 11 W. R. 
808 ; 159 E. R. 122. 

Annotations -Expld. Smith r. Edge (1863), 2 H. & (■. 659. 
Consd. Cowell r. Amman Colliery Co. (1865), 6 B. <Sc S. 333. 
Poild. Forslniw v. De Witt (1871), 40 L. J. Ex. 153. 

2233. -.] — After issue joined a cause 
was referred to arbn., the costs of the cause to 
abide the event of the award. The arbitrator 
found that pltf. had sustained damages by reason oi 
the breaches of contract alleged in the declaration, 
to the amount of 20a, 6c ordered defts. to pay that 
amount to pltf. : — Held : pltf. was deprived of his 
costs by County Cts. Act, 1850 (c. 61), s. 11. — 
Cowell, v. Amman (Aberdare) Colliery Co., 
Ltd. (1865), 6 B. & S. 333 ; 6 New Rep. 254 ; 34 
L. J. Q. B. 161 ; 12 L. T. 451 ; 30 J. P. 710 ; 11 
Jur. N. S. 687 ; 13 W. R. 715 ; 122 E. R. 1218. 

Annotations ; — Folld. Moore v. Watson (1867), L. It. 2 C. 1*. 
311. Distd. Forahaw v. De Wette (1871), L. R. 6 Exch. 
200. Folld. Neale v. Clarke (1870), 4 Ex. D. 286. Apprvd. 


Forgusnon v. Davison (1882), 8 Q. B. D. 470. Retd. Galattl 
v. Wakefield (1878), 48 L. .1. Q. B. 70, C. A. ; Hyde v. 
Beardsley (1886), 18 Q. B. D. 244. 


2234. ,] — An action of contract was 

compulsorily referred to a master under C. L. P. 
Act, 1854, s. 3, 6c it was ordered that the costs of the 
cause should abide the event, & that the costs of 
the reference should be in the discretion of the 
master. The master awarded to pltf. a sum less 
than £20, & directed deft, to pay the costs of the 
reference : — Held : pltf. was not entitled to these 
costs, for they could only be recovered upon the 
judgment entered on the award, & (the judgment 
being for a sum not exceeding £20) County Cts. 
Act, 1850 (c. 61), s. 11, deprived pltf. of costs. 
Moore v. Watson (1867), L. R. 2 0. P. 314 ; 

L. J. O. P. 122 ; 15 L. T. 662 ; 15 W. R. 429. 

Annotations : — Expld. & Distd. Forshaw v. Do Wette (1871). 
L. R. 6 Exch. 200. Distd. Parsons t?. Tinling (1877), 2 
C. P. D. 119 ; Bedwell v. Wood (1877), 2 Q. B. D. 626. 
Distd. & Dbtd. Galattl v. Wakefield (1878), 4 Ex. D. 249. 
( /. A. M oore v. Watson is q uito d istinguishablo from the oaset 
before us ; but I desire to add that, as at present advised. 
I do not agree with the decision (Bramwell, L.J.). Consd. 
Neale t\ Clarke (1879), 4 Ex. J). 286. Expld. & Distd. Fer- 
gusson v. Davison (1882), 8 Q. B. I). 470, u. A. N.F. Street 
r. Street, (19001 2 Q. B. 57, C. A. I disagree, with all 
respect to the distinguished judges who decided Moore v 
Watson, with the viow taken by them in that case, & agree 
with that expressed by Bramwell, L.J. in GalaUi v. Wake- 
fielt (1878), 4 Ex. IX 249, U. A. (Rosier, L.J.). 


2235. — — - Defendant added after part of 

claim paid.] — Pltf. sued L. for £365 for goods sold 
& delivered, & on the day after the writ was issued 
L. paid pltf. £319, which he accepted on account of 
his claim. After declaration L. pleaded in abate- 
ment the non- joinder of H., whereupon pltf. 
amended the writ <fc declaration under C. L. P. 
Act, 1852, s. 38, by adding the name of 11. as joint 
contractor. Both defts. pleaded never indebted, 
& also a plea that after the writ in the action had 
been issued against deft. L., & before the action was 
commenced against the other deft, by amendment 
pursuant to the above sect., defts. satisfied pltf.’s 
claim by payment. The cause having been referred 
to an arbitrator, costs to abide the event, with 
power Id the arbitrator to certify as a judge at 
Nisi Prim , the arbitrator by his award found that 
defts. were indebted to pltf. in £322, 6c that defts. 
did, as in their plea alleged, satisfy £319, part of 
such debt, by payment, 6c the arbitrator directed 
that the verdict should be entered for pltf. for £3, 
being the difference between the two sums of £322 
6c £319, & he gave no certificate as to costs : — 
Held : the only action in which pltf. recovered 
being the action against both defts., he was 
deprived of his costs by County Cts. Act, 1867 
(c. 142), s. 5, inasmuch as he recovered in that 
action less than £20, 6c he was not allowed to tax 
his costs of the cause against deft. L. alone. — 
Balmain v. Lickfold (1875), L. R. 10 C. P. 203 ; 
41 L. J. C. P. 94 ; 32 L. T. 67 ; 23 W. R. 310. 

2236. Costs of reference & award In 

i discretion.] — When an action is referred by consent 
I to arbn., upon the terms that the costs of the cause 

shall abide the event, & the costs of the award 
shall be in the discretion of the arbitrator, if the 
arbitrator decides in favour of pltf., he may law- 
fully direct deft, to pay the costs of the reference 6c 
award, although pltf. may be deprived of the costs 
of the cause under County Cts. Act, 1867, s. 5. — 
(Jalatti v. Wakefield (1878), 4 Ex. D. 249; 48 
L. J. Q. B. 70 ; 40 L. T. 30, C. A. 

Annotation .-—-Folld. Street v. Street, [1900] 2 Q. B. 57, C. A. 

2237. Rules of Supreme Court, Ord. 65, 

r. 12.] — An action on a partnership account was by 
consent referred to an arbitrator. The terms of 
reference were that “ all matters in difference be- 
tween the parties in the action ” were to he re- 
ferred, 6c that “ the costs of the action 99 should 
abide the award. Subsequent to this order of 
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reference, the parties agreed to submit to the arbi- 
trator a further matter of account outside the action. 
The arbitrator awarded £40 to pltf. on his claim, k 
found that a further sum of £14 2 8. was due to him 
on the subsequent account : — Held : pltf. had re- 
covered “ in the action ” less than £50, k came 
within the above rule. — Emmett k Co. v. Heyes 
(1887), 36 W. R. 237. 

2238. Costs of reference & award in 

discretion-— Costs of reference on High Court scale.] 

— An action of contract was referred by order of 
a district registrar, on the ground that it involved 
matters of account, to an arbitrator agreed on by 
the parties, & the order of reference provided that 
the costs of the action should abide the event of 
the award, k the costs of the reference k award 
should be in the discretion of the arbitrator. The 
arbitrator awarded that an amount less than £50 
was due from deft, to pltf., k that deft, should pay 
to pltf. his costs of the reference k award : — Held : 
pltf. was entitled to have the costs of the reference 
taxed on the High Ct. scale. — Street v. Street, 
[1900] 2 Q. B. 57 ; 69 L. J. Q, B. 574 ; 82 L. T. 
648 ; 48 W. It. 450 ; 16 T. L. R. 307, C. A. 

Annotation: — Apld. Haycocks v. Mtilhollaml, [1904] 1 K. B. 

140. 

2239. Cause & all matters referred — Costs to 
abide event.]— A cause k all matters in difference 
were referred, A it was ordered that “ the costs of 
the cause should abide the event of the reference, 
k that the costs of the reference k award should 
be in the discretion of the arbitrator.” As to the 
cause, the arbitrator awarded a verdict for pltf. for 
£259 1.9. ; as to the other matters in difference, he 
found that £242 13s. 10d. was due to deft, from 
pltf., k directed that this sum should be deducted 
from the damages A costs recoverable in the action, 
k that deft, should pay pltf. the balance : — Held : 
although the arbitrator had decided something in 
favour of each party, k although the difference 
between the two sums awarded did not exceed £20, 
the “ event, of the reference ” was such as to entitle 
pltf. to his costs of the cause, k he was not deprived 
of them by County Cts. Act, 1867 (c. 142), s. 5. — 
Stevens v. Chapman (1871), L. R. 6 Excli. 213; 
40 Li. J. Ex. 123 ; 24 L. T. 578 ; 19 W. R. 958. 

2240. Reference to master — Rules of Supreme 
Court, Ord. 14, r. 7 — Costs of action — County Courts 
Act, 1888 (c. 43), governs costs of action but not 
costs of reference.] — Upon an application for judg- 
ment under Ord. 14 the action was referred to a 
master under r. 7, k he made an order, after the 
expiration of twenty-one days from service of the 
writ, that pltf. be at liberty to sign final judgment 
for a sum exceeding £20, but less than £50, with 
costs of the action, which he fixed at a specific sum, 
k with the costs of the reference k award to be 
taxed on the High Ct. scale, <fc he certified that the 
action was fit to he brought in the High Ct. : — 
Held: (1) as there had been no order extending 
the time — twenty-one days from the service of the 
writ — within which, by the proviso to County Cts. 
Act, 1888, s. 116, a pltf. who obtained judgment 
under Ord. 14 for upwards of £20 was entitled to 
costs on the High Ct. scale, pltf. was only entitled 
to costs of the action on the county ct. scale ; 
(2) with respect to costs of the reference k award, 
the master must be deemed to be an arbitrator with 
the same power as an ordinary arbitrator had of 
awarding k certifying for costs, & his order in that 
respect was right. — Haycocks, Ltd. v . Mul- 
HOLLAND, [1904] 1 K. B. 145 ; 73 L. J. K. B. 125 ; 
90 L. T. 88 ; 52 W. R. 400. 

2241. Reference to official referee — Rules of 
Supreme Court, Ord. 14, r. 1 — County Courts 
Act, 1888 (c. 43), s. 116, governs costs.] — Pltf. 
brought an action in the High Ct. for £47 17s., 
the balance of an account for goods sold. Within 


twenty-one days after service of the writ, pltf* 
took out a summons under the above rule, upon 
which the master made an order giving him 
liberty to sign judgment for £45, & giving deft* 
leave to defend as to the balance. Deft, paid the 
£45, k the matter was referred to an official 
referee, who found for pltf. for the balance claimed. 
Mathew, J. having ordered that pltf.’s costs should 
be taxed on the High Ct. scale up to the date of the 
order under Ord. 14, k on the county ct. scale 
after that date : — Held : such order was wrong, k 
pltf. was entitled under the proviso to the above 
sect, to have the whole of his costs taxed upon the 
High Ct. scale. — Barker v. Hempstead (1889), 
23 Q. B. D. 8 ; 60 L. T. 640 ; 37 W. R. 685 ; 5 
T. L. R. 442. 

2242. Claim & counterclaim referred — Costs to* 
follow event.] — In an action for work A labour done 
k material supplied by pltf., defts. counterclaimed 
loss from breach of contract by pltf., k the cause k 
counterclaim were referred to arbn., costs of the 
cause k counterclaim to follow the event, costs of 
the reference k award to be in the discretion of the- 
arbitrator. The arbitrator awarded that pltf. 
was entitled to recover £371 in respect of his 
claim, k that defts. were entitled to recover £375 
in respect of their counterclaim, k he awarded 
that pltf. should pay to defts. the balance of £4, k 
that pltf. should bear the costs of the reference k 
award. The district registrar ordered judgment 
to be signed for defts. for the sum of £1, k for costs 
of the cause, counterclaim, reference, k award to 
be taxed : — Held : so much of the registrar’s order- 
as related to costs must be struck out k the follow- 
ing inserted instead thereof : “ the costs of k 
relating to pltf.’s claim k the proof thereof to bo 
paid by defts., k the costs of k relating to defts.’ 
counterclaim k the proof thereof to be paid by 
pltf.”- -C ole, March ant k Co. r. Eirth (1879), 

4 Ex. 1). 301 ; 40 L. T. 851. 

A n notations : — Folld. No ale r. Clarke (1879), 4 Ex. D. 2SG ; 

Stooko v. Taylor (1880), 5 Q. B. D. 509. Refd. Myers v. 

(1880), 19 L. J. Q. B. 200, C. A. 

2243. — Costs of Issues.] — Pltfs. claimed 

on a balance of accounts a sum of money exceeding 
£50. Defts. denied their indebtedness, k pleaded 
by way of set-off k counterclaim that pltfs. were 
indebted to thenj for money advanced k money 
due for work done & goods sold k delivered, k they 
claimed a balance on the accounts in their favour 
exceeding £50. The cause was referred to an 
arbitrator, costs to abide the event. The arbitra- 
tor found that defts. were indebted to pltfs. in a sum 
exceeding £50, & that pltfs. were indebted in like 
manner to defts. in a sum exceeding £50, but that 
a balance was due to pltfs. on the whole account of 
£11 10s. 3 d. : — Held: (1) pltfs. k defts. were each 
entitled to the costs of the issues on which they had 
succeeded, on the ground that the relief sought could 
not be given in a county ct. (Kelly, C.B.); 
(2) pltfs. were entitled to their general costs of 
action (Hawkins, J.). — Neale v. Clarke (1879), 
4 Ex. I). 286 ; 41 L. T. 438. 

Annotation* : — Consd. Stooko v. Taylor (1880), 5 Q. B. D. 

509 ; Baines t?. B mi nicy (1880), 0 Q. B. D. 197. 

2244. .] — An action was brought claim- 

ing £10 for rent, £100 as damages for breach of 
covenant in a lease of premises, k £30 for conver- 
sion of goods. Deft, set up a counterclaim for 
£100 damages for breach of covenant by pltf., k 
£15 for money due for the use k occupation of 
other premises. The action was referred to an 
arbitrator by an order made by consent upon the 
terms that “ the costs of the action should abide 
the event of the award, k that the costs of the 
reference k award should be in the discretion of 
the arbitrator.” The arbitrator found that pltf. 
was entitled to £10 for rent, that deft, had brokers 
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Seri. 20. — Costs: Sub-sect. 1, D . (a), ( b ) <fc (c).j 

his covenant in the lease Sc had been guilty of the 
conversion charged, Sc he awarded that pltf. was 
entitled to recover in respect of such breach of 
covenant Sc conversion the sum of £25, making to- 
gether £35 awarded to pltf. ; that pltf. had broken 
his covenant, & that deft, was entitled to recover 
in respect of that breach £20 ; Sc upon the whole 
matter he found that pltf. was entitled to recover 
in the action £15 & no more : — Held : the provision 
in the order of reference as to costs did not alter the 
rights of the parties, Sc upon the true construction 
of Jud. Act, 1873 (c. 60), s. 67, pltf. was entitled to 
the costs on his claim, & deft, to his costs on the 
counterclaim. — Stookk v. Taylor (1880), 5 

Q. B. D. 569 ; 49 L. J. Q. B. 857 ; 43 L. T. 200 ; 
44 J. P. 748 ; 29 W. R. 49. 

Annotation s : — Consd Baines v. Bromley (1880), 6 Q. B. D. 

197. Poild. Lund v. Campbell (1885), 14 Q. B. D. 821, 

O. A. Reid. Pearson v. Ripley (1884), 50 L. T. 629 ; 

Hharpc v. Haggith (1912), 106 L. T. 13, C. A. Mentd. 

Bcddall v. Maitland (1881), 17 Oh. I). 174 ; Toke v. 

Andrews (1882), 8 Q. B. 1). 428 ; Tagart v. Marcus (1888), 

36 W. R. 469. 

2245. .] — In an action of contract deft. 

counterclaimed. By the award of a special 
referee it was found that pltfs. were entitled on their 
claim to £13 12s. Or/., Sc that deft, was entitled on 
the counterclaim to £63 8#. (\d. : — Held : by reason 
of County Cts. Act, 1867 (c. 142), s. 5, pltfs. were 
not entitled to the costs of t he issues found for 
them on the claim. — A hr decker v. Frost (1886), 
17 Q. B. I). 606 ; 55 L. J. Q. B. 477 ; 55 L. T. 264 ; 
34 W. R. 789. 

2246. Verdict subject to reference — Costs to abide 
event — Set-off — Balance only recovered.]— Where 
a cause, involving matters of account, is referred 
Sc a verdict taken subject to a reference, costs of 
the cause to abide the event, t he arbitrator to have 
power over the verdict, pltf.’s right to costs de- 
pends on whether the sum awarded would have 
entitled him to costs if the jury had found a verdict 
for that sum. 

To a declaration on the money counts deft. 
pleaded, as to part, never indebted, as to other 
part, set-off, Sc to the residue, payment of £14 5s. 
into cl. At the trial a verdict was entered for pltf. 
subject to a reference, power being reserved to the 
arbitrator to direct for whom Sc what amount the 
verdict should be finally entered, costs of the cause 
to abide the. event of the award. The arbitrator 
by his award directed that the sum which he there- 
by found to be due to deft, on the set-off should be 
deducted from the sum which he found to be due 
to pltf. on the general issue. Sc that the balance 
(£2 16s. 1 id,) should be paid by deft, to pltf. : — 
Held: County Cts. Act, 1850 (c. 61 ), s. 11, operated 
to deprive pltf. of his costs. — Smith v. Edge (1863), 
2 B. & C. 659 ; 3 New Rep. 158 ; 33 L. J. Ex. 9 ; 
9 L. T. 445 ; 9 Jur. N. S. 1300 ; 12 W. R. 133 ; 159 
E. R. 273. 

Annotations: — Apld. Cowell r. Amman Colliery Co. (1865), 

6 B. & 8. 333. Consd. Hyde v. Beardsley (1886), 18 
Q. B. D. 244. Refd. C3alat.ll r. Wakefield (1878), 48 L. J. 
Q. B. 70, C. A. ; Fergusson r. Davison (1882), 46 L. T. 
191, C. A. 

2247. Costs of cause — Costs of refer- 

ence & award.] — In an action of trover Sc of debt 
a verdict was taken for pltf. for the damages 
claimed, subject to a reference, “ the costs of the 
cause to abide the event of the award, Sc the costs 


of the reference & award to be in the discretion of 
the arbitrator.” The arbitrator awarded that the 
verdict should be entered for £2 10s. as to the claim 
in trover, Sc for £7 12s. 8d. as to the claim in debt, 
Sc directed deft, to pay the costs of the reference Sc 
award. He had the power of certifying for costs, 
but gave no certificate. The taxing officer declined 
to tax pltf. either his costs of the cause, or of the 
reference Sc award. On a rule directing him to tax 
both the costs of the causo Sc of the reference Sc 
award : — Held : pltf. was not entitled to the costs 
of the cause, but he was entitled to those of the 
reference Sc award, although ho had recovered in 
the cause sums not exceeding £10 in tort. Sc £20 in 
contract. — Forshaw v. 1)e Wette (Witt) (1871), 
1,. R. 6 Exch. 200 ; 40 L. J. Ex. 153 ; 24 L. T. 
397 ; 19 W. R. 777. 

Annotations : — Consd. Galutti v. Wakefield (1878), 4 Ex. D. 

249, C. A. ; Street v. Street, [19001 2 Q. B. 57, C. A. Mentd. 

Fergusson v. Davison (1882), 51 L. J. Q. B. 266, C. A. 


2248. Trespass to realty.] — An action of 
trespass, in which questions of title were involved, 
was commenced before Aug. 20, 1867, & a verdict 
was entered also before that date for pltf., subject 
to a reference. The award was made after Jan. 1, 
1868, when County Cts. Act, 1867 (c. 142), came 
into operation. Sc the arbitrator directed the verdict 
to stand for pltf. for £5. Subsequently pltf. signed 
judgment, Sc obtained a judge’s order for costs, Sc> 
the master thereupon taxed his costs. On a 
motion to review the master’s taxation : — II rid : 
(l) Stat. of Gloucester (6 Edw. 1, c. 1) had not 
been repealed as to the classes of cases in which, 
under the former County Ct. Acts, pltf. was 
entitled to his costs on obtaining a judge’s order, 
or fulfilling the other conditions contained in < hose 
Acts, but had as to those in which pltf. could in no 
way obtain his costs ; (2) the effect of County Cts. 
Act, 1867, was to remove all such conditions in the 
former classes of cases without imposing any fresh 
ones as to actions commenced before the passing 
of that Act ; (3) pltf. was entitled to his costs 
under Stat. of Gloucester, independently of the 
judge’s order. — Mount v. Taylor (1868), L. R. 
3 C. P. 645 ; 37 L. J. C. P. 325 ; 18 L. T. 176 ; 16 
W. R. 8 66. 


Annotations -Expld. logs r. L. & S. W. By. Go. (1868), 
38 L. J. C. P. 8. Mount \ . Tan lor was commenced before 
County Cts. Act, 1867 (e. 142), was passed (Bovii.l, 
C.J.). Consd. Levi v. Sanderson (1869), L. It. 4 Q. B. 330 ; 
Mirttn v. Attwood (1869), L. R. 4 Q. B. 333. 


2249. Application for costs — Time for.]— After 
issue joined in an action of assumpsit commenced 
in the Ct. of Queen's Bench, the case was referred 
Sc, on June 9, 1852, an award was given for pltf. 
for less than £20. The parties dwelt more than 
twenty miles apart. A summons was afterwards 
taken out to show cause why pltf. should not have 
his costs, under County Cts. Act, 1850 (c. 61 ), s. 13 : 
— Held : not too late. — Morris v. Bosworth (1853), 
2 E. Sc B. 213 ; 22 L. J. Q. B. 276 ; 21 L. T. O. S. 
115 ; 17 Jur. 438 ; 1 C. L. R. 438. 


Annotations : — Distd. Cook v. Montague (1873), 21 W. R. 
670. Refd. Reid v. Gardner (1853), 1 O. L. K. 469. 


( b ) Other Statutory Provisions. 

2250. Costs to abide event — Legal event — Subject 
to statutory provisions.] — S wx n glehurst v. Altham, 
No. 2312, post . 


PART IV. SECT. 20, SUB-SECT. 1.- 

D. (b). 

o. Effect of statutory provisions — 
C. S. J. C. (c. 54), 8. 26. j — In an award 
under the above Act arbitrators have no 
power to award as to costs. Where 
they do so that part of the award may be 
set aside . — lie Northumberland & 


Durham United Counties & Cobouro 
Town (1860), 20 U. C. R. 283 — CAN. 

d. Consolidated Railway Act, 

1879.] — A co., having taken certain 
lands, made an offer to the owner In 
payment of same, which offer was not 
accepted, & the matter was referred to 
arbn. under the above Act. The co. 


executed an agreement for a cross- 
ing over the land, in addition to the 
money payment. The amount of the 
award was loss than the sum offered by 
the eo., & both parties claimed to be 
entitled to the costs of the arbn., the co. 
because the award was less than their 
offer, & the owner because the value of 
the crossing was included in the sum 
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2251. 

No. 2313, post. 

2252. 

No. 2314, post . 

2253. Effect 


■.] — Ward v. Maixinder, 
*.] — Willis v . Osborne, 


2253. Effect of statutory provisions — Costs to 
abide event.]— An action on the case for diverting 
a watercourse was, after issues joined on pleas of 
not guilty, & denying pltl’.’s right to <fc user of the 
water, referred by a judge’s order to arbn., by 
which the costs of the suit were to abide the event 
of the award, but no power was given to the arbi- 
trator to certify under 3 & 4 Viet. c. 24, s. 2. The 
arbitrator found all the issues for pltf., & assessed 
the damages on the first issue at 6d. Held : 
pltf. was entitled to full costs. — Griffiths 
(Griffith) v. Thomas & Evans (1846), 4 Dow. & 
L. 109 ; 15 L. J. Q. B. 336 ; 6 L. T. O. S. 86 ; 11 
Jur. 17. 

Annotations : — Distd. Cooper v. Pegg (1855), 16 O. 1-264. 

Coned. Wigens v. Cook (1859), 6 0. B. N. S. 784. Distd. 

Kelcey v. Stupplos (1862), 1 H. & C. 576. 

2254. .] — The declaration contained 

seven counts, one of which was a count in trover for 
two deeds & two authorities for the delivery of 
deeds. By an order of Nisi Prius , it was agreed 
that the record should be withdrawn, & the cause 
& all matters in difference be referred to an arbi- 
trator, who was to have “ all the powers as to 
certifying of a judge at Nisi Prius” the costs of 
the cause to abide the event of the award, & the 
costs of the reference & award to be in the discre- 
tion of the arbitrator. The arbitrator made his 
award in favour of pltf. as to the two authorities 
referred to iri the count in trover, with one farthing 
damages, & found all the other issues for deft. ; & 
he gave deft, the cos Us of the reference & award : — • 
Held : as the event of the award was in favour of 
pltf., he was entitled to the costs of the cause, 
3 & 4 Viet. c. 24, s. 2, being inapplicable, inasmuch 
as there was no verdict. — Wigens (Wigans) v. 
Cook (1859), 6 C. B. N. S. 784 ; 28 L. J. 0. P. 312 ; 
33 L. T. O. S. 224 : 6 Jur. N. S. 72 ; 141 E. R. 659. 

Annotations : — Consd. & Apld. JoneB t>. Jonos (I860), 7 C. B. 

N. S. 832. Distd. Robertson v. Sterne (1862), 13 C. B. N. S. 

248. Refd. Smith v. Edge (1863), 2 H. 8c C. 659. 


2255. - — .] — A compulsory order of refe- 

rence made by a judge, under C. L. P. Act, 1854, & 
containing a term that the costs of the cause to 
abide the event, does not prevent the operation of 
London Small Debts Act, 1852 (c. lxxvii.), which 
by s. 120 disentitles pltf., in such ease, to costs, for 
pltf. having had, in an action of contract, awarded 
to him, upon a compulsory reference, a sum not 
exceeding £20, is held to be a pltf. who “ recovers 
a sum not exceeding £20,” within London Small 
Debts Act, 1852, & thereby becomes liable to be 
deprived of his costs by virtue of it. — Robertson v. 


Sterne (1862), 13 0. B. N. S. 248 ; 31 L. J. 0. P. 
362 ; 7 L. T. 462 ; 9 Jur. N. S. 332 ; 11 W. R. 94 ; 
143 E. R. 99. 

Annotations .•—Apld. Parr v. Lillierap (1862), 1 H. & 0. 615. 
Wo are deolding in accordance with the opinion of the Ct. 
of Common Plena in Robertson v. Sterne, which is at variance 
with that of Coleridge, J. in Chanibers v. Wiles (1855), 24 
L. J. Q. B. 267 ; but the former case was decided after 
full argument 8c upon consideration, while the latter was 
the decision of a single judge in refusing a rule nisi 
(Pollock, C.B.). : Boulding v. Tyler (1863), 32 L. J. Q. B. 
85. Consd. Smith v. Edge (1863), 2 H. 8c C. 659 ; Cowell 
15 . Amman Colltory Co. (1865), 6 B. & S. 333 ; Moore r. 
Watson (1867), L. R. 2 C. P. 311. Refd. *rean v. Sargent 
(1863), 2 H. 8c C. 293. 

2256. Verdict subject to reference — Statutory 

limitation prevails.] — The first count charged defts. 
with damaging a party-wall by excavating it, & 
overloading it. Plea, as to the overloading, not 
guilty, & as to the excavating, payment of £30 
into ct. Replication, damages ultra. At the 
trial, the verdict was entered for pltf., damages 
£2,000, costs 408., subject to the award of aw 
arbitrator, to whom the cause was referred on the 
usual terms, but without power to certify for costs 
under 3 & 4 Viet. c. 24, s. 2, & he directed the 
verdict to be entered for pltf. on the first issue, 
with 208. damages, & for deft, on the second 
Held : pltf. had recovered by verdict less than 408. 
damages, & 3 & 4 Viet. c. 24, s. 2, applied, & 
deprived him of costs. — Reid v. Ashby (1853), 13 
C. B. 897 ; 22 L. J. C. P. 215 ; 17 Jur. 859 ; 1 
C. L. R. 451 ; 138 E. R. 1456. 

2257. Applies to costs of cause — Award not 

equivalent to certificate.] — -By an order of reference 
in an action for an injury to pltf.’s reversion by 
making a drain into his premises, a verdict was 
directed to be entered for pltf., claim £500, costs 
408., subject to the award of a barrister, the costs 
of the suit to abide the event of the award, & the 
costs of the reference & award to be in the discre- 
tion of the arbitrator. He found all the issues in 
the action in favour of pltf., except the first, & that 
ho found partly for pltf. & partly for deft., & he 
further directed that the verdict entered for pltf. 
should stand, but that the damages should be 
reduced to one farthing, & he ordered deft, to pay 
pltf. £5 : — Held : pltf. was not, in the absence of a 
certificate under 3 & 4 Viet. c. 24, s. 2, entitled to 
costs of the cause. — Cooper v. Pegg (1855), 16 
C. B. 264 ; 24 L. J". C. P. 167 ; 25 L. T. O. S. 100 ; 

3 C. L. R. 1261 ; 139 E. R. 758. 

Annotations : — Folld. Smith v . Edge (1863), 9 L. T. 445. 
Refd. Wigens v. Cook (1859), 0 O. B. N. S. 784. 

(c) Certificates for costs, 

2258. Power to certify— Court or judge.] — Pltf. 
sought to recover £119 on contract. Deft, paid 
into ct. £73, pleading non assumpsit & a set-off as to 


awarded, which would make it greater 
than the offer : — Held : in the circum- 
stances neither party was entitled to 
costs. — Ontario & Quebec Hr. Co. v. 
Philbrick (1880), 12 S. C. R. 288. — 
CAN. 

e. Railway Act of Canada.] — - 

The award of costs by arbitrators under 
the above Act does not invalidate the 
award whore it simply follows the rule 
established by tho Act itself. — Pontiac 
Pacific Junction 11y. Co. & Ottawa 
& Gatineau Ry. Co. v. Community 
General Hospital, Almshouse, & 
Seminary of Learning of the Sisters 
of Charity at Ottawa (1901), Q. R. 
20 S. C. 567. — CAN. 

f. Appeal .] — The costa 

of an appeal from an award of arbi- 
trators are not governed by the provi- 
sion as to tlie costs of the arbn. con- 
tained in s. 199 of the above Act, but by 
the rules relating to costs of appeals 

r norally. — Vancouver, Westminster 
Yukon Ry. Co. t*. Sam Kek (1900), 12 
B. O. R. 1.— CAN. 

J. — VOL. II. 


g. Municipal Act , 1892, s. 385 

et seq .] — Where upon an arbn. under 
the above Act, the arbitrators made 
their award & directed that the co3ta ! 
should be paid by the land-owners, but 
did not Ilx tho amount nor direct on 
what scale they should be taxed, as 
required by s. 399 : — Held : upon a 
proper application the award would be 
referred back to the arbitrators to com- 
plete it in the matter of costs . — Rc 
Preston 8c Klotz Village (1894), 16 
P. R. 318. — CAN. 

h. Municipal Act , R. S. O . 

(c. 223), s. 460.] — An arbitrator under 
the above Act is given power by s. 460 
“ to award the payment by any of tho 
parties to tiie other of the costs of the 
arbn. or of any portion thereof M : — 
Held : tho discretion thus given must be 
a legal discretion . — Re Pattullo Sc 
Orangeville (1899), 19 C. L. T. 388 ; 
31 O. R. 192.— CAN. 

k. Municipal Arbitration Act, 

R. S. O., 1897 (c. 227).] — Where a sub- 
mission to arbn. under the above Aot is 


silent as to costs, s. 2 (6) of the Aot. 
applies, & ompowors the arbitrator to 
deal with them. — D alton v. Toronto 
(1906), 8 0. W. R. 154; 12 O. L. R. 
582.— CAN. 

1. — — Tolls Road Expropriation 
Acts. ] — Held : under the above Acts 
where a toll road was expropriated, the 
county was a necessary party to the arbn. 
proceedings 8c was liable to the owners of 
tho road for tho costs thereof in oaao tho 
road was not taken 6c paid for within one 
year. — B rock villk 8c Prescott Rn. 
Co. v. Leeds & Grenville Counties of 
(1913), 25 O. W. R. 371; 5 O. W. N. 
362.— CAN. 

PART IV. SECT. 20, SUB-SECT. 1.— 

D. (c). 

2258 i. Power to certify — Court or 
judge.] — A case was referred at trial 
Sc the award was to be entered as the 
verdict of the jury, 8c was found for deft, 
on the first count, 8c for pltf. on the 
second count : — Held : upon a motion 
for a certificate, in consequence of the 
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Sect . 20. — Coats : Sub-sect. 1, D. (c) ; sub-sect 2.] 

the residue. By an order of Nisi Prius the cause 
was referred. The arbitrator directed a verdict 
to be entered for pltf, for £8 5s. 8d. : — Held : the 
judge had power to certify that the cause was a 
fit one to be tried at Nisi Prius , so as to entitle 
pltf. to have his costs taxed upon the higher scale. 
— Broggref (Brogreffe) v. Hawke (1837), 3 
Bing. N. C. 880 ; 5 Scott, 148 ; 3 Hodg. 223 ; 0 
L. J. C. P. 303 ; 132 E. R. 649. 

Annotation : — Consd. Aatley v. Jay (1839), 8 L. J. Q. B. 
104. 

2259. -.] — A cause was referred at Nisi 
Prius , A the order of reference contained a clause 
enabling the ct. to refer it back to the arbitrator. 
The arbitrator certified that less than £20 was due, 
A expressed an opinion that the cause was a proper 
one to be tried in the superior ct. : — Held : the ct. 
had no power to refer it back to the arbitrator to 
certify as to the propriety of its being tried in the 
superior ct., but the proper course was to lay the 
arbitrator’s certificate before the judge at Nisi 
Prius who would then exercise his discretion. — 
Webber v . Lee (1844), 1 Dow. A L. 684 ; 2 L. T. 
O. S. 349. 

2260. .] — Thoct., or a judge at cham- 

bers, has the power of certifying to give costs under 
County Ots. Act, 1850 (c. 01), s. 13, notwithstanding 
the power of certifying as a judge at Nisi Prius to 
give costs under s. 12 of that Act has, by an order 
of reference, been given to an arbitrator, who has 
failed to certify; the certificate under s. 13 being 
one which a judge at chambers or the ct. has power 
to give, A different from that which a judge at 
Nisi Prius is empowered to give under s. 12. — 
Sharp v. Eveleigh (1861), 20 L. J. Ex. 282 ; 17 
L. T. O. S. 240. 

2261. .] — At the trial of a cause, in 

which the county cts. had concurrent jurisdiction, 
a verdict was by consent entered for pltf. on three 
counts, with 40s. damages, subject to a reference 
of the cause to arbn., the costs to abide the event, 
A with power to the arbitrator to certify for costs. 
The arbitrator, without altering the amount of 
damages, left the verdict sending for pltf. on two 
only of the counts A certified for the costs of a 
special jury : — Held : notwithstanding there was 
no certificate that the cause was proper to be 
brought in a superior ct., pltf. should recover his 
costs. — M ucklestonk v. Griffith (1853), 2 W. R. 
104. 

2262. Discretion.] — Pltf. sought to re- 

cover £375 in an action for goods sold & delivered, 
in which there was a plea of set-off. By an order of 
Nisi Prius, the cause was referred with the same 

E ower to the arbitrator to certify as a judge would 
ave had. The arbitrator found a balance due to 
pltf. of £1 5s., for which sum ho gave his award. In 
these circumstances, pltf., finding that he was de- 
prived of costs by County Cts. Act, 1850 (c. 01), 
6. 11, applied at chambers for, A obtained, an 
order under County Cts. Act, 1852 (c. 54), s. 4 : — 
Held : it was discretionary with the ct. or a judge 
to make an order under the above Act of 1852, 
where the sum sought to be recovered originally 
exceeded £60 & had been reduced by a set-off 
below £20, A the order at chambers must stand. — 


Rumley (Rumely) v. Irwin (1850), 18 0. B. 312 ; 
26 L. J. 0. P. 205 n. ; 27 L. T. 0. 8. 09 j 2 Jur. 
N. 8. 450 n. ; 139 E. R. 1390. 

2263. Arbitrator’s opinion.] — An action 

for trespass to land was referred to an arbitrator 
with the powers of a judge at Nisi Prius , costs of 
the cause to abide the event. He awarded £2 14s. 
to pltf. as damages, but did not certify for pltf.’s 
costs in the action : — Held : (1) the ct. had power, 
under County Cts. Act, 1807 (c. 142), to allow pltf. 
his costs ; (2) the bare statement by the arbitrator, 
on a subsequent ex p. application, that he thought 
pltf. ought to have his costs was not sufficient by 
itself to induce the ct. to allow such costs, but in 
the circumstances the award ought to be sent back 
to the arbitrator that he might have an oppor- 
tunity of certifying for costs. — Harland v . New- 
castle-on -Tyne Cokpn. (1809), L. R. 5 Q. B. 47 ; 
39 L. J. Q. B. 07 ; 18 W. R. 165. 

2264. Judge’s death.] — A certifi- 

cate for full costs, where a cause is tried before a 
judge & less than £20 recovered, must be given by 
the^udge himself, A, if, from an unavoidable cause, 
as the judge’s death, it cannot be obtained from 
him, the ct. cannot direct it to be entered on the 
poslea , although the cause was referred at Nisi 
Prius to an arbitrator, who, on giving his decision, 
stated that it was fit to be tried by a judge. — 
Astley v. Joy (1839), 9 Ad. A El. 702 ; 1 Per. A 
Dav. 400 ; 2 Will. Woll. A H. 85 ; 8 L. J. Q. B. 
104. 

2265. Rules of Supreme Court, Ord. 65, 

r. 12.} — Where an action of contract has been re- 
ferred to arbn. under an order by consent providing 
that the costs of the action shall abide the event of 
the award, A the sum awarded to pltf. does not 
exceed £50, a judge at chambers has power under 
the above rule to order that the costs shall be 
taxed upon the scale applicable to actions of con- 
tract where the sum recovered exceeds £50. — 
Hyde v. Beardsley (1880), 18 Q. B. D. 244 ; 50 
L. J. Q. B. 81 ; 57 L. T. 802 ; 35 W. R. 140. 

2266. Master.] — Haycocks Ltd. v. Mulhol- 

land, No. 2240, ante . 

2267. Arbitrator — Order giving power.] — 

Where an action of trespass was referred by order 
of Nisi Prius , which empowered the arbitrator to 
amend the pleadings, A to certify for costs, in the 
same manner as a judge at Nisi Prius , A the arbi- 
trator awarded a verdict for pltf. with nominal 
damages, A certified in his award that the action 
was brought to try a right, etc. : — Held : he had 
power to do so, A pltf. was entitled thereon to his 
full costs. — S pain v . Cadell (1841), 8 M. A W. 129 ; 
9 Dowl. 745 ; 10 L. J. Ex. 313 ; 5 Jur. 322 ; 161 
E. R. 978. 

Annotations : — Apld. Perry v. Dunn (1843), 1 L. T, O. 9. 337. 

Refd. Wigens v. Cook (1859), 28 L. J. C. P. 312 ; Bedwell 

v. Wood (1877), 2 Q. B. D. 626. 

2268 . -.] — A case at Nisi Prius was re- 
ferred to an arbitrator, but without any power to 
certify that it was a fit case to be tried at Nisi 
Prius . He awarded to pltf. £10. The master 
taxed the costs on the lower scale. Subsequent 
to the award, pltf. became a bkpt., A his attomay, 
with a view to prove against the estate, A with the 
assent of the assignees, moved the ct. for a rule 
that the master should tax the costs on the higher 


reference, the ct. had jurisdiction to 
grant the certificate, & It was a proper 
case for so doing. — B ennett v . Scott 
(1862), 13 I. O. L. R. 467. — IR. 

2268 li. .) — Where a cause 

isjreferred to arbn. by an order of Nisi 
Prius , the presiding judge has power to 
certify for costs under 30 Viet. o. 10, 
s. 91. — Patton v . Harding (1871), 
N. B. Dig. 198 (13).— CAN, 

2268 ill. — — When exercised .] — 


An action of assumpsit for work & labour 
was referred to arbitrators, who awarded 
pltf. a sum less than 1200. On an 
application for a certificate for oosts 
under Consol. Stat. (o. 51), s. 50 : — Held : 
if upon the whole evidence there ap- 
peared reasonable ground for bringing 
the action in that ct., the amount of the 
award was not conclusive as to the 
amount of the demand, though the 
evidence as to the amount was conflict- 
ing, & a certificate should be granted. — 


Smith v . Morrisey (1880), 20 N. B. R. 
1.— CAN. 

2207 i. Arbitrator — Not after 

award ,] — In an action for unliquidated 
damages, a Verdict was taken subject to 
a reference, with power to the referee 
to certify. The referee reduced the 
damages A made his award without cer- 
tifying : — Held : he had no power to 
certify afterwards. — Smith v . Forbes 
(1862). 8 U. O. L. J. 72.— CAN, 
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scale : — Held : as this was the first instance of the 
kind, the master ought to use a liberal discretion 
in taxing the costs, but in future, attomies ought to 
take care that arbitrators had the same power as a 
judge of certifying that the cause was flt to be tried 
at Nisi Prius . — Wallen v. Smith (1839), 5M.&W. 
169 ; 2 Horn So H. 1 ; 3 Jur. 762 ; sub nom . 
Waller v. Smith, 8 L. J. Ex. 164. 

2269. .] — An action in contract for 

£50 3s. having been referred at Nisi Prius to an 
arbitrator, he awarded pltf. £15 12s. 0d. So certified 
“ that there was sufficient reason for bringing the 
action in this ct.” On taxation, the master, follow- 
ing the practice of the masters of the Ot. of Exch., 
taxed on the “ lower scale ” : — Held : such practice 
was good. — Smith v. Hailey (1872), 42 L. J. Ex. 5 ; 
27 L. T. 426 ; 21 W. R. 70. 

2270. After time for making award.] — 

In an action for a sum exceeding £20 deft, pleaded 
( inter alia) a tender of £23 5 s. 8d. So payment into 
ct. of the sum tendered. The case was referred to 
arbn., the arbitrator to have the same powers as a 
judge at Nisi Prius . The arbitrator found for 
deft, upon the plea of tender, So for pltf. on the 
other {Seas, So directed a verdict to be entered for 
him for the sura of £2 10*. 5 d. beyond the amount 
paid into ct. At the taxation of pltf.’s costs it was 
contended for deft, that they should be taxed on 
the lower scale, but, upon its being suggested that 
the arbitrator would give his certificate for the 
higher scale, the taxation was postponed, So the 
arbitrator gave his certificate accordingly, but at 
the time of his doing so his time for making his 
award had expired. The costs were subsequently 
taxed upon the higher scale. On a motion for a 
review of the master’s taxation, on the ground that 
the costs should have been taxed upon the lower 
scale, as pltf. recovered less than £20 : — Held : 
the taxation upon the higher scale was correct. — 
Coochv. Maltby (1854), 23 L. J. Q. B. 305 ; 23 
L. T. O. S. 179 ; 2 W. R. 557 ; 2 C. Lu R. 871. 
Annotation Dbtd. James v. Vane (1860), 2 E. & E. 883. 

2271. Omission to certify — 'Reference 
back.] — An arbitrator, to whom an action for a 
claim above £20 had been referred as a matter of 
account, awarded to pltf. a sum less than £20, So 
certified that the action was fit to be brought in a 
superior ct., but gave no other certificate. The 
master having taxed the costs on the lower scale, 
the arbitrator, on being applied to, on behalf of 
pltf., stated in effect that he intended, by his certifi- 
cate to give pltf. his costs. The ct. gave pltf. leave 
at his (pltf.’s) expense to refer the matter back to 
the arbitrator. — Caswell v. Groucutt (Grovatt) 
(1802), 31 L. J. Ex. 301 ; 0 L. T. 290 ; 10 W. R. 
91. 

Annotation : — Folld. Cross v. Cross (1862), 13 C. B. N. S. 253. 

2272. .] — Where an arbitrator 

had awarded pltf. less than £20 in an action of con- 
tract, but by inadvertence had omitted to certify 
that the cause was fit to be tried before a judge of a 
superior ct., the ct. allowed the matter to go back 
to the arbitrator for amendment at the expense of 


pltf. — Cross v. Cross (1862), 13 O. B. N. S. 253 ; 
1 New Rep. 20 ; 143 E. R. 101. 

2273* Whether after time for award.] — 

Qu. : whether an arbitrator, to whom a cause has 
been referred by the usual order of Nisi Prius , So 
who, after the time for making his award has expired, 
certifies that the cause is one proper to be tried in 
a superior ct., is functus officio when he gives the 
certificate. — C oooh v . Maltby (1854), 23 D. J. Q. B. 
305 ; 23 L. T. O. S. 140, 179 ; 2 W. R. 657 ; 2 
0. L. R. 871. 

Annotation : — Mentd. James v. Vane (1860), 2 E. & E. 883. 

2274. Not after award taken up.] — An 

action having been referred, under O. L. P. Act, 
1854, s. 3, to a master, “ with all the powers of 
certifying of a judge at Nisi Prius, the costs of the 
cause So of the reference to be in the discretion of the 
master,” the master made his award in favour of 
pltf. for a sum not exceeding £20, So directed that 
the costs of the cause So of the reference should be 
paid by deft. After the award had been taken up, 
the master endorsed on the award a certificate 
that there was sufficient reason for bringing the 
action in the suporior ct. : — Held : the certificate 
was bad, the master being functus officio when it was 
given. — B edwell v. Wood (1877), 2 Q. B. D. 020 ; 
40 L. J. Q. B. 725 ; 30 L. T. 213, D. C. 

2275. Effect of refusal to certify — ■ Power to 
certify— Arbitrator’s refusal to certify.] — Where a 
cause is referred to arbn., So the order of reference 
gives to the arbitrator the same powers as a judge 
at Nisi Prius, So the arbitrator refuses to grant 
such a certificate, the ct. will not interpose to con- 
trol his discretion. 

Where an action on the case for injury to pltf.’s 
mill-stream, to which deft, had pleaded thirteen 
pleas denying various rights set up in the declara- 
tion, was referred, So the arbitrator found for pltf. 
on every issue, but awarded only a farthing 
damages, So refused an application, after the award 
was made, to grant a certificate for costs, the ct. 
refused to send back the award to the arbitrator, 
under a clause in the ordor of reference that, in the 
event of any dispute arising upon the award, it 
might be sent back to be reconsidered So amended. 
— Bury v. Dunn (1843), 1 Dow. So L. 141 ; sub 
nom . Perry v. Dunn, 12 L. J. Q. B. 351 ; 1L.T. 
O. S. 201, 337. 

2276. Certificate for costs — 'Award not equivalent 
to certificate.]— Swinqlehurst v. Altham, No. 

2312, post . 

2277. .] — Ward v . Mallinder, No. 

2313, post . 


Sub-sect. 2. — Power op Court as to Costs. 

2278. General rule.] — Where the ct. does not ad- 
judicate upon the subject-matter of a suit, it will 
not deal with the question of costs, as it only deals 
with such questions when they are incidental to the 
subject-matter of the suit. — Andrews v. Morgan 
(1854), 24 L. T. O. S. 172 ; 3 W. R. 145. 


2276 i. Effect of refusal to certify .] — 
After the entry of judgment by pltf., it is 
too late to ask to have the cause referred 
book to the arbitrators to enable them 
to certify, asstiming (sed. qu.) that the 
omission to so certify is a ground. —Keep 
v . Hammond (1863), 9 U. C. L. J. 167. — 
CAN. 


costs according to the scale to bo certi- 
fied by the ct . : — Held : the arbitrators 
having express powers to certify, & 
having omitted to do so, a judge iu 
chambers could not order full costs. — 
Galder v. Gilbert (1863), 3 P. R. 127. 
—CAN. 


PART IV. SECT. 20, SUB-SECT. 2. 

m. Submission providing for pay - 
meat by party guilty of misconduct. ] — 
Where, owing to the misconduct of a 
party, arbitrators do not award, but an 
umpire doos, costs will not be granted to 
the other party under a clause in the 
reference, “ that if either party shall, by 
affected delay or otherwise wilfully, 
prevent the arbitrators or umpire from 
making their award, he shall pay such 
costs to the other as the ot. shall think 
reasonable So just."— Pro odfoot v. 
Trotter (1843), 1 U. G. R. 398. — - 
CAN. 


2276 ii. Power to certify — Arbitra 

tors' refusal to certify .] — A cause was 
referred at Nisi Prius , So a verdict taken 
subject to the award. Costs of the 
cause were to abide the event, & the 
arbitrators had power to certify for costs 
os the judge at the trial could nave done. 
The award reduced the verdict to $68, 
So directed that deft, should pay pltf.’s 


2276 iii. 


— Where ai 


order of reference gave the arbltratoi 
all the powers as to amendment S 
, otherwise of a judge sitting at Nis 
i Prius " .* — Held : he oould certify fo: 
costa. So not having done so, the jucta 
in phambers refused an order for fm 
posts to be taxed. — Little v. Link 
(1877), 7 P. R. 197.— CAN. 
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Sect . 20. — Costs : Sub-secte. 2 & 8.] 

2279. Order silent as to costs.]-^- Where an action 
had been by consent of the parties at the trial re- 
ferred as a matter of account to a master under 
C. L. P. Act, 1854, the order of reference being 
silent as to costs : — Held : as the proceedings 
were intentionally taken under the above Act, & 
not under Jud. Act, 1875, Ord. 65, the Act of 
1876 did not apply, & the ct. had no jurisdiction 
to make any order as to costs. — Wimshubst, 
Hollick & Co. v . Barrow Shipbuilding Co. 
(1877), 2 Q. B. D. 335 ; 46 L. J. Q. B. 477 ; 25 
W. B. 557. 

Annotations : — Consd. Penrioe v. Williams (1883), 23 Ch. D. 

353. Distd. Hyde v. Beardsley (1886), 18 Q. B. D. 

244. 

2280. Action stayed under Common Law Pro- 
cedure Act, 1854, s. 11 — Costs reserved.] — Pltf. 
instituted a suit to take the accounts of a partner- 
ship between himself & deft., the terms of the part- 
nership being that pltf. was to receive one- twelfth 
of the profits & to bear one-twelfth of the losses, & 
that deft, was to receive & bear the remaining 
eleven- twelfths. An order was made in the suit, 
under the above sect., that the matters in difference 
between the parties should be referred to arbn. & 
the proceedings in the suit stayed, the costs being 
reserved, & an award was made finding a con- 
siderable sum due to pltf. : — Held : the costs of 
both parties of the suit, reference, & award, ought 
to be taxed & paid as to one-twelfth thereof by pltf. 
& as to the eleven-twelfths by deft. — Newton v. 
Taylor (1874), L. R. 19 Eq. 14 ; 23 W. B. 330. 

2281. Security for costs — Assignment of claim.] — 
An action to recover overcharges, alleged to have 
been made by a railway co. m respect of goods 
carried on their railway, coming on for trial, was 
referred to an arbitrator. The claims referred had 
been assigned to S., who was permitted by the 
arbitrator to attend the reference as being a person 
interested. Upon a motion for a rule calling upon the 
assignor to show cause why proceedings should not 
be stayed until he gave defts. security for costs, 
affidavits were produced to the effect that the 


assignor was insolvent & that the action & reference 
were proceedings solely for the benefit of S. : — 
Held: (1) there was no reason for requiring 
security merely on the ground that the debt had 
been assigned to a third person ; (2) the mere cir- 
cumstance of the party who had a lien upon the 
proceeds of the action attending before the arbi- 
trator to watch the proceedings did not cast upon 
him a liability which otherwise the law would not 
have not cast upon him ; (3) the rule must be 
refused. — P arker v . Great Western By. Co. 
(1860), 9 C. B. 766 ; 19 L. J. C. P. 335 ; 15 L. T. 
O. S. 253 ; 137 E. B. 1093. 

2282. Costs to follow verdict to be entered.] — 
Where by a consent decree arbitrators were 
directed to return a general award on the whole 
declaration for a sum certain, & such award was 
thereby directed to be entered as a verdict 
whereon final judgment might be signed, & costs of 
the action, reference, & award were directed to 
follow the verdict so entered : — Held : (1) applts. 
having thereunder obtained a verdict for a portion 
of the sum claimed by them, which verdict carried 
costs as above directed, the ct. could not give resp. 
a verdict for the residue of the sum claimed, & then 
delegate to the taxing master the duty of ascer- 
taining, by the evidence of the arbitrators & others, 
as to what parts of applts.* claim resp. had suc- 
ceeded, with a view to the apportionment of costs; 
(2 ) such evidence would be inadmissible as tending 
to explain or contradict the award. — (PK ourke v. 
Railways Combs. (1890), 15 App. Gas. 371 ; 59 
L. J. P. C. 72 ; 63 L. T. 60, P. C. 

Power to certify.] — See Nos. 2258 — 2205, ante. 


Sub-sect. 3. — Construction of Particular Pro- 
visions in Submissions, Orders and Awards. 

2283. “ Costs ” — Not solicitor & client costs.] — 
Where an arbitrator under an order of Nisi Prius 
awards costs, it shall be understood as between 
party & party, not as between attorney & client, 


2280 i. Action staved — Rigid to apply 
to judge in respect oj costs .] — After an ac- 
tion had been commenced on a policy 
the ct. made an order tliat the action 
should be stayed, pltf. to sign linal judg- 
ment & proceed in the action for the 
amount which might bo awarded him, 
together with the costs of the action, etc., 

6 it was further ordered that either 
party, after the making of the award, 
might apply to a judge in chambers in 
respect of the payment of the costs of 
the reference & award. The arbitrators 
awarded to pltf. the full amount of his 
claim. On application to a judge, an 
order was made directing deft*, to pay 
the costa of the reference & award. On 
appeal the ct. being equally divided, the 
judgment was affirmed. — Hughes v. 
hand in Hand Insurance Co. (1885), 

7 O. K. 615.— CAN. 

2280 ii. .] — Hughes v. 

British America Insurance Co., 
Hughes v. London Assurance Co. 
(1885), 7 O. R. 465.— CAN. 

2280 iii. Rule silent as to costs. ] — 

A co. obtained a stay of proceedings & 
reference, but the rule was silent as to 
costs of arbn. & award ; an award was 
made in favour of pltf. with costs, & a 
summons was obtained for taxing costs : 
— Held ; (1 ) the ct. could make an order 
as to costs of an arbn. & award as if it 
was a compulsory reference; (2) costs 
of reference & award should be in the 
discretion of the arbitrators. — Murray 
v. London Assurance Co. (1894), 7 
Nfld. L. R. 730.— NFLD. 

2281 i. Security tor costs.] — The word 
*' proceeding ” in r. 1243 means a pro- 


ceeding in ct. An appeal from an order 
dismissing a motion to set uside an 
award is not a “ proceeding for the same 
caude ** as an action to recover moneys 
in respect of certain matters included in 
the submission, but not dealt with by 
the award, &, although the costs of 
such appeal are unpaid, security for 
costs of the action will not be ordered. — 
Caughell v. Brower (1897), 17 1\ R. 
438.— CAN. 

n. Cause referred at Nisi Prius .] — 
A cause having been referred by order 
ut Nisi Prius, & a sum awarded within 
the county ct. jurisdiction, the ct., on 
affidavit, granted an order for full costs, 
under r. 9 of E. T., 11 Geo. 4. — Morse v. 
Tektzel (1855), 1 P. R. 375.— CAN. 

o. .] — Where a case is referred 

& judgment on the award is to be 
entered, the judge may make an order 
for full costs, where pltf.’s demand is 
reduced by set-off, & such order may be 
made ex p. — Ex p. See lye v. Styles 
(1855), 3 All. 246.— CAN. 

p. Costs of appeal from award .] — 
Although C. S. G. (c. 66) directs that 
when the sum awarded for lands taken 
for a railway is less than that tendered, 
the costs shall be borne by the owners, 
the same rule does not apply as to the 
costs of an appeal to the ct., they being 
then in the discretion of the ct. — Tie 
Credit Valley Ry. Co. & Spraggk 
(1876), 24 Gr. 231.— CAN. 

q. Costa of enforcing award by bill.] 
— It- not appearing that there was any 
good reason for fliing a bill instead of 
proceeding to enforce an award in the 
usual way, the ct. refused to pltf. any 


costs other than such as he would have 
been entitled to had he proceeded to 
enforce the award under Administration 
of Justice Act. — Moore v. Buckner 
(1881), 28 Gr. 606— CAN. 

r. Costs of motion for leave to enlei 
judgment on award .] — Costs of a motion 
for leave to enter up judgment on an 
award under a rule of reference in lh<> 
cause will not be allowed, such motion 
being unnecessary.— Graham v. Gra- 
ham (1856), 2 Thom. 77.— 'CAN. 

s. Costs when award impugned bp 
both sides.] — Where both parties at- 
tacked an award in an arbn. under 
Railway Act Sc conceded that it could 
not stand owing to the misconduct ot 
the arbitrators : — Held : the ct. had no 
jurisdiction to award costs. — Re Win- 
datt & Georgian Bay & Seaboard 
Ry. Co. (1912), 23 O. W. R. 113; 4 
O. W. N. 828.— CAN. 

t. No power to order costs to be 
deducted from sum awarded .] — A Judge 
sitting in chambers has no jurisdiction 
to order the costs of the successful party 
in an arbn. proceeding under B. C. Acts, 
1873 (No. 20), & 1892 (c. 64), s. 3 (1), to 
be deducted from the amount awarded 
by the arbitrators. — Re Dwyer & Vic- 
torian Waterworks Arbitration, 
(1898), 6 B. C. R. 165.— CAN. 

PAR T IV. SECT. 20, SUB-SECT. 3. 

22831. “ Costs "—Not solicitor <£ client 
costs — “ Full costs. "3 — In expropriation 
cases the costs should be taxed liberally 
in favour of the proprietor ; but whore 
the Btats. mention “ costs ” only. Sc not 
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unless it be so awarded. — Pratt v. Salt (1735), 
Lee temp . Hard. 161 ; 95 E. R. 103. 

See , also, Nos. 2221 — 2228, ante . 

2284. Not costs of reference.] — The general 

term “ costs ” in a rule ol‘ reference does not include 
the costs of that reference. — B radley v. Tunstow 
(1797), 1 Bos. & P. 34 ; 126 E. R. 763. 

2285. Includes costs of cause & reference.] — 

Where, by the rule of reference the costs are 
to abide the event of an award, that includes the 
costs of the reference as well as of the cause. — 
Wood v. O’Kelly (1808), 9 East, 436 ; 103 E. R. 
639. 

Annotation.— N.F. R. v. Moate (1832). 3 B. & Ad. 237. 

2286. Not costs of reference & award.] — An 

indictment removed into King’s Bench by deft., & 
made a special jury cause by the prosecutor, came on 
to be tried & was immediately referred. The order 
of reference stated that if the arbitrator should be 
of opinion that deft, was guilty & the prosecutor 
entitled to costs, deft, agreed to pay the costs. The 
arbitrator did so find : — Held : the general term 
“ costs ” in the order did not include those of the 
reference & award. — R. v . Moate (1832), 3 B. & Ad. 
237 ; 1 L. J. K. B. 78 ; 110 E. R. 89. 

2287. Not costs of trial.] — After a verdict for 

pltf., deft, obtained a rule for a new trial, which was 
made absolute, no mention being made of costs. 
The parties then agreed to a reference, & the order 
of reference stipulated that the costs were to abide 
the event. The arbitrator having decided the 
cause in favour of deft. : — Held •_ deft, wasjiot en- 
titled to the costs of the trial. — Thomas v . Hawkks 
(1841), 9 M. & W. 53 ; 11 L. J. Ex. 54 ; 6 Jur. 
1115. 

Annotation .*• -Distd. Tobin v. Crawford (1842), 10 M. & W. 

002 . 

2288. — — Same costs as would be obtained on 
new trial.] — -Where at the trial a cause is referred 
on payment of costs, that means such costs as 
would be paid by the party on obtaining a new trial 
on those terms. — Broad v. Sloggatt (1856), 4 
W. R. 561. 

2289. “ Costs sustained in action ” — Not oosts of 
reference.] — -An award of “ costs sustained in the 
action ” does not include the costs of the reference. 
— Brown n v. Marsden (1789), 1 Hy. Bl. 223 ; 126 
E. R. 129. 

2290. “ Costs of action ” — Includes costs of re- 
ference.] —An action was referred to a special 
referee with the full powers of a judge of the High 
Ct., & the referee directed that defts. recover 
against pltf. the costs of the action & of the award : 
— Held : the costs of the action included the costs 
of the reference. — Patten v. West of England 


Iron, Timber & Charcoal Go., [1894] 2 Q. B. 169 ; 
63 L. J. Q. B. 757 ; 70 L. T. 908 ; 58 J. P. 400 ; 42 
W. R. 522 ; 10 T. L. R. 462 ; 10 R. 288, D. 0. 

2291. Costs of Inquiries.] — By a consent 

order made in two actions by plfcfs. against defts. 
for damages for subsidence of land an inquiry as 
to damages before an official referee was directed 
in both actions, the costs of such inquiries to be in 
the discretion of the official referee. A large amount 
for costs was incurred in carrying out orders made 
by the official referee for inspection & particulars, 
but subsequently a compromise was arranged & an 
agreement was executed, under which all proceed- 
ings in the two actions were stayed, & defts. agreed 
to pay plfcfs.* costs of the actions : — Held : in the 
circumstances plfcfs.’ costs of the actions included 
their costs of the inquiries so far as they had pro- 
ceeded. — Stoke- upon-Trent Oorpn. v. Stafford- 
shire Goal & Iron Go. (1916), 85 L. J. Oh. 812 ; 
115 L. T. 621 ; 80 J. P. 273. 

2292. “ All costs Incident to Indictment & subse- 
quent proceedings thereon” — Costs previous to 
reference.] — Where a ct. of sessions referred an in- 
dictment for an assault to an arbitrator, & em- 
powered him to settle “ all costs incident to the in- 
dictment & subsequent proceedings thereon ” : — 
Held : such arbitrator did not exceed his authority 
by awarding the previous as well as subsequent 
costs.— Baker v. Townsend (1817), 1 Moore, 0. P. 
120 ; 7 Taunt. 422 ; 129 E. R. 169. 

Annotations : — Apld. R. v. Hartley (1850), 14 Q. B. 629« 

Reid. Koir v. Leeraan (184G), 9 Q. B. 371. 

2293. “ Costs in cause ” — Costs of witnesses.]— In 

trover a verdict was taken for pltf. to the full 
amount of the goods converted, pltf. consenting to 
take them back in reduction of damages, upon its 
being referred to an arbitrator by order of Nisi 
Prim to ascertain the amount of deterioration, 
which amount, with the costs in the cause, were to 
be paid to pltf. Held : the expense of witnesses 
attending the arbitrator were costs in the cause. — 
Tregoning u. Attenborough (1831), 7 Bing. 733 ; 
1 Dowl. 225 ; 5 Moo. & P. 453 ; 131 E. R. 283. 

Annotations : — Distd. Taylor v. Gordon (1833), 9 Bing. 570. 

Refd. Sims v. Edwards (1856), 17 C. B. 527. 

2294. Not costs of reference.] — Costs of an 

arbn. under an 6rder of Nisi Prim are not 
“ costs in the cause.” — T aylor v. Gordon (Lady) 
(1833), 9 Bing. 570 ; 1 Dowl. 720 ; 2 Moo. & 8. 
725 ; 131 E. R. 727. 

2295. Includes costs of rule to remit.] — 

Where a cause was referred at Nisi Prim to an 
arbitrator, & after the award a rule was obtained 
to refer it back to the arbitrator to reduce th e 
damages, or enter a verdict for deft., on which fch e 


“ full costa,” costa as between solr. & 
client are not intended. — lie Bronson & 
Canada Atlantic Ry. Co. (1890), 13 
P. R. 440.— CAN. 

2284 i. N ot costs of reference .J 

— Doffc. gave a plea of confession for 
£100, & it was consented (which con- 
sent was made a rule of ct.) that the 
amount of damage sustained by pltf. 
should be referred to arbn., & that the 
arbitrators should bo at liberty to award 
the costs in the cause as they should 
think fit. The arbitrators awarded pltf. 
£12 damages, & 6 d. costs i-Held : this 
did not carry the costs of the reference. 
— Lynch v. Armstrong (18351 1 Jo. 
Ex. Ir. 281— IR. 

u. ” Full costs ” — Not full costa of 
suit .] — A certificate for full costs, signed 
by arbitrators after they have made their 
award & have finally separated, will not 
entitlo pltf. to full costa of suit. — Keep 
v. Hammond (1863), 9 U. C. L. J. 157.— 
CAN. 

v. " Costs of said action & of afore- 


said reference ” — Full costs. ] — An 
award as to costs was as follows : 
“ 1 award that deft, shall pay to 
pltfs. their oosts of the said action & of 
the aforesaid reference ” : — Held : pltfs. 
were entitled, under the award, to their 
full costs, although the sum awarded as 
damages was only £1. — Cleary v. 
Cleary (1860), 10 I. C. L. R. 329.— IR. 

w. " Costs in said actions ” — Party 
& party costs only.] — Actions for 
trespass & ejectment concerned a dis- 

8 uted boundary between the lands of 
le parties. The question of the boun- 
dary was referred to arbn., “ including 
the disposition of costs in the said 
actions.” The arbitrators totalled the 
oosts in the two actions & in their award 
directed them to be paid in certain pro- 
portions : — Held : the words of the sub- 
mission in reference to costs meant 
dearly “ party & party* costs.” — 
Messenger v. Hicks (1906), 42 N. S. 
L. R. 13 ; 3 E. L. R. 230.— CAN. 

x. “ Costa of suit .”1 — Held : the 
words “ oosts of the suit,” as used in an 


award, had no reference to any parti” 
cular scale of taxation, Sc so could not 
per se be relied upon as entitling pltf. to 
full costs of suit in a ease whore the 
amount a wardod was within the jurisdic- 
tion of an inferior ot.— Keep v. Ham- 
mond (1863), 9 U. C. L. J. 157.— CAN. 

2298 i. " Costs in cause ” — Includes 
costs of reference <S? award. 1 — When the 
causo of action is referred to an arbitrator; 
whoso award is dirootod to be entered as 
the verdict of the jury, in addition to 
the ordinary costs of the action, the 
successful party is entitled to the costs 
of the reference Sc award, as costs in the 
cause, although the ordor of roferenoo is 
silent as to the costs. — Rogers v. 
O’Grady (1835), 3 Ir. L. Reo. N. S. 
248.— IR. 

z. Costs of showing cause 

against rule to set aside.] — The oosts of 
showing cause against a rale for setting 
aside are costs in the causo, although no 
mention of them is made in the rule.— 
Esse v County v . Parke (1862), 12 0. P, 
159.— CAN. 
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Sect* 20. — Coats : Sub-sects. 3 & 4.] 

ot. gave judgment that the verdict ought to be re- 
duced : — Held : the costs of the rule were properly 
taxed as “ costs in the cause/* — Goodall v. Bay 
(1836), 4 Dowl. 1 ; 1 Har. Sc W. 333. 

2296. Not costs of abortive reference.] — 

Where a cause was referred before trial, Sc an arbn. 
bond entered into, but which could not be made 
a rule of ct., Sc the reference proving abortive, the 
cause was afterwards tried : — Held : the successful 
party was not entitled to the costs of the abortive 
reference as costs in the cause. — Doe d. Davies 
(Davis) v. Morgan (1838), 4 M. Sc W. 171 ; 2 Jur. 
(584 ; 160 E. K. 1389. 

2297 . — — Costs incurred up to time of reference.] 

— A cause, Sc all matters in difference, having been 
jef erred to an arbitrator, the costs in the cause to 
abide the event, Sc the costs of the reference Sc 
award to be in the discretion of the arbitrator, the 
arbitrator found all the issues in favour of pltf. ; 
he also found that there were no other matters in 
difference than those involved in the cause, & 
directed the costs of the reference to be borne by 
each party in equal moieties : — Held : pltf. was 
not entitled to all the costs of counsel, attomies, 
Sc witnesses attending before the arbitrator, the 
same being costs of the reference & not in the 
cause, as the costs in the cause were those which 
were incurred up to the time of the reference. — 
Brown v. Nelson (1844), 13 M. & W. 397 ; 2 
Dow. Sc L. 406 ; 1 New Pract. Cas. 172 ; 14 L. J. 
Ex. 62 ; 4 L. T. O. S. 139 ; 153 E. R. 185. 

Annotation: — Reid. Edwards v. G. W. Ry. Co. (1852), 12 

C. B. 419. 

2298. Includes costs of reference.] — Where a 
verdict is taken, subject to a reference of the action 
to an arbitrator, who is to certify for whom & for 
what amount the verdict shall be entered, & the 
costs of the cause & reference are to abide the event, 
the costs of the reference are costs in the cause, & 
follow the legal event of the verdict. — D eere v. 
Kirkhouse (1850), 20 L, J. Q. B. 195. 

Annotation : — Reid. Stephens v. Russell (1857), 28 L. T. O. S. 

324. 

2299. Costs of settling special case.] — In an 

action by a carrier against a railway co. to recover 
back excessive & unequal charges made upon him 
for the conveyance of his goods, a verdict was 
entered for pltf., for £10,000, subject to a special 
case to be settled by a barrister, who, in the event 
of the ct. deciding in favour of pltf., was by the 
order of reference empowered to direct for what 
amount the verdict should be entered, & to whom 
the cause Sc all matters in difference between the 
parties were referred, subject to the special case, 
the costs “ of the action ” to abide the event of the 
award, & the costs “ of & incident to the reference 
Sc award ” to be in the discretion of the arbitrator. 
The special case, as settled by the referee, divided 
ltf.*s claim into six several heads, &, the ct. 
aving decided in pltf.’s favour upon four of them, 
Sc for defts. on the rest of the case, the matter went 
back to the arbitrator, who ultimately directed 


that the verdict should be entered for pltf. for 
£3,115, & that so much of the issues as related to 
that sum should be found for pltf., Sc the residue 
thereof for defts., & he directed that all the costs of 
Sc incident to the reference & award should be paid 
by defts. : — Held : the costs of the attendances 
before the referee to settle the special case were 
costs in the cause, Sc the master was justified in 
apportioning them according to the decision of the 
ct. upon the several heads of claim in the special 
case. — E dwards v. Great Western By. Co. 
(1852), 12 C. B. 419 ; 19 L. T. O. S. 204 ; 138 
E. R. 969. 

2300. Verdict subject to reference — Costs of 

reference.] — Where a verdict is taken for pltf. for a 
given sum, subject to a reference to an arbitrator, 
who is to reduce it to such amount as he may think 
proper, & the arbitrator by a formal award directs 
the verdict to be reduced by a nominal sum, his 
determination, though in form of an award, is in 
substance a certificate, &, pltf. is entitled to the 
expenses incurred before him, as costs in the cause. 
——Sim v . Edwards (1866), 17 C. B. 627 ; 26 L. J. 
C. P. 175 ; 139 E. B. 1181. 

See , also , cases in Sect. 1 1, ante. 

2301. Costs of cause ” — Includes costs of re- 
ference.] — An action for diverting a watercourse 
was referred, with all matters in difference, to an 
arbitrator, with power to determine the cause 
between the parties, the costs of the cause to abide 
the event. He awarded that a nonsuit should be 
entered, on the ground that deft, was not proved 
to have diverted the water, but decided that pltf. 
had the right to the water : — Held : deft, was en- 
titled to recover the costs of all his witnesses, as 
well before the arbitrator as at the trial, including 
as well those called to prove his right to the water 
as those adduced to disprove his having diverted it. 
— Ratcliffe v. Hall (1835), 2 Or. M. & R. 258; 
6Tyr. 770; 3 Dowl. 802 ; 1 Gale, 140 ; 4 L. J. Ex. 
191 ; 150 E. R. 113. 

Annotation : — Reid. Hunter v. Liddell (1851), 20 L. J. Q. B. 

200. 

2302. Costs of first trial.] — A verdict having 

been found for deft., & a rule for a new trial 
obtained, the cause was referred to a barrister, & 
the costs of the cause were to be in his discretion. 
He found that pltfs. were entitled to recover, Sc 
ordered defts. to pay the costs of the cause : — 
Held : pltfs. were not entitled to the costs of the 
first trial. — Rigby v. Okell (O’Rell) (1827), 7 
B. Sc C. 57 ; 5 L. J. O. 8. K. B. 357 ; 108 E. R. 
(546. 

2303. “Costs of arbitration.”] — The expression 
“ costs of arbn. to abide the event ” means such 
costs as might have been lost or gained upon 
verdict.— Anon. (1774), Lofft, 391 ; 98 E. R. 710. 

2304. “ Costs of reference ” — Cost of witnesses.] — 
If a witness attends at the reference his expenses 
will be costs of the reference, & not of the cause. — 
Fryer v. Sturt (1855), 16 0. B. 218 ; 24 L. J. C. P. 
154 ; 25 L. T. O. S. 100 ; 139 E. R. 740. 

Annotation : — Reid. Standeven v. Murgatroyd (1858), 3 

H. 5c N. 670. 


2801 i. “ Coate of cause ” — Whole 
costs of plaintiff & riefen ant .} — The 
phrase “ coats of the cause *’ generally 
means the costs only of the party who is 
successful in the cause. But where the 
phrase was used in an award as follows : 

4 We also order & award that pltfs. & 
defts. shall each pay half the costs of 
the cause, & that defts. shall pay aU the 
costs of the reference & award, our costs 
of which reference & award as arbitrators 
we assess at the sum of $>201.50 ” : — 
Held : “ costs of the cause *' meant the 
whole costs of both pltfs. & defts. — 
Scott v. Grand Trunk Ry. Co. (1864), 
10 V. C. L. J. 72. — CAN. 


2301 ii. Includes costs of refe- 

rence.]— It having been agreed on at the 
trial that if certain facts left to the jury 
should be found for pltf., the matters of 
account were to be referred, no mention 
having been made as to costs, the jury 
found for pltf. : — Held : the costs of re* 
ference were costs of the cause. — Rut- 
tan v. Bout.ton (1861), 10 C. P. 417. — 
CAN. 

2304 i. 44 Costs of reference ” — In- 
cludes costs of party attending master .] — 
When a pltf. obtains a reference & is 
ordered to pay the costs of it, the costs 
of the reference include the costs which 
the other party 1 b put to by attendances. 


etc., before the master. — Conoannon v. 
Russell (1823), 2 Mol. 466. — IR. 

2304 ii. Counsel .] — The expenses 

ot counsel attending before an arbitrator 
must be considered a part of the costs ot 
the reference, & not part of the costs of 
the cause. — Milmore v. Freeze (1878), 
1 P. & B. 705.— CAN. 

2304 iil 44 Costs of d? incidental to 
reference ” — Costs of motions for appoint - 
ment of referee included. }— Canadian 
Pacific Ry. Co. e. Walkerton (1913), 
24 O. W. R. 50 ; 4 O. W. N. 756 ; 10 
D. L. R. 347.— CAN. 

a. 44 Costs of submission <£ award ” 
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2805. Costs of second trial.] — Pltf. obtained 
a verdict, whioh was afterwards set aside on the 
ground of misdirection, & a new trial granted, the 
costs to abide the event. On the second trial, the 
cause was referred, & the arbitrator ultimately 
directed that the verdict should be entered for 
deft., each party paying his own costs of reference : 
— Held : deft, was only entitled to the costs of the 
second trial, as it was only where the same party 
succeeded on both trials that he was entitled to the 
costs of both. — Sherlock v. Barned (Barnard) 
(1831), 8 Bing. 21 ; 1 Moo. & S. 58 ; I. L. J. C. P. 
11 ; 131 E. R. 308. 

2306. Includes costs of award.] — Power in a 

submission to arbn. over the “ cost of the re- 
ference ” includes power to award the costs of the 
award. — Be Walker & Brown (1882), 9 Q. B. D. 
434 ; 61 L. J. Q. B. 424 ; 30 W. R. 703. 

Annotation : — Retd. Re Autothreptic Steam Boiler Co. (1888), 

21 Q. B. D. 182. 

2307 . Costs of settling submission.] — Where 

upon a reference by consent, but not in a cause, the 
costs of the reference are left in the discretion of the 
arbitrator, the costs of negotiating Sc settling the 
terms of the submission may be allowed on taxa- 
tion as “ costs of the reference.” — Be Autothrep- 
tic Steam Boiler Co., Ltd., & Townsend, Hook 
Sc Co. (1888), 21 Q. B. D. 182 ; 57 L. J. Q. B. 488 ; 
59 L. T. 632 ; 37 W. R. 15. 

2308. “ Costs of umpirage ” — Arbitrator’s 
charges.] — By an agreement of reference matters 
were referred to two arbitrators, Sc if they failed to 
make an award within a limited time, to an umpire. 
The costs of the reference & award Sc umpirage 
were to be in the discretion of the arbitrators Sc 
umpire respectively. The parties agreed that the 
umpire should sit with the arbitrators, so that, if 
they did not make an award, it would not be neces- 
sary for him to re-hear the evidence. The arbi- 
trators did not conclude the reference within the 
time limited. The parties then further agreed that 
the arbitrators should sit with the umpire, Sc assist 
him in taking the evidence, which they did. The 
award ordered the losing party to pay to the other 
the costs “ of the umpirage Sc of this my award,” 
Sc that each party should “ pay their own costs of 
the reference other than the costs of my umpirage 
Sc of this my award.” The umpire included the 
charges of the two arbitrators in his costs of um- 
pirage & award, & the same were paid by the 
successful party on taking up the. award : — Held : 
the charges of the arbitrators were costs of the 
umpirage. Sc not costs of the reference, Sc the 
successful party was entitled to have such amount 
as was duly charged by the arbitrators, Sc paid by 
him on taking up the award, allowed on the taxa- 
tion of costs, Sc to have the same repaid to him 
by his opponent. — Ellison v. Ackroyd (1850), 
1 L. M. & P. 806 ; 20 L. J. Q. B. 193 ; 16 L. T. 
O. S. 340. 

2309. “ Usual terms.”] — In an action upon a 
charterparty, a verdict was taken at Nisi Priue 
for pltf., the damages being referred to an arbi- 
trator on the “ usual terms as to costs.* * The order 


of submission originally contained the printed 
clauses in an ordinary reference of a cause, viz,, 
costs of the cause to abide the event, costs of the 
reference to be in the discretion of the arbitrator. 
Those clauses were struck out at chambers upon 

E ltf.’s application, Sc several meetings took place 
efore tne arbitrator, who held that he had, under 
the terms of the amended order, no discretion over 
the costs of the reference. Deft, then applied to 
the ct. to add the second of the above clauses to 
the submission : — Held : the usual terms as to 
costs upon a reference of damages included a dis- 
cretion to the arbitrator concerning the costs of the 
reference, & deft, was entitled to have that term 
added to the order of submission. — M orel v. 
Byrne (1873), 28 L. T. 627 ; 21 W. R. 673. 

2310. Renewal of lease at cost of lessee — Costs of 
reference & award included.}— Where a lease con- 
tains a covenant “ that the lessors, their heirs or 
assigns, will at any time during the term, upon the 
request Sc at the costs of the lessee, his exors., Sc 
administrators or assigns, Sc, on pavment by him or 
them of a fine calculated according to the table 
hereunder written upon the number of year? of 
the term which have expired Sc the full improved 
annual value of the premises at the time of such 
renewal (such value £o be determined by the sur- 
veyor or at the option of the lessee by the award of 
two referees or their umpire), renew or cause to be 
renewed the lease for a further term, at the like 
rent & subject to the like covenants Sc conditions 
as are herein reserved Sc contained, including this 
present covenant for renewal,” the costs of renewal 
include the costs of an arbn. properlv entered upon 
for the purpose of determining the fine payable by 
the lessee. — Fitzsimmons v. Mostyn (Lord), 
T1904] A. 0. 46 ; 73 L. J. K. B. 72 ; 89 L. T. 616 ; 
52 W. R. 337 ; 20 T. L. R. 134, H. L. 

Annotation : — Mentd. Re Baylis (1907), 96 L. T. 812. 


8ub-sect. 4. — “ Costs to abide Event.* * 

2311. Meaning generally.] — The expression 
“ costs of arbn. to abide the event” means the cost 
of the cause to abide the event in such manner as 
they would have ddne on verdict. — Anon. (1774), 
Lofft, 391 ; 98 E. R. 710. 

2312. What is the “ event ” — Legal event.] — 
Where a cause has been referred by a rule of Nisi 
Prius , Sc the costs directed to abide the event, that 
must be taken to mean the legal event. — S wingle- 
hurst v. Altham (1789), 3 Term Rep. 138 ; 100 
E. R. 497. 

Annotations : — Expld. Anon. (1804), 1 Smith, K. B. 426. 

Folld. Ward v. Mallinder (1804), 2 Smith, K. B. 63. 

2313. -.] — Where a verdict has been 
taken for £10 in trespass, subject to an award of 
damages Sc the costs to abide the event, if the 
arbitrator find less than 40a. damages, pltf. cannot 
have his costs, though it be also found that the 

provided for by the clause, Sc each party 
must bear hie own costs of the reference. 
— Smith v. Fleming (1888), 12 P. R. 
520, 657. — CAN. 

PART IV. SECT. 20, SUB-SECT. 4. 
2312 i. What is the *' event ” — Legal 
event.} — A submission provided that the 
costs of the action & incident to tne con* 
sent & award to be mode thereon Sc of 
the arbn. should abide the result of the 
award : — Held : the right to full costs 
should follow the legal result, indepen- 
dently of the amount recovered. — 
Owens v. Vamhomrigb (1861), 14 I. C. 
L. R. 362.— IR. 


— Includes costs of reference.] — By a sub- 
mission the costs of the “ reference Sc 
award " were to be in the discretion of 
the arbitrators Sc they directed that 
defts. should pay the costs of the “ sub- 
mission & award ” : — Held : the award 
was final, for the costs of the sub- 
mission included the costs of the refe- 
rence. — E llwood v. Middlesex County 
(1859), 19 U. O. R. 25.— CAN. 

2809 i. “ Usual costs ” — Includes costs 
of reference dr award.] — On a motion to 
set aside a verdict for pltf., the cause, by 
consent, was referred to an arbitrator, 
who awarded in favour of deft., with the 


usual costs : — Held : deft, was entitled 
to the costs of the reference & award. — 
Daniel r>. Maher (1832), Hayos, 366. — 

IR. 

2310 i. Renewal of lease at cost of lessee 
— Costs of arbitration not included.] — It 
was provided in a lease that if the lessee 
should desire a renewal for a further 
term Sc give a defined notice, containing 
the name of an arbitrator, the lessors, at 
the expense of the lessee, should execute 
a new lease at such increased yearly rent 
as might be determined by the award of 
three arbitrators or a majority of them : 
— Held : the costs of the arbn. were not 
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trespass was wilful, & that deft. should pay pltf. 
his costs* for costs being directed to abide the event 
means the legal event. — Ward v. Mallinder 
(1804), 6 Bast, 489 ; 2 Smith, K. B. 63 ; 102 E. R. 
1 157. 

2314. .] — When a cause has been re- 

ferred to arbn., & the costs are directed to abide the 
event, that must be taken to mean the legal event. 

An arbitrator found that deft, had trespassed, 
but awarded no damages & directed both parties 
to pay their own costs : — Held : pltf. was entitled 
to no costs. — Willis v. Osborne (1819), 1 Chit. 
183. 

2315 . When action only referred — Specific 

performance awarded. ] — Where a cause is referred 
to an arbitrator, & the costs are to abide the event, 
& the arbitrator awards a specific performance of 
something to be done, which proves that the event, 
in fact, is in favour of pltf., he is entitled to costs, 
although the arbitrator does not award a verdict 
to be entered in form. — Anon. (1804), 1 Smith, 


K. B. 420. 
2316. 


Award substantially in favour of 


one party.] — Where an action of assumpsit was re- 
ferred to arbn., the costs to abide the “ event,” & 
the arbitrator ordered deft, to pay pltf. 12*., “ by 
reason of the detention of plfcf.’s debt,” but without 
specifying any debt : — Held : this was an “ event ” 
of the arbn. in pltf. ’s favour, sufficient to entitle 
him to costs. — Green v. Richards (1828), 8 L. J. 
O. S. K. B. 130. 


2317. .] — Upon the reference, by a 

judge’s order, of an action for several breaches of a 
farming agreement, after plea, & before issue 
joined, it was ordered that the costs of the reference 
should abide the event. The arbitrators found, as 
to one breach, that pltf. had sustained damages to 
the extent of 16*., & on all other points substan- 
tially in deft.’s favour : — Held : pltf. was not en- 
titled to any costs of the reference, as the event was 
not in his favour, &, there being no issues, the costs 
were not apportionable. — Kelcey v. Stupples 
(1862), 1 H. & C. 576 ; 1 New Rep. 104 ; 32 
L. J. Ex. 6 ; 7 L. T. 389 ; 9 Jur. N. S. 250 ; 11 
W. R. 121 ; 158 E. R. 1013. 


Annotations : — Dutd. Parsons v. Tinliug (1877), 2 C. P. D. 
119. Mentd. Smith v. Edgo (18C3), 3 New Rep, 158. 


2318. When money paid into court.] 

In an action for work, labour, & materials, the writ 
claimed a balance of £373. Deft, paid £200 into ct. 
under R. S. 0., Ord. 30, r. 1, & gave notice that 
“ that sum is enough to satisfy pltfs. ’ claim.” 
Pltfs. took it out under r. 3, but did not give the 
notice under r. 4, or any other notice. The cause 
was afterwards referred, under C. L. P. Act, 1854, 
to the certificate of an arbitrator, “ the costs of the 
cause to abide the event.” No pleadings were ever 
delivered on either side. The arbitrator, after 
hearing the parties, gave his certificate that the 
£200 paid into ct. was enough to satisfy pltfs.’ 
claim. The master having taxed pltfs.’ costs 
against deft, up to the time of their taking the 
money out of ct., & having from that point taxed 
deft.’s costs against pltfs. : — Held : as the £200 
had been paid in generally, & the event of the re- 
ference was that pltfs. recovered nothing beyond 
the amount paid into ct., pltfs. were not entitled to 
any costs, & deft, was entitled to her costs of suit 
from the commencement. — Langrtdge v. Camp- 
bell (1877), 2 Ex. D. 281 ; 40 L. J. Q. B. 277 ; 36 
L. T. 04: 25 W. R. 351. 


Annotations : — Expld. Buck ton v. Higgs (1879), 4 Ex. D. 
174. CODfd. Suckling v. Gabb (1887), 36 W. R. 175. 

2319. -.] — Where deft, paid a sum 

of money into ct. in satisfaction of pltf. s claim & 
the issues were afterwards referred/ to an official 


referee, who reported that the sum paid in was suffi- 
cient, the ct. in its discretion allowed pltf. his costs 
up to the time of the payment into ct. — B uokton 
v. Higgs (1879), 4 Ex. D. 174 ; 40 L. T. 755 5 27 
W. R. 803. 

Annotations : — Folld. The William Symington (1884), 10 

P. D. 1 ; Suckling v. Gabb (1887), 36 wTr. 175. 

2320. Award in favour of defendant on 
bad plea.] — To a declaration on a special contract, 
deft, pleaded several pleas going to the whole 
cause of action, one of which raised an immaterial 
issue. The cause was referred, on the terms of the 
costs abiding the event, & of the parties being 
bound not to sue out a writ of error. The arbitrator 
found the immaterial issue for deft., & the others for 
pltf., with £5 damages : — Held : the final event of 
the record was in favour of deft., & he was 
entitled to the costs, as the arbitrator had no power 
to award judgment non obstante veredicto , & no 
writ of error could be brought. — Ltnegar (Linne- 
gan) v . Pearce (1854), 9 Exch. 417 ; 23 L. J. Ex. 
225 ; 2 W. R. 227 ; 2 C. L. R. 1251 ; 160 E. R. 
178. 

2321. Several issues.] — A cause was 

referred before the issue was made up, the costs of 
the cause to abide the event of the award. The 
arbitrator found that pltf. had sustained damages 
to a certain amount upon one of the breaches of 
covenant specified in his particulars, &, as to the 
rest, that he had no cause of action against deft. : — 
Held : deft, was entitled to the costs of those 
issues that were found for him, although the cause 
was not in strictness at issue. — Daubuz v. Rick- 
man (1835), 4 Dowl. 129 ; 1 Hodg. 75 ; 1 Scott, 
504. 

2322. .] — Where an action is re- 

ferred, the costs of the cause, of the reference & of 
the award to abide the event, the event is in favour 
of the party for whom judgment would have been 
entered, if the action had been tried at law with 
the same event, & he is entitled to the general costs, 
but the other party is entitled to the costs of issues 
on which he has succeeded.— Goutard v . Carr 
(1883), 13 Q. B. D. 598, n. ; 53 L. J. Q. B. 55 ; 32 
W. R. 242 ; 33 W. R. 295 n., C. A. 

Annotations : — Consd. Wheeler v. United Telephone Co. 

(1884), 13 Q. B. D. 597, C. A. Expld. Suckling v. Gabb 

(1887), 36 W. It. 175. Refd. Pearson v . Ripley (1884), 50 

L. T. 629. Mentd. WIiilmarHh v. Monro (1885), 1 T. L- R. 

557, C. A. ; Wood v. Loothani (1892), 61 L. J. Q. B. 215. 

2323. Action & other matters referred — 

Action found in favour of one party, matters for 
other.] — Parties in a cause referred all matters in 
difference to an arbitrator, with power to him to 
direct a verdict or nonsuit, & to order deft., 
although there should be a nonsuit or a verdict for 
him, to pay any money, or do any other act which 
should be just & equitable, the costs of the suit & 
the costs of the reference to abide & follow the 
event of the award. The arbitrator directed a non- 
suit, but awarded that deft, ought to pay pltf. £25 
& ordered him to do so : — Held : deft, was entitled 
to his costs of the suit, & pltf. to those of the 
reference. — Uhittenpen v . Walker (1835), 3 
Ad. & El. 091 ; 111 E. R. 570. 

2324. Substantial balance In fa- 

vour of one.] — Where, by an order of reference, 
the costs of the award & of the reference are to 
abide the event of the award, if the award be partly 
in favour of one party & partly in favour of the 
other, though there be a substantial balance in 
favour of one, each party has to pay his own costs. 

An action &> all matters in difference were re- 
ferred, the costs of reference & award to abide the 
event of the award. The arbitrator found for 
pltf. in the action for £80, & for deft, for the 
matters in difference for £0, & directed deft, to pay 
the balance to pltf. : — Held : pltf. was not entitled 
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to the costs. — G ribble v. Buchanan (1856), 18 
0. B. 691 ; 26 L. J. 0. P. 24 ; 139 E. R. 1542. 

Annotations : — Consd. Reynolds v. Harris (1858), 3 C. B. N. S. 

267. Exp Id. Stevens v. Chapman (1871), L. R. 6 Exeh. 

213. N.F. Hawke v. Brear (1885), 14 Q. B. D. 841. Refd. 

lie Marsack & Webber (I860), 2 E. & E. 637. 

2325. -.] — By order of Nisi 
Prius f a cause Sc all matters in difference were 
referred to an arbitrator, who was empowered to 
direct a verdict for pltf., or deft., or a nonsuit, the 
costs of the action to abide the event of the award. 
The arbitrator directed that a verdict should stand 
for pltf. for substantial damages which he adjudged 
to be due from deft, to pltf., Sc that certain lamps, 
in respect of which pltf. made a claim for damages 
in the declaration, should be delivered up to deft. : 
— Held : pltf. was entitled to the costs of the action. 
— Matlock Gas Light Sc Coke Co. v. Peters 
( 1856), 6 E. &B.215 ; 25 L. J. Q. B. 273 ; 27 L. T. 
O. S. 64 ; 2 Jur. N. S. 377 ; 119 E. R. 814. 

Annotation : — Folld. Reynolds v. Harris (1858), 3 C. B. N. S. 

267. 

2326. Event construed distribu- 

tive^.] — An action Sc all matters in difference were 
referred, the costs of the cause, reference, Sc award 
to abide the event : — Held : (1 ) the word “ event ” 
must be construed distributivelv ; (2) upon an 
award by which the arbitrator decided in pltf.’s 
favour upon the claim in the action, but in deft.’s 
favour upon a matter in difference not raised in the 
action, pltf. was entitled to the costs of the action, 
Sc deft, to the costs of the matter on which he had 
succeeded. — H awke v. Break (1885), 14 Q. B. D. 
841 ; 54 L. ,T. Q. B. 315 ; 52 L. T. 432 ; 33 W. R. 
613 ; l T. L. R. 390. 

2327. — — Reference of all matters in difference 
In cause.] — Upon a reference of ail matters in 
difference in a cause, “ the costs of the cause, Sc 
also the costs of the order Sc of the reference & 
award, to abide the event of the award,” with 
power to the arbitrator to direct how the verdict in 
the cause should be entered, the costs of the cause 
follow the event of the cause as decided by the 
award. — R eynolds v. Harris (1858), 3 C. B. N. »S. 
267 ; 28 L. J. C. P. 26 ; 30 L. T. O. S. 275 ; 5 Jur. 
N. S. 365 ; 140 E. R. 743. 

Annotations : — Refd. Calvert v. Seiude Ry. Co. (1865), 18 

C. B. N. S. 306 ; Brown v . Houston, [1901 J 2 K. B. 855, 

C. A. 

2328. Cross-claims — Balance in favour of 
one party.] — An action consisting of several cross- 
claims was referred to an arbitrator, who awarded 
some of the matters in dispute in favour of pltf., 
but adjudged him on the whole to pay £40 to deft. 
As by the submission the costs of the cause Sc the 
reference were to abide the event, the master on 
taxation decided that the costs of the reference as 
well as of the cause must be paid by pltf. : — Held : 
the master should not review his taxation, there be- 
ing no such event of the reference in favour of pltf. 
as to exempt him from payment of deft.’s shares of 
the reference. — D unhill v. Moore (1867), 17 L. T. 
148. 

2329. ] — An action upon money 

counts & for trover was referred to a master, 
“ costs of the cause, reference, Sc award to abide the 
event.” It was awarded that deft, had proved a 
set-off of an equal amount to pltf.’s claim in the 
money counts, £37 10s., Sc that pltf. owed deft. 
£2 10s. Upon the trover count pltf. was awarded 
£43 la. Id. The master gave to pltf. the costs of 
action, to deft, the costs of proving his plea of 
set-off, but to neither party the costs of the refe- 
rence Sc award. The ct. refused to review this 
taxation of costs. — W oodhams v. Woodhams 
(1871), 25 L. T. 460. 

2330. Claim & counter-claim.] — Pltf. 

claimed on a balance of accounts a sum of money 


The Award 

exceeding £50. Deft, pleaded a set-off, Sc also made 
a counter-claim for goods supplied to the amount 
of about £24. The action was referred to a master, 
the costs of the action to abide the event. The 
master certified that there was due from deft, to 
pltf. on the claim £16, Sc from pltf. to deft, on the 
counter-claim £23, Sc that the balance due from 

J )ltf. to deft, was £7 : — Held : deft, was entitled to 
lis costs.— Ohatfield v. Sedgwick (1879), 4 
C. P. D. 459 ; 27 W. R. 790, 0. A. 

Annotations : — Oonsd. Stooko v. Taylor (1880), 5 Q. B. D, 
569. Distd. Poarson v. Riploy (1884), 32 W. R. 463. Oonsd. 
Lund v. Campbell (1885), 14 Q. B. D. 821, C. A. Expld. 
Lowin r. Trimming (1888), 21 6. B. D. 230. Consd. 
Solomon v. Mulliner Sc Motor Camogo Supply Oo., [1901) 

1 K. B. 76, C. A. Refd. Myers v. Defries (1880), 42 L. T. 
137, C. A. 

2331. -An action was brought claim- 

ing £10 for rent, £100 as damages for breach of 
covenant in a lease of premises, Sc £30 for conver- 
sion of pltf.’s goods. Deft, set up a counterclaim 
for £100 damages for broach of covenant by pltf. Sc 
£15 for money due for the use & occupation of 
other premises. The action was referred to an 
arbitrator upon tho terms that. “ the costs of the 
action should abide the event of the award, Sc thaL 
the costs of the reference Sc award should be in t|J ' 
discretion of the arbitrator.” The arbitrator 
found that pltf. was entitled to £35, Sc that deft, 
was entitled to recover £20, Sc upon the whole 
matter ho found that pltf. was entitled to recover in 
the action £15 Sc no more : — Held : the provision 
in tho order of reference as to costs did not alter 
the rights of the parties, & upon the true construc- 
tion of Jud. Act, 1873 (c. 66), s. 67, pltf. was 
entitled to the costs on his claim, Sc deft, to his 
costs on the counter-claim. — 8 tooke v. TAYLOR 
(1880), 5 Q. B. D. 569 ; 49 L. J. Q. B. 857 ; 43 L. T. 
200 ; 44 J. P. 748 ; 29 W. R. 49. 

Annotations : — Consd. Lund v. Campbell (1885), 14 Q. B. D. 
821, O. A. Refd. Baines v. Bromley (1880), 6 Q. B. D, 197 ; 
Pearson a. Riploy (1884), 50 L. T. 629. mentd. Beddall v. 
Maitland (1881), 17 Ck. D. 174 ; Toko v. Andrews (1882), 

8 Q. B. 1). 428 ; Tagart v. Marcus (1888), 36 W. R. 469 ; 
Sharpe v. Haggith (1912), 106 L. T. 13, C. A. 

2332. — — .] — Pltf., who had built two 

houses for deft., sued for £169 16a, the balance of 
the price, & for other small items. Deft, counter- 
claimed £1 ,200 for penalties for delay, & for damages 
arising from bad yvork. The cause, with all 
matters in difference, was referred to an arbitrator, 
upon the terms ( inter alia) that the costs of action, 
reference, & award, should follow the event, unless 
the arbitrator should otherwise order. The arbi- 
trator by an award, silent as to costs, awarded 
£3 2s. 0d. to deft, in respect of the action & matters 
in difference : — Held. : the word “ event. ” ought to 
be construed distributive! y, Sc the award remitted 
to the arbitrator to find specific issues. — Klus v. 
Desilva (1881 ), 6 Q. B. I). 521 ; 50 L. J. Q. B. 
328 ; 44 L. T. 209 ; 29 W. R. 493, C. A. 

Annotations : — Consd. & Apld. Lund v. Campbell (1885), 14 
6. B. D. 821, C. A. Apld. Hawke v. Brear (1885), 14 
Q. B. D. 841. Refd. Goulard v. Can* (1883), 53 L. J. Q. B. 
55, C. A. Mentd. Pearson v. Riploy (1884), 50 L. T. 629 ; 
Slatford v. Erlebach (1911), 81 L. J. K. B. 372, C. A. 

2333. — — .] — Pltf.’s claim being for the 

balance of the contract price of work dono, defts. 
by way of set-off & counter-claim claimed in 
respect, of the inferiority & defective character of 
the work. The action being referred for trial to 
an official referee, he found by his report that a 
balance of £32 IBs. 0d. remained due to pltf. on his 
claim in respect of the contract price of the work, 
& that £34 10s. (id. was due to defts. on their 
counter-claim : — Held : the proper judgment on 
those findings was that defts. recover the balance 
of £1 12s. Sc the costs of the action, on the ground, 
either that the inferiority of the work, though 
pleaded by way of a counter-claim in form, in 
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Sect . 20. — Costa : Sub- sects* 4 & 5.] 

reality amounted to a defence, or that, even if pltf* 
were technically entitled by the findings to the 
costs of the action, the ct. ought to interfere under 
R. S. 0., 1875, Ord. 55, r. 1, & give the costs to 
defts., who had substantially succeeded in the 
action. — Lowe v. Holme (1883), 10 Q. B. D. 280 ; 
52 L. J. Q. B. 270 ; 31 W. R. 400. 

Annotations: — Reid. Lund v. Campbell (1885), 14 Q. B. D. 

821, C. A. ; Atlas Metal Co. v. Miller, [1898] 2 Q. B. 500, 

C. A. 

2884. -.] — Where an action is referred 

to an arbitrator, “ the costs of the cause, of the 
reference, Sc of the award to abide the event,” Sc 
pltf. is successful on his claim, & deft, on his coun- 
ter-claim, the amount recovered by pltf. exceeding 
the amount recovered by deft, on his counter- 
claim, deft, is entitled to the costs of the issues on 
which he is successful, notwithstanding that the 
subject-matter of the claim & counter-claim is the 
same. — Pearson v. Ripley (1884), 60 L. T. 829 ; 
32 W. R. 403. 

2335 # .] — On a reference to arbn., the 

costs “ to abide the event,” the word “ event ” 
means the event of the whole action, Sc wheie pltf. 
is substantially successful in the action he is en- 
titled to the general costs of the action, Sc deft, 
only to the costs of those issues on which lie has 
been successful, notwithstanding that on the 
reference deft, has recovered more upon his counter- 
claim than pltf. on his claim, & that the success of 
pltf. on the whole action is due to deft, having paid 
money into ct. prior to the reference. 

In an action to recover £417 for work & labour 
done, deft, paid into ct. £178, & as to the residue 
pleaded negligence & disobedience to orders as a 
defence, Sc also counterclaimed for £600 damages 
in respect thereof. The action being referred, “ the 
costs of the cause to abide the event,” the arbi- 
trator awarded pltf. £7 beyond the amount paid 
into ct., & awarded deft. £18 on his counter-claim. 
A judge at chambers having ordered that pltf. 
should tax the costs of the action up to Sc inclusive 
of the payment of the £178 into ct., Sc the costs of 
taking it out, & also the costs of the issues on which 
he had succeeded, Sc that deft, should tax the costs 
of the issues other than those provided for : — 
Held : as pltf. had been substantially successful in 
the action, the proper order was that pltf. should 
tax the general costs of the action Sc deft, the costs 
of those issues raised by his counter-claim on which 
he had been successful. — Waking v. Pearman 
(1884), 60 L. T. G33 ; 32 W. R. 429. 

2336. — .} — Pltf.’s claim was for goods sold 

Sc delivered, Sc for commission, Sc defts. counter- 
claimed for money had & received by pltf. on 
account of defts., Sc for work Sc labour done. The 
action was referred to an arbitrator under an order 
of reference which provided that “ the costs of the 
cause, Sc the costs of the reference & award, shall 
abide the event.” By his award the arbitrator 
found the issues on the claim in favour of pltf., Sc 
the issues on the counter-claim in favour of defts. 
After deducting the sum awarded to pltf. from the 
sum awarded to defts., a balance remained due to 
defts. : — Held : the word “ event ” must be con- 
strued distributively, Sc judgment must be entered 
for defts., who were entitled to the costs of the 
action, reference, A award, but pltf. was entitled to 
the costs of the issues found in his favour. — 
Lund v. Campbell (1885), 14 Q. B. D. 821 ; 54 
L. J. Q. B. 281 ; 53 L. T. 900 ; 33 W. R. 610 ; 
1 T. L. R. 341, C. A. 

Annotations : — Consd. Ahrbocker v. Frost (1886), 17 Q. B. D. 

606. Retd. Atlas Metal Co. v. Miller, [1898] 2 Q. B. 500, 

C. A. 

2387. Where there Is no event for purpose of costs 


— Award that goods he delivered by one party on 
payment by other.] — Where, upon reference of a 
cause to arbn., the costs of the suit Sc of the re- 
ference & award were to abide the event of the 
award, Sc the arbitrator directed that deft, should 
deliver certain goods to pltf., & pltf. pay a certain 
sum to deft., upon which payment proceedings in the 
suit should cease, & each give the other a general 
release : — Held : the event was that each party 
should pay his own costs. — Yates v. Knight 
(1835), 2 Bing. N. C. 277 ; 1 Hodg. 308 ; 2 Scott, 
470 ; 6 L. J. C. P. 12 ; 132 E. R. 109. 

Annotations : — Distd. Matlock Gas Light Co. v. Peters (1856), 

6 E. & B. 215. Reid. Wynne v. Edwards (1844), 12 M. & W. 

708 ; Re Marsack & Webber (1860), 2 E. & E. 637. 

2338. Court unable to say award in favour of 
either party.]— Where a cause Sc all matters in 
difference are referred to arbn., with a direction 
that the costs of the action, reference, Sc award, 
shall abide the event of such award, Sc the arbitra- 
tor awards some things in favour of each party, so 
that the ct. cannot say upon the whole that the 
award is in favour of either, no order can be made 
as to any part of the costs, although the action was 
in trespass, Sc the arbitrator finds that trespasses 
were committed. 

The costs of the action were to abide the event 
of the award. There has been no event of the award 
for this purpose ( per Orm.). — Boodle v. Davies 
(1835), 3 Ad. Sc El. 200; 1 Har. & W. 420; 4 
Nev. Sc M. K. B. 788 : 111 E. R. 389. 

Annotations: — Consd. Yafcos v. Knight (1835), 2 Scott, 470. 

Distd. Matlock Gas Light Co. v. Peters (1856), 6 E. & B. 

215. Cossd. & Expld. Re Marsack Sc Webber (1860), 2 

E. & E. 637. Consd. Dunhill v. Moore (1867), 17 L. T. 

148. Expld. Stevons v. Chapman (1871), L. It. 6 Exch. 

213. Mentd. Allenby v. Prondlook (1835), 1 Har. & W. 

357 ; JoneH v. Powell (1838), 1 Will. Woll. & H. 60 ; 

Gray v. Leaf (1840), 8 Dowl. 654 : Dunn v. Warlters (1842), 

9 M. & W. 293 ; Staples v. Hay <fl843), 1 Dow. & L. 711. 

2339. Whether event to be construed as 

events.] — W. Sc M. entered into an agreement as to 
carrying on business together. Differences arose, 
Sc M. brought an action against W. ( inter alia) for 
fraudulent misrepresentations by which M. was in- 
duced to enter mto the agreement. After issue 
joined, it was agreed to refer all disputes, differences 
Sc accounts respecting the original agreement, to 
arbn., the action to be discontinued, kY the costs of 
the reference & award, including such costs as 
might be taxed of the action, to abide the event of 
the arbn.” The arbitrator awarded that W. was 
not guilty of the charges of fraud, & that he was 
indebted to M. in a certain sum on the accounts : — 
Held : neither party was entitled to any costs ; ( 1 ) on 
the ground that where two parties agreed to refer 
several disputes, “ the costs of the reference Sc 
award to abide the event of the award,” the costs 
were not distributable, & neither party was en- 
titled to costs unless the event of the award was 
altogether in favour of one party (Wightman, 
Crompton & Hill, JJ.) ; (2) inasmuch as the 
different matters in dispute were all connected Sc 
founded on one original subject-matter, without 
deciding whether or not, if the matters referred had 
been distinct & separate, “ event ” might be con- 
strued “ events,” so as to make the costs dis- 
tributable (Cockburn, C.J .). — Re Marsack Sc 
Webber (1800), 2 E. Sc E. 037 ; 29 L. J. Q. B. 109 ; 
2 L. T. 54 ; 0 Jur. N, S. 507 ; 8 W. R. 300 ; 121 
E. R. 239. 

2340. Two plaintiffs Joined in one action — 

Award for one plaintiff Sc against other.]— Two 

pltfs. joined in one action, claiming for separate 
Sc distinct causes of action. The case was referred, 
with power to the arbitrator to enter judgment, the 
costs of the cause to abide the event. The arbi- 
trator found in favour of one pltf. & against the 
other. Sc entered judgment accordingly. On an 
application to review taxation of costs; — Held : 
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the successful pltf. was entitled to recover from 
deft, the whole of his general costs of the action, & 
deft, was only entitled to recover from the un- 
successful pltf. the costs occasioned by joining such 
pltf. — Gobt (Viscount) v. Rowney (1880), 17 
Q. B. D. 625 ; 55 L. J. Q. B. 541 ; 54 L. T. 817 ; 
34 W. R. 090 ; 2 T. L. R. 782, C. A. 

Annotations : — Folld. Amison v . Smith (1889), 41 Ch. D. 

848, 0. A. Reid. Hannay v. Smurthwaite, [1893] 2 Q. B. 

412, O. A. ; Sandes v. Wildsmith, [1893] 1 Q. B. 771 ; 

Smurthwaite v. Hannay, [1894] A. C. 494, H. L. 

2841. Not double costs — 11 Geo. 2, c. 19, s. 22.] 
— Where in replevin, the cause not being then 
at issue, the parties agreed by bond to submit 
the question to arbn., the costs to abide the event, 
& the arbitrator afterwards awarded in favour of 
deft. : — Held : he was not entitled to double costs 
under the above sect. — Gurney v. Buller (1818), 
1 B. & Aid. 070 ; 100 E. R. 240. 

2842. Effect of arrest of judgment.] — By order of 
Nisi Prius a cause was referred to an arbitrator 
with power to state a special case, “ the costs of the 
reference, award, & special case, to be costs in the 
cause, & abide the event thereof.” The arbitrator 
stated a special case upon which the Ct. of Exch. 
found all the issues for pltf. The Ct. of Exch. 
Chamber affirmed the finding of the issues, but 
arrested the judgment, on account of the defect of 
the declaration: — Held : neither party was en- 
titled to the general costs of the cause or any costs in 
error, but under C. L. P. Act, 1852, s. 145, pltf. was 
entitled to the costs of the issues, & by the terms of 
the order of inference, he was also entitled to the 
costs of the reference award, & special case. — 
Whaley v. Laing (1800), 5 H. & N. 480 ; 29 
L. J. Ex. 313 ; 2 L. T. 158 ; 8 W. R. 439 : 157 
E. R. 1209. 

2343. Evidence that party entitled to costs — 
Master’s allocatur insufficient.] — Where costs are 
directed to abide the event of an award, the master’s 
allocatur is insufficient to satisfy the ct. that a 
party is entitled to the costs, but he must show that 
an award has been made & the event of it. — 
Spivey v . Webster (1832), 2 L. J. Ex. 38. 


Sub- sect. 6. — The Award as to Costs. 

2844. Whether award must deal with costs — 
Costs in discretion.] — An agreement of reference 
provided “ that the costs of the agreement, & of 
the reference & award, should be in the discretion 
of the arbitrator & be defrayed as he should direct.” 
The arbitrator awarded that deft, should pay a 
certain sum to pltf., but made no mention of 
costs : — Held : the award was bad. — Richardson 
v . Worsley (1860), 5 Exch. 613 ; 19 L. J. Ex. 317 ; 
15 L. T. O. S. 282 ; 155 E. R. 268. 

Annotation Reid. Re Laing & Todd (1853), 13 C. B. 276. 
See, also , No. 2618, post. 

2345. Costs to abide event — No specific 

direction necessary.] — Where a cause is referred to 


an arbitrator & the costs are to abide the event, A 
the arbitrator awards a specific performance of 
something to be done, which proves that the event 
in fact is in favour of pltf., he is entitled to costs, 
although the arbitrator does not award a verdict to 
be entered in form. — Anon. (1804), 1 Smith, K. B. 
420. 

2346. .] — Two causes & all matters 

in difference were referred to arbn., the costs of the 
cause & those of the reference to abide the event 
Held : an award of a sum of money to pltfs. in the 
first, in satisfaction of all matters in difference 
between them up to the time of the reference, & 
also to pltf. in the second, in satisfaction of all 
damage which he had sustained, was final, though 
the arbitrator made no adjudication as to the costs. 
— Jupp v . Grayson, Grayson v. Jupp (1834), 1 
Cr. M. & R. 523 ; 3 Dowl. 199 ; 5 Tyr. 150 ; 4 
L. J. Ex. 8 ; 149 E. R. 1188. 

2347. .] — A cause, in which there 

were several issues, was referred to arbn., the costs 
to abide the event. The arbitrator awarded on each 
issue separately, & partly for each party, but gave 
no direction for entering a verdict or a nolle 
prosequi : — Held : the award was sufficiently final, 
so that the costs could be taxed. — Clarke v. Owen 
(1830), 2 Har. & W. 324. 

2348. .] — An action on three bills 

of exchange, & an account stated, in which issue 
had been joined on several pleas, was referred, 
together with all other matters in difference, the 
costs of the cause & of the reference to abide the 
result of the award. The arbitrator, after disposing 
of the first count & the plea to it, stated that deft, 
was indebted to pltf. in a sum of money on the 
last three counts, but on account of all matters 
referred, including that sum, pltf. was indebted 
to deft, in £17 Is. 5 d., & this he directed to be paid 
to deft. : — Held : the costs were determined by 
the finding of the balance, & no more specific 
finding on the issues in the action was necessary. — 
Hemsworth v. Brian (1845), 1 C. B. 131 ; 2 Dow. 
&L. 844 ; 14 L. J. C. P. 134 ; 4 L. T. O. S. 315 ; 
135 E. R. 480. 

Annotation -Retd. Rule v. Bryde (1847), 1 Exch. 151. 

2349. Separate submissions.] — Where the 
costs of the cause, & of the special jury, are dis- 
tinctly & separately submitted to the discretion of 
arbitrators, they must distinctly adjudicate upon 
each, otherwise the award is bad. — George v. 
Lousley (1800), 8 East, 13 ; 103 E. R. 249. 

Annotations Retd. Re Coombs (1850), 4 Exch. 339 ; 

Richardson v. Worsloy (1850), 5 Exch. 613. Mentd. 

Wohlenbcrg v. Lageinan (1815), 6 Taunt. 251 ; Smith u. 

Reeves (1836), 2 Har. & W. 306. 

2350. Effect of silence.] — An arbitrator stated a 
special case, & directed that if any of his alternative 
awards in favour of claimants were upheld by the 
ct., the parties to the arbn. were to pay the costs of 
& incidental to the arbn. in certain proportions. 
The ct. decided that claimants had no right to the 
return of any money, &, allowing the appeal of the 
corpn. with costs, remitted the case to the arbi- 
trator for him to deal with the costs of & incidental 


PART IV. SECT. 20, SUB-SECT. 6. 

2844 i. Whether award must deal with 
costs- — Costs in discretion .] — By a sub- 
mission parties referred all the matters 
m difference, etc., the costs of the cause, 
& of the reference, or any matter relative 
thereto, to be in the discretion of the arbi- 
trators. The arbitrators made an award 
in favour of deft., but said nothing as to 
costa : — Held : the award must be set 
aside. — Toby v. Guysboro Munici- 
pality (1884), 6 R. & O. 32.— CAN. 

28501 . Effect of silence. ] — ^Vhere an ac- 
tion is commenced in the King's Bench, 


& arbitrators upon a reference award 
damages under the jurisdiction of the 
district ct., pltf. is not deprived of costs. 
— Lang v. Hall (1825), Tay, 215, — 

CAN. 

2350 ii. .] — The costs of arbn. 

held to follow the award as of course. — 
Daly v. Kelly (1829), 2 Ir. L. Rec. 1st 
ser. 252. — IR. 

2350 iii. .1 — Where the costs of 

the reference are in the discretion of arbi- 
trators, & the award says nothing about 
them, each party pays his own costs of 
reference, Sc the costs of the award are to 


be borne equally. — G len v. Grand 
Trunk R. W. Co. (1859), 2 P. R. 377. — 
CAN. 

2350 iv. .] — Pltf. brought an 

action of trespass claiming damages for 
interference with a stream of water. Sc 
seeking an injunction. The case was re- 
ferred to arbn. The umpire awarded 
£2 damages, directed certain works to be 
carried out at the joint expense. Sc 
found that deft, should be restrained 
from interfering with the works when 
completed. No order was obtained 
declaring pltf. entitled to his ooitB : — 
Held : pltf. was not entitled to the costs 
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to the arbn. The arbitrator having died, a sum- 
mons was taken out by the corpn. to tax those costs 
according to the award : — Held : either inten- 
tionally or per incuriam , no costs were given in the 
award in the events which had happened, Sc there 
could be no order to tax under the award . — Be 
Stanley Brothers, Ltd. Sc Nuneaton Corpn. 
(1914), 69 Sol. Jo. 104. 

2351. .] — Where an arbitrator had not dealt 

with costs in any manner : — Held : the successful 
party was not entitled to them. — Catling v. 
Great Northern By. Co. (1869), 21 L. T. 769 ; 
18 W. B. 121, C. A. 

Annotation : — Mentd. Rhys v. Dare Valley Ry. Co. (1874), 23 
W. R. 23. 


2352. Costs in discretion — Act of 1889, 

s. 15 (2).] — Costs left to the discretion of the arbi- 
trator, but not dealt with by him, only follow the 
event when the matter is referred by the ct. under 
s. 14 of the above Act, Sc not when the action is 
stayed Sc arbn. is directed by the ct. under the sub- 
mission of the parties, for to such a reference 
s. 15 (2) does not apply. — Warburg Sc Co. v . 
McKerrow & Co. (1904), 90 L. T. 644. 

2353. Award equivalent to verdict of jury.] — 

Where an action is referred to an arbitrator under 
the Act of 1889, s. 14, by an order which is silent as 
to costs, Sc the arbitrator makes an award which 
does not deal with costs, the costs of the action, 
reference, Sc award follow the event, inasmuch as 
under s. 15 (2) of the Act the award is equivalent 
to the verdict of a jury. — Carr Brothers v. 
Dougherty (1898), 67 L. J. Q. B. 371 ; 14 T. L. B. 
237. 

See, also , Nos. 1706, 1706, ante. 

2354. Judgment silent as to issues.] — Pltf. 

brought an action against deft, on a building con- 
tract claiming £427 9«. 3d. as the balance due to 
him thereunder. Deft, pleaded that the work done 
by pltf. under the contract was unsatisfactory Sc of 
inferior quality, so that no balance was due there- 
under, & that the claim was barred by Stat. of 
Limitations. The action having been referred, the 
official referee found that £247 7s. was due from 
deft, to pltf., but that pltf.’s right to recover the 
amount was barred by Stat. of Limitations, &, 
pursuant to his direction, judgment was entered 
for deft., with his costs of the action except so 
far as these had been increased by the defence 
other than Stat. of Limitations: — Held; (1) the 
question as to the existence Sc amount of the debt 
due under the contract was an “ issue,” & the 
finding of the official referee was an “ event,” 
within B. S. 0., Ord. 65, r. 1, & the mere fact that 
the judgment did not state that pltf. was entitled 
to the costs of that issue on which he succeeded 
did not imply that it did “ for good cause otherwise 
order ” within that rule ; (2) pltf. was entitled to 
his costs of that issue.— Slatford v. Erlebach, 


[1912] 3 K. B. 155 ; 81 L. J. K. B. 372 ; 106 L. T # 
61, 0. A. 

Annotations ; — Distd. Ingram Sc Royle v. Services Mari times 
Du Treport, [1914] 3 K. B. 28, CJ. A. : Howell v. Dering, 
[1915] 1 K. B. 54, C. A. Consd. Reid, Hewitt v . Joseph, 
[1918] A. C. 717, H. L. Retd. Bush v. Rogers, [191&J 1 
K. B. 707, C. A. : Quirk v. Thomas, [1916] 1 K. B. 516, 
C. A. ; Yorko v. Yorkshire Insoo., [1918] 1 K . B. 002. 

See, also, Nos. 2311 — 2340, ante . 

2355. Sufficiency of award as to costs — Several 
suits — Costs to successful party in each.] — Where 
several causes are referred Sc “ the costs of the 
several actions, & of all matters Sc things relating 
thereto, shall abide the event of the award,” & 
the arbitrator directs the costs of each action to be 
paid to the successful party in each suit, the award 
is good, although the same party has not succeeded 
in all the actions. — J ones v. Powell (1838), 6 
Dowl. 483 ; 1 Will. Woll. Sc H. 60. 

2356. Award not disposing of costs of sub- 

mission.] — A dispute between A. Sc B., two ship- 
owners, as to a collision, was by agreement re- 
ferred, the agreement providing that “all such dis- 
putes Sc differences, claims, demands. Sc damages 
m respect thereof, should be referred to the arbi- 
trators,” Sc that “ all the costs Sc charges in Sc 
about tiie submission, the reference, Sc award, 
should be in the discretion of the arbitrators.” 
The arbitrators ordered that A. should pay “ the 
damages & costs incurred by B. in consequence of 
the collision, £72 6s.,” that “ the arbitrators* 
charges Sc expenses attending the reference, 
amounting to 462 i4s. lOd. should be borne in 
equal proportion by A. Sc B., Sc that the sums of 
£72 6a. & £62 14a. 10d., making together 

£135 0a. lOd. should be paid, within ten days from 
the execution of the award ” : — Semble : the award 
did not sufficiently dispose of “ the costs & charges 
in Sc about the submission, reference, Sc award.* * — 
Be Laing Sc Todd (1853), 13 C. B. 276 ; 138 E. B. 
1204. 

2357. Costs in discretion — Party through 

whom default— Not final.] — By agreement in writ- 
ing, certain disputes were referred to arbn., “ the 
costs of the submission, reference, award, & making 
the submission a rule of ct., to be in the discretion of 
the arbitrators.” The arbitrators awarded that the 
costs of the submission, reference, Sc award should 
be borne by the parties in equal proportions, Sc that 
the costs of making the submission a rule of ct. 
should be paid by such of the parties through 
whose default, in the performance of the award, 
same should become necessary : — Held : the 
award was not final or certain as to the costs of 
making the submission a rule of ct., Sc was bad. — 
Be Smith Sc Wilson (1848), 2 Exch. 327 ; 18 
L. J. Ex. 320 ; 154 E. B. 518. 

Annotation : — Apld. Williams v. Wilson (1853), 9 Exch. 90. 

2358. Party disobeying to pay costs — Un- 

certainty.] — By an agreement of reference entered 
into by A., B., C., & D., certain matters in difference 


of the action. — Mahood v. Todd (1896), 
30 I. L. T. 86.— IR. 


2850 v. Costs to abide event .] — 

Where a cause was referred, costs to 
abide the event, & the arbitrators having 
made no award the parties agreed to 
refer the cause to any judge who should 
first come to P., & such judge awarded 
that pltf. had no cause of action, tic that 
judgment should be entered for deft. : — 
Held : deft, might maintain assumpsit 
for the taxed costs of the cause, & was 
not obliged to enter judgment. — Hale 
v. Matthison (1833), 3 O. S. 78. — 
CAN. 


2850 vi. Verdict taken with costs.] 

— A case was referred to arbn., it having 
been consented by the parties that a 


verdict should bo taken for pltf. for the 
sum claimed by him, with costs, sub- 
ject to bo reduced or turned into a ver- 
dict for deft., with costs, according to 
the finding or award of the arbitrators. 
The award reduced the amount of the 
verdict, but was silent on the subject of 
costs : — Held : pltf. was entitled to the 
costs of the reference Sc award, in addi- 
tion to the costs of tho action. — Fair- 
weather v. Kingston (Earl of) (1844), 
9 I. L. R. 268.— IR. 

2350 vii. Verdict subject to refe- 

rence .] — A verdict was taken for pltf. 
by consent, subjeot to the award of 
throe of the jury, who, by their award, 
reduced the amount of the verdict. No 
provi«ion was made as to the costs of the 
reference : — Held ; the costs of the 
reference followed the verdict. — H olmes 


v. Brophy (1825), Sm. Sc Bat. 382. — 
IR. 

2355 i. Sufficiency of award as to costs 
— Alleged uncertainty.] — Parties referred 
an action, & agreed that the costs of the 
cause & of the reference should be In the 
discretion of the arbitrators. The arbi- 
trators awarded that deft, should pay 
pltf. £1,000 in full adjustment of all 
matters in difference, that deft, should 
pay pltf. £12, the costs of the reference. 
Sc that on payment of these two sums, 
tho parties should be ipso facto mutually 
discharged from all claims 8c demands 
which they had against each other : — 
Held : the award was reasonably cer- 
tain, & in effect decided that each party 
should pay his own costs of tho action. 
— Adam v . Carter (1864), 6 AIL 49. — 
CAN. 
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were referred to arbn., Sc the arbitrators were 
thereby empowered to make the award notwith- 
standing the death of any of the parties, “ & the 
submission of reference might be made a rule of 
ct. at the instance of either of the parties to the 
reference, Sc the costs of the agreement, Sc of the 
reference, Sc of the arbitrators Sc award, Sc of the 
making of the submission a rule of ct., should be in 
the discretion of the arbitrators.’ * B. died before 
the making of the award. The arbitrators, by 
their award, found that a sum of money was due 
from B. in his lifetime to A., & was then still due, 
& they awarded & directed the personal repre- 
sentatives of B. (defts.) to pay same within 
seven days, that the costs of the agreement of re- 
ference, of the arbitrators Sc of the award should 
be borne Sc paid equally by B.’s personal repre- 
sentatives Sc by A., Sc that “ the costs & charges of 
making such submission a rule of ct. should be paid 
Sc borne by the party disobeying the award Sc 
obliging the same to be made a rule of ct.” : — 
Held : the clause by which the arbitrators directed 
the party disobeying the award to pay the costs 
was uncertain & vitiated the whole award — 
Williams v. Wilson (1853), 9 Exch. 90 ; 23 L. J. 
Ex. 17 ; 21 L. T. O. S. 229 ; I. C. L. R. 921 ; 156 
E. R. 38. 

2359. Award of two-thirds — No rule for 

computation.] — A declaration alleged ( inter alia) 
that a reference was made of disputes to A., 
who ordered, as to the costs, that two-thirds 
should be paid by defts., Sc one- third by pltf. 
Breach, that two-thirds of the costs of the arbn. 
amounted to £500 Sc that defts. had not paid 
two-thirds of the costs : — Held : the breach was 
bad, as the deed left it quite uncertain & ambiguous 
by what rule the costs were to be computed. — • 
Kirk v. Unwin (1851), 6 Exch. 908 ; 20 L. J. Ex. 
345 ; 18 L. T. O. S. 64 ; 155 E. R. 816. 

2360. Equal proportions — Sufficient.] — 

Where an agreement of reference provided that the 
arbitrator should by his award direct by whom, to 
whom, Sc in what proportions Sc manner the costs of 
the award Sc the compensation to the arbitrator 
should be paid, Sc the award directed same to be 
paid by A., B., Sc C. in equal proportions : — Held : 
the award was good, although it did not otherwise 
show by whom, to whom, or in what manner these 
costs were to be paid, as it sufficiently indicated 
that each of the three parties was to pay one- third 
of them to the arbitrator. — Re Young Sc Bulman 
(1853), 13 C. B. 623 ; 22 L. J. O. P. 160 ; 138 E. R. 
1344. 

2361. Uncertainty as to what costs included.] 

— Matters in difference between A. & B. were by 
agreement referred to arbitrators or an umpire, 
the costs of the submission, reference Sc award to 
be in their or his discretion. A. claimed about 
£30 ; B. denied that he was indebted in any sum. 
The arbitrators having differed, the umpire made 
his award in favour of A. for £6 5s. 2d., but directed 
him to pay B. his costs of the submission, Sc of the 
reference cc of the award, amounting to £13 4*. 3d. : 
— Semble : there was such ambiguity in the award 
as to what costs were intended as would have 
induced the ct. to send the matter back to the 
umpire, if asked to do so. — Re Fearon Sc Fltnn 
(1869), L, R. 5 C. P. 34. 

2362. Amount of costs — Power to fix.] — If the 


submission to arbn. leave the costs in the discretion 
of the arbitrators, who have power to choose an 
umpire, the award is good if the amount of the 
costs is settled by the umpire. — Taylor v. Dutton 
(1823), 1 Li. J. O. S. K. B. 168. 

2363. .] — If, by the submission, the 

costs of an arbn. are to abide the event, it is an 
excess of jurisdiction for the arbitrator to deter- 
mine their amount. 

The provision in the submission as to the costs is, 
in substance, that they shall abide the event of the 
award ; the arbitrator has no direct power over 
them, & he has clearly exceeded his jurisdiction in 
awarding that a certain sum shall bo paid on that 
account (Coleridge, J.). — Kendrick v. Davies 
(1837), 5 Dowl. 693 ; Will. Woll. & Dav. 376; 1 
Jur. 673. 

See, also , cases in Part II., Sect. 5, ante . 

2364. Whether award must fix.] 

whether an award upon the reference of an action, 
directing the payment of costs of the award, with- 
out fixing the amount thereof, is bad in that point 
for uncertainty, or whether the amount may not 
be taxed by the officer of the ct. — Barrett v. 
Parry (1812), 4 Taunt. 658 ; 128 E. R. 489. 

2365. .]- — If an award is not made a 

rule of ct., it must state the amount of costs, but 
this is not necessary when it is made a rule of ct., 
as the costs in that case may be taxed, even when 
the amount is named in the award. — Hill v. 
Fisher (1843), 2 L. T. O. S. 124. 

2366. Submission to ascertain.] — Where 

by an order of Nisi Prius , a cause was referred, the 
costs of the cause to abide the event, Sc the costs 
of the reference Sc award to be in the discretion of 
the arbitrator, “ who shall ascertain the same ” : 
— Held : the arbitrator was bound to ascertain & 
determine the amount of the costs of the reference 
Sc award. — M organ v. Smith (1842), 9 M. Sc W. 
427 ; 1 Dowl. N. S. 617 ; 11 L. J. Ex. 379 ; 162 
E. R. 181. 

Annotations ; — Apld. Rose v. York, Newcastle 8c Berwick 
Ry. Co. (1849), 5 Dow. 8c L. 695. Retd. Grenfell v . Edg- 
combe (1845), 7 Q. B. 661 ; Holdsworth v. Barshara (1862)* 
2 B. & 8. 480. Mentd. Re Lloyd & Spittle, Re Addison 8c 
Spittle (1849), 18 L. J. Q. B. 151 ; Re Smith v. Reeoe, 
Re Reece v. Smith (1850), 14 Jur. 483. 

2367. Awarjl of gross sum.] — An award of a 
gross sum for costs of two actions, the reference Sc 
the award, is bad. — Taylor v. Brooke (1846), 7 
L. T. O. S. 109. 

2368. Taxation If not fixed by award.] — 

Under the Act of 1889, s. 2, the amount of the costs 
must be stated in the award, otherwise the costs 
(including the arbitrator’s fees, etc.), are liable to 
taxation in the ordinary course. — Re Prebble Sc 
Robinson, [1892] 2 Q. B. 602 ; 67 L. T. 267 ; 67 
J. P. 64 ; 41 W. R. 30 ; 36 Sol. Jo. 744. 

Annotation : — Retd. AV Cannings 8c Middlesex County Council, 
[1907 J 1 K. B. 51, C. A. 

Effect of invalid direction as to costs.] — See 

Nos. 2214 — 2220, ante . 


Sub-sect. 6. — What Costs allowed — Taxation . 

2369. Power of arbitrator to direct taxation.] — An 

award that deft, shall pay such costs as are taxed 


2864 1. Amount of costs — Whether 
award must Jlx. ] — When costs of the refe- 
rence are in the discretion of the arbitra- 
tors, it is the usual 8c most proper practice 
for the arbitrators to tlx a specific sum 
to be paid for such costs. — Laurie v. 
Russell (1852), 1 P. R. 65.— CAN. 

2864 ii. Parol submission. J- 

A clause in an insurance policy provided 
that any claim should be referred to 


arbn. ; there was an award of a sum in 
satisfaction of the claim, together with 
whatever costs might have arisen in the 
case up to that date, but without speci- 
fying any sum as awarded for such 
costs. The arbitrators were appointed 
by parol : — Held : bad for uncertainty, 
because as the submission was by parol, 
8c Incapable of being made a rule of ct., 
the costs awarded could not be ascer- 
tained by taxation, 8c were left unascer- 


tained by the award itself. — Raulstonk 
v. Alliance Insurance Co. (1879), 4 
L. II. Ir. 547.— IR. 

2864 iii. Procedure when excessive.} 

— Extravagance in the amount of costs 
allowed under a submission, which pro- 
vides that costs shall be in the discretion 
of the arbitrators, must be objected to by 
motion. — Towsley v. Wytiies (1858), 
16 U. 0. R. 139.— CAN. 
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by the prothonotary of the ct. in which the action 
is is good. — W orrel v . Atworth (1068), 1 Sid. 
358 ; 82 E. R. 1155. 

Annotation : — Reid. Philips v. Knightley (1731), 2 Stra. 003. 

2370. .] — An award ordered a party to pay 

such costs as the master should or ougnt to tax : — 
Held : this award was not void for uncertainty. — 
Eastland v . Franks (undated), cited in 1 Bam. 
K. B. at p. 463 ; 94 E. R. 312. 

Annotation: — Mentd- Philips v. Knight ley (1731), 1 Barn. 
K. B. 403. 

2371. .] — An award to pay costs to be taxed 

by one not an officer for that purpose is HI. — 
Nott v . Long (1735), Lee temp. Hard. 181 ; 95 
E. R. 1 17 ; mb nom. Knott v . Long, 2 Stra. 1025. 

2372. .]— Strictly an arbitrator cannot in any 

instance delegate his power ; but this does not 
prevent him from referring costs to the proper 
officer for taxation. — L ingood v. Eade (1742), 2 
Atk. 501 ; 20 E. R. 702. 

2373. .] — An award that costs be taxed by 

the proper officer is good. — F uknis v. Hallom 
( 1749), Barnes, 106 ; 94 E. R. 859. 

2374 . No cause pending.] — Upon a reference 

by a judge’s order, where the costs of the refe- 
rence & award are to be in the discretion of the 
arbitrator, & the order contains the usual clause 
that the order may be made a rule of ct., & the 
order is afterwards made a rule of ct., & the 
arbitrator awards the costs to be paid by one of 
the parties, to be taxed by an officer of the ct., the 
award is good, although no cause was pending at 
the time of the order of reference. — S hear v. 
Harradine (1852), 7 Exch. 209 ; 21 L. J. Ex. 127 ; 
18 L. T. O. S. 228, 201 ; 155 E. R. 947. 

Annotation : — Apld. Malvern U. D. C. v. Malvern Link Gas 
Co. (1900). 83 L. T. 326. C. A. 

2375. Power of court to order taxation.] — Where 
the award is only in general that the party shall 
be indemnified from the costs of such a suit, the 
ct. may order the officer to tax them. — E astland 
v. Franks (undated), cited in 1 Bam. K. B. at 
p. 403 ; 94 E. R. 312. 

Annotation: — Apld. Philips t\ Knightley (1731), 1 Bam. 
K. B. 463. 

2376. .] — An arbitrator awarded that 

pltf. had no cause of action, & that a verdict 
should be entered for deft., & then, by mistake, 
directed that the costs of the reference & award 
should be paid by deft., meaning pltf. Pltf. moved 
the ct. for a taxation of his costs as adjudged, 
or that the award which had been executed in 
duplicate, & one copy afterwards corrected by the 
arbitrator, might be set aside. Deft, not agreeing 
to this latter proposal, the ct. ordered a taxation. — 
Ward v. Dean (1832), 3 B. & Ad. 234 ; 110 E. R. 87. 

Annotations: — Folld. Moore v. Butlin (1837), 7 Ad. & El. 
595. Apld. Mordue v. Palmer (1870), 6 Ch. App. 22. 


2377. *.] — A bill of costs between solr. 
client, where the amount of it has been ascertained 
by an arbitrator, under an agreement for a refe- 
rence, cannot afterwards be referred to the master 
for taxation, the award of the arbitrator being 
final as between the parties. — Harris v . Oamac 
(1833), 2 L. J. Oh. 120. 

2378. Reference under Publio Health Act, 

1875 (c. 55), ss. 179 & 180— Right to taxation 
— Action not necessary.] — Two local authorities, 
whose districts were adjacent, agreed to carry 
out a joint sewerage scheme by an agree- 
ment, in which it was stipulated that all dis- 

utes as to the matters comprised therein should 
e settled by arbn. in the manner provided by 
Public Health Act, 1875 (c. 55), ss. 179, 180. An 
award having been given in an arbn. which arose 
out of the agreement, which awarded that one of 
the authorities should pay to the other the costs 
of the reference & award, without stating the 
amount of such costs : — Held : as the submission 
to arbn. had been made a rule of ct. the taxing 
master was bound to tax the costs upon the applica- 
tion of the successful parties, & it was not obliga- 
tory on them to bring an action upon the award in 
order to do so. — Chesterfield Corpn. & Bramp- 
ton Local Board (1880), 50 J. P. 824. 

2379. Proceedings to obtain taxation — On whom 
duty Incumbent.] — If arbitrators award deft, to pay 
pltf. his costs of suit to be taxed by the proper 
officer before a particular day, it is the business of 
deft, to have- them taxed before that day. — 
Candler v . Fuller (1738), Willes, 02 ; 125 E. R. 
1057. 

Annotation : — Reid. Lewis v. Rossi tor (1875), 23 W. R. 832. 

2380. At what time.] — A cause & all matters 
in difference between the parties were referred by 
agreement, the costs of the cause to abide the 
event of the award, & the costs of & relating to the 
reference & award to be in the discretion of the 
arbitrator. The award directed that deft, should 
pay to pltf. a certain sum as damages in the action 
& a further sum in respect of the matters in diffe- 
rence, & also the costs of the reference & award : — 
Held : pltf. was entitled to have the costs taxed 
immediately, & was not bound to wait until the 
time for moving to set aside the award should have 
expired. — Little v . Newton (1840), 1 Man. & G. 
970 ; 2 Scott, N. R. 159 ; 133 E. R. 027. 

Annotations : — Distd. & Expld. Jones v. Ives (1850), 10 C. B. 

429. Refd. Hare v. Fleay (1851), 11 C. B. 472. 

2381. Compelling production of award.] 

In a case where pltf. had got possession of the 
award, & refused to produce it, & the master re- 
fused to proceed to tax without it, the ct. granted 
a rule to show cause why pltf. should not produce 
the award before the master, or the master proceed 
without it. — Gear v . Finden (1844), 4 L. T. O. S. 


99. 


PART IV. SECT. 20, SUB-SECT. 6. 

23751. Power of court to order taxation. ] 
— In a cause in the Ct. of Common Pleas, 
8c a cross cause in the Ct. of Exch., the 
matter was referred at Nisi Prius by a 
consent which was made a rule of that 
ct., & judgment was entered in the Ct. of 
Common Pleas. The latter ct. ordered 
the proper officer to tax the costs of the 
cause & of the reference, although the 
consent had never been made a rule of 
that ct. — Moran v. Trot (1841), 3 1. L. 
R. 468. — IR. 


2875 ii. 


Dominion Railway Ad, 


R. 8 . C. ifi, 109), s. 8 (22).] — By the 
above Aot the costs of an arbn. as 
to the value of land expropriated for a 
railway may be taxed by the judge. 
The judge, by an order not appealed 


against, referred the taxation to a taxing 
officer : — Held : the question whether 
tlie judge had power to delegate the 
taxation could not bo raised, 8c an 
appeal lay from the taxing officer to the 
judge. Qu . : whether “ the judge '* 
named in s. 8 (22) could delegate the 
taxation of costs.— lie McRae & 

Co - (1887) - 12 

b. Right to taxation.] — The taxing 
officer should tax the costs of a submis- 
sion without further order of the ct., if 
such costs are provided for in the sub- 
mission.— M'D onagh v. Moore (1831), 4 
Ir. L. Reo. 1st ser. 106. — IR. 


junction restraining the taxation of costs 
under the award should not be granted. 
— Rowand v. Railway Comrs. (1890), 
6 Man. L. R. 401.— CAN. 


d. 


■•3 


Where the arbitrators 


having authority so to do awarded costs, 
& their award had not been moved 
against : — Held : it was the duty of the 
taxing officer to tax costs. — Re Smith & 
Toronto City (1890), 13 P. R. 479.— 
CAN. 

Refusal to tax.] — A cause w as 


c. J — Held: where it did not 

appear that the arbitrator might have 
been b i ass e d or affected in any degree by 
his employment, an interlocutory in- i 


referred, costs of the cause to abide 
the event, & costs of the reference in the 
discretion of the arbitrator, & £4 was 
awarded to pltf. The taxing officer re- 
fused to tax only division ot. costs subse- 
quent to the award, 8c his decision was 
upheld. — Fleur ynokv. Clifton (1859), 
3 P. R. 216.— CAN. 
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Special order to tax unnecessary.. 

In an arbn. under Public Health Act, 1875 (c. 55), 
b. 155, the umpire made an award in favour of 
claimant, & directed the corpn. to pay the costs of 
the reference & award : — Held ; the common law 
procedure should apply to the taxation of costs 
under an award in the Oh. Div., & a special order 
to tax the costs was not necessary. — He Clark & 
Bath Corpn., [1884] W. N. 127. 

2383. Power to tax — Two defendants — One not 
attending.] — By an order of reference, costs were 
to abide the event. There were two defts., one of 
whom did not attend before the arbitrator, or take 
any part in the proceedings before him. The 
master taxed the wholo costs of the cause & the 
reference in one sum to the other deft., by whom 
payment was demanded of pltf. The ct. refused 
to grant an attachment for non-payment of those 
costs. Qu. : whether the master had power to tax 
costs for the two defts. separately. — Dickins v. 
Jarvis (1820), 5 B. & C. 528 ; 108 E. It. 197 ; sub 
nom. Dickins v. Smith, 8 Dow. & By. K. B. 285. 

Annotations : — Mentd. Smith v. Hooves (1837), 5 Dowl. 513 ; 

Barton v. Ranson (1838), 1 Horn Sc H. 11. 

2384. On what scale — Arbitrator with power to 
certify — No certificate obtained.] — In an action to 
recover the sum of £5 for a fine alleged to be payable 
to the lord of a manor on the admittance of deft, as 
tenant in remainder in fee to certain copyhold 
premises, a verdict was taken, subject to the opinion 
of the ct. upon a special case, & it was referred to a 
barrister to ascertain <fc state the amount of the 
annual value of the premises, & any deductions 
proper to be made in respect thereof, the arbitrator 
to have power to certify that the cause was proper 
to bo tried before a judge of a superior ct. & not 
before the sheriff. Upon a special case, the de- 
cision of the ct. was in favour of deft., but no certi- 
ficate was obtained from the arbitrator. The 
master having taxed the costs upon the full scale : — 
Held : he had acted within his authority, & exer- 
cised a proper discretion. — Richardson v. Kensit 
(1843), 0 Man. & G. 712 ; 7 Scott, N. B. 455 ; 13 
U. J. C. P. 17 ; 2 L. T. O. S. 122 : 7 Jur. 1002 ; 134 
E. B. 1079. 


2385* Arbitrator without power to certify.; 

Cross actions Sc all matters in difference were 
referred to an arbitrator by a judge’s order, which 
directed that the costs of one of the actions, Sc of 
the reference, should abide the event, Sc that the 
costs of the other should be in the discretion of the 
arbitrator. No power was given to give any certi- 
ficate. The arbitrator having awarded £17 3a. to 
pltf., in one of the actions, Sc that each party 
should bear his own costs of tho other action : — 
Held : the master ought to have taxed the costs on 
the reduced scale, although the unsuccassful party 
had resisted effectually a summons to try his action 
before the sheriff, on the ground that he claimed 
more than £20.— Elleman (Elliman) v. Williams 
(1844), 2 Dow. Sc L. 40 ; 13 L. J. Q. B. 219 ; 3 L. T. 
O. S. 100 ; 8 Jur. 515. 

Annotation : — Distd, Holland, v. Vincent (1853), 17 Jur. 

1059. 

2386. Directions to masters of Hilary Term, 

16 Vlot. — Application where less than £20 i*e- 
covered.] — Where less than £20 is recovered by the 
award of an arbitrator, the costs of the reference 
are not within the above directions, so as to enable 
them to be taxed on the lower scale. — Holland v, 
Vincent (1853), 9 Exch. 274 ; 23 L. J. Ex. 78 ; 17 
Jur. 1059 ; 2 W. B. 90 ; 2 C. L. B. 407 ; 150 E. B. 
117. 

Annotations : — Refd. Nicholson v. Sykos (1854), 9 Exch. 357 

Street v. Street, [1900] 2 Q. B. 57, C. A. 

2387. Cause referred at Nisi Prlus— Lands 

Clauses Consolidation Act, 1845 (c. 18).]— An action 
of trespass was referred, by consent, at Nisi Prius, 
Sc by an order of Nisi Prius , drawn up in the usual 
form, the verdict was, by consent, entered for pltfs., 
with damages 40s., costs 40s., &, by tho like con- 
sent, it was also ordered that the costs of the re- 
ference & award should be paid by defts. The 
award having been made, the master taxed the 
costs of the action as between party & party on the 
ordinary scale, Sc then proceeded to tax the costs of 
the reference Sc award on the same scale, but pltfs. 
objecting that the proceedings on the reference 
were virtually mi dor the above Act, & that the 
costs ought to be taxed on tho scale usually allowed 


2383 I* Power to tax — Railway Act, 
s. 1 1. ] — Costs of an arbn. under the above 
Act can be taxed only by the county ot. 
judge ; Sc charges in the bill for business 
done In another ot. auxiliary to the arbn., 
suoh as procuring an order for the atten- 
dance of witnesses, will not authorise a 
reference to tho master. Qu. : whether 
such order can properly be granted in 
hucii arbns. — Re McDermott, 3 Out. 
Dig. 5993.— CAN. 

2388 ii. Deputy clerk of Crown. ] — 

A taxation by a deputy clerk of the 
Crown ot costs under an award, on a 
reference to arbn. ot two causes in 
different ote., together with all matters 
In difference, is not a nullity, as being 
beyond his jurisdiction, & probably not 
even an irregularity. — Re Hotchkiss & 
Hall (1871), 5 P. It. 423.— CAN. 

28841. On what scale — Summary costs.] 
— Where a cause was referrod to arbn., 
the award to be entered as a verdict, Sc 
an award was made in favour of pltf. for 
£3, he was allowed summary costs, it 
appearing by affidavit that his aooount, 
as allowed by the arbitrators, was about 
£20. Sc was reduced by deft. *b account — 
notice of set-off having been given in the 
action. Sc it not being dearly shown that 
deft.’s aooount was a payment. — Doyle 
v. Doug an (1840), X Kerr. 181. — CAN. 

2884 ii. Full costs.] — All matters 

in difference in a cause, & in a building 
agreement, were referred, costs of the 
cause Sc reference to abide the event. 
The award, after disposing of the issues 
in pltf.'s favour, assessed nis damages Sc 
also pltt’sooets Sc charges at £52 16s. Id. 


The costs of the reference & award wore 
then fixed by tho award at £20. The 
costs of the suit were afterwards taxed 
without notice to deft. : — Held : as no 
vordiot had been taken, pltf. was entitled 
to full costs. — Jones v. Reid (1853), 1 
P. R. 247.— CAN. 

2384 iii. 1 — Where the trans- 

actions amounted to about 81,100 on 
one side, & about $800 on the other, & 
deft, paid into ot. $176, 8c pltf. roooverod 
$102.30 by the award : — Held : full 
costs should be allowed to pltf. — Jones 
v . Hewson (1866), 2 O. L. J. O. S. 107. — 
CAN. 

2384 iv. Common Law Pro- 

cedure Act , 1853, s. 243.1 — A cause 
was referred by consent, after the jury 
wore sworn, to three arbitrators, to 
whom no power to certify for costs 
was resorved. The arbitrators found 
for defts. on one plea, & for pltf. 
upon another with 50s. damages. On 
an application by pltf. under e. 97 
of 0. L. P. Act, 1856. the ot. held 
there had been no trial within s. 97. 
Pltf. applied that the taxation of his 
costs might be reviewed Sc full costs 
allowed under s. 243 of C. L. P. Act, 
1853 : — Held : tho two sects, in tho 
two O. L. P. Aots being in pari materia 
there had been no trial within the 
103rd General Ord. made under the 
above Act. — B ennett v. Soott (1863), 
8 Ir. Jur. 200. — IR. 

2384 v. Cause referred — Costs to 

abide event .1 — Where a cause is referred, 
costs to abide the event, pltf. is not 
entitled to full costs it he is awarded any- 
thing, but to suoh costs only as he oould 


have claimed if ho had roooverod tho 
same amount. — Watson v. Garrett 
(1860), 3 P. R. 70.— CAN. 

2384 vi. Case not within R. S. C. 

155.1 — Two actions wero referred, no 
verdict being taken, costs to abide the 
event. In one tho arbitrator found £20, 
in the other £10. Pltf. proceeded by 
attachment on the award : — Held : ho 
was entitled to full costs without a certi- 
ficate. — Cochrane v. Soott, Cochrane 
v. Cross (1859), 3 P. R. 32.— CAN. 

2384 vii. Case within R. S. V 

155.) — A causo was referred, before trial, 
by judge’s order, costs to abide the event, 
& the arbitrator awarded £9 3 s. 9 d., the 
claim being originally of the jurisdiction 
of tho county ot., & reduced by set-off. 
Pltf. applied for full costs, on affidavit 
showing that ho intended to enforce his 
award by rule of ct. Sc execution under 
C. H. U. C. (c. 24), s. 19 Held : he 
must be considered as obtaining final 
judgment without trial, 8c tho ease came 
wltnin tho above rule.— Watson v. 
Garrett (I860), 3 P. R. 70. — CAN. 

2384 viil. Parties contracting out of 

Common Law Procedure Act, 1856, s. 97.1 
— In an action the matters in dispute 
were roforred to arbn. under a con- 
sent, whioh specifically dealt with the 
question of costs in eaoh event. The 
parties lived within the same civil bill 
jurisdiction. The arbitrators awarded 
£15 to pltf. The taxing master had 
given pltf. all his costs: — Held: the 
taxing master had acted properly as 
the parties had contracted themselves 
out of the above Aot. — L ang v. Eakin 
( 1867), 1 I. L. T. Jo. 631.— IR, 
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in proceedings under that Act, the master ad- 
journed the taxation to enable pltfs. to apply to the 
ct. : — Held : the costs defts. had stipulated to pay, 
& which they were bound to pay under the order 
of JViw Prius, were ordinary costs as between party 
& party, & ought to be taxed on such & on no other 
scale. — Eccles v. Blackburn Cohpn. (1861), 30 
L. J. Ex. 858. 

2388. Agreement to pay all costs, charges, 

etc.— Solicitor & client costs.}— By an agreement, 
which it was agreed should be “ deemed a * sub- 
mission * within the Act of 1899,’ * a district council 
agreed to pay all the costs, charges, & expenses of 
a gas co. preliminary & incidental to the negotia- 
tion for the sale of their undertaking, & the arbn. 
fixing the price, same to be taxed in case the 
parties differed. An award was made which did 
not deal with costs. The costs were taxed by a 
master, who allowed costs upon a scale lower than 
the scale as between solr. & client : — Held : there 
was jurisdiction to review the taxation of the 
master, & the co. was entitled to costs as between 
solr. & client. — Malvern Urban District Council 
v. Malvern Link Gas Co. (1900), 83 L. T. 326, 
C. A. 

2389. What costs allowed — Costs of trial.] — In on 

action brought to recover the balance of an account, 
the parties agreed that the amount should be 
referred to two arbitrators, who, in settling the 
balance due, were to be guided by the decision of a 
jury, in regard of a certain cargo of cotton shipped 
by pltfs., the costs of which formed one of the 
items. The jury found that pltfs. were not entitled 
to charge defts. with the costs of the cotton ; & the 
arbitrators, after excluding such costs pursuant to 
the verdict, found a certain sum to be due to pltfs. 
The prothonotary, on taxation, refused to allow 
pltfs. the costs of the trial which applied to the 
cotton : — Held : he was right in so doing. — Faiblie 
v. Parker (1828), 1 Moo. & P. 438 ; 6 L. J, O. S. 
C. P. 105. 

Annotation : — Reid. Bridges v. Fisher (1835), 4 L. J. C. P. 

117. 

2390. Where two trials — Costs of former 

trial.] — If a cause come on for trial & be referred, & 
the arbitrator’s award in favour of pltf. should be 
afterwards set aside, so that the cause be in conse- 
quence subsequently tried, pltf., if he should also 
succeed on that occasion, will be allowed the costs of 
the former trial. — Poole v. Selwood (1815), 1 
Price, 310 ; 145 E. K. 1413. 

Annotations : — Gonsd. Payne v. Bailey (1822), 7 Moore, 0. P. 

147. Diltd. Wood v. Duncan (1839), 5 M. & W. 87. Expld. 

Brown v. Clarke (1843), 13 L. J. Ex. 36. 


2391. .] — A juror was withdrawn 

for the purpose of referring a cause to arbn, ; the 
arbitrator, being unable to decide on the conflicting 
evidence, made no award, & the cause was taker 
down a second time for trial : — Held : the party 
ultimately prevailing was not entitled to the costs 
of the first trial. — Thomas v, Lewis (1837), Will, 
WoU. & Dav. 67. 

2392. .] — Where a cause was re- 

ferred at Nisi Priu8 % & the award set aside, & a 
second trial had, the party successful at the second 
trial was held not to be entitled to the costs of the 
first. — Wood v. Duncan (1839), 7 Dowl. 344 ; 5 
M. &. W. 87 ; 8 L. J. Ex. 224 ; 3 J. P. 339 ; 3 Jur. 
582 ; 151 E. R. 38. 

Annotations : — Reid. Brown v. Clarke (1843), 12 M. 8c W. 25 ; 
Wall v. L. 8c S. W. Ry. Co. (1856), 26 L. T. O. S. 225. 

2393. Costs of both trials.] — Pltf. ob- 
tained a verdict, subject to the award of an arbi- 
trator. The arbitrator having made a material 
mistake in his award, & deft, having refused to 
refer matters back, the ct. set aside the verdict, & 
discharged the rule for reference. Pltf. took the 
cause down to trial a second time, & a second time 
obtained a verdict : — Held : he was entitled to the 
costs of both trials. — Payne v . Bailey (1822), 3 
Brod. & Bing. 304 ; 7 Moore, C. P. 147 ; 129 E. R. 
1302. 

Annotation : — Distd. Wood v. Duncan (1839), 6 M. & W. 87. 
Payne v. Bailey 1b no authority at all ; but if it were any, 
it is rather the other way, because there the ct. said they 
did not wish their decision to be considered as a prece- 
dent, but as au exception to the general rule (Lord 
Abinger. C.B.). 

2394. Not costs on count for penalty under 
2 & 3 Edw. 6, c. 13.}— In an action for the penalty 
of 2 & 3 Edw. 6, c. 13, for not setting out tithes, 
with a count in the declaration for the single 
value, after a demurrer to the declaration the parties 
submitted to arbn., & the arbitrator awarded the 
single value to be less than 20 nobles (£6 13a. 4 d .) : — 
Held : pltf. not entitled to costs on the counts for the 
penalty, under 8 & 9 Will. 3, c. 11 , s. 6, the value not 
having been found by a jury, but the ct. would 
allow him to have the costs taxed on the count for 
the single value. — Barnard v. Moss (1789), 1 Hy. 
Bl. 107 ; 126 E. R. 04. 

2395. Two counsel.] — The master has dis- 

cretion to allow two counsel’s fees in an arbn. — 
Bryson's Executors v. National Provident 
Institution (undated), cited 8 C. B. N. S. at 
p. 274 ; 141 E. R. 1171. 

Annotation : — Apld. Sinclair v. G. E. Ry. Co. (1870), 18 W. R. 
491. 


2896 i. What costs allowed — Counsel's 
fees for examination of havers. ] — In taxing 
an account the expense of counsel attend- 
ing an examination of havers, previous to 
a trial in an action afterwards referred, is 
not allowed except in particular cases. — 
Fairley v. M'Gown (1836), 14 Sh. (Ct. 
of Seas.) 470. — SCOT. 

2896 ii. Counsel' 8 fees for settling 

submission.) — Upon the taxation of costs 
as between party & party, there is not 
any principle against the allowance of 
fees to counsel for settling deeds of sub- 
mission to arbn. in cases of importance. 
— Booth v. Booth (1848), 11 I. L. R. 
316.— IR. 

2896 ill. Counsel's fee. ] — It is in 

the discretion of theiudge whether or not 
to allow a counsel fee to the successful 
party where a cause is referred to arbn., 
& the ct. will not interfere with the 
exercise of that discretion. — Milmork v. 
Freeze (1878), 1 P. & B. 705.— CAN. 

2895 iv. — -.)— In taxing the costs 

of an arbn. upon the county ct. scale, no 
larger fee for attendance of counsel be- 
fore the arbitrators than 825 can be 


allowed, even though the attendance in 
for several days. — Bt Montague & 
Aldborough Township (1887), 12 P. R. 
141.— CAN. 

2396 v. Increased counsel fees.) 

— The taxing officers at Toronto have 
authority to consider the question of 
increased counsel fees in the case of an 
arbn., where there is no cause in ct., & 
a reference to a local officer to tax costs 
has been made under R. S. CL, 1887 
(c. 63), s. 24. — Be McKern & South 
Gower Township (1888), 12 P. R. 553. 
—CAN. 

2895 vi. Two counsel ,] — In taxing 

the costs of an arbn., a taxing officer has 
Jurisdiction, in his discretion to allow a 
second counsel fee. — Be Pollock 8c 
Toronto City (1893), 15 P. R. 355. — 
CAN. 

f. Accountant.) — Parties in a 

submission are liablo for the expense of 
employing an accountant to whom the 
arbiter has remitted books, etc., to draw 
out a state of accounts. — M’Lkod v. 
Bisset (1825), 4 Sh. (Ct. of Sese.)330. — 
SCOT. 


g. Remuneration of arlritrator .J 

— When a special jury case is referred at. 
Nisi Prius , & the consent contains no 
provision for the costs of the special jury* 
no allowance can be made, in the taxa- 
tion of costs, for the remuneration to the 
arbitrator. — Labertouchk v. Murray 
(1830), 2 Hud. & B. 541. — IR. 

h. Travelling expenses.) — Items 

in respect of the loss of time in travel- 
ling 8c travelling expenses of an arbi- 
trator may be disallowed on taxation of 
costs of an arbn.— Re Hilly ard & Royal 
Insurance Co. (1887), 12 P. R. 285. — 
CAN. 


i. Costs of cause referred when 

reference abortive .) — Where a cause went 
off at Nisi Prius upon a reference, & the 
arbitrators never: made any award, in 
consequence of pltf.'s default, 8c the 
cause having gone down to trial a seoond 
time, pltf. had a verdict: — Held: pltf. 
not entitled to the costs incurred in 
bringing down the record to trial at the 
first assizes. — Cuban v. Crean (1823), 
2 Fox 8c S. Ir. 10.— IR. 

J. -.} — If a cause at Nisi 
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2896 * -•] — Although there is no inflexible 

rule to restrain the master from allowing more than 
one counsel on a reference, such allowance is not to 
be encouraged ; & where the master has disallowed 
a second counsel, the ct. will not interfere. — H aw- 
kins v. Rigby (1860), 8 0. B. N. 8. 271 ; 29 L. J. 
O. P. 228 ; 2 L. T. 243 ; 6 Jur. N. 8. 1208 ; 141 
E. R. 1109. 

Annotations: — Consd. & Expld. Sinclair v. G. E. Ry. Co. 
(1870), L. R. 5 C. P. 135. Having been a party to the deci- 
sion in Hawkins v. Rigby , I may be allowed to say that I 
think that case ought not to bo understood as allowing tho 
master no discretion iu this matter (Bylks, J.). Mentd. 
Nolan v. Copeman (1873), 42 L. J. Q. B. 44. 

2397. -.] — The master, on the taxation of 
the costs of a reference which involved a large sum 
of money & a long & complicated inquiry, allowed 
the fees of one only of two counsel retained by 
pltf., assuming that there was an inflexible rule 
that only one counsel should be allowed : — Held : 
the master should review his taxation in order that 
he might have an opportunity of exercising his 
discretion in the matter. — Sinclair v . Great 
Eastern Ry. Co. (1870), L. R. 5 C. P. 135 ; 39 
L. J. C. P. 165 ; 21 L. T. 752 ; 18 W. R. 491. 

Annotation : — Retd. Benton v. Lever (1885), 1 T. L. R. 499. 

2398. .] — Where a master on the taxa- 

tion of the costs of a reference involving a large 
sum of money, but no complicated questions of law 
or fact, allowed the fees of one only of two counsel 
retained by pltls., the ct. refused to order a review 
of the taxation, on the ground that the master had 
been right in taking into consideration the undue 
length to which the reference had been carried, & 
had properly used liis discretion in allowing the 
fees of one counsel only. — Benton v . Lever & Co. 
(1885), 1 T. L. R. 499. 

2399. .] — There is no universal rule 

that in an arbn. the fees of one counsel only can be 
allowed. — Orient Steam Navigation Co. v. 
Ocean Marine Insurance Co. (1887), 35 W. R. 
771 ; 3 T. L. R. 778. 

2400. .] — In proceedings before an 

arbitrator, as a general rule, the fees of only one 
counsel will be allowed. If the fees of counsel on 
one side are increased to make them equal to fees 
paid to counsel on the other side, such increase will 
not be allowed on taxation. — Drew r. Josolyne 
(1888), 4 T. L. R. 717. 

2401. Witnesses — Different actions, same 

reference, same witnesses.] — Where, in tiiree actions 
brought by same pltf. against same deft., & re- 
ferred to arbn., the costs of the reference were 
awarded to be equally borne by the parties, & the 
master, on taxation, allowed deft., as costs of 
reference, two distinct sums, for the attendance, 
loss of time, & travelling expenses of the game 
witnesses, in two different actions, a rule nisi 
for reviewing the taxation was discharged without 
costs, it not being alleged that the two former sums 
were allowed for attendance, etc., in one day, & 
no objection having been made at the taxation. — 
Utting v . Evans (1824), M’Cle. 12 ; 148 E. R. 6. 

2402. After examination & cross- 

examination.] — Semble : a party is not entitled to 
costs for the attendance oi a witness in an arbn. 
after he has been examined & cross-examined, pro- 
vided he is not recalled & was easily accessible if 
it had been desired to recall him. — Way v. Hennett 
(1853), 22 L. T. O. 8. 121 ; 2 O. L. R. 709. 

2403. Rejected witnesses.] — On taxa- 

Prius has bean referred to arbn., & in 
consequence of any default the proceed- 
ings on the arbn. are nugatory, the party 
ultimately successful cannot recover the 
costs of the abortive proceedings, unless 
such have been expressly provided for by 
the deed of submission. — O 'D riscoll v. 


tion of costs, it is a general rule to disallow the 
expenses of a witness rejected by an arbitrator, as 
between party & party. 

A case on being called on for trial was referred, A 
a witness, who attended at the place of trial & after- 
wards before the arbitrator on the referenoe, was 
rejected by the arbitrator : — Held : the master 
had rightly disallowed his expenses, as between 
party & party. — G alloway v. Keyworth (Hey- 
worth) (1854), 15 0. B. 228 ; 23 L. J. O. P. 218 ; 
23 L. T. O. 8. 129 ; 2 0. L. R. 860 ; 139 E. R. 408. 

Annotation : — Refd. Bchren v. Bremer (1854), 3 O. L. R. 40 

2404. Travelling expenses of.] — Held : 

a sum ought not to be allowed to witnesses on a 
reference for travelling expenses, unless it had been 
paid to them, & not if it was shown before the 
master that their actual expenses were less. — 
Ratcliffe v . Hall (1835), 5 Tyr. 770. 

2405. Non-arrival till after cause re- 

ferred.] — If a witness doos not arrive at an assize 
town until after the cause, for which he has been 
subpoenaed, has been referred to arbn., his expenses 
will not be allowed as “ costs in the cause.” — Fryer 
v. Sturt (1855), 16 C. B. 218 ; 24 L. J. C. P. 154 ; 
25 L. T. O. 8. 100 ; 139 E. R. 740. 

2406. Expert witness — Surveyor — Basis of 

fee.] — Surveyors examined as expert witnesses 
should be paid according to the work actually done 
by them, & not by a percentage on the amount 
in dispute. — Drew v . Josolyne (1888), 4 T. L. R. 
717. 

2407. Order to pay half costs — Solicitor’s 

travelling expenses.] — Three actions by same pltf. 
were referred, the costs of the reference to bo in 
the discretion of the arbitrator. The arbitrator 
awarded that each party should pay half the costs 
of the reference. One attorney attended for all 
defts., & the master allowed him one- third of his 
travelling expenses : — Held : the taxation was 
wrong, & the master should have calculated tho 
costs on botli sides, & then have divided them. — 
Day v . Norris (1841), 11 L. J. Ex. 62. 

2408. Shorthand writer.] — The successful 

party on an arbn., which lasted several days, having 
only one counsel, employed a shorthand writer to 
take notes : — Held : the /master was right in not 
allowing any part of tho expense. — Croomes v. 
Gore, Croomes v. Easton (1856), 1 H. & N. 14 ; 

4 W. R. 462 ; 156 E. R. 1098. 

A involutions : — Folld. Wells v. Mitcham & Wimbledon Dis- 
trict Gas Light Co. (1878), 4 Ex. 1). I ; Re Autothroptic 
Steam Boiler Co. & Townsend, Hook (1888), 59 L. T. 933. 
Reid. Sinclair v. G. E. Ry. Co. (1870), L. R. 5 C. P. 135. 

2409. Preliminary examination of books by 

accountant Attendance of party’s solicitor.] 

Where an arbitrator, pursuant to a power reserved 
to him by the order of reference, directed an inspec- 
tion of deft.’s books by an accountant, & the 
master, on taxation of pltf.’s costs, disallowed the 
attendance of pltf.’s attorney on those occasions, 
the ct. made a rule for a review, the arbitrator re- 
porting that the general expenses of the reference 
were thereby much diminished. — Hawkins v, 
Rigby (1860), 8 0. B. N. 8. 271 ; 29 L. J. C. P. 
228 ; 2 L. T. 243 ; 6 Jur. N. 8. 1208 ; 141 E. R. 
1169. 

Annotations : — Expld. Sinclair v. G. E. Ry. Co. (1870), L. R, 

5 C. P. 135 ; Nolan v. Copeman (1873), 42 L. J. Q. B. 44. 


2410. .] — An action involving long 

accounts between pltf. & deft, was referred ; & it 


Macartney (1845), 9 I. L. R. 570. — 

IR. 

k. Of ultra vires inquiry 

brought by party against whom costs 
awarded .) — Where, in the course of an 
arbn. between A. & B., A. brought for- 
ward a point outside the submission 


which the arbitrator decided against him, 
& awarded the whole of the expenses to 
B. : — Held : the award of these ex- 

S enses could not be objected to by A., as 
e had been the cause of the point being 
discussed in the arbn. — Fekrier v. 
Alison (1843), 15 Sc. Jur. 227. — SOOT. 


J. — VOL. II. 
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Sect . 20. — Coats: Subjects. 6 dfc 7.] 

was ordered that pltf., by an accountant to be named 
by the arbitrator, should have inspection of, & 
take extracts from, deft.’s books. An accountant 
was named, & he was engaged many days over 
the books, & afterwards gave evidence before the 
arbitrator. The award was made in pltf.’s favour, 
with the costs of the action, reference, & award : — 
Held : pltf. was not entitled to the costs of the 
preliminary examination of the books by the 
accountant. — N olan v . Copeman (1873), L. R. 
8 Q. B. 84 ; 42 L. J. Q. B. 44 ; 27 L. T. 789 ; 21 
W. R. 263. 

2411. -r — - Copies of shorthand- writers’ notes.} — 

Where an action is referred, the cost of brief copies 
of the transcript of shorthand- writers ’ notes of 
each day’s proceedings in the reference, made for 
the use of counsel, will not, in the absence of any 
order &> of agreement between the parties, be 
allowed on taxation. — Wells v . Mitcham & 
Wimbledon District Gas Light Co. (1878), 4 
Ex. D. 1 ; 48 L. J. Q. B. 75 ; 39 L. T. 667 ; 27 
W. R. 112. 

Annotation : — Foild. Re Autolbreptlo Steam Boiler Co. Sc 

Townsend, Hook (1888), 59 L. T. 632. 

2412. Legal assessor, copies of evidence, 

costs of inspection & production of documents, etc.}— 

A master, on taxation, disallowed more than half 
the fees paid by the successful party to an arbn., on 
taking up the award, & the whole of the fees charged 
by the arbitrator for a legal assessor, to whose 
appointment the parties had neither consented nor 
objected, & a charge made for copies of evidence 
which could not have been taken by counsel, he 
being alone in the case, & one for copies of original 
documents put in bv the unsuccessful party, &, 
further, the cost of affidavit of increase. The 
master had, however, allowed to the successful 
party the costs of inspection & production of docu- 
ments : — Held : these matters were all in the dis- 
cretion of the master, & the ct. ought not to order 
him to review his t axation as to any one of them, 
even thougli it were shown that as to the lay 
arbitrator’s fees he had failed to take any steps to 
ascertain what would have been a fair charge for 
him to have made for his services. — He Westwood, 
Baillie & Co. & Cape op Good Hope Govern- 
ment (1886), 2 T. L. R. 667. 


Power of arbitrator to make use of assistance in 
making his award, see Nos. 874 — 878, ante . 

2413. Form of allooaiur.] — Where an arbitrator 
directs that one-third of the costs of the reference 
shall be borne by pltf., & the other two- thirds by 
deft., the allocatur should direct deft, to pay pltr. 
two- thirds of the costs incurred by pltf., less one- 
third of the costs which have been incurred by deft. 
— Walton v. Ingram (1841), 10 L. J. 0. P. 188 ; 
5 Jur. 402. 

2414. Review of taxation.] — A cause was referred 
to arbn., the submission to bo made a rule of the 
King’s Bench. The arbitrator awarded costs to 
be taxed by the master of the Ct. of Exch. By 
collusion between the two attorneys, the costs were 
taxed at an immoderate sum : — Held : (1) the Ct. 
of Exch. could not order the taxation to be re- 
viewed, as the reference to the master was not 
made by the ct., & he did not act in it as the officer 
of the ct., who had no jurisdiction over him ; (2) if 
it were a ground for setting aside the award, that 
was for the consideration of the Ct. of King’s 
Bench. — Chapman v. Lansdown (1794), 1 Anst. 
273 ; 145 E. R. 870. 

2415. .] — The ct. will not require the master 

to review his taxation unless they see clearly that 
he lias come to a wrong conclusion in that which 
he has done. 

A cause was referred to the decision of an arbi- 
trator, the costs of the cause to abide the event of 
the award, but it was doubtful on the face of the 
award whether the arbitrator intended to find for 
pltf. generally, including the issues joined on a 
special count, or on the general count only. The 
master, having heard a statement of the facts & 
evidence submitted to the arbitrator, came to the 
conclusion that the arbitrator intended to find 
generally for pltf., & taxed the costs accordingly. 
The ct. refused to send back the case for a review of 
the taxation. — Rennie v. Mills (1839), 5 Bing. 
N. C. 249 ; 7 Dowl. 295 ; 1 Am. 534 ; 7 Scott, 276 ; 

8 L. .T. C. P. 148 ; 132 E. R. 1101. 

Annotation : — Distd. Gisborne v. Hart (1839), 8 L. .T. Ex. 197. 


Sub-sect. 7. — Recovery op Costs. 

2416. By action — Before amount ascertained.] — 

In an arbn. under Public Health Act, 1848 (c. 63), 


2413 i. Form of allocatur .] — Ati allo- 
catur : — Held: not objectionable as 
improperly embracing a moiety of the 
costa of reference. — H eathers v. W a hu- 
man (1847), 4 U. C. R. 173.— CAN. 

2414 i. Review of taxation.] — A cause 
having been referred, it was agreed that 
the arbitrators should award costs In 
favour of whom tho award should be 
made, if they Baw fit. Tho arbitrators 
awarded £50 to pltfs., together with 
their costs, when ascertained between 
party & party, by the proper officer. 
The officer having refused to allow pltfs. 
tho costs of tho reference, ho was di- 
rected, upon motion, to allow those costs. 
— Fishkh v. Graham (1825), Sm. Sc Bat. 
229.— IR. 

2414 ii. .] — A cause having been 

referred, it was agreed that the costs in 
the cause, with the costs of the deed of 
submission Sc subsequent proceedings, 
Hliould abide the event of the award, Sc 
if no award should bo made, that all the 
costs aforesaid should be allowed to tho 
party who should ultimately obtain 
judgment or a verdict. Pltf. entered a 
rule for liberty to discontinue upon pay- 
ment of costs. The officer refused, upon 
the taxation of the costs, to allow defts. 
the costs of the reference, there having 
beon no judgment or verdict. Upon 
motion that the taxing officer should tax 
to defts. the costs of the reference Sc pro- 
ceedings in the cause, the ct. ordered 


that tho taxing officer should tax 
the costs as between party & party, 
but the decision of tho officer having 
been in favour of pltf., no costs of tho 
motion were given. — Tjsdali, v. Taaffk 
(1825), Sm. & Bat. 200.— IR. 

2414 HI. ,] — A rofercnco to arbn. 

made after action provided “ that tho 
costs of the action, Sc of tho reference, & 
of the award so to bo made in pursuance 
thereof, & all other costs Sc charges 
properly incidental thereto, should fol- 
low Sc lie added to the sum awarded 
when taxed.” Each party had paid his 
own arbitrator Sc half tho umpire’s foe, 
Sc tho taxing master had refuBod to allow 
these fees to tho party in whose favour 
the sum was awarded : — field : these 
items were not chargeable against tho 
defeated party, there being no express 
agreement as to them. — Deane v. Great 
Southern Sc Western Ry. Co. (1851), 
3 Ir. Jur. 392.— IR. 

2414 iv. ,3 — An order of reforonce 

made at Nisi Prius providod that the 
costs of tho arbn. should be taxed by tho 
clerk as costs in the cause : — Held : tho 
ct. had no power to review the clerk’s 
allowance of tho costs of the arbitrator. 
— Snowball r. Muikhkao (1883), 22 
N. B. R. 561.— CAN. 

2414 v. . 1 — J udgmen t was entered 

for deft, in the county ct., with the 
general costs in tho cause, on an award 
made in his favour by arbitrators. Pltf. 


was allowed the costs of certain issues 
found in his favour. Tho judge allowed 
an appeal on the two points, (1) as 
to whether pltf. should have boon 
allowed costs. Sc (2) whether tho amount 
allowed was excessive : — Held : what 
& how much the judgo should allow 
was entirely a matter of discretion, Sc 
appeal dismissed. — Bonnettu. Chksley 
(1886), 7 R. Sc G. 184 ; 7 C. L. T. 249. 
—CAN. 

2414 vi. .] — Tho amount to be al- 

lowed per diem to arbitrators Sc counsel 
is a matter peculiarly within the pro- 
vince of the taxing officer. Sc his decision 
Hliould not bo interfered with. — Re 
Hillyard & Royal Insurance Co. 
(1887), 12 P. R. 285.— CAN. 

2414 vii. .] — National Gas En- 

gine Co. v. Dolphin’s Barn Brick Co. 
(1910), 44 I. L. T. 248.— IR. 


PART IV. SECT. 20, SUB-SECT. 7, 

1. Attachment.] — The costs of tho 
cause were to abide the ovont, but no 
authority was given to direct a verdict, 
& the award was silent as to costs : — 
Held : attachment waB tho remedy for 
their recovery. — Shipman v. Shipman 
(1859), 2 P. R. 393 — CAN. 

2416 i. By action .] — Under 16 Viot. 
c. 99, s. 5, if a greater sum be awarded 
for land taken by Great Western Ry. 
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the umpire awarded that the costs of the reference 
should D6 paid by the Local Board of Health 
Held: — pltf. was entitled to maintain an action 
for the costs before they had been taxed. — Holds- 
worth v . Wilson (late Barsham) (1863), 4 B. & 
S. 1 ; 32 L. J. Q. B. 289 ; 8 L. T. 434 ; 10 Jur. 
N. S. 171 ; 11 W. R. 733 ; 122 E. R. 360 ; sub 
nom . Wilson (late Barsham) v. Holdsworth, 
2 New Rep. 190. 

Annotations : — Consd. Sharpe v. Mot. Diat. Ry. Oo. (1879), 
4 Q. B. D. 645, C. A. Apprvd. Met. Diat. Ry*. Oo. v. Sharpe 
(1880), 5 App. Gas. 425, H. L. Refd. Chesterfield Corim. Sc 
Brampton L. B. (1886), 50 J. P. 824 ; WeBt Ham Grans. v. 
St. Matthew, Bethnal Green, [1896] A. C. 477, H. L. ; 
Simpson v. 1. R. Comrs., [1914] 2 K. B. 842. Mentd. Re 
Pulieu Sc Liverpool Corpu. (1882), 51 L. J. Q. B. 285. 

2417. -.] — A declaration on an award 
alleged a direction' that the costs of the action, 
reference, & award should be paid by deft. Breach, 
non-payment. Plea, that they were not before 
action ascertained or taxed : — Held : the plea was 
bad. — Lewis v. Rossiter (1875), 44 L. J. Ex. 136 ; 
33 L. T. 260 ; 23 W. R. 832. 

Annotations : — Refd. Met. Dist. Ry. Oo. v. Sharpe (1880), 5 
App. Caa. 425, H. L. Mentd. Selby v. Whitbread, [1917] 
1 K. B. 730. 

2418. -.] — A special Act, which incorpo- 
rated Lands Clauses (Consolidation) Act, 1845 (c. 38), 
“ except where expressly varied ” by the special 
Act, varied the mode of appointment of the arbi- 
trators, & contained no directions as to costs. In a 
case in which an arbitrator undor the special Act 
awarded compensation to deft., but said nothing 
about costs : — Held : taxation was not a condition 
precedent to the right to maintain an action for 
costs, & such an action could be maintained, 
although the costs had not been taxed. — Metro- 
politan District Ry. Co. ?;. Sharpe (1880), 5 
App. Cas. 425 ; 50 L. J. Q. B. 14 ; 43 L. T. 130 ; 
44 J. P. 716 ; 28 W. K. 617, H. L. 

Annotations : — Consd. G. W. Ry. Co. v. Swindon & Choi ton* 
ham Extension Ry. Co. (1882), 22 Oh. 1). 677, C. A. Distd. 
Capoll v. G. W. Ry. Co. (1883), 11 Q. B. D. 345, C. A. 
Consd. West* Ham Grdna. v. St. Matt-Mow, Bethnal Oroon, 
[18961 A. C. 477, H. L. Refd. Shrewsbury v. Wirral 
Railways Com., [18951 2 Gh. 812, C. A. ; Fletcher v. 
Birkenhead Corpn., [1906J 1 K. B. 605. 

2419. On motion — Where ambiguity on face.] — An 

award will not be enforced on motion, if there be 
an ambiguity on the face of it as to the precise 
amount of costs to be paid. 

An award can bo enforced by a rule only where 
it is distinct & precise. I carmot grant one in this 
case, as the arbitrator has not stated for certain 
what sum is to be paid for costs. He ought to have 
said tlie total costs are so much, & the proportion 
to be paid by pltf., viz., two- thirds, so much. Pltf., 
in these circumstances, cannot avail himself of this 
summary remedy, but must be left to his action 
(Erle, J.) — Spooner v . Payne (1847), 11 Jur. 
242. 

2420. Signing judgment for costs.] — An order of 
reference directed that the party, in whose favour 
the award should be made, should bo at liberty to 
sign final judgment “for the amount payable 
thereunder,” «fc tax his costs, etc. : — Held : the 
award being in favour of deft., ho might sign judg- 
ment for his costs. — M aggs v . Yoston (Yauston 


Yorston) (1838), 6 Dowl. 481 ; 1 Will. WoU. & H. 
185 ; 2 Jur. 744. 

See , also, coses in Sect. 19, Sub-sect. 3, ante. 

2421. Not until expiration of time for setting 

aside.] — A cause & all matters in difference between 
the parties were referred by an order of Nisi Prius 9 
by which a verdict was taken for pltf., subject to 
an award, the costs of the cause to abide the event, 
& the costs of the reference & award to be in the 
discretion of the arbitrator. The arbitrator by his 
award ordered that the verdict entered for pltf. 
should stand, & directed that deft, should pay to 
pltf. the costs of the reference & award : — Held : 
pltf. was not entitled to have an allocatur for the 
costs, or to sign judgment, until the expiration of 
the proper time for moving to set aside the award. 
—Jones v . Ives (1850), 10 O. B. 429 ; 1 L. M. & P. 
689 ; 20 L. J. O. P. 69 ; 16 L. T. O. S. 151 ; 15 Jur. 
107 ; 138 E. R. 172. 

Annotations : — Distd. Haro v. Fleay (1851), 11 G. B. 472. 

Refd. Iloathcote v. Win# (1855), 11 Exch. 355 ; O’Toole v. 

Pott (1857), 7 E. & B. 102. 

2422. Not before final award.] — A cause & 

all matters in difference between pltf. & defts. were, 
by an order of Nisi Prius & a subsequent rule of 
ct., referred to an arbitrator, the costs of the cause 
to abide the event, & those of the reference & award 
to be in the discretion of the arbitrator, who was 
to be at liberty to make two several awards at 
different times, by the first of which he was to raise 
questions of law for the opinion of the ct. ; <fc it 
was by the rule of ct. ordered “ that neither party 
should enforce payment of anything which might 
bo found due by the arbitrator, under the first 
award, until the arbitrator should have made his 
final award.” Tho arbitrator stated a case for the 
opinion of the ct., &, in tho result, pltf. became 
entitled to £2,272 2«. damages. Defts. afterwards 
obtained an Act of Parliament for regulating their 
affairs, & under that Act pltf. received an allot- 
ment of shares in lieu of tho damages so awarded 
to him. It having become unnecessary & im- 
practicable to proceed further with the reference, 
no second award was ever made. Pltf., however, 
signed judgment, & issued au execution against 
defts. thereon for the costs of tho action : — 
Held: in the absence of a final award, pltf. was by 
the rule of ct. precluded from enforcing his remedy 
for such costs, <fe the judgmeut must bo set aside 
with costs. — Wood v . Copper Miners in England 
Co. (1854), 15 0. B. 464; 24 L. J. C. P. 34; 24 L. T. 
O. S. 75 ; 3 0. L. R. 43 ; 139 E. R. 506. 

2423. Execution— Stay as to debt — Execution for 
costs.] — By rule of ct. a causo all matters in 
difference were referred to an arbitrator, & the 
costs of the cause were to abide the event*. The 
arbitrator directed the verdict to be entered for 
pltfs., but that they should not take out execution 
for the debt until they had paid a larger sum due to 
deft . : — Held : pltfs.’ attorney might still take out 
execution for the costs. — Hioiigate Ar chway Co. 
v . Nash (1819), 2 B. & Aid. 597 ; 1 Chit. 325 ; 100 
E. R. 484. 

Annotations : — Refd. Doriian v. Brett (1834), 2 Ad. Sc El. 

344 ; Cooper v. Pegg,(1855), 3 W. R. 456. 

2424. Where each party to pay proportion — One 
paying whole.] — If an arbitrator award that each 


Oo. than that tendered by them, “ tho 
oo. shall pay all costs & chaws attend- 
ing such arbn.,” but no provision la 
made for their recovery : — ISemlblc : the 
only remedy is by an action of dobt on 
the slat . — lie Foster Sc Great Wes- 
tern Ry. Co. (1872). 32 U. C. R. 503.— 
CAN, 

m. Not by indorsement on writ of 
summons — Costs untaxed .] — Costs of an 
arbn. incurred by a party thereto, if 
untaxed, do not form a liquidated 
amount. Sc cannot be tho subject of a 


special indorsement upon a writ of 
summons. J udgment for default of 
appearance upon a specially indorsed 
writ in an action upon au award (of 
which notloo had not been given to 
deft.) allowed to stand to the extent of 
the amount awarded Sc the amount paid 
as fees to the arbitrators, without pre- 
judice to any motion by deft, against the 
award. Rule 575 applied. — H uyck v. 
Wilson (1898), 18 P. R. 44.— CAN. 

2424 1. Where each party to pay propor- 
tion — One paying wtiole.} — A landlord Sc 


tenaut agreed to refer the adjustment of 
the terms of a lease ; the clork to the 
reference refused to give up the decree 
until an account was paid, which in- 
cluded a reasonable remuneration to the 
referees Sc himself, & one of the parties 
paid it : — Held ; the party paying was 
entitled to relief, to the extent of one 
half thereof, against the other party. — 
Jolly v. Young (1834), 13 Sh. (Ot. of 
Sobs. ) 188. — SCOT. 

i 2424 ii. .] — At the close of a 

reference one of the parties paid a fee 

R R 2 
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Sect . 20. — Costs : Sub-sects . 7 & 8. Pari F. Sect. 1 : 

Sub-sect . L] 

party shall pay a moiety of the costs of the arbn. & 
of making the submission a rule of ct., Sc one party, 
in order to get the award out of the hands of the 
arbitrator, pay the whole, he may have an attach- 
ment against the other party if he refuse to pay his 
moiety. — Hicks v. Richardson (1797), 1 Bos. & P. 
93 ; 120 E. R. 790. 

Annotations: — Distd. Burro ughcn v. Clarke (1831), 1 Dowl. 

48. Apld. Dees v. Great North of England By. Co. (1846), 

7 L. T. O. S. 40C. Refd. Stokes v. Lewis (1804), 2 Smith, 

K. B. 12 ; Bates v. Townley (1848), 2 Excb. 162. 

2425. — Where an arbitrator awarded 
a sum, together with costs of the award, to be paid, 
not exceeding a certain sum, between the parties, 
the party to whom the money was awarded was 
allowed, upon taking out the award & paying the 
whole costs, to have an attachment against deft, 
for the sum aw r arded Sc his share of the costs. — 
Stokes v . Lewis (1804), 2 Smith, K. B. 12. 

2426. No provision In award. ] — Where it 

is part of a submission to arbn. that each party 
shall pay half the costs of the arbn. Sc award, & 
one of the parties has paid the whole costs, he may 
recover the share payable by the other party from 
him, & it is immaterial that there is no provision 
allowing for the payment of the whole of the costs 
by one of the parties in the first instance. — Re 
Powell Sc Gwyer (1840), Woll. 23. 

2427. Amount not recoverable as 

money paid.] — Arbitrators awarded that the costs 
of the reference & award, including compensation 
to the arbitrators, should be borne, as to one moiety 
thereof by pltf., & as to the other moiety by defts. 
Pltf. took up .the award, Sc paid the whole costs of 
it : — Held : he could not recover a moiety of the 
costs as money paid for the use of defts. — H ates v. 
Townley (1848), 2 Exch. 152 ; 19 L. J. Ex. 399 ; 
10 L. T. O. S. 376 ; 12 Jur. 606 ; 154 E. R. 444. 

Annotations : — Refd. lie Coombs (1850), 4 Kxch. 839 ; 

Crampton & Holt v. Ridley (1887), 20 Q. B. D. 48. 

2428. Amount recoverable.] — Where 
two parties employ an arbitrator, & one pays the 
arbitrator’s fees to enable him to take up the 
award (there being no event of the award to entitle 
either party to costs), the party so paying is 
entitled to recover from the other a moiety of the 
sum paid as money paid to his use. — Marsack v. 
Webber (1800), 6 H. & N. 1 ; 4 L. T. 553 ; 158 
E. R. 1. 

Annotation : — Refd. Kennedy r. Broun (1803), 13 C. B. N. S. 

677. 


Sub-sect. 8. — Set-off of Costs. 

See , generally , Practice & Procedure ; Set-off 
Sc Counterclaim ; Solicitors. 

2429. Power to direct set-off.] — An arbitrator 
under a rule of reference, which directs that the 
costs of the cause shall abide the event* has no 


power to direct those costs to be set off against 
the costs in a prior cause, although all matters 
in difference are referred. — Unsted v. Kidd (1819), 
1 Chit. 520. 

2480. Cross claims — Action Sc other matters — 
Debt against costs — Solicitor’s lien.] — An action, Sc 
all matters in difference between the parties, were 
referred to arbn. The arbitrator awarded that pltf. 
had no cause of action in the suit, & directed him 
to pay to deft, the costs of the action. He further 
awarded that deft, should pay pltf. a certain sum 
in respect of a claim unconnected with the action. 
On an application to set off the sum awarded to 
pltf. agamst deft.’s costs of the action : — Held : 
this could only be done subject to the lien of deft.’s 
attorney for his costs. — C adle v. Smart (1830), 
Tyr. & Gr. 475. 

2431. .] — On a reference to 

arbn. of an action of ejectment & all matters in 
difference between the parties, the arbitrator 
directed that a sum of £50 should be paid by the 
lessor of pltf. to defts. by way of compensation for 
certain buildings erected by them, & that a verdict 
should be entered for the former. On motion, the 
ct. directed the sum awarded to defts. to be set 
off against the costs of the lessor of pltf., saving the 
lien of their attorney. — D oe d. Swinton v. Sin- 
clair (1830), 5 Dowl. 20 ; 2 Hodg. Ill ; 3 Scott, 
42 ; 5 L. J. C. P. 184. 

2432. .] — A cause Sc all 

matters in difference between A. Sc B. were referred 
to an arbitrator, who was to have power to direct the 
verdict to be entered for A. or for B., the costs of the 
suit to abide the event of the award, Sc the costs of 
the reference & award to be in the discretion of the 
arbitrator. The arbitrator, by his award, directed 
a verdict to be entered for B., & awarded that 
£303 15s. was due from B. to A. in respect of the 
matters in difference, which sum he ordered to be 
paid by B. to A. on a given day : — Held : B. was 
entitled to deduct from the sum so awarded to he 
paid by him the amount of his taxed costs of the 
cause, without regard to the lien of A.’s attorney 
for his costs of the cause Sc of the reference. — 
Dunn v . West (1850), 10 C. B. 420 ; 1L.M.& 
P. 608 ; 20 L. J. C. P. 1 ; 16 L. T. O. S. 150 ; 15 
Jur. 88 ; 138 E. R. 168. 

Annotations : — Distd. Little v. Philpotts (1862), 2 B. & S. 

383. Mentd. Scott v. Do Richebourgli (1851), 15 Jur. 882. 

2433. Separate actions — Solicitor’s lien.]-— A cause 
& another cause between the same parties then 

ending in a county ct., & all matters m difference 
etween the parties to those causes, were by con- 
sent referred to a barrister, the costs of the causes 
respectively, Sc of the rule, to abide the event, Sc 
the costs of the reference & the award to be in the 
discretion of the arbitrator, the attorney for pltf. 
in both actions being the same. The arbitrator 
decided the first cause in favour of deft. Sc the cause 
in the county ct. in favour of pltf., with damages 
£45 10s. 6 d. y Sc gave pltf. the costs of the reference, 
Sc divided the costs of his award : — Held : the 
costs of the first cause, Sc of tho rule, could not be 
set off against the money & costs payable to pltf. 
in the other cause, to the prejudice of the lien of 


to the arbiter, which was reasonable in 
amount, & was said to have been paid in 
circumstances which implied acquies- 
cence by the other party in the pay- 
ment ; — Held : the first party was 
entitled to relief, to the extent of one 
half of the fee, from the second. — 
Edinburgh Oil, Gas, Light Co. v. 
Baillie (Sir William), Etc., Clynes, 
Trustees h 835), 13 Sh. (Ct. of Sees.) 

1.— -SCOT. 

2424 iii. .] — Circumstances 

in which it was held that one of the 
parties, who had paid a fee of thirty 


guineas to a professional arbitrator, was 
entitled to recover half thereof from the 
other party. — Henderson v. Paul 



2424 iv. .] — Where it was 

determined that neither party was 
entitled to the costs of an arbn., but 
the co., in order to take up the award, 
paid the whole of the arbitrators' fees : — 
Held : a summary order could not be 
made to recoup the co. for one-half the 
fees out of the moneyB payable to the 
landowner, Sc such order must be refused 


without prejudice to an action for the 
same purpose. — He Philbrick & On- 
tario & Quebec Ry. Co. (1886), 11 
P. R. 373.— CAN. 

2424 v. — Award subsequently 

set aside.] — One of the parties to a sub- 
mission, who has paid the costs of the 
award which is afterwards set aside, can 
recover the half of what he has paid from 
the other party to the submission. — 
Lyders v. Residential College 
Committee (1910), 30 N. Z. L. R, 72. — 
N.Z. 



Part V. — References 

pltf.’e attorney, as they were not 44 interlocutory 
costs in the same suit, awarded to the adverse 
party,” within Reg. Gen. Hil., 2 Will. 4, r. 93. — 
Little v. Philpotts (1882), 2 B. & S. 383 ; 31 
L. J. Q. B. 125 ; 8 Jur. N. S. 1175 ; 121 E. R. 
1116. 

2434. Debt against costs — Solicitor’s lien.] — Under 
an award in an action, pltf. was ordered to pay a 
sum of money to deft., Sc deft, was ordered k> pay 
pltf. certain costs which were to be taxed : — Held : 
deft, could set off the debt against the taxed costs, 

Sc the right of set-off was paramount to the ordinary 
lien of pltf.’s solr. for the same costs. — Pringle v. 
Gloag (1879), 10 Ch. D. 676 ; 48 L. J. Oh. 380 ; 40 
L. T. 512 ; 27 W. R. 574. 

Annotations : — Distd. Re Harrald, Wilde v. Walford (1883), 
52 L. J. Ch. 435. Reid. Edwards v. Hope (1885), 14 


by Order of Court. 618 

Q. B. D. 022. Mentd. Puddephatt v. Leith, [19161 2 Oh. 

168. 

2435. Debt not due.] — An arbitrator, to 
whom all matters in difference between pltf. Sc 
defts. were referred, directed a verdict to be 
entered for pltf. in an action of trespass brought 
by him against defts., with 40s. damages, Sc found 
that £101 was due from the former to the latter, 
for goods sold, which sum he directed pltf. to pay 
defts. within two months next after the date of 
the award, & pltf.’s costs of his action were taxed 
at £102 : — Held : defts. could not set off the sum 
directed to be paid to them by pltf. against such 
taxed costs, the time allowed for the payment of 
such sum not having expired when the application 
was made. — Young v. Gye (1825), 10 Moore, 0. P. 
198 ; 3 L. J. O. S. C. P. 108. 


Part V. — References by Order of Court 


Sect. 1 .— REFERENCES FOR INQUIRY AND 

REPORT. 

See Arbitration Act, 1889, s. 13. 

Sub-sect. 1. — In General. 

2436. Infringement of copyright.] — Where the 
question was whether certain works were an in- 
fringement of copyright, or a genuine abridgment : 
— Held : the ct. was not under an indispensable 
obligation to send all facts to a jury, but might 
refer the matter to competent persons for their 
opinion. — Gyles v. Wilcox (1740), 2 Atk. 141 ; 
Bam. Oh. 368 ; 20 E. R. 489. 

Annotation /—Mentd. Tonson v. Walker (1752), 3 Swan. 671 

(App.). 

2437. To ascertain effect of acts against which 
injunction sought.] — Where the evidence was con- 
flicting, on a motion for an injunction to restrain a 
railway co. from preventing pltf. navigating a 
canal with a steamboat, the ct. directed experi- 
ments to be made by a civil engineer to ascertain 
the effect of steam navigation on the canal. — 
Case v. Midland Ry. Co. (1859), 27 Beav. 247 ; 
28 L. J. Ch. 727 ; 33 L. T. O. S. 39 ; 5 Jur. N. S. 
1017 ; 54 E. It. 96. 

2438. Inquiry as to damages — Examination of 
witnesses necessary — Specific performance.] — In an 

action for specific performance, where, on an in- 
quiry as to damages, it was necessary to examine 
witnesses, the inquiry was referred to an official 
referee. — S tafford v . Coxon (1877), 25 W. R. 
788. 

2439. Any question arising in cause.] — Any ques- 
tion arising in a cause may be referred by the ct. 
or judge for inquiry or report to an official or 
special referee, whose duty it is not to determine any 
question in issue, whether of fact or of law, but to 
find the materials upon which the ct. is to act. — 
Badische Anilin und Soda Fabrik v. Levin- 
stein (1883), 24 Ch. D. 156 ; 52 L. J. Ch. 704 ; 48 


L. T. 822 : 31 W. R. 913 ; affd . on another point 
(1887), 12 App. Oas. 710, H. L. 

Annotations : — N.F. Cole v. Saqui & Lawrence (1888), 40 
Ch. I). 132, C. A. Mentd. Easterbrook v. G. \v. Ry. Co. 
(1885), 2 R. P. C. 201 ; Haslam Foundry & Engineering Co. 
v. Hall (1887), 4 T. L. R. 154 ; Siddell v. Vickers Sons (1887), 
4 T. L. It. 191 ; Edison & Swan United Electric Light Co. 
v. Holland (1889), 5 T. L. R. 294, C. A. ; Malan v. Young 
(1889), 6 T. L. It. 38 ; Vickers, Sons v. Siddell (1890)77 
It. 1*. C. 292 ; Lane-Fox v. Kensington & Knights bridge 
Electric Lighting Co., [1892] 3 Ch. 424, C. A. : Re Martin- 
dale, [1891 J 3 Ch. 193 ; Atkins & Applegarth v. Castner- 
KelJner Alkali Co. (1901), 18 R. P. C. 281 ; Scott v. Scott, 
[19131 A. C. 417, H. L. ; Osram Lamp Works v. Pope’s 
Electric Lamp Co. (1917), 34 R. P. C. 369. 

2440. Questions which must arise .] — Held : 

“ any question arising ” in Jud. Act, 1873 (c. 66), 
s. 56, meant any question which must necessarily 
arise.— W eed p. Ward (1889), 40 Ch. D. 555 ; 58 
L. J. Ch. 454 ; 60 L. T. 208 ; 37 W. R. 406, C. A. 

AnnoUition : — Reid. Hurlbatt v. Barnett (1893), 1 Q. B. 77, 
C. A. 

2441. On motion for judgment — Default in plead- 
ing.] — Upon motion for judgment under R. S. C., 
Ord. 27, r. 11, upon default in delivery of defence, 
the ct. may order interlocutory judgment to be 
entered, Sc may refer the whole claim to an official 
referee to ascertain & report to the ct. the amount 
due to pltf. — Charles v. Shepherd, [1892J 2 Q. B. 
622 ; 61 L. J. Q. B. 768 ; 67 L. T. 67 ; 8 T. L. R. 
651, C. A. 

2442. Under Judicature Act, 1873 (c. 66 ), s. 56.] — 

The ct. or a judge has no power under the above 
Act, ss. 56 & 57, to refer the whole action for trial 
to an official or special referee. Under s. 57 the ct. 
may, by consent, refer any question or issue of fact 
in an action to an official or special referee for trial, 
but their power of compulsory reference for trial 
under that sect, is confined. to questions or issues 
in an action requiring prolonged examination of 
documents or local investigation, or questions of 
account, Sc any other matters so involved with such 
issues as to be incapable of being tried separately. 


PART V. SECT. 1, SUB-SECT. 1. 

a. Jurisdiction of master in cham- 
bers.] — Held : the master in chambers 
Jhad no jurisdiction to order a reference 
under Ontario Jud. Act, s. 47.— Union 
Loan & Savings Co. v. Boomer (1885), 
10 P. R. 630.— CAN. 

b. What lands included in mortgage.] 
— Where a receiver was appointed on a 

S etltion of mtgee., one & a half year’s 
iterest being due, & the receiver waB 
limited by consent to certain lands 
charged with an annuity, a reference 
was directed to the master to inquire 
whether there were lands comprised in 


the mtgo. besides those in the consent 
order to which the receiver could be 
extended. — Fitzuerald v. Hamilton, 1 
Ir. L. Rec. 1st ser, 294. — IR. 

e. Administration of will for benefit 
of minors .] — Where freehold property 
was bequeathed to minors, 6c being 
building lots was quite unproductive 
from there being no leasing power given 
in the will, a reference was directed to 
inquire whether it would be for the 
benefit of the minors to apply for an 
Act of Parliament to authorise the exe- 
cution of leases. — Russell v. Russell, 
1 Ir. L. Rec. 1st ser. 471. — IR. 


d. Equivocal terms in will.] — If an 
expression used by testator, by reason of 
external circumstances, becomes equi- 
vocal, a reference may be directed to the 
master to inquire & report. — Warren 
v. Warren, 3 Ir. L. Rec. 1st ser. 85.— 
IR. 

e. Expenses of sale under chattel mort- 
gage.] — Where expenses of sale under 
a chattel rntge. were not justified by 
evidence, particularly the solr. ’s bill for 
costs & disbursements : — Held : the 
items were a subject for consideration by 
a referee. — F isher v. McPhee (1896), 28 
N. 8. L. R. 523.— CAN. 
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Sect. 1 . — References for inquiry & report: Sub - 

sects. 3 , 2, 3 & 4.] 

A referee under Jud. Acts, to whom the issues in 
an action are referred for trial, has no power to 
order judgment to be entered. His findings should 
be separate on each of the issues submitted to him, 
but senible : he may by consent of the parties 
find generally for pltf. or for deft. 

The old forms of orders of reference under 
C. L. P. Act, 1854, are inapplicable to references 
under Jud. Acts. 

Where a reference had been ordered to an official 
referee, & the order of reference was drawn up in 
the form known as the “ Long Order,” under 
0. L. P. Act, 1854, & the parties with knowledge of 
the terms of the order appeared before the referee, 
who gave his award : — Held : the referee must be 
taken to have sat as arbitrator by consent, & his 
award was binding on the parties, neither of whom 
could obtain a new trial. 

R. 8. C. have not enlarged, & could not enlarge, 
the powers of reference to official or special referees 
conferred by the stat. — Longman v. East, Ponti- 
fex v. Severn, Merlin v. Monico (1877), 3 C. P. D. 
142 ; 47 L. J. Q. B. 211 ; 38 L. T. 11 ; 26 W. R. 
183, C. A. 

.* — Consd. Goodwin v. Buddcn (1880), 42 L. T. 

636. Apld. Ward v. Pilley (1880), 6 Q. B. I). 427, O. A. ; 

Badische Aiillin und Soda Fabrik v. Levinstein (1883), 24 

Ch. I). 156. Expld. Darlington Wagon & Engineering Co. 

v. Harding (1890), 60 L. J. Q. B. 110, C. A. 

2443. Power of Court of Appeal to refer to expert 
for report.] — The Ct. of Appeal has jurisdiction 
without the consent of the parties to refer to an 
expert; to report to them on the matter. — A.-G. v. 
Birmingham, Tame & Rea Drainage Board, 
11012] A. C. 788 ; 82 L. J. Ch. 45 ; 107 L. T. 353 ; 
76 J. P. 481 ; 11 L. G. R. 194, H. L. 


Sub-sect. 2. — Form of Order. 

2444. Inquiry as to damages — To whom referred.} 

— Where in an action to restrain deft, from polluting 
a stream, & for damages, judgment was given for 
pltf. with costs, & an inquiry as to damages 
ordered, the costs of such inquiry were reserved in 
order that the ct. might exercise control over the 
manner in which the inquiry was conducted & 
prevent the costs of it being unduly increased by 
pltf. 

It is the usual practice to send such inquiry to 
the chief clerk & not to a referee. — Slack v. Mid- 
lanp Ry. Co. (1880), 16 Ch. D. 81 ; 50 L. J. Ch. 
196 ; 43 L. T. 434 ; 29 W. R. 302. 

Annotation : — Refd. Ewart v. Fryor (1902), 86 L. T. 676. 

2445. Order failing to state section under which 
made.]— An order for reference to a special referee 
ought to be drawn up so as to show on the face of 
it whether it was made under s. 56 or s. 57 of Jud. 
Act, 1873 (c. 66). — White v . Peto, [1886] W. N. 
165, C. A. 


Sub-sect. 3. — Proceedings before Referee. 

2446. Has jurisdiction to examine parties.] — A 

master, to whom a matter has been referred to 
report upon, has, since 14 & 15 Viet. c. 99, jurisdic- 
tion to examine vivd voce as a witness a party to 
the matter referred. — Re Kirby's Trust (1852), 
5 De G. & Sm. 228 ; 21 L. J. Ch. 464 ; 18 L. T. O. 8. 
315 ; 16 Jur. 758 ; 64 E. R. 1093. 

2447. Acts in quasi-judicial capacity — Should not 
be examined in action.}— A surveyor appointed by 
the parties, at the instance of the judge, to make a 
report, acts in a quasi- judicial capacity & ought not 


PART V. SECT. 1, SUB-SECT. 2. 

f. How entitled. 1 — A references to 
the master in the matter of a minor by 
which it is sought to affect the funds in 
a cause in ct. is irregular ; it should be 
entitled in the cause. — M ahhky v. 
MA88EY (1826), 2 Moll. 366.— IR. 

g. Inquiry as to amount to be 
dllouwd for maintenance.] — In a suit for 
maintenance out of the property of 
infants, the master is usually directed 
to inquire & state what would be a 

»roper sum to allow. — M ukphy v. 
jAMPMER (1866), 12 Ur. 241.— CAN. 

h. Reference as to fille. 1 — Where a 
purchaser under a decree for a sale 
applied for an order on pltf.’s solr. for 
copies of all deeds, etc., necessary to 
evidence title : — Held : the motion 
should bo for a reference to the master 
as to title. — Brown v. Dowdall (1825), 
2 Moll. 363.— IR. 

k. On reference back to master .] — 
Morley v. Matthews (1867), 3 C. L. 
J. O. S. 21.— CAN. 


PART V. SECT. 1, SUB-SECT. 3. 

1. Jurisdiction in general . ] — The 
jurisdiction of the master’s office is not 
co-extensive with that of the ct. in in- 
quiring into Sc adjudicating upon the 
validity of documents ; & there is no 
authority to support, any implied or 
assumed delegation of the functions of 
the ct. to the master. Nor is there any 
practice in the master’s office which 
allows parties to obtain a reference to 
the master so as to evade the ordinary 
judicial functions of the ct., Sc then in- 
voke those judicial functions in a tri- 
bunal of delegated Sc subordinate juris- 
diction. 

Pltfs., when taking accounts before 
the master under the ordinary chambers 
order for the administration of personal 
estate, sought to have it declared that a 
bequest, to R., who was one of the wit- 
nesses to the will, was valid : — Held : 


the master had no jurisdiction, under 
such order & on oral pleadings, to adju- 
dicate upon the validity of the will. — 
Re Munsik (1884), 10 p. R. 98.— CAN. 

n. General application of statutes <0 
rules. | — The stats. & rules applicable to 
references should not be so read as to 
produce the result of two distinct lines 
of pract ice in reference to reports of 
masters Sc referees. The well-settled 
procedure in the case of the ordinary 
report is extended to the statutory re- 
ports of referees under Ontario J ud. Act, 
R. S. O., 1887 (c. 44), s. 101. — Freeborn 
v. Vanpuhen (1893), 15 P. R. 264. — 
CAN. 

o. May delegate mechanical part of 
duties. ] — There is not hing to preclude the 
referee from delegating the mechanical 
part, of his work, such as the preparation 
of the report,, to Ids clerk. — Kino v. 
Sketon (1888), 21 N. S. L. R. 20.— CAN. 

p. Duty to hear parties.] — Upon a 
judicial reference it is always important 
that parties shoidd be heard on matters 
of fact. The referoe must hear the 
parties before making his report, other- 
wise the proceedings are objectionable. 
— Glennie v. MoPhajl (1825), 3 Sh. 
(Ct. of Hess.) 674.— SCOT. 

q. Duty of master where reference not 
proceeded ti'itft.] — Where a party obtains 
an order for a reference, & does not pro- 
ceed on it, a certificate of no proceeding 
from the master is irregular ; he should 
make his report as if the party who is in 
default has failed. — Reed v. Hod gens 
(1829), 3 Moll. 96.— IR. 

r. Power to allow interest,] — In an 
action upon Are policies, a referee was 
directed to inquire, ascertain, & report 
the amount of loss : — Held : under 
R. S. O., 1887 (c. 44), ss. 87, 103, the 
referee hadFauthority to allow interest on 
the amount of the loss as ascertained by 
him. — A.-G. v. ACtna Insurance Co. 
(1890), 13 P. R. 459.— CAN. 

b. Pou'er to decide whether there had 


been settlement.] — Pending a reference 
to take accounts, a settlement was made 
between the parties, but there was a dis- 
pute as to the terms : — Held : it was 
competent for the master to deal with 
the question whether there was or was 
not a settlement, Sc report according to 
the result. — Corry v. Lemoink (1899), 
18 P. R. 482.— CAN. 

t. Power to give leave to file further 
objections.] — On a reference in a suit by 
a vendor for specific performance, deft, 
filed three objections to the title having 
reference to a small portion of the land, 
which were answered by pltf., & the re- 
ference was proceeding when deft, 
applied Sc obtained from the master 
leave to file other objections : — Held : 
the master in ordinary had no jurisdic- 
tion to grant such leave. — Clarice v. 
Langley (1884), 10 P. R. 208. — CAN. 

u. Powers on reference back .] — Where 
a reference back to the master to review 
Ills report is directed, the master is at. 
liberty to receive further evidenoe. — 
Morley v. Matthews (1867), 3 C. L. 
J. O. S. 21.— CAN. 

v. Admissions before master.] — Ad- 
missions made before the master in the 
course of a reference should be put into 
writing Sc signed by the party making 
same. — Foster v. Allison (1886), 11 
P. R. 233.— CAN. 

w. When stay will be granted.] — A 
judgment directed the master in ordi- 
nary to make partition of lands, 
ordered that the parties should execute 
Sc. deliver al? necessary conveyances, to 
bo settled by the master. Sc should give 
possession to each other in accordance 
therewith, & directed the master to 
ascertain pltf.'s damages. Defta. ap- 
pealed from the judgment to the Ct. of 
Appeal, & gave the security provided for 
by r. 826 : — Held : the reference was 
stayed pending the appeal. — Monro v. 
Toronto Ry. Co. (1902), 23 C. L. T. 
12 ; 5 O. L. R. 15 ; 1 O. W. R. 26, 316* 
813 ; 2 O. W. R. 207.— CAN. 
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to be examined in the action. — Broder v. Saillard 
(1870), 24 W. R. 456 ; 2 Char. Pr. Cas. 121. 

2448. Power to appoint day for hearing — May 
proceed in absence of parties.}— -A referee, whether 
official or special, to whom questions may be re- 
ferred under Jud. Act, 1873 (c. 60), s. 56, Sc whether 
he has to try a matter or report thereon, has power, 
subject to the control of the ct., peremptorily to 
appoint a day for the hearing of tne reference, Sc, 
in the absence of either party, to proceed with 
same. — Wjsnlock (Baroness) v. River Dee Co. 
(1883), 53 L. J. Q. B. 208 ; 49 L. T. 617 ; 32 W. R. 
220, C. A. 

2449. Duties limited to ascertaining facts.}— : It 

was not intended by Jud. Act, 1873, that an official 
referee should decide the issue in an action ; he is 
only to ascertain the facts so as to enable the ct. to 
decide the issue. — Cardinal!, v. Cardinall (1884), 
25 Ch. D. 772 ; 53 L. J. Ch. 036 ; 32 W. R. 411. 

Annotations : — Consd. Gardnor v. Jay (1885), 29 Ch. D. 50, 

< 3 . A. Refd. Greon v. Bennett (1884), 54 L. J. Ch. 85 ; 

Philips v. Beall (1884), 50 L. T. 439, C. A. 

2450. Discretion as to manner of taking accounts.] 

— An official referee is not bound to take accounts Sc 
inquiries referred to him for report under J ud. Act, 
1873, s. 50, in the strict way usually adopted before 
a chief clerk in chambers, though he may adopt that 
method if he finds it convenient Sc likely to advance 
the ends of justice. Practice Sc method of taking 
accounts in chambers Sc before an official referee 
stated, compared, Sc discussed. — Jte Taylor, 
Turpin v. Pain (1890), 44 Ch. D. 128 ; 59 L. J. Ch. 
803 ; 62 L. T. 754 ; 38 VV. R. 422. 


Sub-sect. 4. — The Report and Proceedings 

THEREON. 

Sec Arbitration Act, 1889, s. 15. 

2451. Form of report — Whether necessary to state 
facts & principles.] — Where the ct. had directed a 
reference to the official referee to inquire what 
damage (if any) defts. had sustained by reason of 
an undertaking given by them not to work within 
a certain distance of pltfs.’ gasworks, Sc the official 
referee reported that defts. had received damage 
to the extent of £2,042, but did not state in his 
report the facts on which it was based, or on what 
principle the damages had been assessed, the ct. 


referred back the report to the official referee to 
certify of what items the amount certified was 
composed, & for what reasons he had allowed them. 
Sc in the meantime directed the motion to stand 
over. — Birmingham Corpn. v. Allen, [1877] 
W. N. 190. 

Annotation : — Refd. Pontifex v. Severn (1877), 42 J. P. 40. 

2452. .] — The referee is not bound, Sc, 

as a general rule, ought not, to state his reasons 
for his findings. ILis duty is to state results in as 
concise a form as possible, similar to that of a chief 
clerk’s certificate (Kay, J.). — Walker v. Bunkell 
( 1883), 22 Oh. D. 722 ; 52 L. J. Ch. 690 ; 48 L. T. 
618 ; 31 W. R. 138, 0. A. 

2453. Details must be given.] — Where at the 

trial of an action an account arising on the action is 
ordered to be taken before the official referee Sc 
further consideration is adjourned, the report must 
not simply state the result of the account, but must 
state what items have been allowed Sc what items 
have been disallowed. — B urrard v. Oalisher 
( 1882), 51 L. J. Ch. 223 ; 45 L. T. 793 ; 30 W. R. 
321. 

Annotation : — Distd. Walker v. Bunkell (1883), 62 L. J. Ch. 

596, C. A. 

2454. No power to order judgment to be 

entered.] — An official referee has no power to order 
judgment to be entered on any questions referred 
to him under Jud. Act, 1873 (c. 06), s. 56. — Long- 
man v . East, Pontifex v. Severn, M ellin v. 
Monico (1877), 3 C. P. D. 142 ; 47 L. J. Q. B. 211 ; 
38 L. T. 11 ; 26 W. R. 183, C. A. 

Annotations Folld. Ward v. Pilley (1880), 5 Q. B. D. 427, 

C. A. ; Badische Anilin und Soda Fabrik v. Levinstein 

(1883), 24 Ch. D. 156. Distd. Darlington Wagon & Engi- 
neering Co. v. Harding (1890), 7 T. L. It. 20. Mentd- 

Goodwin v. Buddon (1880), 42 L. T. 536. 

2455. Effect of report — Not equivalent to verdict 
Of jury.] — Tile report of a referee, whether official 
or special, to whom questions have been referred 
under Jud. Act, 1873, s. 50, is not equivalent to the 
verdict of a jury. — W en lock (Baroness) t;. 
River Dee Co. (1883), 53 L. J. Q. B. 208 ; 49 L. T. 
017 ; 32 W. R. 220, C. A. 

2456. Court not bound to adopt wholly or in 

part.] — The Act of 1889, s. 13 (2), does not bind the 
ct. to adopt wholly yr in part a report by an 
official or special referee, to whom the ct. has 
referred a matter as an expert. — A.-G. v . Bir- 
mingham, Tame Sc Rea Drainage Board, [1912] 


PART V. SECT. 1, SUB-SECT. 4. 

a. Ry whom made — Officer himself .] 
— A judicial oltlcor charged with a refer- 
ence should liimself draw his report, & 
not delegate it to the solr. for the suoxiess- 
ful party. — Knarr v. Briokkk (1894), 
16 P. It. 363.— CAN. 

b. When report may be made.] — 
Where the ct. directed comrs. to divide 
certain lands, & referred the matter to a 
barrister to take an account of the rents : 
— Held : the barrister might make his 
report without waiting for the conn's, to 
divide the land. — Fraser v. Dewitt 
(1878), 1 P. & B. 738.— CAN. 

o. Publication of report.] — Any cx p. 
communication with a litigant as to the 
decision should be avoided, & both par- 
ties should have equal facilities of know- 
ing the result. — K narr v. Briorer 
(1894), 10 P. R. 363.— CAN. 

2451 1. Form of report — Whether neces- 
sary to slate facts ct* principles.] — The 
master’s report should contain bucIi 
statement of the evidence, not in detail, 
but giving such specification of it as will 
enable the ct. to see with certainty the 
grounds upon which the master acted. — 
Johnston v. Reardon (1827), 1 Moll. 
64.— IR. 

2451 ii. .3 — The master’s re- 

port under a reference, relative to the 
appointment of new trustees, under 
1 Will. 4, c. 60, ought to state that the 


persons approved of as new trustees had 
consented to act. — Re 1>kane (1838), 1 
Craw. & D. 475. — IR. 

2451 iii. -.3 — A master, pro- 

vided ho sufficiently follows the directions 
of the decree, is not obliged to give reasons 
j for, or enter into a dotuilod explanation 
of, his report. — B ooth v. IIattk (1892), 
21 S. C. It. G37— CAN. 

2461 iv. “ Under the circum- 

stances.”] — It is incorrect in a master’s 
report to state “ under the circum- 
stances,” without giving the ct. an 
opportunity of knowing the ground 6c 
circumstances on which the master re- 
ports the matter. — K elly v. Bonyngk, 
2 Ir. L. Roc. 1st ser. 43. — IR. 

2451 v. Inferences drawn from 

facts. 3 — Under an order of reference to 
take an account of assets, tho master 
having reported that there were assets 
sufficient to satisfy pltf.’s legacy, although 
assets to an amount sufficient to satisfy 
the trusts of the will were not shown by 
the accounts, tho master grounding his 
general finding upon tho evidence of 
deft.’s admission of assets by his answer : 
— Held : the report was right, this boing 
an inference directly arising from, al- 
though not strictly within the terms of, 
tho reference, & the master not being so 
purely ministerial as to be precluded 
from drawing such inferences, but on the 
contrary bound to do bo. — M ’Garth Y v. 
M’Cahthy (1828), 1 Moll. 186.— IR. 


2451 vi. Fiiidings must be specific. ] 

-At the trial a compulsory order of refer- 
ence was made, referring " questions 
arising upon the plciulingH of this action 
between tho parties, including any ques- 
tions of account,” to an olficial referee 
“ for inquiry & report ” : — Held : this 
was a reference under Jud. Act, s. 47 
& not one under s. 48, & tho referee hav- 
ing made a general finding by his report, 
the case must be roforred back to him to 
give specific findings. — Luney v. Essery 
(1884), 10 P. R. 286.— CAN. 

2451 vii. A report must 

be specific, & a report that an estate was 
very small cannot be taken as a report : 
it should slate how much, & not in round 
numbers, but sot it out exactly ; If 
otherwise, although not excepted to, the 
ct. will not act upon it, unless upon the 
consent of all persons interested. — K nox 
v. Nkary (1828), 1 Moll. 214. — IR. 

2455 i. Effect of report — When cx 
parte.] — A report is entitled to less 
weight where only one side has been 
heard. — Hogan v. Gates (1893), 26 N. S. 
L. R. 85.— CAN. 

2455 ii. Not equivalent to verdict of 

jury.]— The report of a referee, to whom 
a matter of account is referred, is not 
to bo treated as equivalent to the verdict 
of a jury. — Hogan v. Gates (1893), 26 
N. S. L. It. 85.— CAN. 

2456 i. Court not bound to adopt, l 

— Although the decision of a master on a 
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Arbitration. 


Sect 1 . — References for inquiry report : Sub- 
sects* 4 5.] 

A. 0. 788 ; 82 L. J. Oh. 45 ; 107 L. T. 353 ; 76 
J. P. 481 ; 11 L. G. E. 194, H. L. 

Annotations : — Reid. Metropolitan Water Board v. Dick 
Kerr, 11917] 2 K. B. 1, C. A. Mentd. Countess Warwick 
S.S. Co. r. Nickel Soc. Anon., Anglo -Northern Trading 
Co. t?. Kmlyn, Jones & Williams (1917), 87 L. J. K. B. 309, 
C. A. 

2456a. S. P. Walmsley v. Mijndy (1884), 13 
Q. B. D. 807 ; 53 L. J. Q. B. 304 ; 50 L. T. 317 ; 32 
W. R. 602, C. A. 

Annotation : — Reid. Chance Sc Hunt v- G- W. Ry. Co. (1914), 
15 Ry. Sc Can. Tr.Cas. 241. 

2456b. S . P. Re Simmons (1885), 15 Q. B. D. 
348 ; 53 L. T. 147 ; 49 J. P. 740 ; 33 W. R. 706. 

Annotation —Reid Re Inoorpo rated Law Society & Four 
Solicitors (1891), 7 T. L. R. 672. 


2457. Cannot be questioned on motion lor judg- 
ment — Matter lor appeal.]— Semble : the findings 
of a referee in his report to the ct. cannot be ques- 
tioned upon motion for judgment upon the report, 
but are matter for appeal in the ordinary course. — 
Mansfield Union Guardians v. Wright (1882), 
46 J. P. 200 ; ajfd. on another point, 9 Q. B. D. 
683, C. A. 

Annotation : — €onsd. Clarke v. Sonnenscheln (1890), 59 L. J. 
Q. B. 561.C. A. 

Sub-sect. 5. — Power to adopt or vary or 

REMIT OR SET ASIDE REPORT. 

See Arbitration Act, 1889, s. 13 (2). 

2458. Confirmation not necessary before continua- 
tion of trial.] — After a report has been made, it is 
not necessary to confirm same before the trial 


reference is open to review by the ct., it 
will not be set aside unless a case of gross 
mistake leading t o a miscarriage of jus- 
tice is established ; Sc where the ques- 
tion is one solely as to the weight of 
evidence, the ct. will not disturb bis 
finding. — Keatinue v . Morris (1886), 
20 I. L. T. 31, C. A.— IR. 

d. Master functus officio.] 

After the master has signed his report, 
ho cannot receive objections to It. — 
Kane v . Bloomfield (1818), 2 Moll. 331. 

—IR. 

PART V. SECT. 1, SUB-SECT. 6. 

f. Confirmation — TV hen made.] — A 
report made by a master In vacation can 
only bo confirmed after five sitting days 
in the ensuing term, — N ash v . Dillon 
(1825), 2 Moll. 369. — IR. 

g. . |— Unless by consent, a 

report cannot be confirmed until after 
the lapse of the time limited by con 

r. 848. — Patterson v . Gilbert (1888), 
12 P. li. 652.— CAN. 

2458 i. Necessity for.] — Where 

the ct. ordered that certain matters in dis- 
pute in the action be referred for inquiry 
Sc report to a master under Jud. Act, 

s. 101 : — Held ; the report of the master 
under such reference was not subjoct to 
the provisions of con. r. 848 as to con- 
firmation by filing & lapse of time, but 
any time after it was made, a motion for 
judgment upon it was in order under eon. 
r. 753, & upon such motion the ct. could 
adopt. It wholly or in part, & any party 
dissatisfied with it might, before or on 
the return of the motion for judgment, 
move to set it aside or vary it. — Ray- 
mond v. Little (1890), 13 P. R. 364. — 
CAN. 

2458 ii. Discretion of court on ap- 

plication .] — On an application to confirm 
the master’s report the ct. made an 
order to refer the whole matter to an 
arbitrator, it appearing to tho ct. that 
justice to tho parties was most, iikely 
to be attained by such proceeding.-- 
Cruise t». Davies (1811), 3 I. L. R. 363. 
— IR. 

2458 iii. Onus of supporting re- 

port .] — It is not the course to take the 
report to be right, unless it con be shown 
to be wrong. The ct. requires the party in 
whose favour it is to show how it is sup- 
ported. — Kilbee r. Snkyd (1828), 2 
Moll. 195.-— IR. 

2458 !v. Notice of filing — Service 

of.] — The provision of con. r. 7(59 that 
notice of filing a master’s report is to be 
served upon the opposing party is a 
prerequisite to the report becoming 
absolute. — Re Supreme Legion Select 
Knights of Canada, Cunningham’s 
Case (1898), 29 O. R. 708.— CAN. 

2458 v. -.]— Rules 094 Sc 

769, requiring notice of filing a master’s 
report as a condition of its becoming 
absolute, are governed by r. 573 ; &, 
therefore, notice of filing a master's 
report need not be served upon a deft, 
who has not entered an appearance in 


the action : & where there is no deft, 
upon whom notice of filing need be 
served, the report becomes absolute 
upon tile expiration of fourteen days 
from the filing. — Toronto General 
Trusts Corpn. v . Craig (1901), 21 
C. L. T. 502 ; 2 O. L. R. 238.— CAN. 

2458 vi.- Not equivalent to per - 

so?ial service.] — Where the report is upon 
a claim to rank on the assets of an insur- 
ance corpn. undor Ontario Insurance 
Act, R. 8. O., 1897 (e. 203), notice of 
filing the report given in the Ontario 
Gazette Sc other newspapers, pursuant to 
s. 193 of that Act, is not tantamount to 
personal service. — Re Supreme Legion 
Select Knights of Canada, Cunning- 
ham's Case (1898), 29 O. R. 70S.— CAN. 

2468 vii. Grounds for refusing. ] — A 

motion to confirm the report of a referee 
on an application for the appointment 
of a guardian was refused, where the 
order of reference was not attached to 
the report, & the evidence before tho 
referee was in lead pencil Sc difficult to 
read, Sc was not intituled in the matter, 
& notice of the hearing before the referee 
was not given to the relatives. — Re 
Turner (1901), 21 C. L. T. 510 ; 2 N. B. 
Eq. Rep. 318.— CAN. 

2458 viii. .] — Where the 

whole matter appears upon the face of 
the report, it may bo open to object to a 
barrister’s report being confirmed, al- 
though no exceptions have been filed to 
it. — Fraser r. Dewitt (1878), 1 P. & B. 
738.— CAN. 

2458 ix. Procedure in objecting .] — 

In an action to recover possession, the 
judge appointed a referee to take ac- 
counts relating to the rents of the lands 
during the time defts. withheld posses- 
sion. The referee reported. On mo- 
tion to confirm the report : — Held : it 
was competent for defts. to appear & 
oppose the motion, although they had 
not given notice of motion to vary or set 
aside tho report. — Fraser v. Kavf. 
(1892), 25 N. S. L. R. 102. — CAN. 

2458 x. .] — Objections to 

special findings in a report must bo 
raised by notice of motion. — L unev v . 
Essery (1884), 10 P. Jt. 285.— CAN. 

2458 xi. Review after — On what 

grounds.] — A report confirmed may bo 
reviewed ; but a case must be made of 
fraud, surprise, or mistake. — Drought 
v. Redford (1827), 1 Moll. 575. — IR. 

2458 xii. —A deci- 

sion of the Supreme Ct. of Nova Scotia 
confirming tho report of a master on a 
reference reversed, on tho ground that the 
master had exceeded Ins authority & re- 
ported on matters not referred to him. — 
DOULL v. McIlreith (1887). 14 8. C. R. 
739 ; 19 N. 8. L. R. 341.— CAN. 

h. Entering judgment.] — By a rule 
of ct. it was ordered that any matter 
pending before the official arbitrators 
when Exoh. Ct. Act (50 & 51 Viet. c. 16) 
came into force, that had been hoard or 
partly heard by such arbitrators, should 
be continued before them as official 


referees Sc that their report thereon 
should be made to tho ct. in like manner 
as if such matter had been referred to 
them by the ct. under s. 26 of the above 
Act. Prior to tho making of this rule a 
claim had been referred to the official 
arbitrators for investigation & award. 
This claim, however, was proceeded with 
& hoard before two of such arbitrators 
only, & a report thereon in favour of 
claimant was made by them to the ct. : 
— Held : the hearing of the claim by two 
of tho official arbitrators was not a hear- 
ing within tho rule, Sc judgment could 
not be entered on tho report. — Rioux r. 
R. (1889), 2 Ex. L. R. 91.— CAN. 

k. Where execution may be issued. 1 — 
Where a reference is directed to the 
master to ascertain & state tho amount, 
of alimony which deft, should pay, exe- 
cution nmy be issued for tho amount, 
found by his report before confirmation 
thereof. — B oeuk v . Boeuk (1894), 16 
P. R. 313.— CAN. 

l. Procedure after report — Appeal — 
In what rases.] — Where, in a consent 
judgment in the usual form in lien cases, 
a reference was made to a local registrar : 
— Held : an appeal lay from his report, 
the reference being to him as master. — 
Kennedy v . Haddovv (1890), 19 O. R. 
240.— CAN. 

m. .1 — An appeal will 

not lie from the refusal of tho referee to 
rescind his order. — Walker v . Rodin - 
bon (1905), 15 Man. L. R. 415 ; 1 W. L. 
K„ 181. — CAN. 

n. .] — Tn con. rr. 

848-- 850, there is no provision for an 
appeal from a ruling or certificate of a 
master or referoo, but from a report only. 
— Makkle v. Ross (1889), 13 P. R. 135. 
—CAN. 

p. .] — A reference 

was by decree of tho ct. made to W., one 
of the local masters, in ids individual, not, 
official capacity, tho decree expressing 
same to be by consent, & that the award 
should be appealable in the same manner 
as a master’s report, Sc the reference being 
of all matters in the suit Sc also of ques- 
tions in difference between two defts. : — 
Held : notwithstanding such consent, 
the award could not, be appealed from. — 
Burns v. Chamberlain (1877), 25 Gr. 
148— CAN. 

q. No alteration without. ] 

— There should be no alteration in the 
amount foimd due by the master when 
such amount lias not been appealed 
against. — Gordon v . Gordon (1886), 12 
O. It. 593.— CAN. 

r. To whom made.] — An 

action for an account Sc delivery up of a 
trust estate was referred at tho trial to 
the master, the master to have all the 
powers of a judge as to certifying Sc 
amending pleadings, etc., & to inquire Sc 
report as to pltfs.’ right to bring an 
action, Sc the whole report to be reviewed 
or appealed from, according to the stat. 
in that behalf : — Held : an appeal was 
regularly set down to be heard before a 
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can be continued. — Deacon v. Dolby (1882), 51 
L. J. Ch. 248 ; 30 W. R. 317. 

2459. Application for judgment — To what court.] 

— Where a referee, official or special, to whom 
questions have been referred under Jud. Act, 1873 
(c. 66), s. 56, takes evidence under the order of the 
Ct. of Appeal, the application for judgment is to 
that ct. under s. 58. — Wenlock (Baroness) v. 
River Dee Co. (1883), 53 L. J. Q. B. 208 ; 49 
L. T. 617 ; 32 W. R. 220, C. A. 

2460. Procedure after report — Motion for judg- 
ment— Motion to set aside.] — Where a preliminary 
account has been referred to an official referee, & 
the referee has made his report, the proper course 
is not to set the cause down for hearing, but for the 
party in whose favour the findings are to move for 
judgment on the report, & for the opposite party to 
move to set it aside. — Walker v. Bunkell (1883), 
22 Ch. D. 722 ; 52 L. J. Ch. 596 ; 48 L. T. 618 ; 31 
W. R. 661, C. A. 

2461 . Motion that action be dismissed.] — 

An action for an injunction to restrain a nuisance 
was referred to an official referee for inquiry & 
report. The referee found there was no nuisance. 
Defts. moved under R. S. 0., Ord. 10, r. 7, upon a 
two-days’ notice of motion, that the action should 
be dismissed with costs : — Held : Ord. 36, r. 55, 
was a rule enabling the ct. to give effect to the re- 
port of a referee, irrespective of the trial of the 
action, where further consideration had not been 


adjourned, & did not apply to a case like the then 
present, where the report directed no act to be 
done, & a two-days’ notice of motion under Ord. 40, 

r. 7, was sufficient. — Larkin v. Lloyd (1891), 64 
L. T. 507. 

2462. May be adopted — & enforced as 

judgment of court,] — Under Jud. Act, 1873 (c. 66), 

s. 56, any question in any cause may be referred to a 
special referee, whose report may be adopted, & 
(if so) may be enforced as a judgment of the ct. — * 
Wallis t>. Lichfield (1876), 3 Char. Pr. Oas. 302. 

2463. Time for making application under 

R. S. C., Ord. 36, r. 34.] — Where an official referee has 
made his report, any application under the above rule 
must be made within the time limited for moving 
against the verdict of a jury. — Sullivan v. Riving- 
ton (1880), 28 W. R. 372. 

Annotations : — Distd. Cooke v. Newcastle & Gateshead Co. 

(1882), 10 Q. B. J). 332. Expld. & Distd. Dyke v. Cannell 

(1883), 11 Q. B. D. 180. Reid. Walker v. Bunkell (1882), 31 

W. II. 138. 

2464. Application to set aside— To whom 

made.] — Application to set aside the findings of a 
referee appointed under Jud. Act, 1873 (c. 66), 
s. 57, to try issues of fact in an action & report to 
the judge making the order of reference, must be 
made to a Divisional Ct., & not to the judge, as 
such findings arc by s. 58 equivalent to the verdict 
of a jury & can only be set aside by the ct. Qu. : 
whether the time for making the application runs 


judge in ct. — Cum mi no v. Low 
<1883), 2 O. It. 499. —CAN. 

s. Within what time 

made.] — An appeal from the ruling of a 
master in the course of a reference should 
be brought on witliin a month from the 
date of the ruling, irrespective of the date 
of the certificate of such ruling. — Mac- 
lennan r. Guay (1888), 12 I*. It. 431. — 
CAN. 

t. .] — The report in 

an action waB filed during the Easter 
flitting of the ot. A motion was made 
against it within the llrst four days of 
the Michaelmas sitting : — Held : the 
motion was too late, for it. should have 
been made to a vacation judge under 
rr. 482 & 483. — Giles r. Morrow (1881), 
4 O. It. <549.— CAN. 

u. Extension of time — 

I low made. 1 — An order extending the 
time for appealing from a report of an 
official referee under Ontario Jud. Act, 

a. 47, should not be made ex p . — 
Hamilton r. Tweed (1883), 9 P. H. 
448— CAN. 

w. Refusal of court 

to extend time .] — In an action a reference 
was ordered to an official referee ** for 
inquiry tic report pursuant, to s. 101 of 
Jud. Act & r. 552 of the High Ct. of 
Justice.” The referee reported. The 
municipality appealed to the Divisional 
Ot. from the report: — Held: (1) the 
appeal not having been bro light wltldn 
one month from the date of the report, 
■as required by cons. r. 848, it was too 
late ; (2) tho report had to be filed by 
the party appealing before the appeal 
could be brought,, but tho time could not 
be enlarged by Ills delay in filing it ; 
(3) the refusal to extend the time was an 
exercise of judicial discretion with which 
the Supreme Ct. would not interfere. — 
COLUHEHTER SOUTH TOWNSIITP V. VALAD 
(1895), 24 S. C. K. G22.— CAN. 

x. After what time incom- 

petent.] — After tho report of a referee has 
become absolute & a judgment on 
further directions founded thereon has 
been pronounced, drawn up, 6c entered, 
a judge in chambers has no jurisdiction 
to entertain an application for leave to 
appeal ; nor could any appeal be enter- 
tained unless the judgment on further 
directions were set aside ; & that can be 
done only by the proper appellate tri- 
bural. — lie Dinoman 6c Hall (1889), 13 
P. R. 232,— CAN. 


y. Notice.] — According 

to tho true meaning of r. (1897) 769, 
each party Is precluded from appealing 
against the report or certificate of a 
master, unless he serves liis notice of 
appeal within fourteen days ; 6c notice 
of appeal given in proper time by one 
party docs not prevent the report from 
becoming absolute as regards another 
party. — Stewart v. Ferguson (1899), 
19 P. R. 21. — CAN. 

z. Grounds for .] — The re- 

port, of a master in settling a matter of 
account was upheld where tho evidence 
waH conflicting, where tho objections 
to the report wore of a general character, 
& where it was not shown that he acted 
upon a wrong principle, or committed 
some manifest, error.— Kino v. Bryh- 
DALE (1892), 24 N. S. L. R. 308.— CAN. 

a. p nicer. ) — Ap- 

peal from a report or award of a referee, 
on the ground that it should have been 
made under the terms of the lease by the 
master in ordinary : — Held, : the latter 
was tho proper party, hut as appet. had 
waived his right to object by appearing 
before the referee, the appeal should be 
dismissed. — Re Denison & Foster 
(1908), 12 O. W. K. 1066 ; 18 O. L. R. 
478.— CAN. 

b. -.] — A refer- 
ence was held at another place than that 
mentioned in the order. Dofts.* counsel 
objected in the til's t instance, but after- 
wards acquiesced. The objection was 
not, taken in tho notice of motion to set 
the report aside : — Held: the objection 
could not bo entertained. — Hogan r. 
Gates (1893), 26 N. >S. L. R. 85.— CAN. 

c. . | — A refer- 

ence was made to a local master who 
had, prior to ids appointment, been the 
counsel of ono of the litigants. Neither 
party objected to his taking the refer- 
ence, but, on tho contrary, tho master cer- 
tified that lie acted in the reference at, 
the pressing- instance of both parties : — 
Held : the party against whom the 
master reported, having taken the chance 
of tho master finding in his favour, could 
not raise that objection on an appeal 
from the report. — Cotter i\ Cotter 
(1874), 21 Gr. 159.— CAN. 

d. .] — Hell: 

applt. was estopped from appealing 
from the master’s ruling that depositions 
takon on a former application would be 
read as evidence, by reason of applt. not 


having objected at a particular stago of 
the proceedings.— M aclenn an v. Gray 
(1888), 12 P. R. 431— CAN. 

f. Excepting to report — Right 

to except.]— A creditor by coming into 
the master’s office, & proving his debt, 
acquires a right to except, to the report. 
— Wilson r. Wilson (1819), 2 Moll. 328. 
— IR. 

g. In what cases.] — An 

objection to the report, that the master 
from his state of health was incapable 
of understanding it, 6c that his signature 
was improperly obtained, should not be 
made by way of exception, but tho party 
objecting should move for an order to 
quash the report, 6c take it, off the file. — 
Kii.bee v. SNEYD (1828), 2 Moll. 194. — 
IR. 

h. — Within what time.] — - 

The ct. will receive exceptions to a re- 
port, although tho Umo for excepting is 
out, 6c the cause is in the papor of the 
day to be heard. — Kildare v. Wihtk, 
Howard's Chancery Practice, 246. — IR. 

k. When exceptions wiU 

he ox'erruled.] — Exceptions to a report 
which is conformable to tho decree will 
1)0 overruled, although the decree is 
wrong : a wrong decree can be sot right 
by rehearing only. — Carmichael v. 
Wilson (1830), 3 Moll. 80.— IR. 

l. Consideration of each 

ground separately.] — It is not the course 
of the ct., when an order is made upon 
one deft.’s exceptions, to make the same 
order as to another doff, ’s, without going 
into his case particularly. Each excep- 
tion & each party excepting should 
have the benefit of the ct.’s judgment 
separately 6c independently exorcised. — 
Kilbek v. Snevd (1828), 2 Moll, 194. — 
IR. 

2464 i. Application to set aside — 

Grounds for refusing.] — In an action for 
an account the judge made an order 
referring to an uecountunt the evidence 
that had boon taken before a master, 
that, ho might roport on a number of 
questions specifically set out. If the 
accountant should desire the Instruc- 
tions of the judge on any point, he was 
to refer such point or matter to the judge 
for furtbor instructions. A motion was 
made to set aside the report for irregu- 
larity. The judge refused the motion : 
— Held : the motion to set the report 
aside was premature. — King v. Seeton 
(1888), 21 N. S. L. R. 20.— CAN. 
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Arbitration. 


Sect 1 . — References for inquiry & report : Sub- 

sects. 5<fc 6. Sect 2: Suo-sect. 1, A*) 

from the time when the report is made to the judge. 
— Cooke v. Newcastle & Gateshead Water Co. 
(1882), 10 Q. B. D. 332 ; 52 L. J. Q. B. 337. 

2465. Objection how taken — Notice of objec- 

tion.] — Objection to a part of a report of an official 
referee may be taken on the report coming before 
the ct. for adoption. But notice of objection should 
be given. — Re Brook, Sykes v. Brook (1881), 50 
L. J. Ch. 744 ; 45 L. T. 172 ; 29 W. B. 821. 

Annotation : — Reid. Cooke v. Newcastle & Gateshead Water 

Co. (1882), 10 Q. B. D. 332. 

2466. Application to vary — Notice of motion.] 

— Where, in an action which has by the judgment 
been referred to an official referee, & in which 
further consideration has been adjourned, either 
party desires to vary the referee’s report, he should 
serve the opposite party with a notice of motion 
to vary, such notice to be given for the usual motion 
day. The motion will then be adjourned, as a 
matter of course, to come on with the further 
consideration. Where further consideration has 
not been adjourned, the proceeding to vary may be 
either a motion or a summons. — Burrard v. 
Calisher (1882), 19 Oh. I). 644 ; 51 L. J. Ch. 510 : 
46 L. T. 341 ; 30 W. B. 540. 

2467 . Necessity for.] — The ct. will 

not, upon the further consideration of an action, 
go into the evidence upon which the referee, to 
whom matters in the action were referred, has 
based his report, unless one of the parties has given 
notice of motion to vary the report or remit the 
matter for re-hearing. — Re Fitton’s Estate, 
Hardy v . Fitton (1893), 70 L. T. 397 ; 42 W. B. 
281 ; 38 Sol. Jo. 129 ; 8 B. 99. 

2408. Grounds for refusal.] — A petition 

having been presented for payment out of ct. of a 
fund to which there were numerous rival claimants, 
the matter was by consent referred to a special 
referee. After the hearing an application was 
made to vary the referee’s report, on the ground 
( inter alia) that he had improperly rejected 
certain correspondence tendered to him, &> was 
refused, as no substantial wrong had been done & 
the production of the letters would have been use- 
less & a waste of time : — Held : (1) there was no evi- 
dence that the documents rejected were material 
& such as would have justified the grant of an 
adjournment of the hearing, supposing an applica- 
tion to that end had been made, & there had been no 
failure of duty on the part of the referee ; (2) the 
applicat ion to vary was properly refused . — Re Map- 
lin Sands (1894), 71 L. T. 594 ; 39 Sol. Jo. 43, C. A. 

2469. ] — Fltfs., in an action 

against three defts., obtained judgment against 
defts. for an injunction to restrain infringement of 
pltfs. ’ trade marks, with costs, <fc by the judgment 
it was referred to an official referee to inquire A 


report what sums of money, if any, were fit to be 
awarded to pltfs. for any damage sustained by 
them by the use of the infringing tickets. The 
referee by his report found, for the reasons assigned 
by the report, that £3,067 ought to be paid by first 
two defts. & £5,000 by the third. Defts. meved 
to vary the report, & pltfs. moved that it be 
adopted : — Held : the report should be adopted, 
& defts/ motions dismissed. — Alexander v . 
Henry (1895), 12 B. P. 0. 360. 

2470. Appeal where motion dismissed.] 

— An action was commenced in 1903, claiming an 
account of the dealings & transactions by deft, as 
manager on behalf of pltfs. of the business of an 
engineering co. The account was directed to be 
taken before an official referee, who in due time 
lodged his report. The further consideration of 
the action & a motion by deft, to vary the report 
of the official referee were heard in May, 1907, & 
by an order of May 7, 1907, the motion to vary was 
dismissed : — Held : an appeal set down on Aug. 1, 
1907, was not presented in time & must be dis- 
missed, as K. S. C., Ord. 58, r. 15a, must be construed 
strictly & did not apply to a motion to vary a 
report. — Saunders Davies v. Baillie (1907), 
W. N. 237, C. A. 

2471. Power of court to alter report.; 

Where, on an application to alter or vary the report 
of a special referee, on the ground that the damages 
had been assessed on a wrong principle, the ct. re- 
vised the report &, on the shorthand notes of the 
evidence taken before the special referee, assessed 
the damages, without remitting the matter to the 
referee, the Ct. of Appeal, after the making of 
Ord. 36, r. 34, in Mar. 1879, affirmed that variation, 
& the House of Lords, on appeal, upon the facts & 
evidence affirmed the judgment of the Ct. of 
Appeal with a variation. — Fllib Lever & Co. v. 
Dunkirk Colliery Co. (1880), 43 L. T. 706, H. L., 
affy. S. C. sub nom. Dunkirk' Colliery Co. v. 
Lever (1879), 41 L. T. 633, C. A. ; earlier proceed- 
ings (1878), 9 Ch. D. 20 ; 39 L. T. 239 ; 26 W. B. 
841, C. A. 

Annotations : — Expld. Cooke v. Newcastle & Gateshead 
Water Co. (1882), 10 Q. B. D. 332. Reid. Burrard 
v. Calisher (1882), 19 Ch. D. 044 ; Walker v. Bunkcll 
(1883), 22 Ch. D. 722, C. A. ; Ttc Taylor, Turpin v. Pain 
(1890), 44 Ch. D. 128. Mentd. .lones v. Andrews (1887), 57 
L. T. 843 ; Biddcll v. Clemens Horst (1911), 104 L. T. 577, 
C. A. ; British Wcstinghouse Electric & Manufacturing 
Co. v. Underground Electric By. Co. of London, [1912] 
A. C. 073, H. L. 

2472. No power to order payment into court 

of sum in report.}-— An order was made by consent 
that the value of certain coal taken, which formed 
part of the subject-matter of the suit, should be 
referred to two persons named by the respective 
parties, whose certificate was directed to be 
evidence in the cause. Such referees having certi- 
fied that coal to a certain value had been abstracted 
by deft, from under pltf.’s land : — Held: an order 


24661. Application to vary .] — In 

an action a reference was directed to 
ascertain what was due, & an order was 
made permitting sureties to appear upon 
the reference & contest the claims of tho 
municipality. This order was varied by 
making provision for awarding costs as 
between the municipality & tho sureties. 
— Essex County v. wricjht, Essex 
County v. Duff (1890), 13 P. II. 474. — 
CAN. 

2466 ii. Within whut time.)— 

A motion to vary a report upon a refer- 
ence under Ontario Jud. Act, It. 8. O., 
1887 (c. 44), s. 101, although made at 
the same time as a motion for judgment 
on tho report, cannot be entertained 
unless made within the time limited by 
it. 848 & 849. — Freeborn v. Van- 
DU8KN (1893), 15 P. K. 204.— CAN. 

2466 iii. Grounds for .) — 

Where the report is based upon a wrong 


principle it may bo varied. — Bouan v. 
Gates (1893), 20 N. S. L. It. 85.— CAN. 


2466 iv. 


Appeal from order 


varying .] — An objection to an order 
varying a referee’s roport, on the ground 
tnat the application for the order was 
out of time, should be taken before the 
judge w T ho made tho order, & if not sc 
taken is waived, as tho judge could have 
extended the time. — Fultz v. McNeii 
(1900), 38 N. 8 . L. K. 506.— CAN. 


Power of court to re-open 

report.) — Pending a reference to take 
accounts, a settlement was made be- 
tween the parties, in tho absence of their 
solrs., but there was a dispute as to the 
terms. On appeal from the master’s 
report : — Held : defts. should not be 
prejudiced by having withheld before 
the master any evidence to support the 
settlement in the termB which they 
asserted, & the report should be opened 


up on payment of costs. — Coiuiy v, 
Lemoine (1899), 18 P, B. 482.— CAN. 

n. In what cases 

cised.) — Od application for an order for 
foreclosure & sale, the judge to whom the 
application is made has authority to 
open up the question of tho correctness 
of the report of a referee as to the amount 
due. — W allace v. Harrington (1901), 
34 N. S. L. B. 1.— CAN. 

o. Grounds for.) — There 

is no distinction between an award in a 
judicial reference & a decree -arbitral, in 
so far as relates to the character of the 
objections wldeh will be sufficient to 
open either of them up.— C ampbell v. 
Campbell (1843), 5 Dunl. (Ct. of Bess.) 
530.— SCOT. 


p. .] — Braknino v . 

Menzies (1841), 4 Dunl. (Ct. of Sees.) 
274.— SCOT. 
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to pay that sum into ct. was erroneous. — B aynall 
v . WHITEHOUSB (1840), 8 L. T. O. S. 309. 

2473. Report remitted back — Form of order 

remitting.] — In an action for damages in respect 
of the wrongful sale of goods comprised in a bUl 
of sale, inquiries were directed before an official 
referee. The referee reported that there were no 
damages which he could assess. On pltf.’s applica- 
tion the ct. remitted the action to the referee, with 
a direction that regard was to be had to the fact 
that the bill of sale was admitted to be void, but 
declined to exclude from the consideration of the 
referee any evidence showing that the sale was 
made at the request or with the consent of pltf. : — 
Held : the order directing inquiries should be 
varied & the matter should be referred back to the 
referee on the footing of the sale itself being 
wrongful. — Wallis v. Sayers (1890), 0 T. L. R. 
350, C. A. 

Annotation : — Retd. Spalding v. Gamage (1918), 35 Tt. P. O. 

101, C. A. 


Sub-sect. 0. — Costs. 

2474. Costs of reference usually costs in cause.] — 

The costs of referring a question arising in an 
action to a special referee are usually costs in tho 
cause. — Bad is cue Aniltn itnd Soda Fabrik v. 
Levinstein (1883), 24 Ch. D. 150 ; 52 L. J. Ch. 
704 ; 48 L. T. 822 ; 31 W. K. 913. 

Annotations : — Consd. H aid am Foundry & Engineering Co v. 
Hall (1887), 4 T. L. It. 154. Mentd. Kastcrbrook v. G. W. 


Ry. Co. (1880), Griffin, Patent Cases (1887). 81 ; Knrty t>. 
Spence (1887), 58 L. T. 438 ; Siddell t>. Vickers, Sons (1887), 
4 T. L. R. 191 ; Cole v. Saqui & Lawrence (1888), 40 Ch. I). 
132, O. A. ; M&lan v. Young (1889), 0 T. L. R. 38 ; Vickers, 
Sons v. Siddell (1890), 7 R. P. O. 292 ; Lane- Fox v. 
Kensington & Knightsbridge Electric Lighting Co., 
11892] 3 Ch. 424, C. A. ; Re Martindale. [1894) 3 Ch. 103 ; 
Atkins & Applogarth v. Costner -Kellner Alkali Co. (1901), 
18 R. P. C. 281 : Scott v. Scott, [1913] A. C. 417, H. L. ; 
Osram Lamp Works v. Pope’s Electric Lamp Co. (1917), 
34 R. P. C. 369. 

2475. Remuneration of referee determined by 

court.]— Under Jud. Act, 1873 (c. 00), any question 
in any cause may be referred to a special referee, 
whose report may be adopted, & the remuneration 
to be paid to such referee is to be determined by 
the ct. — Wallis v. Lichfifld (1870), 3 Char. Pr. 
Cas. 302. 

See, now, Arbitration Act, 1889, s. 15 (3). 


Sect. 2.— REFERENCES FOR TRIAL. 

See Arbitration Act, 1889, s. 14. 

Sub-sect. 1. — Power to refer. 

A. In General. 

2476. Judge at NislPrius.] — A judge of Nwi Prius 
may by consent make a rule to refer, & oblige the 
parties to stand by it. — Holford v. Lawrence 
(1095), 12 Mod. Rep. 87 ; 88 E. R. 1182. 

2477. Judge of Lord Mayor’s Court.]— A judge of 
the Lord Mayor’s Ct., <fe at Nisi Prius, has no 


2473 i. — — Power of court to rem it back. ) 
— A reference wu,h ordered to a master to 
ascertain the amount of the interest of 
C., as a residuary legatee, in the estate of 
N., & also the amount of receipts & ex- 
penditure by tho deceased trustee of t he 
estate in tho trustee’s lifetime. After 
receiving the report of the referee the 
judge referred the report back to be 
varied tic with further instructions : — 
Jield : the whole cause & matters in con- 
troversy beiug still before the judge, he 
had power in giving further directions to 
the referee to correct errors into which 
he had fallen, the cause, in this respect, 
being unlike a common law action. — 
Cairns v. Murray (1905), 37 N. S. L. R. 
451.— CAN. 

2473 ii. (Grounds /or.] — 

Where t he master’s report was objected 
to, & it appeared to bo in perfect con- 
formity with the order of reference, it 
was referred to the master to report upon 
what evidence ho reported. — Johnson 
r. Reardon, 1 Ir. L. Rec. 1st Bor, 51 , 
129, 390.— 1R. 

2473 Hi. -.]— Wliere a 

party has had an opportunity of raising 
a question in the master’s office but does 
not, & afterwards applies to the ct. for 
liberty to do it, the report will for that 
purpose be sent back to the master to 
review, hut the party applying must pay 
the other party his costs, as between 
attorney & client. — Kelly v. Bonynge, 
2 Moll. 383.— IR. 

2473 iv. .1 — Whore a 

third person’s rights are injured by an 
tot p. report, he should move to have the 
report sent back to the master to review 
it, having regard to appct.’s rights. — 
Hhinkin v. Ivkrs (1827), 2 Moll. 440. — 
IR. 

2473 v. .] — The master 

is the final judge of the credibility of 
witnesses, & his report should not be 
sent back because some irrelevant evi- 
dence may have been given of a 
character not likely to have al Tec ted his 
judgment, especially when no appeal 
lias been taken from his ruling on the 
ovidence. — Booth v. Ratt*. (1892), 21 
8. C. R. 637.— CAN. 

2478 vl, -.1 — On motion 

to send back a report to the master, in 


order to reconsider same, some specific 
objection should bo stated, in order Ip 
enable the ct. to form an opinion, as to 
whether the report is wrong or not. — 
Villi Kits v. Redmond, 2 Ir. L. Rec. 1st 
scr. 2(H). — IR. 

2473 vii. .] — That 

mutter, as reported, is outside the refer- 
ence & surplusage is not ground of ex- 
ception to the report, for it is not tho 
practice to send buck a report to the 
master to expunge a few unnecessary 
words. — M’C authy v. M’Cartiiy (1828), 
1 Moll. 186.— IR. 

2473 viii. .1— The ct. 

will refer a report- back to the master, at 
the expense of parties wishing to object 
thereto, where ho signed his report be- 
fore the objections were handed in, if 
the delay is accounted for & injustice 
might tie done to tho parties. — K ane v. 
Bloomfiklp (1818), 2 Moll. 331. — IR. 

Oi.79 Iv -Hi YTRIi « 

Macartiiur (183G), 11 Fac. Coll. N. S. 
468.— SCOT. 

2473 x, Procedure in remitting 

back . ] — Whore a report is sent back to be 
reviewed, there must bo a rule nisi to con- 
firm it, unless otherwise provided in the 
order sending it back ; & if no such pro- 
vision, the new report is until confirma- 
tion open to objection. — Reap v. 
Hopgkns, 2 Moll. 387. — IR. 

PART V. SECT. 1, SUB-SECT. 0. 

q. Power of referee over costs.] — Tho 
referee had dismissed a petition for a 
certificate of title, with costs. On mo- 
tion to set aside such order as irregular : 
— Held ; the referee had power over 
costs, & order not set aside. — lie. 
Referee (1866), 2 Ch. Ch. 22. — CAN. 

r. Costs of action — Include costs of 
reference , award, eft* subsequent proceed- 
ings.] — The rule of T. T., 24 Viet., applies, 
in the ease of a compulsory reference, to 
t he whole costs in tho action, including 
t he costs of the reference & award & pro- 
ceedings subsequent thereto, Sc is not 
restricted to what may strictly be called 
the costs of the action. — Johnhon v. 
Mobley (1863), 3 P. R. 217.— CAN. 

«. When no costs allowed.] — Where 
neither can blame his opponent as the 


cause of a reference to ascertain tho 
amount of “ reasonable rebate of rent,” 
no coHt-s should be allowed either party. 
— Hehsey v. Qijinn (1911). 20 O. W. R. 
779 ; 3 O. W. N. 442.— CAN. 

2474 i. Costs of reference.] — A cause 
was referred to a master to ascertain what 
amount was due on a judgment upon 
which pltf. had issued execution, direct- 
ing the sheriff to levy for $454. The 
master reported only $62 due, tic excep- 
tions being taken to the report, it was 
confirmed : — Held : deft, was entitled to 
the coHts of the reference. — Lynch v. 
O’Brien (1873), R. E. D. 396. — CAN. 

t. Costs of appeal.] — An applica- 
tion, On behalf of pitta., to confirm the 
master’s report, was dismissed with costs, 
ou the ground that the application 
should have been to the ct., the fact that 
the cause had been adjourned for further 
hearing being overlooked or forgotten. 
Pitta.’ appeal was allowed, Sc costs re- 
served : — Held : pitta, should have the 
costs of that appeal. — F raser v. Kayh 
(1892), 25 N. S. L. R. 102. — CAN. 

2475 i. Remuneration of referee — How 
entitled to payment.} — A referee having 
entered upon a reference is not entitled 
to payment of his fees from day to day 
as a condition of proceeding with the 
reference. — G allagher v. Monoton 
(1901), 21 C. L. T. 485 ; 2 N. B. Eq. Rep. 
269. — CAN. 

2475 ii. Security for.] — Semble : 

where there is a probability that tho fees 
of a referee will not be paid, the ct. will 
require that his fees lie secured to liim 
before ordering the reference to be 
proceeded with.- -Gallagher v. Mono- 
ton (1901), 21 C. L. T. 485 2 N. B. Eq. 

Rep. 269.— -CAN. 

2475 Hi. Remedy for.] — Upon are- 

ference under Jud. Act, s. 102, the referee 
apportioned tho amount of Ills fees 
between pitta. & defts. according to the 
time occupied by each upon the refer- 
ence. Pitta, paid their sliarc, hut defts. 
did not: — Held: the referee should 
issue his report to pltfs. without further 
payment by them, & look to defts. for 
their share of his fees. — B rooks v. 
Georgian Bay Saw-Log Salvage Co., 
Rumlky v. Georgian Bay Saw-Log 
Salvage Co. (1895), 17 P. R. 34. — CAN. 
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& C, ( a ).] 

ower under C. L. P. Act, 1854, to order a cause to 
e compulsorily referred against the will of one of 
the parties. — M organ v. Ainslie (1873), 28 L. T. 
120 . 

2478. Power to refer to special referee — Before 
Act of 1889 — Reservation as to costs.]— The ct. or 
a judge has no power to refer any cause or matter to 
a special referee without the consent of the parties 
thereto. 

One of the parties to a cause objected to a refer- 
ence to a special referee, Sc the judge, in ordering the 
cause to be tried by an official referee, ordered that 
44 the extra costs occasioned by a trial before an 
official referee instead of a special referee be re- 
served ” : — Held : the judge had jurisdiction to 
insert these terms in the order. — L ondon & 
Lancashire Fire Insurance Co. v. British 
American Assocn. (1885), 54 L. J. Q. B. 302 ; 52 
L. T. 385. 

2479. Judicature Act, 1873 (c. 66), s. 56 — Act of 
1889, s. 14.] — Pltfs. brought an action for an in- 
junction to restrain deft, from interfering with 
pltfs/ ancient lights. Special issues were raised 
m the action, Sc a question arose whether, according 
to the plans Sc evidence, a proposed erection would 
materially obscure the ancient lights : — Held : 

(1) under Jud. Act, 1873, s. 50, the ct. had a discre- 
tion to send the whole case to be tried by a referee, 
& having regard to the evidence of deft-., that 
seemed to be a very convenient course to take ; 

(2) as a question of law might arise, & it would be 
most unfortunate if the referee should adopt a view 
in regard to the latter which the ct. might think 
incorrect, the proper course was to refer the whole 
case to an official referee under the Act of 1889, 
s. 14 (6), & to direct him to send a special case 
(s. 19) of any question of law which might arise in 
the course of the inquiry. — Parks v. Eames, f 1800] 
W. N. 143. 

2480. Married Women's Property Act, 1882 (c. 75 ), 
s. 17.] — The ct. has no jurisdiction under the above 
sect, to refer the whole subject-matter of an 
originating summons taken out under the sect, to 
an official referee for trial. Qu . ; whether, having 
regard to the special & peculiar jurisdiction con- 
ferred by the above sect., the ct. has jurisdiction to 
refer a matter arising under that sect, to an olficial 
referee for trial under s. 14 of the Act of 1889. — 
Re Humphery A Hijmphery, [1917] 2 K. B. 72 ; 86 
L. J. K, B. 775 ; 117 L. T. 7 ; 61 Sol. Jo. 382, C. A. 

2481. One defendant out of jurisdiction — Form of 
order.] — By consent of pltf. & deft, within the 
jurisdiction, partnership accounts, etc., & all 
matters in difference, were referred to arbn., not- 
withstanding the absence beyond the jurisdiction 
of other deft., who had been a partner with pltf, 
Ac deft, before the ct. Form of order of reference. — 
Duxbury v. Isherwood (1864), 10 L. T. 712 ; 12 
W. It. 821. 

2482. Only parties on record can consent to 
reference of cause.] — A submission t-o an award 
between A. & B., the parties on the record, having 
been made a rule of ct., which award not having 
been made in time, the dispute had been referred 
to a second arbitrator by B. & C., the real parties 
in the suit, no attachment can issue against B. for 
not obeying the award made by the second 
arbitrator, because the reference should be made 
by the parties on the record. — Owen v. Hurd 
(1788), 2 Term Bep. 643; 100 E. B. 346. 

Annotation : — Mentd- R. v. Christian (1812), Car. & M. 388. 

B . Prolonged Examination of Documents 
or Scientific Inquiry, 

2483. General rule.] — The ct. or a judge has no 
power under Jud. Act, 1873 (c. 66), s. 57, to order 


an action to be referred to an official referee, for 
s. 57 only allows any question or issue of fact, or 
any question of account, to be tried before an 
official referee, if the parties consent in any cause, 
Sc, if they do not consent, in any cause requiring a 
prolonged examination of documents or accounts 
or any scientific or local investigation. — Longman 
v . East, Pontifex v. Severn, Mellin v. Monioo 
(1877), 3 0. P. D. 142 ; 47 L. J. Q. B. 211 ; 38 L. T. 
11 ; 26 W. B. 183, C. A. 

Annotations : — Consd. Goodwin v. Budden (1880), 42 L. T. 

530 ; Ward v, Pilley (1880), 5 Q. B. D. 427, C. A. Mentd. 

Budlsohe Anilin und Soda Fabrik v. Levinstein (1883), 24 

Ch. D. 150; Darlington Wagon & ■ Engineering Co. v. 

Harding (1890), 60 L. J. Q. B. 110, C. A. 

2484. Prolonged examination of documents — What 
Is — Reading letters.] — Beading a lot of letters is not 
what Jud. Act, 1873, s. 57, means by a “ prolonged 
examination of documents ” (Lush, J.). — Green’s 
Trustee v. Barrett, Barrett v. Bosenthal 
(1875), Bitt. Prac. Cas. 22. 

2485. Appeal from order of reference.] 

— The Ct. of Appeal has power to review the order 
made by a judge under Jud. Act, 1873, s. 57, ‘who, 
having jurisdiction to make such order, has in the 
exercise of his discretion ordered the issues of fact 
in an action t-o be tried by an official referee, on the 
ground that they required prolonged examination 
of documents Sc also scientific & local investigation ; 
but the Ct. of Appeal, whose discretion in such case 
is to be substituted for that of the judge, will not 
exercise such discretion except in a strong case 
where it clearly thinks the judge has wrongly 
exercised his discretion, Sc that an injustice has 
been done by the order he has so made. Semble : 
the “ prolonged examination of documents ” in- 
tended by the above sect, is an examination re- 
quired to enable the judge to leave questions of 
fact to the jury, Sc not an examination to enable 
him to determine a question of legal right (BRETT, 
L.J.). — Ormerod v . Todmorden Joint Stock 
Mill Co., Ltd. (1882), 8 Q. B. I). 664 ; 51 L. J. 
Q. B. 348 ; 46 L. T. 669 ; 30 W. B. 805, C. A. 

Annotations : — Refd. Swyny r. N. E. Ry. Co. (1896), 74 L. T. 

88, C. A. Mentd. Huxley v. London Extension Ry. Co., 

Hughes v, Merrett, Wood r. Madge (1880), 17 Q. B. D. 

373. 

2486. Solicitor's negligence — Delay.] 

Where an action was one of negligence alleged 
against- solrs., who had reported favourably on a 
mtge. investment which resulted in loss ; — Held : 
(1) no order to refer could be made ; (2) there was 
a difficulty about directing trial before a special 
referee when a cause was on the point of being 
tried. — Anon. (1875), 1 Char. Cham. Cas. 26 ; Bitt. 
Prac. Cas. 6. 

2487. Reference of whole cause.] — Where a 

cause requires any prolonged investigation of 
documents or accounts within Jud. Act, 1873, s. 57, 
all the issues in such cause may be compulsorily 
referred to an official referee for trial, Sc the power 
to refer is not limited to such issues as involve 
questions of account. 

A summons to refer all the issues for trial to an 
official referee need not be taken out within four 
days after notice of trial under B. S. C., Ord. 36, 
r. 5.— Ward v. Pilley (1880), 5 Q. B. D. 427 ; 49 
L. J. Q. B. 705 ; 43 L. T. 301 ; 28 W. B. 937, 
O. A. 

Annotations : — Consd. Martin v . Fyfe (1883), 49 L. T. 107 ; 

Knight v. Coales (1887), 19 Q. B. I). 290, C. A. 

2488. Constructive total loss — Evidence on 

commission.] — In an action for constructive total 
loss, the main question to be decided was whether 
a particular twist in a vessel was congenital, or 
caused by perils of the sea. Evidence taken on 
commission amounted to three hundred pages of 
print, Sc six scientific witnesses were to be called s— 
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Held: this was not a case involving such “ pro- 
longed examination of documents or accounts, or 
any scientific or local investigation,” as to fall 
within Jud. Act, 1873, s. 57, & an application at 
chambers to direct the trial of the action to be 
taken before a special referee or referees, instead of 
before a jury, was properly refused. — Hamilton v. 
Merchants’ Marine Insurance Co. (1889), 58 
L. J. Q. B. 544. 

Annotation: — Gonad. Swyny v. N. E. Ry. Co. (1896), 74 

L. T. 88. C. A. 

2489. Scientific or local examination — What is — 
Patent action — Appeal.]— At the trial of an action 
for the alleged infringement of a patent, the judge, 
during the opening of the case but before its con- 
clusion, intimated that in his opinion the issues of 
fact ought to be tried before an official referee. 
Accordingly he adjourned the case, & after the 
lapse of a few days an order was drawn up as an 
order of the High Ct. referring the issues to an 
official referee : — Held : it was impossible to say 
that such an action did not require a scientific 
investigation, & the judge having decided that it 
did, the ct. would not interfere with his discretion. 
Qu . .* whether the appeal was to the Ct. of Appeal 
or not. — Saxby v. Gloucester Wagon Co., [1880] 
W. N. 28. 

2490. Furniture to be examined.] — Where 

furniture in a house has to be examined, a local 
investigation is required & a reference may be 
ordered without the consent of all the parties 
interested. — Anon. (1875), Bitt. Prac. Cas. 40 ; 1 
Char. Cham. Cas. 29. 

2491. Obstruction of light.] — The power to 

direct a compulsory reference does not enable the 
ct., in an action for obstruction of light & air, to 
appoint a surveyor at deft.’s instance to view the 
premises, etc., & report to the ct/. as to any injury 
sustained, there not being involved a “ prolonged 
examination of documents or any scientific or local 
investigation.” — Baltic Co. v. Himpson (1870), 
24 W. R. 390 ; 2 Char. Pr. Cas. 119. 

2492. Allegation of fraud.] — Deft., in an 

action for money due for work done under a con- 
tract, pleaded that the work had not been done to 
the satisfaction of his architect, the terms of the 
contract being that pltf. should be paid only on 
the completion of the work to the satisfaction of 
deft. & of his architect, whose decision in case of 
dispute was to be final & binding. Deft, then 
counter-claimed, in respect of delay & defective 
machinery supplied, for a sum greater than pltf.’s 
claim. In reply pltf. alleged that the architect had 
refused to say he was satisfied unfairly & improperly 
in collusion with deft. & by his procurement. 
Subsequently pltf. obtained an order for the trial 
of the action by a referee under s. 14 of the Act of 
1889 : — Held : the order ought not to have been 
made because pltf.’s allegation was one of fraud, 
which, being capable of being tried separately, he 
had a right to have tried by a jury. — Russell & 
Co. t>. Harris (1891), 65 L. T. 752. 

C. Matters of Account . 

(a) Under Common Law Procedure Act , 1854 

(c. 125), 8 . 3. 

2493. Claim lor deduction lor timber improperly 
cut.] — In an action for freight where the items of 
the account were admitted, but deft, claimed a 
deduction in respect of timber alleged to have been 
improperly cut by the master at Quebec, which 
claim was answered by the allegation of a custom 
at Quebec authorising the master so to cut the 
timber, deft applied to the ct. to order a reference 
under the above sect. : — Held : the sect, did not 
apply. — Sim v. Oliver (1854), 24 L. T. O. S. 71. 

2494. Cross claim lor security.]— An action, in 
which either the terms of an agreement declared 


on or the nature of the pleadings necessarily involve 
“ matter of account,” will not be tried, but will be 
referred by the judge under the above sect., & a 
cross claim for security will also be referred. — 
Jones v. Beaumont (1858), 1 F. & F. 336. 

2495. Dilapidations — Amount only in dispute.] — 
An action for dilapidations, when money is paid 
into ct., & the question in dispute is only as to the 
amount of the damages, may be a matter of account 
& the subject of a compulsory reference within the 
above sect. — Cummins u. Birkett (1858), 3H.&N. 
156 ; 27 B. J. Ex. 216 ; 157 E. R. 425 ; sub nom . 
Re Gurdon, Cummins v . Birkett, 30 L. T. O. S. 
334 ; 22 J. P. 179 ; 4 Jur. N. S. 242 ; 6 W. R. 366. 

Annotation : — Folld. Amrell v. Felgate (1861), 7 H. Sc N. 396. 

2496. .] — In an action by an incum- 

bent against the exors. of a deceased incumbent for 
dilapidations in the chancel of the parish church, 
the only question was as to the degree or amount of 
repair requisite having regard to the state of the 
chancel, & a question arising as to the rule of law 
upon that subject : — Held : a fit case for a reference 
to arbn. under the above sect., as a mere “ matter of 
account.” — P ell v. Addison (1860), 2 F. & F. 291. 

Annotation : — Reid. Angel 1 v. Fellgato (1861), 10 W. R. 83. 

2497 . Sufficiency of amount paid Into court.] 

— In an action by a landlord against his tenant for 
breach of contract in not repairing the demised 
premises, & delivering same up in proper repair, 
deft, pleaded payment of £10 into ct. Pltf. replied 
that was not sufficient. A judge of chambers then 
made an order under the above sect, against deft.'s 
consent that the whole matter be referred : — Held : 
the order for a compulsory reference was correct. — 
Anoell v. Felgate (1861), 7 n. & N. 396; 31 
L. J. Ex. 41 ; 5 L. T. 322 ; 10 W. R. 83 ; 158 E. R. 
527. 

2498. Bills of exchange.] — The ct. refused to refer 
an action upon bills of exchange to the master, 
under the compulsory clauses of the above sect., 
pltf. suing deft, as drawer, which was not a matter 
of mere account. — Pellatt v. Markwick (1858), 
3 C. B. N. S. 760 ; 30 L. T. O. S. 275 ; 6 W. R 
254 ; 140 E. R. 941. 

Annotation : — Reid. Angell v. Fellgate (1861), 10 W. R. 83. 

2499. Matter of account between one of parties to 
cause & third party. ]-r-Thcre may be a reference of 
a cause or of matter of account therein by the 
judge at the trial, on the application of either party, 
under the above sect., & this, although the “ matter 
of account ” is not between pltf. deft., but be- 
tween one of the parties to the cause <fc a third 
party, provided it is by plea or otherwise mixed 
up with the cause of action or defence. — Adams v. 
Yeoman (1860), 2 F. & F. 92. 

2500. Solicitor’s bill — Set-off — Retainer.] — Where 
there was a set-off on an attorney’s bill, & the 
question of retainer might arise on many of the 
items : — Held : the cause involved “ matter of 
account,” which could not be conveniently tried, 
& must be referred. — Goodred r. Seale (1861), 2 
F. & F. 382. 

2501. Negligence.] — In an action on an 

attorney’s bill, there being a dispute as to items, & 
also a defence on the ground of negligence, & a 
judge having made an order at chambers to refer 
the matter to the arbn. of the master under the 
above sect., the ct. refused to disturb the order, it 
not having been made to aon -ar on the* part of 
deft, at chambers that the defence of negligence 
was so distinct as that it ought to be tried by a 
jury. — R eece v» Chaffers (1863), 7 L». T. 781 ; 11 
W. R. 307. 

2502. Joint adventure accounts.] — Where goods 
were agreed to be shipped for certain ports as a 
“ joint adventure ” : — Held : as to the joint ad- 
venture, the matter, being one of account, was a 
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fit subject lor a reference to arbn. — Kahnweiler 
v. Dobson (1863), 3 F. & F. 709. 

2503. Commission — Part only.] — In an action for 

goods sold, money had & received, & money lent, 
pltfs. ’ claim consisted partly of matters of mere 
account, which could not be conveniently tried by 
a jury, & partly of commission, which pltfs. had 
paid defts. in respect of orders for goods, & which 
pltfs. sought to recover back, on the ground that 
such orders were fictitious : — Held ; a judge had 
jurisdiction under the above sect, to refer the case 
compulsorily to a master, & the ct. refused ‘to 
interfere with the judge’s exercise of sufch jurisdic- 
tion. — Imhof v . Sutton (1867), L. R. 2 C. P. 406 ; 
36 L. J. C. P. 130 ; 15 L. T. 578. ‘ * 

2504. Action for work & labour.] — Pltf. sued deft, 
for work & labour as an auctioneer, & before plea 
deft, applied to a judge for an order to refer the 
matter to one of the masters, upon an affidavit 
which stated “ that the matter in disputo in this 
action consists of mere matter of account, which 
cannot be conveniently tried in the ordinary way,” 
which order, though opposed by pitl’., was accord- 
ingly made. Upon a subsequent application by 
pltf. to set aside such order, upon the ground that 
an action for “ work & labour ” was not within the 
operation of 0. L. P. Act, 1854, s. 3, & that it would 
be competent to deft, to set up a defence of non- 
liability : — Held : such action was within the 
operation of the Act, & if w hen before the master 
deft, set up any other matter of defence, then it 
would be the proper time for pltf. to apply to 
rescind the order. — Clark v. Ware (1867), 17 
L. T. 144. 

2505. Question of law.] — A ct. of common law 
may, at least with the consent of the parties, refer 
a cause to arbn. under the above sect., although it 
has been sent from the Ct. of Ch. as one involving 
matters fit. to be disposed of by a ct. of law. 

Where it was suggested that a cause to be re- 
ferred to the master under that sect, turned almost 
entirely on a question of law, the ct., with consent 
of the parties, referred it to the master, with a direc- 
tion that, if that question arose before him, he 
should make an interlocutory report referring it to 
the ct., which, in the event of the decision of that 
question being insufficient to end the dispute, 
would send it back to him to go into the rest of the 
account. — Master v. Hamilton, Hamilton v. 
Master (1857), 3 Jur. N. S. 722. 

2506. Accounts agreed.] — In an action to re- 

cover the amount due to pltfs. for the insertion by 
them, on the order of deft., of certain advertise- 
ments from time to time in various newspapers, 
the ct. made absolute a rule to set aside a com- 
pulsory order of reference by a judge at chambers 
under the above sect., it appearing to the ct., on 
the affidavit of deft, made subsequent to the order, 
that the amount sued for was admitted, & that the 
only question was as to the liability of deft., as the 
agent of a third party, in giving the orders for in- 
sertion to pltfs. — Brown v. Girard (1868), 19 
L T 324. 

2507. Allegations of fraud.] — Pltfs. sued deft, for 
over seven million cubic feet of gas sold & delivered, 
during a period of nearly five years, at a price of 
2a. 5 d. per cubic foot. Deft., as to part of the claim, 
paid money into ct., & pleaded, as to the residue, 

“ never indebted ” & payment. He then obtained 
an order under the above sect, compulsorily re- 
ferring the action, on the ground that the matter in 
dispute was wholly or in part one of “ mere ac- 
count,” which could not conveniently be tried by a 
jury. Pltfs. applied to rescind this order, alleging 
that they proposed at the trial to attempt to prove 
that deft, had been guilty of fraudulent conduct by 


the secret abstraction of their gas, & that upon this 
question, which would regulate the damages 
awarded, they were entitled to the verdict of a 
jury : — Held : the nature of the dispute was not 
altered because pltfs. imputed fraud to deft, in re- 
lation to it, &, substantially, the matter was one 
wholly or in part of mere account, which could not 
be conveniently tried by a jury, & the order was 
rightly made. — Birmingham & Staffordshire 
Gas Cfo. v. Ratcliff (1871), L. R. 6 Exch. 224 ; 40 
L. J. Ex. 136. 

2508. Preliminary question as to liability.] — In an 

action for breach of covenant to repair, deft, denied 
his liability. A judge having ordered the action to 
be referred compulsorily under the above sect., 
the Exchequer Division affirmed the order: — 
Held : the order must lje reversed, fdr the judge 
had wrongly exercised his discretion in referring it. 
Senible : as there was a preliminary question as to 
the liability of deft, to be decided before any ques- 
tion of account could arise, there was no power to 
refer the action compulsorily under the above 
enactment. — C low v. Harper (1878), 3 Ex. D. 
198 ; 47 L. J. Q. B. 393 ; 38 L. T. 269 ; 26 W. R. 
364, C. A. 

Annotations : — Consd. Goodwin v. Buddcn (1880). 42 L. T. 
530 ; Martyn v. Fyfo (1883), 49 L. T. 107. Expld. Knight 
v . Coales (1887), 19 Q. B. D. 290, C. A. Reid. Shoard v. 
Learoyd (188G), 2 T. L. R. 032. Mentd. Rhodes v. Patoley 
Bridge Union Urdus. (1884), 51 L. T. 235. 

2509. Part only matters of account — Reference of 
whole cause.] — Where the matter in dispute in a 
cause consists wholly, or in part, of matters of 
mere account, the ct. or a judge may in either case, 
if they or lie think fit, order the whole matter in 
dispute to be referred, or a part only, under the 
above sect. — B rowne (Brown) v. Emerson (1856), 
17 C. B. 361 : 25 L. J. C. P. 104 ; 26 L. T. O. S. 
260 ; 2 Jur. N. S. 190 ; 4 W. R. 295 ; 139 E. R. 
1112. 


Annotations : — Held. Angoll v. Fellgate (1801), 10 W. R. 83 ; 
Triukett v. Green (1805), Har. & Ruth. 03. 


2510. .] — An action may be referred 

under the above sect., although the question in dis- 
pute does not consist entirely of matters of mere 
account. — Martin v . Fyfe (1883), 50 L. T. 72, 
C. A. 


Annotation : — Folld. Knight v. Coales (1887), 19 Q. B. D. 290, 

C. A. 

2511. Reference of part.] — In an action by 

an engineer for professional services, the claim 
depending partly upon his right to commission, & 
partly on the propriety of charges for work done, 
the items of which were numerous, the judge 
ordered the latter to be referred to arbn. under the 
above sect, as a matter of account, consenting to 
try the question with regard to the right to com- 
mission as a question of fact. — Murray v. Sunder- 
land Dock Co. (1858), 1 F. & F. 179. 


(6) Under Judicature Act , 1873 (c. 60), 8. 57. 

2512. Allegations of fraud.] — The ct. will not, 
without consent of the parties, order a case to be 
tried before an official referee under the above 
sect.., where there are charges of fraud, & the issues 
to bo tried involve the character & reputation of 
one of the parties. Such a case is not within the 
purview of the sect. Senible : the ct. would have 
no jurisdiction to make such an order. — Leigh v . 
Brooks (1877), 5 Oh. D. 592 ; 46 L. J. Ch. 344 ; 25 
W. R. 401, C. A. 

Annotations Distd. Hoch v. Boor (1880), 49 L. J. Q. B. 665, 
£. A. Consd. Sacker v. Ragozine (1881), 44 L. T. 308. 
Folld. Dirnmook v. Randall (1889), 5 T. L. R. 358, C. A. 
Apld. Russell v. Harris (1891), 05 L. T. 752. Refd. Hoult 
v. Anderson (1886), 2 T. L. R. 257, C. A. 

2513. .] — A charge of fraud was brought 

against a party to an arbn., & the ct. held that 
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though it is not an absolute rule of law that a man 
is entitled to a trial in open ct., yet, unless in most 
peculiar circumstances, he ought to have a charge 
of fraud tried in open ct., & not in a private room, 
so that his enemies may not be able to say that 
they did not know how the charge was met & how 
far the man was absolved. — D imiock v, Randall 
(1889), 5 T. L. R. 358, C. A. 

2514. Appeal.] — A judge has jurisdiction, 

under the above sect., to refer compulsory issues 
which involve questions of fraud, affecting the 
character & reputation of the parties, though, as a 
general rule, such issues ought not to be referred. 

An appeal from a compulsory order of reference, 
made under the above sect, by a judge sitting at 
Nisi Prius or assizes, must be brought direct to 
the Ct. of Appeal. — Hocit v. Boor (1880), 49 L. J. 
Q. B. 065 ; 43 L. T. 425, 0. A. 

Annotations: — Folld. Sucker v. Hugo zinc (1881), 44 L. T. 

308. Consd. Dimmock v. Randall (1889), 5 T. L. It. 358, 

C. A. Distd. Russell v . Harris (1891), 65 L. T. 752. Re!d. 

Ormerod v. Todmorden Joint Stock Mill Co. (1882), 8 

Q. B. V. 664, C. A. 

2515. Order obtained as to trial — Application for 

reference too late.] — In a suit to ascertain boun- 
daries pltf. gave notice of trial before a judge <fc 
obtained an order that the evidence should be 
taken vivcl voce at the trial. Five weeks afterwards 
he applied that the suit might be referred to an 
official referee, on the ground of saving expense & 
that a local investigation was necessary : — Held : 
(1) the application was out of time ; (2) pltf., 

having already selected the mode in which his 
action should be tried, could not afterwards resort 
to another mode of trial. — L ascelles v. Butt 
( 1876), 2 Ch. D. 588 ; 35 L. T. 122 ; 24 W. R. 659 ; 
3 Char. Pr. Cas. 290, C. A. 

Annotation Dbtd. Ward v . Pillcy (1880), 5 Q. B. D. 427, 

O. A. 


2516. “ Accounts ” — Not construed narrowly.] — 

The ct. will order a matter to be referred to a 
special referee if the i>arties consent, or to an 
ordinary official referee where there is not such 
consent, if it is satisfied that there are difficult 
questions of account to be settled, or that scientific 
investigation is necessary, & the ct. will not give 
a narrow meaning to the word “ accounts ” used 
in the above sect. — Re Leigh, Rowcliffe v. 
Leigh (1876), 3 Ch. D. 292 ; 24 W. R. 782 ; 2 
Char. Pr. Cas. 128, 

2517. Where part referable— All issues may be 
referred.] — Any question of account which may be 
referred compulsorily to a master under C. L. P. 
Act, 1854, s. 3, may also be referred compulsorily 
to an official referee under Jud. Act, 1873, s. 57. 
In any case in which the ct. has jurisdiction to refer 
compulsorily a question of account to an official 
referee, it has also jurisdiction so to refer all the 
other issues in the action. — Ward v. Pilley (1880), 
5 Q. B. D. 427 ; 49 L. J. Q. B. 705 ; 43 L. T. 301 ; 
28 W. R. 937, C. A. 

Annotations .—Folld. Martin v. Fylo (1883), 49 L. T. 107 : 
Knigrkt v. Coales (1887), 19 Q. B. D. 296, C. A, 


2518. Partnership disputes.] — To an 

action for money had & received, deft, pleaded that 
u pltf. & deft, still are partners or co- adventurers 
in holding certain horse races & race meetings, 
which partnership still subsists, & the alleged 
causes of action arose out of such partnership <fc not 
otherwise.” An order having been made by a judge 
at chambers referring all the issues in the action 
to an official referee : — Held : the order was right. 
— Goodwin v. Sudden (1880), 42 L. T. 536. 


2519. -.] — If any part of the matter in 
dispute can be brought within 0. L. P. Act, 1854, 
s. 3, as being matter of mere account which cannot 
conveniently be tried in the ordinary way, then 
Jud. Act, 1873, s. 57, applies, & the ct. or a judge 
has jurisdiction to refer compulsorily under that 
sect, all the issues in the cause (Lord ISsher, M.R.). 
—Knight v. Coales (1887), 19 Q. B. D. 296 ; 56 
L. J. Q. B. 486 ; 35 W. R. 679 ; 3 T. L. R. 659, C. A. 

Annotations : — Apld. Hurlbatt v. Barnett, [1893] I Q. B. 77, 

C. A. Refd. Case v. Willis (1892), 8 T. L. R. 610, 

2520. Account & wrongful dismissal — Justifica- 
tion.]— Pltf. brought an action against defts. for 
damages for^ wrongful dismissal, for balance of 
amount of money paid to defts.’ use, & for an 
account of profits on sales on which pltf. claimed 
corfimission. Defts. justified the dismissal on the 
ground that pltf. had misconducted himself by 
wilfully disobeying the reasonable orders of defts., 
& by habitually neglecting his duties, & by con- 
verting to his own use money which he had re- 
ceived to the use of defts. By order of a judge at 
chambers the issues in the action were referred to 
an official referee pursuant to the above sect., the 
statement of defence being amended by omitting 
the allegation that pltf. converted money to his 
own use : — Held : the order of the judge at 
chambers was right. — S acker v . Raoozine <fc Co. 
(1881), 44 L. T. 308. 

Annotation .—Refd. Russell v. Harris (1891), 65 L. T. 752. 

(c) Under Arbitration Act, 1889 (c. 49), 8. 14. 

2521. Preliminary questions of law & fact.] — In 

an action for damages for an alleged breach of a 
mining lease, by not working a coal mine in a 
proper & workmanlike manner & in breach of the 
provisions of the lease, defts. denied that they had 
improperly worked the mine, stating that the 
flooding of a certain seam was rendered necessary 
by the fiery character of the coal, & contended that, 
on the true construction of the covenant, their 
action was right : — Held : an order of a judge at 
chambers ordering the case to be tried before an 
official referee was wrong, & must be set aside. 

It is very undesirable that parties should be 
deprived of their right to have questions of law 
determined by a judge, & questions of fact deter- 
mined by a jury. Defts. object to have their case 
tried by a private tribunal, & they are justified in 
their objection (Day, J.). — Case v. Willis (Wallis) 
(1892), 8 T. L. R. 610 ; 36 Sol. Jo. 4C3. 

2522. Part of case involving matters of account.] — 
If the ct. think that any part of a case does or may 
involve a matter of account, the whole case may 
bo compulsorily referred under the above sect., 
although in certain events it may become un- 
necessary to determine the matter of account. — 
IIurlbatt v. Barnett & Co., [1893] I Q. B. 77 ; 
62 L. J. Q. B. 1 ; 67 L. T. 818 ; 41 W. R. 33 ; 9 
T. L. R. 23 ; 37 Sol. Jo. 8 ; 4 R. 103, C. A. 

2523. Accounts of unusual difficulty.] — A very 
difficult account was directed to be taken by an 
official referee instead of in chambers, on account 
of the great saving of time which would thus be 
effected. — ROv iiefoucauld v. Boustead, [1897] 1 
Oh. 196, 0. A. 

Annotations : — Mentd. Re Gallard, Ex p. Gallard, [1897] 2 

Q. B. 8 ; Isaacs v. Evans (1899), 16 T. L. R. 113 ; Brooks 

v. Muckleston, [1909] 2 Ch. 619. 

D. Under Colonial Statutes and Rules . 

See cases infra . 


PART V. SECT. 2, SUB-SECT. 1.— D. 

u. Making of reference. — Under what 
Act .] — Macdonnell v. Baird (1890), 
13 P. R. 331. -CAN. 

v. Connice v. Cana- 


dian Pacific Ry. Co. (1889), 16 O. R. 
639. — CAN. 

w. .] —Anhalt v. Phcknix 

Assurance Co. (1878), 7 P. R. 341. 
CAN. 


a. Who may make order of reference 
— Yukon court .] — Power to make an 
order of reference In an action is a matter 
of jurisdiction, & not merely a question 
of “ procedure & practice,’ within s. 3 
of Judicature Ordinance, & the Yukon 
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Arbitration. 


Sect. 2 . — References for trial: Suh-sejt. 1, D., E. & 

E. Appeals from Order referring. 

2524. Not after acquiescence & delay.] — Where, 
upon a summons at chambers to refer a suit to 


the master, as involving matter of account, an 
order so to refer it has been assented to on the part 
of pltf., & it has been arranged that he shall have 
the carriage of the order so to refer it, he can- 
not, after some delay, apply to rescind the order, 
i on the ground that it is not a matter of mere 


Ct. has no power under this sect, to make 
an order of reference. — Williams v. 
Faulkner & Kroenert, Raymond v. 
Faulkner & Kroknert (1900), 8 
B. C. R. 197. — CAN. 

b. Master in chambers, local 

masters , county judges.] — The master in 
chambers, & local masters & county 
judges, acting under r. 422, Ontario Jud. 
Act, have no jurisdiction under Ontario 
Jud. Act, ss. 47 & 48, to order references 
in opposed cases. — White r. Bekmkk 
(1885), 10 P. R. 531.— CAN. 

c. To whom reference may he made 
— Judge of different county.] — An action 
cannot, under O. L. 1 J . Act, 1856, be 
referred to the judge of any other county 
than that in which the venuo is laid, 
unless by consent. — McKdward v. 
McEdward (1857), 3 U. C. L. J. 75. — 
CAN. 

d. Officer of court or county 

judge.] — Under O. L. P. Act, s. 158, a 
country cause may be referred to the 
arbn. of an officer of the proper ct. at 
Toronto as well as to the county judge. 
— Bigelow e. Cleverdon (1872), 6 
P. R. 3.— CAN. 

e. Master of which county .] — 

Testator lived & died in 8. ; deft., exor., 
lived there, & one of the two parcels of 
land which made up the real estate of 
testator was in that county. The other 
& smaller parcel of land was in the 
county of Y., & pith’s solrs. practised 
there : — Held. : the reference for adminis- 
tration should be to the master at S. — 
lie Armstrong, Armstrong v. Arm- 
strong (1898), 18 P. it. 55.— CAN. 

f. Only to official referee or 

judge of county court .] — Except by con- 
sent, the ct. has no power to order a re- 
ference under s. 101 of Ontario Jud. Act, 
R. S. O., 1887 (c. 44), to any person other 
than an official referee or the judge of a 
county ct. — Fewsterv. Raleigh Town- 
ship (1892), 14 P. R. 429.— CAN. 

g. Discretion of court to inter- 

fere .] — Pltf. 's claim was upon an oral 
agreement entitling him to one-half of 
certain conmdssion received by deft. ; 
deft, filed a counterclaim, as to width 
there was no question that it would be 
proper to direct, a reference cither to 
arbn. or to an official referee. Pltf. 
subsequently made a motion to refer to 
an official referee under Ontario Jud. 
Act, s. 48, & deft, moved to refor to a 
named arbitrator, or to some other arbi- 
trator to be named by the ct. The ct. 
refused to interfere with the discretion 
exercised in referring the action to the 
referee. — Shields v. MacDonald (1886), 
14 A. R. 118.— CAN. 

h. Accountant.] — In an action 

to recover moneys alleged to have been 
paid to resp. as his share of profits, which 
applt. alleged afterwards proved to be 
losses, the ct. mai r without the consent of 
the parties refer the matters in dispute 
to an accountant, when the ct. is of 
opinion that the evidence Is unsatisfac- 
tory. — Canada Paper Co. v. Banna- 
TYNE (1881), 26 L. C. J. 124.— CAN. 

i. In what cases — Action on policy.] 
— In an action upon a policy or insur- 
ance on goods, the pleas denied tho 
policy, setting up that tho goods were 
not destroyed, that pltf. gave no notice 
of the loss a9 required, misrepresenta- 
tions as to the value of the goods & mode 
of heating the premises, & increase of 
risk by alterat on. After the examina- 
tion of one witness the judge ordered a 
compulsory reference : — Seville : the 
compulsory reference was authorised. — 
Newman v. Niagara District Mutual 
Insurance Co. (1866), 25 U. C. R. 435. 
—CAN. 


j. Questions of account.] — A 

judge has jurisdiction under Ontario 
Jud. Act, s. 48, to make a oompulsory 
order referring questions of account to an 
official referee. — Shields v. MacDonald 
(1886), 14 A. It. 118.— CAN. 

k. Investigation of long 

accounts.] — Actions involving the inves- 
tigation of long accounts will not be re- 
ferred as a matter of course. There is 
nothing to prevent parties agreeing to a 
consent reference of all matters in dis- 
pute in an action, even though involving 
Investigation of long accounts. — Web- 
ster v. Haggart (1885), 9 O. R. 27. — 
CAN. 

l. Mutual set-off.] — If the 

matters in dispute are matters of ac- 
count, as when the parties claim the 
boneflt of mutual sots-off, tho ct. will, on 
application, direct a reference under 19 
& 20 Viet. c. 102, s. 6. — Crkdin v. 
Credin (1858), 3 Ir. Jur. 252. — IR. 

m. Long accounts — Discretion 

of judge to determine what constitutes .] — 
It is for the judge to determine whether 
a case will involve the investigation of 
“ long accounts ” within O. L. P. 
Act, 1856, subject to review by the ct. 
only when it can he said that ho plainly 
did not exercise any discretion on this 
point, but applied the Act where it 
was altogether inapplicable. — Wells v. 
Gzowski (1857), 14 U. C. R. 553 — CAN. 

n. Sale of goods — No likelihood 

of question of quality or price.] — Where in 
an action on the common counts for 
goods sold, interlocutory judgment hav- 
ing been signed, pltf. desires a reference 
to tho master under C. I.. P. Act, 1856, 
s. 143, it must bo shown that no dispute ; 
is likely to arise cither as to quality or 
price.— Hutchison v. Sideways (1857), I 
14 U. C. R. 472.— CAN. ' 

o. Mesne profits or damages .] — 

Where in ejectment judgment, is given 
in favour of pltf. for the possession of the 
land in question, the trial judge has power 
to direct a reference as to mesne profits 
or damages. — Hesslein v. Wallace 
(1897), 29 N. S. L. R. 424— CAN. 

p. Grouiuls for refusing — Matters 
precedent to reference.] — A question of 
deft . *r liability expressly raised on the 
pleadings should he determined before 
a reference of all the questions of fact in 
controversy, including the amount of 
damages, is ordered. — Fewbter v. 
Raleigh Township (1892), 14 I’. R. 
429.— CAN. 

q. Not consisting of matters of 

account in whole or part.] — When tho 
matters in dispute do not appear to the 
ct. to consist, either wholly or in part, of 
matters of account, the ct. will not, with- 
out the consent of parties, refer the 
matter to an arbitrator. — M’Donnell v. 
Jameson (1856), 2 Ir. Jur. 100. — IR. 

r. Matter of account depending 

on issue for jury.] — Under C. L. P. Act, 
1856, s. 6, if the account In dispute 
depends on an issue for the jury, the ct. 
will not refer it, in the first instance, to 
an arbitrator. — Prior v. Perry (1857), 

2 Ir. Jur. 422.— IR. 

s. Material question of fact .] — 

Where a material question of fact is in 
dispute, the case is not a proper one in 
which to make an order for compulsory 
reference. — Gannon v. Gibb (1879), 8 
P. R. 115— CAN. 

t. Mixed question of law <b 

fact .] — In an action in which the ques- 
tion in issue was as to the true boundary 
between a creek & a hill claim, a refer- 
ence to ascertain tho boundary was 
ordered : — Held : the reference was a 
nullity, as it involved the determination 


of a mixed question of law & fact, & was 
not a matter of “ practice & procedure,” 
but of jurisdiction, & it was beyond the 
power of the ct. to order the reference 
even by consent. — S tevenson v. Parks 
(1903), 10 B. C. R. 387.— CAN. 

u. .) — On a reference of 

the matters in question in an action, un- 
less the line between the questions of 
law & fact is clear & distinct, it 1 b inad- 
visable to divide up the reference by first 
directing the evidence to the legal lia- 
bility, leaving the quantum of damages 
& all other matters to be afterwards 
disposed of. — R yan v. Carleton Place 
Village (1900), 31 O. R. 639.— CAN. 

v. Substantial part not within 

submission.] — The power of compulsory 
reference, conferred by s. 14 of 0. L. P. 
Act, 1856, is discretionary, to he exer- 
cised consistently with justice & con- 
venience, having regard to the special 
circumstances of each caso ; & semble : 
where a substantial part of tho claim 
does not fall within the submission, tho 
ct. will ho reluctant to interfere. — 
Moyers v. Soady (1886), 18 L. R. Ir. 
499.— IR. 

w. Action entered for trial.] — 

After a cause has been entered for trial 
it cannot bo referred under C. L. 1\ 
Act, 1856, s. 84 . — Shak v. O’Neil (1856), 
2 U. C. L. J. 229.— CAN. 

x. Opinion of jury desirable.] — 

No reference will he made under CT. L. I*. 
Act, 1856, s. 84, if it appear that de- 
fences are intended, upon which the 
opinion of a jury is desirable. — E vans r. 
Jac kson (1857), 3 U. C. L. J. 88.— CAN. 

y. Form of order . ] — An order of re- 
ference recited that “ tho matters in dis- 
pute consist in part of matters of mere 
account ... to ascertain & certify 
what, amount, if anything, dofts. should 
pay to pltf. under the policy in tho pload- 
mgs mentioned” : — Held : not an order 
for compulsory reference under O. L. P. 
Act. — A nhalt v. Phcknik Assurance 
C o.. Anhalt v. London Assurance Co. 
(1878), 7 P. B. 341.— CAN. 

7. .] — Held: an order must bo 

sot aside, for the judgo could not 
direct a reference making tho award 
subject to the opinion of the ct. — W ells 
v. Gzowski (1857), 14 U. C. R. 553. — 
CAN. 

aa. .1 — The reference in adminis- 
tration actions should primd facie he to 
the place where tho person whose estate 
is to he administered resided. — T homp- 
son v. Fairbairn (1885), 10 P. R. 533. — 
CAN. 

bb. Provision for arbitrators 

differing necessary.] — Where an order of 
reference to arbn. does not provide for 
difference of opinion among the arbi- 
trators, & for authorising a majority to 
decide the case, the award will bo Bet 
aside. — F uttkh Singh v. Gango (1865), 

4 W. R. 4.— IND. 

co. Whether time for delivery of 

award must he fixed.] — The provision 
contained in s. 508 of Civil Procedure 
Code, requiring the ct. to fix a reason- 
able time for the delivery of the award, 
is not imperative, but directory, & non- 
oompliance with it does not make tho 
order of reference abortive & any subse- 
quent arbn. proceedings ineffectual & 
had. — Har Narain Singh v. Bhag- 
want Kuar (1887), I. L. R. 10 All. 137. 
—IND. 

dd. Power to make second order.] — 
Parties to a suit pending referred the 
matters in dispute. An award was made, 
but it was afterwards discovered that 
one pltf. had died before termination of 
the arbn., & the award was set aside : — 



Part V. — References by Order of Court. 


625 


account. — R ogers v. Kearns (I860), 29 L. ,T. Ex. 
328 • 

~2525. Discretion not interfered with.] — Where in 
the exercise of his discretion a judge, without full 
knowledge of the facts, had refused to make an 
order under 0. L. P. Act, 1854, s. 3, referring both 
the issues Sc matters of account in an action, the ot., 
though in possession of facts which would justify 
the making of such an order, would not interfere 
with such discretion, where it was not shown that 
such order would be best in the interest of either 
garty. — Sheard v. Learoyd (1880), 2 T. L. R. 

2526. Not where order made by consent.] — The ct. 

refused to rescind an order of reference made by 
consent. — Evans v. Saunders (1887), 3 T. L. R. 
610, 0. A. 

See, also, Nos. 2536 — 2542, post. 

F. Amendment of Order referring . 

2527. Mistake — Transposition of names.] — Where 
the Christian name Sc surname are transposed by 
mistake in an error of reference, the ct. will allow 
that mistake to be amended. — Price v. James 
(1833), 2 Dowl. 435. 

Annotation : — Gonsd. Winn v. Nicholson (1849), 7 C. B. 819. 

2528. As to costs.] — Where it appeared that 
the parties had drawn up a rule in a general form, 
under the mistaken belief that nothing being said 
the costs would abide the event, the ct., after the 
award had been published, amended the rule of 
reference so as to make it express the intention of 
the ct. — Bell v. Postlethwaite (1855), 5 E. Sc B. 
695 ; 25 L. J. Q. B. 63 ; 1 Jur. N. S. 1167 ; 4 W. R. 
89 ; 119 E. R. 640. 

Annotations : — Distd. West London Ry. Co. v. Fulham Union 

(1870), L. R. 5 Q. B. 361. Re!d. Smith v. G. W. Ry. Co. 

(1856), 2 Jur. N. S. 668 ; Wimshurst, Halliek V. Barrow 

Shipbuilding' Co. (1877), 2 Q. B. 1). 335. 

2529. “ All matters in difference ” wrongly 
inserted.] — Where the words “ Sc all matters in 
difference ” were improvidently inserted in an 
order of reference, made under C. L. P. Act, 1854, 
s. 3, Sc the arbitrator made his award in favour of 
pltf., stating that there were no matters in differ- 
ence but those in the cause, the ct., on a motion to 
set aside a fi. fa . issued to enforce the award, 
amended the order by striking out the words “ Sc 
all matters in difference.” — Kendil v. Mkrrett 
(1856), 18 C. B. 173 ; 25 L. J. C. P. 251 ; 2 Jur. 
N. S. 523 ; 4 W. R. 594 ; 139 E. R. 1333. 

Annotations: — Reid. Talbot v. Fisher (1857), 2 C. B. N. S. 


471. Mentd. Robertson v. Sterne (1862), 13 C. B. N. S. 
248. 

2530. Order of Nisi Prius — Amendment refused.] — 

Order of Nisi Prius refused to be amended, accord- 
ing to the terms contained in a paper containing 
terms on which the cause was referred, signed by 
the counsel at the trial, the intention of the parties 
appearing from their subsequent acts to have been 
in favour of the terms of tne order. — Pearman v. 
Carter (1815), 2 Chit. 29. 

Annotation : — Gonsd. Winn v. Nicholson (1849), 7 C. B. 819. 

2531. After award.]-— A cause was re- 

ferred by an order of Nisi Prius, Sc it was agreed 
that the balance due to pltf. in Feb., 1842, was 
£700, Sc in 1843 £400, Sc that these sums ( inter 
alia) should be inserted in a statement of account 
Sc annexed to the order of reference. By consent 
the order was drawn up by pltf.’s attorney, whose 
clerk by mistake inserted in the account annexed 
to the order £400 as the balance due to pltf. for 
1842. The arbitrator acted on the figures laid 
before him. Sc the mistake was discovered when the 
award was published. Pltf. applied to the ct. to 
amend the order Sc send back the award to the 
arbitrator : — Held : the mistake was the mistake 
of the party, Sc the ct. would not interfere. — Winn 
(Wynn) v. Nicholson (1849), 7 O. B. 819 ; 18 
L. J. C. P. 231 ; 137 E. R. 325. 

Annotation : — Gonsd. Grafham v. Turnbull (1875), 44 L. J. Ch. 
538. 

2532. Striking out terms — No bill In equity.] — 

A cause was referred by order of Nisi Prius on the 
usual terms of ( inter alia) “ filing no bill in equity.* * 
The condition was erased because it was found 
essential to the justice of the case that a bill should 
be filed. — G rimbtone v. Bell (1812), 4 Taunt. 
254 ; 128 E. R. 326. 

2533. Inserting matter incidental.] — The ct. 

will amend an order of reference at Nisi Prius, 
made a rule of ct., by inserting such omitted matters 
as are incident to the substance of the agreement 
between the parties. — E vans v. Senor (1814), 5 
Taunt. 662 ; 128 E. R. 851. 

Annotations : — Distd. Winn v. Nicholson (1849), 7 C. B. 819, 
Mentd. Vanderbyl v. M’Kenna (1868), L. R. 3 C. P. 252. 

2534. Two orders in different terms.] — On a 

reference of a cause two orders of Nisi Prius were 
drawn up for the respective solrs. of pltf. Sc defts., 
which were not duplicates, but varied in their 
terms. Defts. made their order a rule of ct. Sc 
moved to set aside the award, the arbitrator having 
acted on pltf.’s order only. There was a counter- 
motion by pltf. to set aside the rule of ct. con- 


lleld : the ct. had no power to make a 
second order on the same agreement 
again referring to arbn. the matters in 
dispute. — P achkauri Ram v. Nand Rai 
(1908), I. L. R. 30 All. 505.— IND. 

PART V. SECT. 2, SUB-SECT. 1— E. 

k. What must he shown. 1 — The right 
of the trial Judge to refer the question of 
datnageB, as a question arising in tile 
action, under s. 101 of Jud. Act, is indis- 
putable, at all events as a matter of dis- 
cretion Sc subject to review ; & it is for 
the party objecting to the reference to 
show that the discretion has been 
wrongly exercised. — R a ni: v. Booth 
(1894), 16 P. R. 185.— CAN. 

l. Official referee not determining 

whole matter.) — Action by contractors 
for moneys claimed to be due on a 
building contract. Official referee found 
that the contractors wore bound by cer- 
tificates of the architects, & that if they 
had any claim for extras, It should be 
determined by arbn. Divisional Ct. 
allowed appeal from above order, & re- 
ferred the matter back to the referee to 
hear the evidence & to ascertain the sum 
due to the contractors. — Contractors 
Supply Co v Hype (1912), 21 O. W. It. 
530 ; 3 O. W. N. 723 ; 2D. L, K. 161.— 
CAN. 

J. — VOL. II. 


2624 i. Not after acquiescence & delay.) 
— Held : defts. having attended at the 
arbn. without protest, were precluded 
from an objection to an order for com- 
pulsory reforonoe. — Newman v. Niagara 
District Mutual Insurance Co. 
(1866), 25 U. C. R. 435.— CAN. 

m. Not merely because of plea of 
negligence.) — Where deft, appealed from 
an order referring a cause to arbn. , on the 
ground that there was u plea of negli- 
gence in the conduct of the services for 
wldch tiio action was brought, but it was 
not shown that the defence would really 
be raised, the appeal was dismissed. — 
Eaton t?. Roue (1882), 3 R. & G. 274. — 
CAN. 

n. Not that matter should have been 
decided by judge referring.) — The objec- 
tion that the judge at the trial should 
himself have decided the Issue as to 
failure of consideration, Instead of di- 
recting an inquiry before the master, is 
not one that an appeal ct. will entertain. 
— Feathjsrstonk v. Van Allen (1884), 
12 A. R. 133.— CAN. 

o. Not question of fraud being in - 
volved in accounts.) — In actions upon in- 
surance policies the questions in issue 
were not confined to matters of mere 


account, but defts. disputed their llabi* 
lity, Sc issues of fraud, misrepresentation, 
& concealment of facts woro raised upon 
the pleadings : — Held : an order refer- 
ring all issues in the action to a referee 
tor inquiry & report was Improperly 
made. Sc pltf. was entitlod to have a 
trial in the ordinary way.— Clarry v. 
British America Assurance Co. (1887), 
12 P. R. 357.— CAN. 

2526 I. Not where order expressed to 
be by consent.) — A reference caunot be 
treated as compulsory, when expressed 
to be by consent in the order of reference, 
which has been made a rule of ct. ; if not 
by consent, a party objecting should 
have the order amended. — Wilson v. 

I Richarpson (1878), 43 U. C. R. 365. — 
CAN. 

p. Right to object not waived.) — The 
judge intimated that he should refer the 
suit to arbn.. Sc allowed a certain time to 
the parties to object to that course. No 
objection was made within such time. Sc 
thereupon the judge referred the cause. 
After the day fixed defts. objected : — 
Held : the reference was not warranted, 
there having been no express consent by 
the parties. — Degumbur Chattrrjee v. 
Ram Prka Drbka (1863), Marsh, 517 ; 

2 Hay. 583.— IND. 

S 8 
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firming deft.’s order as incorrect. The ct. directed 
a reference to the associate to ascertain which of 
the two orders was drawn up in accordance with 
his minutes of the agreement made at the trial, <fc 
on receiving his report set aside the rule of ct. con- 
firming defts.’ order. — Alder v. Savill (1814), 
5 Taunt. 454 ; 128 E. R. 700. 

2535. Verdict subject to award — Mistake as to 
amount.]— Where a verdict was taken for pltf., 
subject to a reference, & the arbitrator awarded a 
larger sum than that mentioned in the order of 
reference, & there appeared to be a mistake in that 
order as to the sum : — Senible : the ct. would 
amend the order. — H annan v . Jure (1840), 10 
Jur. 026 ; subsequent proceedings sub nom. Annan 
v. Job, 10 Jur. 1083. 

2536. Consent order of reference — No power to 
amend unless mistake or fraud.] — It is not com- 
petent to the ct. to amend an order of reference, 
which has been drawn up “ by consent,” unless it 
be made manifest that there has been some omis- 
sion on the part of its officer, or that by some acci- 
dent or mistake the order is not in accordance with 
the intention of the parties, or that some fraud has 
been practised. 

A consent order was drawn up in a printed form, 
which contained no power to the arbitrator to 
amend : — Held : the order could not be amended 
by inserting therein a power to amend. — V andjsr- 
byl v. M’Kenna (1868), Li. R. 3 C. P. 252. 

2537 . Order wrongly drawn up.] — If all 

matters in difference in the cause are agreed to be 
referred, & the associate by mistake draws up the 
order of reference generally as to all matters in 
difference between the parties, it cannot be 
amended, but the parties must go down to another 
trial. — R awtrke v . King (1821), 5 Moore, C. P. 
107. 

Annotation:-- Mentd. Aelnvorth v. Heathcoto (1830), 6 

Bing. 596. 

2538. .] — An order of reference of a 

cause, made by a judge at chambers by consent of 
both parties “ on the usual terms,” includes such 
power to the arbitrator to amend as a judge would 
have at Nisi Prius , & if after such consent, the 
formal order drawn up by the judge’s clerk acci- 
dentally omits such power, the judge may insert it 
therein at the request of either party, notwith- 
standing the reference has been proceeded with. — 
Thompsett (Thompson) v.Bowyer (I860), 9 0. B. 
N. S. 284 ; 30 L. J. C. P. 1 ; 3 L. T. 270 ; 7 Jur. 
N. S. 243 ; 9 W. R. 35 ; 142 E. R. 112. 

A nnotations : — Expld. & Difltd. Vanderbyl v. M’Kenna 

(1868), L. R. 3 C. P. 252. Mentd. Smurthwaite v. Richardson 

(1863), 15 C. B. N. S. 463. 

2539 . Fresh term added.] — On an application 

to a judge at chambers under Interpleader Act, an 


order was made, by consent of all parties, to refer 
the cause, on certain terms, to a barrister, instead 
of an issue being directed. The ct. refused to £rant 
a rule nisi for varying the order, by introducing a 
fresh term into the reference, in consequence of 
information which one of the parties (an adminis- 
tratrix) had obtained since the hearing at cham- 
bers. — Drake v. Brown (1835), 2 Cr. M. & R. 2 7 0 ; 
5 Tyr. 1007 ; 4 L. J. Ex. 313 ; 150 E. R. 117. 

2540. Increasing amount of item.] — Where a 

cause is referred to arbn. without power of amend- 
ment, a judge has no power, except by consent of 
the parties, to order the particulars of demand 
specially indorsed on the writ to be altered by in- 
creasing the amount of one of the items. — Morgan 
v. Tarte (1855), 11 Exch. 82 ; 3 0. L. R. 970 ; 150 
E. R. 754. 

Annotations : — Distd. Gibbs v. Knightley (1857), 26 L. J. Ex. 

294 ; Thompsett v. Bowyer (1860), 7 Jur. N. S. 243. 

Mentd. Re Rouse & Meier (1871), L. R. 6 C. P. 212. 

2541. Insertion of declaration as to basis 

of valuation.] — Pltf. filed a bill to restrain deft, 
from injuring his farms by copper smoke, & also 
brought an action for damages. Before trial of the 
action an order was made by consent in the suit 
that deft, should purchase pltf.’s interest in the 
farms at a price to he ascertained & certified by a 
surveyor, & that pltf. should be at liberty to claim 
damages in the action down to the date of the sur- 
veyor’s certificate. A dispute took place before 
the surveyor whether the valuation ought to be 
according to the existing state of the farms, or 
according to their state before they were injured by 
the copper smoke. The parties being unable to 
agree, the surveyor stated that he would hear 
argument s & decide the question of principle. The 
ct. then made an order, declaring that the valua- 
tion ought to be according to the existing slate of 
the farms : — Held : such declaration ought not 
to have been made, & it should be discharged 
without prejudice to any question. — Houghton v. 
Bankart (1801), 3 De G. F. & J. 10 ; 30 L. J. Oh. 
182 ; 3 L. T. 000 ; 7 Jur. N. S. 57 ; 9 W. R. 215 ; 
45 E. R. 783. 

2542. New cause of action.] — The ct. w ill not 

allow an amendment so as to introduce a new cause 
of action, where a cause has been referred by con- 
sent under an order, which does not reserve pow T er 
to the arbitrator to amend. — Smurthwaite v. 
Richardson (1803), 15 C. B. N. S. 403 ; 113 E. R. 
800. 

Annotation: — Folld. Vanderbyl v. M’Kenna (1868), L. R. 3 

C. P. 252. 

G. Effect of Order referring . 

2543. Effect on receiver appointed by a previous 
order.] — Where one of the parties in a cause is ap- 
pointed receiver, A afterwards, by a consent order, 
all the matters in dispute in the cause are referred 
to arbn., this order & the pending reference will not 
be any objection to making such application to the 


PART V. SECT. 2, SUB-SECT. i. — F. 

q. Changing venue.] — Where the 
business in question in a suit had been 
curried on in S., & the parties resided 
there, Sc it was found that the master in 
ordinary could not- proceed with the re- 
ference directed for two months, the 
place of reference was changed to B. — 
Aitkin r. Wilson (1881), 9 P. R. 75. — 
CAN. 

PART V. SECT. 2, SUB-SECT. 1. — G. 

r. As regards infant parties.] — An 
application was made on behulf of pltf. 
for an order referring it to the master to 
ascertain whether a submission to arbn. 
would be for the benefit of an infant deft. : 
—Held: the effect of the order would 
be to bind the infant by the award, & that 
was the only way in which an infant 
could be bound by a submission without 


the aid of an Act of Parliament. — 
Allan v. O’Neill (1866), 2 Cli. Ch. 22.— 

CAN. 

s. Does not fall by death of party .] — 
Held : a judicial reference did not fall 
by the death of one of the parties. — 
Watmokk & Taylor r. Burns (1839), 1 
I)unl. (Ct. of Sess.) 743.— SCOT. 

t. Where no interlocutor or signing 
of minute by judge .] — The parties in a 
cause about to bo tried by jury. In pre- 
sence of the judge, made a reference by 
signed minute to a judicial referee, who 
thereafter pronounced an award ; the 
ct. was moved to interpone its authority 
thereto : — Held : the cause was not out 
of ct., although the judge had not 
authorised the reference by an inter- 
locutor or by his signature to the minute. 
— Fairley v. M’Gown (1836), 14 Sh. 
(Ct. of Sess.) 470.— SCOT. 


u. No pouxr to adjudicate on validity 
of mortgage.] — Pltf., as mtgee. of defts., 
by an instrument dated Jan. 30, 1883, 
purporting to be duly executed by defts., 
commenced an action for the sale of 
the mtged. property. On default being 
made, judgment was obtained under 
r. 78, Ontario Jud. Act, referring it to a 
master to make & take the inquiries & 
accounts as prescribed by G. O. Ch. 441. 
The master gave certain execution cre- 
ditors priority over pltf., on the ground 
that tne instrument in question was 
invalid : — Held : under the decree the 
master had no power to adjudicate upon 
the validity of the instrument in ques- 
tion os a mtge. — MoDougall v. Lind- 
say Paper Mill Co. (1884), 10 P. R. 
247.— CAN. 

v. No power to adjudicate on validity 
of lease.] — Held: on a chambers refer* 
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ct. as may bo necessary in order to compel the party 
who is receiver to pay in, to the credit of the cause, 
such sums as the master shall have reported due 

from him, in his character of receiver. v. 

Jarman (1824), 3 L. J. O. 8. Ch. 12. 

2544. Revocable until made rule of court.] — A 
cause was referred to arbn. by an order of one of the 
barons which was not made a rule of ct. An award 
was made, & a rule for setting aside that award was 
obtained on the ground (inter alia) that the arbitra- 
tors’ authority had been revoked by writing prior 
to the making of their award : — Held : an order at 
Nisi Prius might be revoked until made a rule of 
ct., & the rule for setting aside should be made 
absolute. — Greenwood v. Misdale (1825), M’Cle. 
& Yo. 276 ; 148 E. R. 416. 

See , now , Arbitration Act, 1889 (c. 49), s. 1. 

2545. Power to appoint surveyor to report.] — An 
action on a builder’s bill was referred to the 
master : — Held : he might appoint a surveyor to 
report as to value, but he must receive the report 
in the same way as other evidence & could not 
refuse to hear any additional evidence tendered by 
the parties. — G ray v . Wilson (1865), L. R. 1 C. P. 
50 ; 35 L. J. 0. P. 123 ; 14 W. R. 584. 

2546. Matter outside jurisdiction — County court — 
Title to land — Prohibition.] — Where the parties to a 
plaint in the county ct. appeared before the judge, 
& consented to a reference without objecting to the 
want of jurisdiction, but one of them, during the 
progress of the reference, objected to the jurisdic- 
tion of the arbitrators, on the ground that title to 
land came into question, & the arbitrators proceeded 
with the reference: — Held: he was entitled to a 
prohibition . — He Knowles v. Holden (1855), 24 
L. J. Ex. 223 : 25 L. T. O. 8. 102 ; 19 ,T. P. 580. 

A limitations ; — Apprvd. London Corpn. v. Cox (1867), L. R. 

2 H. L. 239. Distd. Combe v. Do La Here (1882), 22 Ch. 1). 

316. C. A. Folld. R. «. Shropshire County Court Judge 

(1887), 20 Q. B. D. 212 ; U. v. Rogers (1887), 57 L. .1. Q. 11. 

143 ; Farquharson v. Morgan, 118941 1 Q. H. 552, C. A. 

2547. Reference to county court judge — Obliga- 
tory on judge.] — An order referring a cause to the 
arbn. of a county ct. judge under O. L. P. Act, 
1854, s. 3, is obligatory on the judge, who has no 
option of declining the reference. If for any reason 
the judge is desirous to have the propriety of the 
reference to him questioned, the proper course is to 
apply to set aside the order. — C ummins v. Birkett 
( 1858), 3 H. A N. 156; 27 L. J. Ex. 216; 157 
E. R. 425 ; sub nom. Rc Gijrdon, Cummins v. 
Birkett, 30 L. T. O. 8. 334 ; 22 J. P. 179 ; 4 Jur. 
N. 8. 212 ; 6 W. R. 366. 

Annotation : — Apld. Angell v. Felgate (1801), 7 H. & N. 390. 

2548. Stay of action on cross-claim.] — ■' Where, in 
an action of ejectment against a builder, on a clause 
of forfeiture in a building contract, an order of 
Nisi Prius had been made, under which the build- 


ings were to be sold & the builder paid the balance* 
due to him out of the proceeds, & he afterwards 
sued the employers for money had <te received fo 
also for improperly selling, the ct. declined either 
to stay the action or to refer it to the master. — 
Orphan Working School Trustees v. Henley, 
IIenley v. Orphan Working School Trustees 
(1858), 27 L. J. Ex. 426. 

2549. Order excluding writ of error.] —Where an 
order of reference contains a clause restraining the 
parties from bringing a writ of error, they are pre- 
cluded from moving in arrest of judgment. — 
Ohownes v. Brown (1845), 2 Dow. & L. 703; 14 
L. .T. Ex. 216 ; 4 L. T. O. 8. 418. 

2550. Order restraining action or suit.] — An 
order of reference contained a clause restraining 
either party from bringing or prosecuting any action 
or suit in any ct. concerning the premises referred : — 
Held : the finding of the arbitrator was conclusive* 
& pltf. could not afterwards move for judgment 
non obstante veredicto. — Britt v. P ashley (1847), 
1 Exch. 61 ; 5 Dow. & L. 97 ; 2 New Pract. Cas. 
307 ; 16 L. J. Ex. 240; 9 L. T. O. 8. 200; 154 
E. R. 27. 

2551. Binding on parties consenting.] — A cause 
stood for trial at Nisi Prius. The action was for 
rent in arrear. One issue was on a plea of an evic- 
tion by P. by title paramount to that of pltf. P.. 
was not a party to the cause, but claimed the re- 
version in the premises held by deft. P. became,, 
by parol, partv to an arrangement, by which the 
matter was to be settled by a reference of the cause* 
to an arbitrator, who was to determine on what 
terms pltf. *s interest in the premises should be pur- 
chased, A in what proportion P. should contribute 
to the payment, & to the amount of tire damages. 
An order of Nisi Prius was drawn up, incorporating 
these terms, & containing a provision that P. 
should become a party to the reference ; it was not 
expressed to be drawn up by his consent, but it 
was shown by other evidence that it was in fact 
by his consent. P. afterwards refused to be bound* 
by the order : — Held : having submitted to the* 
order in fact, he was bound by it, & could not re- 
tract, A the ct. had jurisdiction to enforce obe- 
dience in a summary manner. — Williams v. 
Lewis (1857), 7 E. & B. 929 ; 29 L. T. O. 8. 195 ; 

3 Jur. N. 8. 1324 ; 119 E- R. 1492. 

2552. Causes set down struck out — Subpoena 

for judgment set aside with costs.] — Several actions 
<fc suits being pending between pltf. & deft., one of 
such actions came on for trial in the Queen’s 
Bench, when all matters in difference, including the 
suits at law & in equity then pending between 
the parties, were, by consent, referred to arbn. 
Pltf. in equity afterwards served a subpoena to hear 
judgment & set down the causes. The ct., on 
motion, set aside the subpoena with costs, & struck 


cnce for partition or sale of lands, made 
by the master in chambers, the master 
in ordinary had no Jurisdiction to try the 
question of the validity of a lease under 
seal from the intestate. — lie Rogers, 
Rogers v . Rogers (1885), 11 P. R. 90. — 
CAN. 

w. Power to add parties.) — An ac- 
tion was referred to the district registrar, 
the referring order giving that officer all 
the powers of a Judge as to certifying & 
amending. On this authority the dis- 
trict registrar, on application, added 
certain parties pltfs. The writ of sum- 
mons & statement of claim were after- 
wards amended : — Held : the order con- 
ferring power to amend would also 
authorise the addition of parties. — Hill 
v. Hambly (1906), 12 B. O. R. 253.— 
CAN. 

x. Entitles referee to deal with costs.) 
— A judicial reference of the mutual 
claims of parties in a process requiring 


the authority of the judge to be inter- 
poned to the award entitles the referee, 
without express power, to give judgment 
for the expenses, both of the process & 
reference. — Smith v. Banks (1830), 5 
Fae. Coll. N. S. 869 ; 8 Sh. (Ct. of Sess.) 
923.— SCOT. 

y. Power to decide different matters 
separately .) — An order of reference, con- 
ferring on the arbitrator power to make 
such orders as could be made by the 
Supreme Ct. in Equity, authorises liini 
to make a final order as to one matter 
separately & apart from the other 
matters in dispute. The order is not 
affected or suspended In its operation by 
reference back. It takes effect from its 
date, & is enforceable by action. — 
Suttor v. Moore (1885), C N. S. W. 
L. R. 197.— AUS. 

z. Whether appointee to act as arbi- 
trator or officer of court. ] — “ Upon hearing 
the solrs. on both sides, & by their con* 


sent, I order that all matters in differ- 
ence between the parties in this cause 
be rererred to the certificate of the local 
master of this ct. at Orangeville, with 
all the powers as to certifying & amend- 
ing of a judge of the High Ct. of Justice, 8c 
that the costs of the suit 8c of the refer- 
ence be in the discretion of the said local' 
master *’ : — Held : the master was to 
act as an arid tra tor under C. L. P. Act, 
not as an officer of the ct. under ss. 47. 
48 of Ontario Jud. Act, 8c deft, might 
sign judgment on his report. — Wallace 
v. Whaley (1882), 9 P. R. 248.— CAN. 

2561 i. Bindino on parties consenting .) 
— ‘The et. will not allow a party in a cause 
referred to put an end to an arbm onoe 
begun when there is no fault in the other 

party. — Supple v. (1821), 2 Moll. 

345.— IR. 

2551 ii. .] — When on the eve o t 

trial the parties agree to a reference* 
the ct. cannot afterwards, except- by 

0*8 2 
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sects. 2 & 3.] 

out the causes from the list. — Ambler v. Tebbutt 
(1840), 2 Beav. 442 ; 48 E. R. 1253. 

2553 , Order silent as to consent.] — In the 

proceedings of a superior ct. of law everything is 
to be presumed in favour of the judgment of the 
ct., & where, therefore, a jury has been discharged 
& the case referred, & the record is silent as to con- 
sent, it must be assumed that the discharge took 
place by proper autlioritv. — Scott v . Bennett 
(1871), L. R. 5 H. L. 234 ; 20 W. R. 686, H. L. 


Sub-sect. 2. — Power op Court over Referee 
and Proceedings before him. 

See, now , Arbitration Act, 1889, ss. 16, 17. 

2554. No power to order delivery of particulars.] — 

By a judge’s order, deft, was required, within a 
limited time, to deliver to pltf. particulars of set- 
off, &, in default thereof, dell, was to be precluded 
from giving evidence in support of his set-off at the 
trial. Deft, neglected to comply with the terms of 
the order, & the cause was afterwards referred by 
an order of Nisi Prius. After the arbitrator had 
proceeded with the reference, a judge, during the 
assizes, made an order for the delivery of the par- 
ticulars of deft.’s set-off : — Held : he had no autho- 
rity so to do under 1 Geo. 4, c. 55, s. 5, as, after 
the order of reference, the cause was out of ct. — 
Ashworth v. IIeathoote (1830), 6 Bing. 596 ; 4 
Moo. & P. 390 ; 8 L. J. O. 8. 0. P. 206 ; 130 E. R. 
1411. 

2555. Whether power to order discovery.] — A 

compulsory reference to arbn., under C. L. P. Act, 
1854, s. 3, is different from a reference by consent, 
& in such a case a bill of discovery, in aid of 
the proceedings before the arbitrator, will lie. — 
British Empire Shipping Co., Ltd. v. Soames 
(Somes) (1857), 3 K. & J. 433 ; 26 L. J. Ch. 759 ; 
29 L. T. O. S. 178 ; 3 Jur. N. S. 883 ; 5 W. R. 813 ; 
69 E. R. 1179. 

Annotation Reid, lie Mysore Went Gold Mining Co. (1889), 
42 Ch. D. 535. 

See, also, cases in Part III., Sect. 1, ante. 


2556. .y—' The ct. does not, by directing a 

reference, deprive itself of the power of making any 
order which may facilitate tne reference, & the 
judge, not the referee, is the proper person to make 
an order for discovery of documents which may be 
necessary for the purposes of the reference. — 
Rowcliffk r. Leigh (1876), 25 W. R. 56 ; revsd. 
on another point (1877), 37 L. T. 557, C. A. 

2557. No power to order.] — An order was 

taken by consent m an action, referring the action 
& all matters in difference to the award of a named 
arbitrator. The order provided that the parties 
should produce before the arbitrator all documents 
in their or either of their custody or power relating 
to the matter in difference ; also that the party in 
whose favour the award should be made should be 
at liberty, after the service of a copy of the award 
on the other party, to apply for final judgment in 
accordance with the award. Pltf. having during 
the pendency of the arbn. applied by summons in 
the action under R. S. C., 1875, Ord. 31, r. 12, for 
an affidavit of documents, the application was dis- 
missed on the grounds (1) in consequence of the 
order of reference, the ct. had no jurisdiction to 
grant the application, not having before it “ any 
matter in question in the action ” within the above 
rule ; (2) under the order the whole jurisdiction as 
to discovery was in the hands of the arbitrator. 

The rule that an order of the ct. carries with it 
“ liberty to apply,” though not expressly reserved, 
only applies where the order is one not of a final 
character. — Penrice v. Williamb (1883), 23 Ch. D. 
353 ; 52 L. J. Ch. 593 ; 48 L. T. 868 ; 31 W. R. 
496. 

2558. Inspection of property — Referee should 
order, not court.] — Pltf. brought an action against 
a co. for working from their mine into a seam of his, 
which he himself had not yet worked, so that he 
had no “ pit ” or other access into it except through 
their mine, & the question as to the amount of 
damages was by agreement referred to arbn., the 
trespass being admitted & money paid into ct. 
While the arbn. was pending an order was made 
by a judge at chambers that pltf. should be at 
liberty to enter into the co.’s mines & all the work- 
ings of the co. near to the boundary between the 
co.’s colliery & pltf.’s, to enable the inspection 
to be made, to clear away rubbish, etc. : — Held : 


express consent, supersede the agreement 
& resume jurisdiction.— -W alker v. 
8TKWAKT (1855), 2 Macq. 424. — SCOT. 


a. Abandonment of trial of 

issue. ] — If the parties agree to refer the 
ease t-o arbn. instead of a trial by jury, 
the effect is not only to abandon the trial 
of the issue, but the suit in equity, & the 
ct. has no further jurisdiction except to 
see that there was consent. — Woodley 
v. Johnson (1828), 1 Moll. 394. — IR. 


b. As to what is referred.] — A judg- 
ment directed that the master should 
take the usual accounts for redemption 
or foreclosure of mtged. premises, & 
should also take the accounts in respect 
to ce»tuin other matters set out in the 
pleadings. Under tills deft, contended 
that the master should take into account 
a cortain sale by pltf., as mtgee., to a 
person who, it appeared, had not paid 
Ids purchase money. There was no 
specific mention of this sale in the plead- 
ings or judgment : — Held : the ques- 
tions which the proposed inquiry would 
raise were quest ions wliich ought to have 
been raised by the pleadings & deter- 
mined by the ct., & not delegated to the 
master. — Rowland r. Burwell (1888), 
12 P. R. 607.— CAN. 


PART V. SECT. 2, SUB-SECT. 2. 

2555 i. Discovery. 3 — A reference 
being before trial & for the purpose of 
trial, the referee can properly direct one 
to be examined for discovery who is a 


party or who is to bo treated as a party to 
the litigation. — Garland v. Clarkson 
(1905), 5 O. W. R. 62 ; 9 0. L. R. 281.— 
CAN. 

c. Right of party to request interfe- 
rence by court. J A party to any reference 
has a right to come to the ct. at any 
stage, with any well-founded complaint 
against the conduct of the referee, cither 
personal misconduct or error iu receiving 
or rejecting evidence, or othorwise. — 
MARKLE v. Ross (1889), 13 V. R. 135.— 
CAN. 

d. Warrant to proceed — Grounds for 
refusing .] — Where there haH been undue 
delay iu the prosecution of a reference, 
the party having the conduct of it should 
not be refused a warrant to proceed, if lie 
applies therefor before any action has 
been taken by tii3 master under r. 51, & 
there is nothing but delay to interfere 
with the granting of it . — Re Cannon, 
Oates v. Cannon (1892), 14 i\ It. 502. — 
CAN. 

f. Power to stay proceedings in refer- 
ence .] — In an action for damages, pltf. 
was given judgment, & a reference to the 
official referoe was directed. Defts. 
appealed to the Privy Council. The 
official referee directed that, notwith- 
standing the appeal, the reference 
should be proceeded with. An order 
staying proceedings on the reference, 
pending the determination of the appeal, 
was affirmed on the ground that the 
order was within the discretion of the 


Chief Justice, & the ct. could not Bav 
that the discretion was wTongly exer- 
cised.— Bhakte v. White (1910), 15 
O. W. R. 683 ; 20 O. L. It. 575.— CAN. 

g. On what grounds .] — In a 

motion to stay proceedings on a refer- 
ence, deft, alleged that pltf. had not- paid 
the costs of an appeal as ordered, that 
there was delay on pltf.’s part, that, since 
the original deft, was dead, the present 
proceedings were vexatious, that, another 
action at the instance of pltf. had been 
commenced, & that this reference should 
not be proceeded with till it had ter- 
minated : — Held : insufficient. — Hell 
v. Allen (1911), 2 O. W. N. 897. — CAN. 

h. Power to enlarge time.] — Arbn. 
Act. 1890, k. 17, enables the ct. to 
exercise, in the case of a reference under 
tlie order of the ct., the powers as to 
enlarging the time for making an award 
given by s. 11 of the Act in the ease of 
references by consent out of ct. — B ell 
v. Finn (1896), 14 N. Z. L. R. 447.— N.Z. 

k. Conduct of proceedings .] — In an 
administration action which had been 
referred, the solr, for certain defts. other 
than the exowi. asked for the conduct of 
the reference in the event of its being 
taken from pltf. : — Held : the solr. could 
not obtain the conduct of the reference 
unless by a substantive application, 
& request refused, without prejudice 
to a substantive application. — Thomp- 
son v. Faikba rn (1885), 10 P. R. 533. 
CAN. 
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the order was wrong, Sc it should be left to the arbi- 
trator whether the inspection should take place, Sc 
in what way. — Barnett v. Aldridge Colliery 
Co., Ltd. (1887), 4 T. L. R. 16. 

Annotation : — Reid. Macalpine v. Caldcr [1893] 1 Q. B. 545, 

C. A. 

2559 . But court may order.] — The ct. 

has still jurisdiction to make an order to inspect 
property, the subject of a reference or arbn., not- 
withstanding the reference or arbn., but the more 
convenient course is to apply in the first instance 
to the referee or arbitrator, & not to the judge in 
chambers. — Macalpine Sc Co. v. Calder Sc Co., 
[1893] 1 Q. B. 645 ; 62 L. J. Q. B. 607 : 68 L. T. 
426 ; 41 W. R. 436 ; 9 T. L. R. 311 ; 4 R. 314, 
C. A. 

2560. Order of Nisi Prius — Amendment of reply.] 

— A cause was referred at Nisi Prius , Sc a verdict 
taken for pltf., subject to a reference. The arbi- 
trator certified to the ct., pending the reference, 
that it would be agreeable to the justice of the case 
to allow pltf. to amend his replication, by sub- 
stituting de injuria , or some other replication 
which should put in issue all the allegations in the 
plea : — Held : such amendment could not be 
ordered without consent of both parties. — Cross 
v . Metcalfe (1836), 6 Ad. & El. 800 ; 2 Har. Sc W. 
377 ; 1 Nev. ScP. K. B. 232 ; 6 L. J. K. B. 58 ; 111 
E. R. 1369. 

2561. Verdict subject to award — Amendment of 
particulars.] — -An action was brought for work Sc 
labour in 1837, in which year particulars of pltf.’s 
demand were delivered. In 1841 the cause came 
on for trial, & a verdict was taken, subject to a 
reference. After several meetings had taken place 
under the reference, the ct. allowed pltf., on pay- 
ment of costs, to amend his particulars by the in- 
sertion of other items, in respect of services during 
the period covered by the former particulars, it 
not being suggested that deft, wished to have the 
option to abandon the reference or to plead de novo. 
— Blunt v. Cooke (1842), 4 Man. A G. 458 ; 5 
Scott, N. R. 232 ; 11 L. J. 0. 1\ 321 ; 134 E. It. 
188 . 

2562. Amendment of particulars.] — When, on the 
application of pltf., a compulsory order of refer- 
ence of the action has been made under O. L. P. 
Act, 1854, the ct. has power, at any time before 
the award, to amend the particulars of demand. — 
Gibes v. Knightly (Knight) (1857), 2 II. Sc N. 34 ; 
26 L. J. Ex. 294 : 29 L. T. O. S. 129 ; 3 Jur. N. S. 
472 ; 5 W. R. 562 ; 157 E. R. 15. 

Annotation: — Refd. Smurthwaite v. Richardson (1863), 15 

C. B. N. 8. 463. 

2563. Security for costs ordered after reference.] — 

A cause was referred to arbn. in Nov., 1846. 
Several meetings were held, & by a judge’s order, 
on Jan. 3, 1848, the time was enlarged until 
Jan. 1, 1849. The last appointment was for 
May 24, 1848, but no meeting took place at that 
time. A vesting order under Insolvent Act was 
made as to pltf.’s property on Aug. 14, 1849. On 
Dec. 18, 1849, a judge’s order, enlarging the time 
to Trinity Term, 1850, was obtained on behalf of 
pltf.: — Held: (1) the attorney for pltf. should 
give security for costs, it not being clear upon the 
affidavits that the proceedings were not for his 
benefit ; (2) the application was in time. — Gell v. 
Curzon (Lord) (1850), 4 Exch. 813 ; 19 L. J. Ex. 
225 ; 154 E. R. 1445. 

2564. Power to appoint receiver.] — An agreement, 
by which S. & Co. had undertaken to build a 
ship for pltfs., contained an arbn. clause. Pltfs. 
alleged that the ship was not properly constructed 


in accordance with the agreement Sc commenced 
an action against S. & Co. Sc W. Sc Co., their assig- 
nees, claiming a lien upon the ship for sums which 
pltfs. had paid, repayment of such sums, the ap- 
pointment of a receiver, & an injunction. S. Sc Co. 
Sc W. Sc Co. moved that all proceedings in the action 
might be stayed, Sc the matters in dispute referred 
to arbn., Sc there was a counter-motion of pltfs. for 
a receiver, & they contended that, as it was neces- 
sary to appoint a receiver, no order could be made 
on the other motion : — Held : the ct. had power to 
appoint a receiver Sc to send all the rest of 'tne action 
to be determined by arbn., Sc to stay all further 
proceedings, except for the purpose of carrying out 
the order for a receiver, with general liberty to 
apply, so as to enable the parties to make any 
necessary application pending the arbn. — C om- 
pagnie Du Senegal et De La C6te Occidentale 
D’Afrique v . Smith & Co. & Woods & Co. 
(1883), 53 L. J. Ch. 166 ; 49 L. T. 527 ; 32 W. R. 
111 . 

Annotation : — Folld. Pint v. Roncoroni, [1892] 1 Ch. 633. 

2565. Power over official referee.] — The trial of an 
action was, by an order expressed to be made 
under Jud. Act, 1873 (c. 66 ), s. 57, transferred to 
an official referee, who directed inquiries & ac- 
counts to be taken before himself, Sc also the further 
consideration of the action. The order, as drawn 
up & entered, directed that the inquiries Sc accounts 
only should be taken before the official referee, Sc 
reserved further consideration. The official re- 
feree having refused to proceed under the order as 
drawn up Sc entered, on the ground that it was not 
in the form pronounced by him : — Held: (1) the 
further consideration should be taken before the 
official referee ; ( 2 ) an official referee was to be 
deemed an “ officer of the ct.” when an action went 
to him for “ trial,” &- notwithstanding the Act of 
1889 the ct. had the right to order the official 
referee to suspend proceedings . — Re Palmer, 
Palmer v . Hardwick (1890), 63 L. T. 302. 

2566. Compulsory reference — Remitting.] — A re- 
ference under C. L. P. Act, 1854, confers upon the 
master the same powers Sc imposes upon the parties 
the same liabilities as in the case of a reference 
under an ordinary submission or rule or order, Sc 
the ct. will not remit the matter to the master for 
reconsideration, except where there is ground for 
setting aside his certificate ; nor will they, where 
the master has declined to state a case for the 
opinion of the ct. under s. 5, remit the matter to 
him, in order to give one of the parties an oppor- 
tunity of applying to the ct. to direct a case to be 
stated under s. 4. — Baggalay v. Borthwick 
(1861 ), 10 C. B. N. 8 . 61 ; 142 E. R. 372 ; sub nom. 
Baguley (Baguelly) v. Markwick (Martii wick), 
30 L. J. C. P. 342 ; 4 L. T. 245 ; 9 W. R. 537. 

Annotation : — Mentd. Gibbon r. Parker (1862), 5 L. T. 584. 


Sub-sect. 3. — Proceedings before Referee. 

See Arbitration Act, 1889, s. 15 (2). 

2567. Third party procedure — Official referee can 

order.] — The lessee for a term of years under a lease 
containing a covenant to repair agreed with D. to 
sell Sc assign to him the residue of the term, he 
undertaking to indemnify the lessee, without men- 
tioning her assigns, in respect of any breach of 
covenant. D. entered into possession under that 
agreement, but no deed of assignment to him was 

deceased person may be made before the 
referee. — Oollver t*. Swayzie (1879), 
8 P. R. 42, — CAN. 


PART V. SECT. 2, SUB-SECT. 3. 

1. Motion to appoint administrator 


ad litem .] — A motion made under R. S. 
O., 1877 (c. 49), s. 9, to appoint an ad- 
ministrator ad litem of the estate of a 
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executed, & upon the lessee’s death her exors. 
having distributed her estate, assigned for a nomi- 
nal consideration the residue of the term to her 
•son, who thenceforth received the rent from D. & 
paid it to the lessors. At the expiration of the 
term the lessors sued the son for breach of the 
•covenant to repair, & he claimed indemnity from, 
A brought in, D. as third party. The action was re- 
ferred to an official referee, who, upon the applica- 
tion of deft., made an order adding the lessee’s 
exors. as defts. in order to enable them to claim 
indemnity from D. Neither pltfs. nor the exors. 
objected to this order being made, but D. opposed 
‘it : — Held : upon these facts, the official referee in 
•adding the exors. as defts. rightly exercised his dis- 
cretion under R. S. C., Ord. 10, r. 11. — Byrne v. 
Brown (1889), 22 Q. B. D. 657 ; 60 L. T. 651 ; 5 
T. L. R. 255, 0. A. 

2568. No jurisdiction to order production of docu- 
ments.} — The official referees have no jurisdiction 
to make an order for the production of documents, 
the proper course being to take out a summons for 
the puipose in the chambers of the judge to whom 
the action is attached. — Dauvillier (T)anvillier) 
v. Myers (1881), 17 Ch. D. 346 ; 29 W. R. 535. 

Annotation : — Consd. Mum! pine r. Colder, [1893] 1 Q. 13. 

545, C. A. 

2569. Exairtlnation of witnesses abroad — Power to 
order. ]— An official referee, to whom an action is 
referred for trial, has jurisdiction to make an 
order granting a commission to examine witnesses 
abroad, & a judge at chambers has jurisdiction to 
review the decision of the official referee granting 
or refusing such an order. — Hayward v. Mutual 
Reserve Assocn., [1891] 2 Q. B. 236 ; 65 L. T. 
491 ; 39 W. R. 624 ; 7 T. L. R. 575. 

Annotation : — Apld. Macalpine r. Caldcr, [1893] 1 Q. B. 515, 

C. A. 

2570. What matters are before referee — All 
matters — Counterclaim.] — In an action by a firm 
of solrs. against E. & J., two partners, for a bill of 
costs incurred by the firm, on application under 
It. 8. C., Ord. 14, r. 1, E. consented that Judgment 
should be entered against him, but J. obtained leave 
to defend. “ All matters in difference in the 
action ” were afterwards referred to a master. 
J. raised a counterclaim. The master found in 
favour of J. in the original action, & awarded him 
£230 on the counterclaim : — Held : under the 
terms of the reference, “ all matters in difference 
in the action ” included the counterclaim, so that 
that, as well as the original action, was properly 
before the master. — W eall v. James (1893), 68 
L. T. 54 ; 37 Sol. Jo. 194 ; 5 R. 157. 

Annotations : — Bold. M’Leod v. Power (1898), 67 L. J. Ch. 

551 ; Morrel v. Westmoreland (1902), 87 L. T. 635, C. A. 

2571. Matter of account — Question of fraud 
raised.] — Where a case is referred to a master under 
C. L. I\ Act, 1854, s. 3, on the ground of the matter 


in dispute being matter of mere account, the master 
must proceed as in an ordinary arbn., & he has no 
right to refuse to inquire into a question of fraud 
raised before him as to a part or the accounts in 
dispute. — Insull v. Moojen (1857), 3 C. B. N. 8. 
359 ; 27 L. J. C. P. 75 ; 30 L. T. O. S. 153 ; 6 W. R. 
126; 140 E. R. 779. 

2572. Question of misrepresentation arising.] 

— Pltf. sued for work done under a deed relating 
to the construction of a railway, which deft, had 
contracted with the railway co. to make, & in 
which deed there was a stipulation by which pltf. 
was not to be entitled to recover anything in respect 
of such work, if not done to the satisfaction of the 
engineer of the railway co. The cause having been 
compulsorily referred to a master, at the instance 
of pltf., under 0. L. P. Act, 1854, s. 3, & a question 
having arisen on the reference whether pltf. had 
been induced to sign such deed on a representation 
by deft, that the above stipulation in it would not 
be used against pltf., unless the railway co. en- 
forced against deft, a similar clause in the contract 
between the co. & deft., the ct. refused an applica- 
tion by deft, under s. 4 of the Act to grant an issue 
for the trial of such question by a jury. — Trickett 
v. Green (1865), Har. & Ruth. 63 ; 35 L. J. C. P. 
69 ; 13 L. T. 405 : 11 Jur. N. 8. 1037 ; 14 W. R. 
14!. 

2573. Duty to sit de die in diem.] — The words of 
Ord. 36, r. 30, requiring a referee to sit de die in 
diem are directory only, & though a neglect to 
comply with such requirement would be misconduct 
in the referee, a party, who has at the time ac- 
quiesced in such non-compliance, cannot move to 
set aside the award on that ground merely. — 
Robinson v. Robinson (1876), 35 L. T. 337 ; 24 
W. R. 675 ; 3 Char. Pr. Cas. 316. 

2574. Form of report — Findings as to issues.] — 
A cause in which deft, had pleaded never indebted, 
8tat. Limitations, payment, set-off, & accord & 
satisfaction, was referred to a county ct. judge 
under C. L. P. Act, 1854, the costs of the cause to 
abide the event of the cause, & the costs of the 
reference to be in the discretion of the arbitrator. 
The county ct. judge having certified that deft, 
was not at the time of the commencement of the 
action indebted to pltf., A having found a general 
verdict for deft. A directed that pltf. should pay 
the costs of the reference, the ct. sent the certificate 
back to be amended by stating the manner in 
which the several issues were found. — Holland v. 
Judd (1858), 3 0. B. N. 8. 826 ; 30 L. T. O. 8. 
275 ; 6 W. R. 248 ; 140 E. R. 968. 


Sub-sect. 4. — Referee’s Finding and its 

Effect. 

Sec Arbitration Act, 1889, s. 15 (3). 

2575. Viewed as decree.] — The result of a re- 
ference under an order of the ct. is viewed by the 


2569 1. Examination of witnesses 
abroad.] — A referee under s. 102 of Jud. 
Act, R. 8. O., 1887 (c. 44), has jurisdic- 
tion to order the examination of foreign 
'witnesses under a commission. — B hooks 
-v. Georgian Bay Saw-Log Salvage Co. 
<1895), 16 T. R. 511. — CAN. 

m. Who should have conduct.] — An 
accounting party should not have the 
carriage of the proceedings in the 
master’s office, especially where the/e is 
a competition between an oxor. & bene- 
ficiaries as to who should be first in 
obtaining an administration order. — 
lie Curry, Curry v. Curry (1896), 17 
P. R. 69. — CAN. 

n. Power to dismiss action by con- 
sent of parties .] — A referee has power, 


under r. 422 (d) of King’s Bench Act, to 
dismiss an action by the consent of the 
parties. — Walker v. Robtnson (1905), 
15 Man. L. R. 445 ; 1 W. L. R. 181.— 

CAN, 


PART V. SECT. 2, SUB-SECT. 4. 

o. No power to order entry of judg- 
ment .] — A referee has no jurisdiction 
under r. 449 of King’s Bench Act, or 
otherwise, even with the consent of the 
parties, to make an order for the entry 
of judgment for deft., after action has 
been entered for trial. Such judgment 
can only bo pronounced by a judge sit- 
ting in ct. — Walker v. Robinson (1905), 
15 Man. L. R. 445 ; 1 W. L. R. 181.— 
CAN. 


p. Power to order as to judgment of 
non-suit.] — Under Consolidated Rules 
648, 729, an official roforoe has power to 
direct that a judgment of non-suit shall 
not have the effect of a judgment on 
the merits. — Henderson v. Manufac- 
turers’ Natural Gas Co. (1909), 14 
O. w. R. 313.— CAN. 

q. No powrr to interfere with soli- 
citor's lien.] — A referee before whom 
administration proceedings are taken 
has no authority to make an order de- 
priving a solr. of his lien for costs. — 
Bell v. Wright (1895), 24 S. C. R. 656. 
—CAN. 

r. No power to rescind his own 
order .] — The referee in chambers has no 
power to rescind his own ord er no t mad 
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ct. as a decree, Sc even stronger, since it supersedes 
all errors but corruption or partiality. — Travers 
v . Stafford (Lord) (1750), Amb. 104 ; 2 Ves. Sen. 
19 ; 27 E. R. 66. 

Annotation : — Reid. Edwards v. Edwards (1792), Dick. 756. 

See, aUo , Nos. 1703, 1704, ante . 

2576. Order precluding action or suit — Finding 
conclusive.] — An order of reference contained a 
clause restraining either party from bringing or 
prosecuting any action or suit in any ct. of law or 
equity : — Held : the finding of the arbitrator was 
conclusive, & pltf. could not have judgment non 
obstante veredicto on a bad plea. — Britt v. Pashley 
( 1847), 1 Exch. 64 ; 5 Dow. & L. 97 ; 2 New Pract. 
Gas. 307 ; 16 L. J. Ex. 240 ; 9 L. T. O. S. 200 ; 154 
E. It. 27. 

2577 . Reference for decision — Finding conclusive. ] 

— The old law & practice with regard to references 
to arbn. are not abolished by Jud. Acts, & where a 
cause is referred to an arbitrator for decision accord- 
ing to the old practice, the arbitrator cannot be 
called on to report to the ct. with regard to the 
matter referred to him, but his decision is final. 

An order was made that a cause should be re- 
ferred to the master, & that the subsequent pro- 
ceedings should be continued Sc concluded ac- 
cording to the new practice : — Held : the reference 
was not merely for report by the master under the 
new powers given by Jud. Acts, but for decision, Sc 
the master could not be made to report to the ct., 
but his decision was final — Oruikshank v. Float- 
ing Swimming Batiis Co. (1876), 1 C. P. D. 260 ; 
45 L. J. Q. B. 684 ; 31 L. T. 733 ; 21 W. R. 644, 
C. A. 

Annotations : — Apld. Lloyd r. Lewis (187G), 2 Ex. D. 7, O. A. 

Distd. Longman v. East, Pont if ex r. Severn, Mellin v. 

Monieo (1877), 47 L. J. Q. B. 211, C. A. 

2578. Form of report. J— A referee under Jud. 
Act, 1873 (c. 66), s. 57, is not bound to give his 
reasons for his findings ; ho may simply find the 
affirmative or the negative of the issues. Sc the 
issues in an action cannot be sent back to him for 
re-triai or further consideration, merely on the 
ground that his report does not sot out the reasons 
for his findings. — M iller v. Pilling (1882), 9 
Q. B. D. 736 ; 51 L. J. Q. B. 481 ; 47 L. T. 536, 
C. A. 

Annotation j* -Apld. Cooke v. Newcastle & Gateshead Water 

Co. (1SS2), 10 Q. B. I). 332. Consd. Clark v. Sonncnsohein 

(1890), 25 Q. B. 1). 464, C. A. Refd. Dyke v. Canned (1883), 

11 Q. B. I). 180. 

2579. When exception will lie — Reference ad 
computandum — Final.] — Exception will lie to an 
award of a referee under a decree, if only ad 
eompulondum , but not if to all matters in differ- 
ence. — Wood bridge v. Hilton (1784), 1 Bro. C. C. 
398 ; Dick. 640 ; 28 E. R. 1202. 

2580. Equivalent to verdict of jury.] — An order 
was made by consent of the parties to an action to 
refer all matters in difference to arbn. The order 
did not in terms refer the action, but it gave direc- 
tions as to the costs of it. On an application to set 
aside or remit the award of the arbitrator, on the 
ground that he had taken an erroneous view of the 
law & facts of the case : — Held : (1) the finality of 
the award was not affected by s. 15 of the Act of 


1889 : (2) the order of reference, as it included 
matters other than the action, was not one that 
could be made under the authority either of Jud. 
Act, 1873 (c. 60), s. 37, or of the Act of 1889, but 
owed its validity to the consent of the parties only, 
& the award was final, Sc could not be reviewed by 
the ct. — Darlington Wagon Co., Ltd. v. Hard- 
ing & Trouville Pier & Steamboat Co., Ltd., 
[1891] 1 Q. B. 245 ; 60 L. J. Q, B. 110 ; 64 L. T. 
409 ; 39 W. R. 167 ; 7 T. L. R. 20, 100, C. A. 

Annotation : — Gonsd. M’Alpine t\ Calder (1893), 9 T. L. B. 219. 
See , also , Nos. 1705, 1706, ante . 


Sub-sect. 5. — Costs. 
See cases in Part IV., Sect. 20, ante . 


Sub-sect. 0. — Powers of Court over Findings 

and Judgment. 

Note — In regard to appeals see , now , H.S.C., 
Ord. 59a ( R.S.C. {March), 1919). 

2581. When appeal lies — Not when no power to 
refer except by consent — All matters in difference.] — 

In an action an order by consent was made for the 
reference of all matters in difference to arbn., Sc not 
merely “ the whole cause or matter ” : — Held : the 
ct. had no jurisdiction to review the findings of the 
arbitrator. — Darlington Wagon Co., Ltd. v . 
Harding Sc Trouville Pier Sc Steamboat Co., 
Ltd., [1891] 1 Q. B. 245 ; 00 L. J. Q. B. 110 ; 64 
L. T. 409 ; 39 W. R. 107 ; 7 T. L. R. 100, C. A. 

Annotation : — Apld. M'Alpine v. Calder (1893), 9 T. L. R. 
219. 

2582. Not from official referee as to costs.] — 

Where the whole of an action is referred by order 
of ct. to an official referee, without any direction as 
to costs in the order, his decision as to costs cannot 
be appealed against except by his leave. — Minister 
& Co. v . Apperley, [1902] 1 K. B. 643 ; 71 L. J. 
K. B. 452 ; 80 L. T. 025 ; 50 W. R. 510. 

2583. Clause precluding appeal — Effect of.] — 
Where an order of reference contains a clause re- 
straining the parties from bringing a writ of error, 
they are precluded from moving in arrest of judg- 
ment. — Chownes v. Brown (1845), 2 Dow. & L. 
700 ; 14 L. J. Ex. 216 ; 4 L. T. O. S. 418. 

2584. . ] — By an order of reference made 

by consent, Sc before the coming into operation of 
Jud. Acts, it was ordered that neither pltfs. nor 
defts. should bring any writ of error against each 
other concerning the matters referred. The arbi- 
trator made an award dependent on the opinion of 
the ct. upon a special case stated by him. The 
ct. gave judgment for pltfs. Defts. appealed : — 
Held : no appeal could be brought. — Jone9 v . 
Victoria Graving Dock Co. (1877), 2 Q. B. D. 
314 ; 30 L. T. 347 ; 25 W. R. 501, C. A. 

Annotations : — Mentd. Re Groat. Northern Salt & Chemical 
Works, Ex p. Fenwick (1891), 36 Sol. Jo. 42 ; Evans v. 
Hoare, [1892J 1 Q. B. 593 ; Re Queensland Land & Coal 


ex p. — Walker v. Kobinhon (1905), 15 
Man. L. R. 445 ; 1 W. L. R. 181.— CAN. 

t. Duty of master to report. ] — On a 
compulsory reference to the master 
under s. 6 of C. L. P. Act, 1856, to take 
an account between the parties, & to 
strike a balance, & that pltf. should be 
at liberty to enter judgment for the 
balance that should be due to him, the 
officer found a balance due to pltf., & 
declared his intention to grant a certifi- 
cate to enable pltf. to mark judgment, & 


refused to order the party having car- 
riage of the proceedings to make a 
report : — Held : doft. was entitled to 
have a report made up, In order that the 
proceedings before the master should be 
reviewed. — Dk Frkyne v. French 
(1867), I. R. 1 C. L. 311.— IR. 

PART V. SECT. 2, SUB-SECT. 6. 

2581 1. When appeal lies. ] — When the 
judgment entered In an action is unau- 
thorised & unsupported by any order or 
pronouncement of the ct., an appeal will 


lie from the refusal of the referee to set it 
aside on motion before him. — Walker 
v. Robinson (1905), 15 Man. L. R. 445 : 
1 W. L. R. 181.— CAN. 

2581 ii. From Court of Appeal .] — A 

judgmont of the Ct. of Appeal affirming 
that of the Divisional Ct.., which affirmed 
a roport of the reforoe, is not a final judg- 
ment from wliieh an appeal lies to the 
Supreme Ct. of Canada. — McDouoall v. 
Cameron, Bickford v. Cameron (1892), 
21 8 . C. R. 379. — CAN. 
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Sect 3.1 

Co., Davis t\ Martin (1894), 63 L. J. Ch. 810; Griffiths 

Cycle Corpn. v. Humber, [1899] 2 Q. B. 414, C. A. ; Daniels 

v. Trefusis, [1914] 1 Ch. 788. 

See f now , R. S. C. Orel. 59a (R.S.O. (March), 1919). 

2586. To what court — Court referring.] — Where a 
ct. of law has referred an action to arbn., & the 
arbitrator makes a mistake in his award, any ap- 
plication to remedy the mistake must be made to 
the ct. of law in which the arbn. originated, & not 
to a ct. of equity. 

Certain actions between A. & B., a discharged 
bkpt., were referred by the Ct. of Queen’s Bench to 
one of the masters of that ct., who in his award 
made the mistake of crediting A. (1) with a debt 
which he claimed to be due from B., but which 
had been barred by Bkpcy. Act, 1861 (c. 134), 
s. 164, & (2) with the whole of a debt for which A. 
had proved in B.’s bkpcy., instead of the amount 
of the composition then agreed on. The master, 
however, did not admit his mistake, & declined to 
reconsider his award, whereupon A. obtained an 
order to sign judgment on the award. A motion 
by B. to the Ct. of Ch. for an injunction to restrain 
A. from signing judgment & issuing execution 
was dismissed with costs. — Grafham v. Turnbull 
(1875), 44 L. J. Ch. 538 ; 23 W. R. 645. 

2586. Appeal from official referee In Inter- 

locutory matters.] — Held: an appeal from an 
official referee’s refusal to postpone the hearing 
until deft.’s return to England was to the judge at 
chambers. — Richard v. Talbot (1890), 38 W. R. 
478. 

2587. Application to set aside findings — How 
made — Motion not ex parte.] — Where a referee 
under Jud. Act, 1873 (c. 60), has made his report, 
an application to send the case back to him should 
be made on notice of motion, <fc not ex p. in the 
first instance. — Graves v . Taylor (1879), 27 
W. R. 412. 

2588. Time for.] — Where on a reference 

under Jud. Act, 1873 s. 57, the unsuccessful party 
desires to question the findings of the referee, the 

g roper course is to move the ct. on notice under 
>rd. 53 to the other party, & such a motion need 
not be made within the time limited by Ord. 39, 
r. 1a, for moving for a new trial in an action tried 
by a jury. — Dyke v. Canneli. (1883), ll Q. B. D. 
180 ; 49 L. T. 174 ; 31 W. R. 747. 

Annotations .— Folld. Bedborough v. Army & Navy Hoi el 
(Jo. (1884), 53 L. J. Oh. 658. Apld. Clark v. Sonnenschoin 
(1890), 25 Q. B. 1). 226; Serle v. Fardell (1890), 44 Ch. D. 
299. 

2589. .] — Where there has been a re- 

ference under Jud. Act, 1873, s. 57, & one of the 
parties is dissatisfied with the findings of the 
referee, he may move to set the report aside at 
any time before judgment has been given upon it. 

The practice as laid down in Dylce v. Canneli , 
No. 25§8, ante, is not altered by R. S. 0 . — Bed- 
borough v. Army & Navy Hotel Co. (1884), 53 
L. J. Ch. 658 ; 50 L. T. 173. 

2590. Application to set aside judgment — Judg- 
ment entered — Court of Appeal.] — When judgment 
has been actually entered up pursuant to a direc- 
tion of an official referee under R. 8. C., Ord. 36, 


rr. 50, 52a, it is too late for the unsuccessful party 
to apply to a ct. of first instance to move by way 
of appeal to set aside the judgment ; his proper 
course is to go direct to the Ct. of Appeal. — S erle 
v . Fardell (1890), 44 Ch. D. 299 ; 62 L. T. 359 ; 
38 W. R. 733. 

Annotation : — Consd Bannister v. McDonald, [1890], W. N. 

50. 

2591. -.] — On amotion by deft, to set 
aside the findings & award, & judgment entered 
thereon, of an official referee, a preliminary objec- 
tion that deft, ought to have delivered his notice 
of motion to set aside the findings & award of the 
official referee before judgment had been entered 
was overruled by the Ct. of Appeal, inasmuch as 
R. S. C., Ord. 40, r. 6, gave deft, power to move in 
the Q. B. Div. after the judgment directed by the 
official referee to be entered had been entered. — 
Proudfoot v . Hart (1890), 25 Q. B. D. 42 ; 59 
L. J. Q. B. 129 ; 63 L. T. 171 ; 54 J. P. 547 ; 38 
W. R. 730 ; 6 T. L. R. 305, 0. A. 

Annotations : — Coned. Mnnday r. Norton, d892] 1 Q. B. 

403, C. A. Refd. Wynne -Finch v. Chaytor, [1903] 2 Ch. 

475. C. A. Mentd. Jacob r. Down, [1900] 2 Ch. 156 ; 

Wright v. Lawson (1903), 19 T. L. R. 203 ; Torrens r. 

Walker, [1906] 2 Ch. 1G6 ; Lureott v. Wakely & Wheeler, 

[1911] 1 K. B. 905, C. A. 

2592. Application to set aside judgment directed — 
Divisional Court.] — Where an action has been re- 
ferred for trial to an official referee, who has 
ordered judgment to be entered for pltf., the 
Divisional Ct. has jurisdiction to set aside the 
finding's & the judgment of the official referee, & 
enter judgment for deft. — Clark v. Sonnenschein 
(1890), 25 Q. B. D. 464 ; 59 L. J. Q. B. 561 ; 38 
W. R. 743, C. A. 

Annotations Held. Wynno-Finch v. Chaytor, [1903] 2 Ch. 

475, o. A. Mentd. Fraser v . Fraser (1905), 74 L. J. K. B. 

183. C. A. 

2593. Chancery Division.] — Where an official 

referee, under R. S. C., Ord. 40, r. 2, directs judg- 
ment to be entered in an action brought in the 
Ch. Division & referred to him under Ord. 36, r. 7a, 
an application to set aside such judgment, under 
Ord. 40, r. 6, should be made to the Ch. Division, 
& not in the first instance to the Ct. of Appeal. 
Daglish v. Barton , No. 2604 , post , overd. — Wynne- 
Finch v. Chaytor, [1903] 2 Ch. 475 ; 72 L. J. Ch. 
723 ; 89 L. T. 123 ; 52 W. R. 24 ; 19 T. L. R. 631, 
C. A. 

Annotations AM. Fraser r. Fraser, [1905] 1 K. B. 308, 

C. A. Refd ; Billington v. Billington (1907), 76 L. J. K. B. 

664 ; O’Driseoll v. Manchester lnsce. Committee, [1915] 

3 K. JB. 499, C. A. 

2594. Application for new trial — Time limit.] — 

Upon an appeal from the judgment & finding of an 
official referee, by way of asking for a new trial, 
resp. took the preliminary objection that the 
application was out of time : — Held : the case 
came within R. S. C., Ord. 39, rr. 3 & 4, & the objec- 
tion was good. — Forrest v. Todd (1897), 76 L. T. 
500. 

2595. Divisional Court.]— Where an action 

is tried by an official referee, an appeal or motion 
for a new trial ought to be made to the Divisional 
Ct. — G lasbrook v . Owen (1890), 7 T. L. R. 62. 

2596. .] — Where there has been a trial 

before an official referee, a motion for a new trial 


2585 i. To what court — Single judge sit- 
ting as court.] — A single judge sitting as 
the ct. has power to review the findings 
of an official referee upon a reference 
under a. 48, Ontario Jua. Act. — H ill v. 
Northern Pacific Junction Ry. Co. 
(1885), 11 P. R. 103.— CAN. 

u. Entering judgment — Order for 
leave to eider unnecessary.) — Judgment 
may bo entered upon an award made on 
a reference under the compulsory clauses 
of C. L. P. Act, although no verdict has 


been taken, without the formalities for- 
merly required in the case of an attach- 
ment for non-payment of tho amount 
awarded. An order for leave to enter 
such judgment is not necessary. — 
McNeil v. Lawless (1866), 2 C. L. J. 
O. S. 190.— CAN. 

2592 i. Application to set aside — Ground 
for.] — Findings of the referee cannot be 
set aside, if based upon a reasonable con- 
flict of testimony, & appearing to deal 
fully with all matters in difference. — 


Union Bank u. Crate (1911), 19 O. W. R. 
299 ; 2 O. W. N. 1147.— CAN. 

v. Objection to award — Arbitrator 
acting after expiry of time.] — It is no 
objection to an award in a reference 
under order of the ct. that the arbitrator 
has acted after the expiry of the time 
allowed him & before any order has been 
made extending the time, where his so 
acting has been matter of arrangement. 
—Bell v. Finn (1896), 14 N. Z. L. R. 
447.— N.Z. 



Pabt V. — References 

must be made in the Q. B. Div., & not in the Ct. of 
Appeal. — G ower v. Tobitt (1891), 39 W. R. 193 ; 

7 T. L. R. 182, C. A. 

Annotation : — Refd. Fraser v. Fraser, [1905] 1 K. B. 368, 

O. A> 

2597. No appeal against findings pending trial.] — 

Where a whole action has been referred by consent 
to an official referee, who, pending the trial, has 
tried certain questions of fact & arrived at certain 
conclusions thereon & done no more, an application 
pending trial to reverse & rescind such conclusions 
is misconceived & will be dismissed. The Act of 
1889, s. 15 (2), does not apply in such case, because 
there has been no report of the referee & no award. 
— Lewis v. Walker (1891), 30 Sol. Jo. 110. 

2598. Power to enter correct Judgment.]— -Where 
an official referee adopted a wrong principle in assess- 
ing the damages for breach of a repairing covenant, 

& awarded only nominal damages, the Divisional 
Ct. set aside his judgment, but would not enter 
judgment for £70, the correct sum, & sent the 
matter back for a new trial. On appeal by deft, 
pltf. asked that judgment might be entered for 
him for £70 : — Held : pltf. entitled to such judg- 
ment. — Joyner v . Weeks, [1891] 2 Q. B. 31 ; 60 
L. J. Q. B. 510 ; 05 L. T. 10 ; 55 J. P. 725 ; 39 
W. R. 583 ; 7 T. L. R. 509, C. A. 

Annotations : — Apld. Henderson v. Thom, [1893] 2 Q. B. 
164. Reid. Eboetts v. Conquest (1895), 73 L. T. 69, C. A. ; 
British Westinghouse Electric & Manufacturing Co. v. 
Underground Electric Ky. Co. of London, (19121 A. C. 
673, H. L. Mentd. BariT v. Probyn (1895), 73 L. T. 118 ; 
Lewis v. Baker, [1905] 1 Ch. 46 ; Rose v. Spicer, Rose v. 
Hyman, [1911] 2 K. B. 234, C. A. ; Stephens v. Junior 
Army & Navy Stores, [1914] 2 Ch. 51G, C. A. ; Hill v. 
Showell (Edwin) (1918), 87 L. J. K. B. 1106. H. L. 

2599. Evidence of proceedings at trial — Affidavit.] 

— Upon a motion to set aside or vary the judgment 
in a case tried before an official referee under Jud. 
Act, 1873 (c. 00), ss. 58, 59, an affidavit, or some 
evidence of what took place at the trial, must be 
furnished to the ct. — S tubbs v . Boyle (1876), 2 
Q. B. D. 124 ; 35 L. T. 900 ; 25 W. R. 184. 

Annotation : — Distd. lie Brook, Sykes v. Brook (1881), 45 
L. T. 172. 

2600. Security for costs of appeal — Power to 
order.]— -On an appeal from an official referee the 
K. B. Div. has an inherent jurisdiction to order 
applt. to give security for costs. — Billington 
(J. H.), Ltd. v. Billington, [1907] 2 K. B. 100 ; 

70 L, J. K. B. 004 ; 90 L. T. 605 ; 23 T. L. R. 473. 

2601. Appeal from Divisional Court to Court of 
Appeal — Whether leave necessary.] — Where under 
s. 14 of the Act of 1889 a question has been referred 
for trial to an official referee, there is an appeal to 
the Ct. of Appeal without leave from an order of 
the Divisional Ct. on an application to review the 
decision of the official referee. — Munday v. 
Norton, [1892] l Q. B. 403 ; 01 L. J. Q. B. 450 ; 

60 L. T. 173 ; 40 W. R. 355 ; 8 T. L. R. 390 ; 36 
Sol. Jo. 300, C. A. 

2602. .] — Where a case was tried by an 

official referee under an order of the ct. : — Semble : 
it was not necessary to obtain leave to appeal to 
the Ct. of Appeal from the Divisional Ct. — 
Murdock & Cameron v. Bournemouth Corpn. 
(1897), 41 Sol. Jo. 258. 

2603. In what cases — Final or interlocutory.] 

— An arbitrator, under an order of reference, 
stated a case for the opinion of the ct., which pro- 
vided that, if the opinion of the ct. should be one 
way, the case was to be referred back to the arbi- 
trator ; if the other way, judgment was to be 
entered for deft, with costs. A Divisional Ct. 
decided in favour of pltfs., & referred the case 
back to the arbitrator. Deft, appealed : — Held : 

(1) an appeal could be brought from the order; 

(2) it was a final order, & the appeal must be 
entered in the general & not in the interlocutory 
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list. — Shdbrook v. Tufnell (1882), 9 Q. B. D. 
621 ; 46 L. T. 749 ; 30 W. It. 740, C. A. 

Annotations : — Folld. Bozson v. Altrincham U. C. (1903), 72 
L. J< K. B. 271, C. A. Consd. Isaacs v. Salbstein, [1916] 
2 K. B. 139. 

2604. Application to review findings — No appeal 
from Divisional Court to Court of Appeal.] — Where 
an action has been referred to an official referee, a 
motion to a Divisional Ct. to review the findings of 
the official referee, & to enter judgment accordingly, 
is “an appeal to the High Ct. from any ct. or 
person ” within Jud. Act, 1894 (c. 10), s. 1 (5), & 
the decision of the Divisional Ct. is final, unless 
leave be given to appeal. — Daglish v . Barton, 
[1900] 1 Q. B. 284 ; 08 L. J. Q. B. 1044 ; 81 L. T. 
551 ; 48 W. R. 50 ; 44 Sol. Jo. 24, C. A. 

Annotation : — Overd. Wynne -Finch v. Chaytor, [1903] 2 
Ch. 475, C. A. With the greatest respect, we aro unable to 
agree with Daglish v. Barton , & think it ought not to be 
followed, & it Is, therefore, overruled (Stirling, L.J.). 

2605. County court — Refusal of judge to set aside 
award — No appeal to Court of Appeal.] — A suit in a 
county ct. having been referred by the judge 
thereof to an arbitrator, under County Cts. Act, 
1846 (c. 95), s. 77, <fc the arbitrator’s award having 
been entered up as the judgment, an application 
was made to the judge to set aside the award, on 
the ground that the arbitrator had exceeded his 
jurisdiction by taking into consideration matters 
not referred to him. The judge having refused the 
application : — Held : the Ct. of Appeal had no 
jurisdiction under County Cts. Act, 1850 (c. 01), 
s. 14, to entertain an application on appeal from 
the judge to set aside the award. — Mayer v. 
Farmer (1878), 3 Ex. D. 235 ; 47 L. J. Q. B. 760 ; 
20 W. R. 760. 

Sec, now , R. S. C., Ord. 59 a (R. S. C (March), 1919). 


Sub-sect. 7. — References to Master under 

R. S. C., Ord. 14, r. 7. 

2606. Appeal lies to Divisional Court.] — When, 
under R. 8. C., Ord. 14, r. 7, an action is, with the 
consent of the parties, ordered to be referred to a 
master, an appeal lies from his decision to a 
Divisional Ct. — Fraser V. Fraser, [1905] 1 K. B. 
368 ; 74 L. J. K. B. 183 ; 92 L. T. 341 ; 53 W. R. 
310 ; 21 T. L. R. 180 ; 49 Sol. Jo. 203, C. A. 

Annotations : — Reid. Cox r. Bowen, [1911] 2 IC. B. 611. 
Mentd. Blair v. Clark, [1908] 2 K. B. 548. 

See , now , R. S. C., Ord. 54, r. 22a (R. S. C. 

(March), 1919). 

2607. Powers as to costs.] — Street i\ Street, 
No. 2238, attic. 

2608. .] — Haycocks, Ltd. v. Mulholland, 

No. 2240, ante. 


Sect. 3.— REFERENCES TO MASTER TO ASSESS 

DAMAGES. 

2609. Reference to master as arbitrator— Find* 
ings of fact.] — Where on the execution of a writ of 
inquiry, the parties agree to withdraw the case 
from the jury, <fc to submit to the master under a 
judge’s order, the master sits as an arbitrator 
appointed by the parties, & the ct. will not inter- 
fere with his finding as to the facts. — Fisher v . 
Pyne (1840), 1 Man. & G. 205 ; 133 E. R. 334. 

Annotations : — Mentd. Victors v. Davis (1844), 1 Dow. & L. 

984 ; Carlill v . Carbolic Smoko Ball Co., [18931 1 Q. B. 

256, C. A. 

2610. " Matters of calculation.”] — The amount 
due on a judgment, deducting payments made & 
proved at the trial, or the amount due for costs on 
a contract to pay costs of suing, are “ matters of 
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Sect. 3. — References to master to assess damages. 
Part VI.] 

'calculation,” which may be referred to the master 
to inquire. — National Assurance & Investment 
Assocn. v . Best (1857), 2 H. & N. 005 ; 27 L. J. 
Ex. 19 ; 30 L. T. O. S. 169 ; 0 W. R. 78 ; 157 
E. R. 249. 

Annotations : — Mentd. Futcher v. Hinder (1858), 3 H. & N. 
757 ; Semple v. Keen (1858), 32 L. T. 0. S. 96 ; Warburg 
v. Tucker (1858), E. B. & E. 914. 

2611. Reference to assess damage — Appeal to 
Court of Appeal.] — -An appeal from the decision of 
a master, on a reference to him bv a judge to assess 
under R. S. C., Ord. 30, r. 57, the amount of the 
damages in an action should be entered in the Ct. 
of Appeal, & not in the Divisional Ct. — Dunlop 
Pneumatic Tyre Co., Ltd. v. New Garage & 
Motor Co., Ltd., [1913] 2 K. B. 207 ; 82 L. J. 
K. B. 605 ; 108 L. T. 361 ; 29 T. L. R. 344 ; 57 
Sol. Jo. 357, C. A. 

Annotation : — Distd. O’ Driscoll v. Manchester Insce. Com- 
mittee, 11915] 3 K. B. 499, C. A. 


See, now , R. S. C., Ord. 54, r. 22a (R. 8. C. 
(March), 1919). 

2612. Referenee to ascertain amount due — Appeal 
to Divisional Court.] — Where a garnishee issue is 
tried by a judge without a jury, & the judge finds 
that there is a debt owing or accruing, but refers it 
to the master to ascertain the amount with an 
order for payment of the amount so found to be 
due, an appeal from the finding of the master lies 
to the Divisional Ct. & not direct to the Ct. of 
Appeal. — O’ Driscoll v. Manchester Insurance 
Committee, [1915] 3 K. B. 499 ; 85 L. J. K. B. 83 ; 
113 L. T. 683 ; 79 J. P. 553 ; 13 L. G. R. 1150, C. A. 

See, now, R. S. C., Ord. 54, r. 22a (R. S. C. 
(March), 1919). 

2613. In Chancery Division.] — In the Oh. Div., 
whore an inquiry as to damages has been directed, 
it is usual to take same before the chief clerk, & not 
before a referee. — Slack v . Midland Ry. Co. 
(1880), 10 Ch. D. 81 ; 50 L. J. Ch. 190 ; 43 L. T. 
434 ; 29 W. R. 302. 

Annotation : — Held. Ewart v. Fryor (1902), 86 L. T. 676. 


Part VI. Application of Arbitration Act, 1889, to References 

under Statute. 


See Arbitration Act, 1889, s. 24. 

2614. Building Societies Act, 1874 (c. 42).] — The 

Act of 1889, s. 19, applies to arbns. under the above 
Act of 1874. — Tabernacle Permanent Building 
Society v. Knight, [1892] A. C. 298 ; 02 L. J. 
-Q. B. 50 ; 07 L. T. 483 ; 56 J. P. 709 ; 41 W. R. 
207 ; 8 T. L. R. 610 ; 36 Sol. Jo. 538, H. L. 

Annotatio-ns ; — Mentd. He Spillers & Baker, [1897] I Q. B. 
312. C. A. ; Be Montgomery, Jones Sc Liebenthal (1898), 
78 L. T. 406, C. A. ; Be Palmer & Hosken, [1898] 1 Q. B. 
131, C. A. ; Be Lobltos Oilfields Sc Admiralty Comn*., 
Be Crown S.S. Co. & Lobitos Oilfields & Admiralty Comrs. 
<1917), 117 L. T. 28. 

See , further , Building Societies. 

2615. Companies Act, 1862 (c.89).] — Where a co. 
was in voluntary liauidation & a dispute had arisen 
as to the price to be paid for the purchase of the 
interest of a dissentient member which, under 
s. 102 of the above Act of 1862, had been referred 
to arbn., the ct., on the application of the liquida- 
tors, had jurisdiction under R. S. C., Ord. 37, r. 5, 
to order a commission to issue for the examination 
of witnesses abroad, the matter being one arising 
in the winding-up within s. 138 of the Act, & the 
reference to arbn. being compulsory under the 


Act. — Re Mysore West Gold Mining Co. (1889), 
42 Oh. D. 535 ; 58 L. J. Ch. 731 ; 01 L. T. 453 ; 37 
W. R. 794 ; 5 T. L. R. 695 ; 1 Meg. 347. 

Annotation : — Consd Taylor r. C’ripps (1914), 7 B. W. C. C. 

623, C. A. 

See , further , Companies. 

2616. Industrial & Provident Societies Act, 1893 

(c. 39).] — J., a member of an industrial society, 
nominated his daughter to receive his interest in 
the society, & died on May 19, 1898, without 
having revoked the nomination. Both his widow 
& the daughter claimed the amount standing to his 
credit in the books of the society. On Sept. 20 the 
daughter wrote a letter to the society nominating 
an arbitrator, & asking the society to name an 
arbitrator to act on their behalf in accordance with 
one of their rules. The society took no notice of 
this application, & on Oct. 19 the daughter gave 
notice that the arbitrator named in her former 
letter had been appointed by her as sole arbitrator 
under the Act of 1889, s. 6 (o). The society replied 
that they would refuse to be bound by the decision 
of an arbitrator so appointed. On Nov. 1 the sole 
arbitrator gave an ex p. award in favour of the 
daughter. On Nov. 17 a plaint was taken out by 


PART V. SECT. 3. 

2611 i. Befercnce to assess damage — 
Wrongful dismissal.] — Pltf. agreed with 
deft, to serve him as manager of a tan- 
nery for six years. Deft, discharged 

S ltf. after about seven months : — Held : 

eft. had no right to dismiss pltf., Sc a 
reference was, therefore, directed as to 
the damages sustained by pltf. — Blake 
i\ Kirkpatrick (1881), 6 A. It. 212. — 
CAN. 

2611 ii. Breach of contract .] — In an 

action for contract price of work done 
for defts. & for extras, & counterclaim 
for damages, etc. : — Held : a reference 
should be directed to estimate the 
damages, since the evidence offered was 
not sufficiently specific. — Bannerman 
v. Detroit Yukon Mining Co. (1908), 
8 W. L. R. 714.— CAN. 

2611 iii. Sale of goods — Discretion 

as to allowing reference.] — Pltf. sued for 
breach of a contract to sell Sc deliver 
goods. Pltf. gave evidence of shortage 


& defective quality, & asked for a refer- 
ence as to damages ; the judgo who tried 
the case refused tne reference, & gave 
judgment for deft. : — Held : the matters 
in question were proper for trial by a 
judge, & pltf. was not entitled to 
give primd facie evidence of a breach of 
contract & then have a reference as to 
damages. — Cook v. Patteiwon (1884), 
10 A. R. G45.— CAN. 

2611 iv. Several defendants — Not 

bound to apportion. ]— In an action against 
several mill-owners for obstructing the (). 
river, a reference was made to the master 
to ascertain the amount of damages : — 
Held : the master was not called upon 
to apportion the damages according to 
the injury inflicted by each deft., & was 
not obliged to apportion them according 
to the different grounds of injury claimed 
by pltf. — B ooth r. RattE (1892), 21 
S. C. R. 637.— CAN. 

PART VI. 

a. 9 Viet. c. 37—10 <f- 11 Viet, 
c. 24.] — In dealing with awards made 


under the above Acts, the ct. will be 
governed by the ordinary rules of law 
as applicable to awards between party 
& party. — Public Works Comr. v. 
Daly (1849), 9 U. C. R. 33.— CAN. 

b. Arbitration Act, 1892.] — The above 
Act, by h. 24, enacts that Arbn. Act 
shall apply to every arbu. under any 
Act, passed before or after the com- 
mencement of that Act, as if the arbn. 
were pursuant to a submission, “ except 
in so for as this Act is inconsistent with 
the Act regulating the arbn., or with 
any rules or procedure authorised or re- 
cognised by that Act — Held : the 
effect of that Root, was not to intro- 
duce, into arbns. conducted under that 
Act, provisions for arbn. contained in 
other Acts, but merely to apply the 
arbn. provisions of that Act to arbns. 
under other Acts, so far as such arbns. 
were not conducted under statutory 
provisions inconsistent with the provi- 
i sions of Arbn. Act. — Zelma Gold 
! Mining Co. r. Hoskins (1894), 11 II. 
! 350, P. C.— N.Z. 
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the daughter in the county ct. under Industrial & 
Provident Societies Act, 1893 (c. 39), s. 49, & the 
judge enforced the award in favour of the daughter. 
The society appealed on the ground that the Act of 
1889 could not apply, as s. 0 ( b ) of that Act wa*> in- 
consistent with s. 49 (5) of the Act of 1893 : — Held : 
it was not necessary to decide whether the Act of 
1889 was or was not applicable, since the plaint in 
the county ct., as the forty days mentioned in 
s. 49 (5) of the Act of 1893 had elapsed, might be 
regarded as an application under that sub-sect. — 
Jessop v . Huddersfield Industrial Society 
f 1899), 80 L. T. 598. 

See , further , Industrial, Provident & Similar 
Societies. 

2617. Lands Clauses Consolidation Act, 1845 
(c. 18).] — The provisions of C. L. P. Act, 1854, with 
regard t-o remitting matters to the reconsideration 
of the arbitrator, & enlarging the time for making 
the award, apply to references under the above 
Act. — He Dare Valley Ky. Co. (1809), 4 Oh. App. 
554 ; sub nom. Dark Valley Ky. Co. v. Rhys, 20 
L. T. 291, 717 ; 17 W. R. 550, 717, C. A. 

Anotations : — Distd. Re Mackenzie & Ascot District (3 as 

Co. (1886), 55 L. J. Q. B. 309. Apld. Knowles v. Bolton 

Corpn. (1900), 69 L. J. Q. B. 481, C. A. Mentd. Rhodes v. 

Airedale Drainage Coinr. (1876), 1 C. l\ 1). 402, C. A. 

See, further , Compulsory Purchase of Land 
A Compensation. 

2618. Light Railways Act, 1896 (c. 48).] — A 

railway co., acting under the powers of the above 
Act of 1890, gave claimant notice to treat for cer- 
tain land. The amount of the compensation 
was referred, in pursuance of s. 13, & Lands 
Clauses Consolidation Act, 1845 (c. 18), to a single 
arbitrator, who in his award said nothing as t-o the 
costs. By s. 13 of the Act of 1890 the provisions of 
the Act of 1889 were t-o apply t-o an arbn. under 
that sect, it) lieu of the Lands Clauses Acts. Under 
the Act- of 1889 the costs of a reference & award 
were in the discretion of the arbitrator. Claimant 
applied to have the award remitted to the arbitra- 
tor, upon the ground that by mistake he had 
omitted to deal with the question of costs, & the 
arbitrator made an alii davit in support of the 
application, stating that he thought that the arbn. 
was under Lands Clauses Consolidation Act, 1845, 
which would have given the costs of the reference 
t-o claimant : — Held : there was an omission by 
the arbitrator t-o deal with the question of costs, 
over which he had jurisdiction, & the ct. would, 
upon the affidavit of the arbitrator, refer the award 


back to him to deal with the costs. — Re Baxters 
& Midland Ry. Co. (1900), 95 L. T. 20 ; 70 J. P. 
445 ; 22 T. L. R. 010, C. A. 

See, further , Tramways & Light Railways. 

2619. Local Government Act, 1888 (o. 41).] — 
Where under the above Act of 1888 differences are 
to be determined by the arbn. of the Local Govt- 
Board, the Board must proceed under s. 63, & they 
or the arbitrator appointed by them may be com- 
pelled under the Act of 1889 to state a case for 
the opinion of the ct. — Re Kent County Council 
& Nandgate Local Board, [1895] 2 Q. B. 43 ; 04 
L. J. Q. B. 502 ; 72 L. T. 725 ; 59 J. P. 450 ; 43 
W. R. 001 ; 11 T. L. R. 421 ; 39 Sol. Jo. 505 ; 15 
R. 452. 

See, further , Local Government. 

Disputes in connection with — Agricultural hold- 
ings .] — See Agriculture. 

Compulsory purchase ol land .] — See Com- 
pulsory Purchase of Land & Compensation. 

Electric lighting.] — See Electric Light- 
ing & Power. 

Factories & workshops .] — See Factories 

& Shops. 

Friendly societies.] — See Friendly 

Societies. 

Gasworks .] — See Gas. 

Housing of working classes.] — See Com- 
pulsory Purchase of Land & Compensation ; 
Public Health & Loc al Administration. 

Husband & wife.] — See Husband & 

Wife. 

Industrial disputes .] — See Trade & Trade 

Unions. 

Lunatic asylums.] — See Lunatics & Per- 
sons of Unsound Mind ; Public Health & 
Local Administration. 

National health insurance.] — See Work & 

Labour. 

Public health.] — See Public Health & 

Local Administration. 

Railways .] — See Carriers ; Railways & 

Canals. 

Savings banks.] — B ankers & Banking. 

Telegraphs & telephones.] — See Tele- 
graphs & Telephones. 

— — Tramways.] — Sqe Tramways & Light Rail- 
ways. 

Waterworks .] — See Compulsory Purchase 

of Land & Compensation ; Water Supply. 

Workmen’s compensation .] — See Master & 

Servant. 
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ARCHES. 

Court- of. — See Courts ; Ecclesiastical Law. 


ARCHITECT. 

See Building Contracts, Engineers and Architects. 


ARMORIAL BEARINGS. 

See Name and Arms, Change of ; Revenue ; Wills. 


ARMY. 

See Constitutional Law ; Royal Forces. 


ARRANGEMENT WITH CREDITORS. 


See Bankruptcy and Insolvency. 
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ARREST. 


See Admiralty ; Bankruptcy and Insolvency ; Criminal Law and Procedure ; 

Execution ; Trespass. 


arson. 

See Criminal Law and Procedure. 


ARTICLES. 

Of Apprenticeship. — See Infants and Children; Master and Servant; Solicitors, 

Of Association. — See Companies 
Thirty-nine.— See Ecclesiastical Law. 


ARTISANS’ DWELLINGS. 

See Public Health and Local Administration. 


ASSAULT. 

See Criminal Law and Procedure ; Trespass. 
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ASSEMBLY. 

See Constitutional Law ; Criminal Law and Procedure. 


ASSESSMENT. 

See Landlord and Tenant ; Poor Law ; Rates and Rating. 


ASSETS. 

Of Deceased Persons. — See Executors and Administrators. 
Of Insolvent Persons. — See Bankruptcy and Insolvency. 


ASSIGNMENT. 

Of Choses in Action. — See Choses in Action. 

Of Leaseholds. — See Landlord and Tenant ; Sale of Land. 
For Benefit of Creditors. — See Bankruptcy and Insolvency. 


ASSIZES. 

See Courts ; Criminal Law and Procedure. 
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ASSOCIATIONS. 


See Building Societies ; Clubs ; Friendly Societies ; Industrial, Provident and 
Similar Societies; Loan Societies; Trade and Trade Unions. 


ASYLUMS. 

See Charities; Lunatics and Persons op Unsound Mind; Public Health and 

Local Administration. 


ATTACHMENT. 

Of Persons . — See Contempt of Court, Attachment and Committal. 

Of Debts. — See Bankruptcy and Insolvency; Execution; Practice and Procedure* 


ATTAINDER. 

See Criminal Law and Procedure. 


ATTEMPTS TO COMMIT CRIME. 

See Criminal Law and Procedure. 



ATTESTATION. 

See Deeds and Other Instruments ; Wills. 


ATTORNEY. 

See Solicitous. 
Power of. — See Agency. 


ATTORNEY-GENERAL. 

See Charities ; Constitutional Law ; Criminal Law and Procedure ; 

Public Authorities and Public Officers. 


ATTORNMENT. 

See Landlord and Tf.nant ; Mortgage ; Sale of Goods. 
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